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AN IMPROVEMENT. 


# has been effected in the Final Part of the Current Index ofljXXi, so that the 
same may serywu* an Index, not only of the whole Case-law reported during 
the year 190(5, but also as an Index, in a way, of tins Case-law of 15)05, i. <•., 
Cross References for ALL cases of 15)05 are inserted, under then appropriate 
Headings and Hub-headings, in the Final Pint of 15)00, so as to direct the 
reallar’s, attention also to the cases reported during 15)05. In other words, 
thg Final Part of 1000 is a consolidation, in a way, also of the Firftl Part 
for 1905. 

Example:— 

• At, Col. f»2& there arc, some decisions under Art. 148 of the 
Limitation Act. There is none tinder Arts. 145), 152 & 15(5, during the year 
iOOO, but th<y£*are none in 15)05. Ci •oss References are given to such 
decisions as follows : — 

Art. 144— See I, (552,^0. 121, 

Art. 152— See 1, No. (5, 

* 

Art. 10(5 — See I, No. 27, 

and so on, meaning Vol. 1, Col. (552, No. 121, Vol. T, Nos. 6, 27 under the 
same heading (i. e.) Limitation Act. 

« 

So also in the Criminal Part of the Current Index. 

v 

* The advantages to the reader are obvious : — 

By perusing the Current Index for 15)0(5, his attention will be 
directed to the cases of 1905, in addition to those, if any, appearing in 15)0(5, 
^Midtj’ 1 tHe particular headjng or section. 

“M^dhwa Vilas” ) 

Teppakujftm, Trichinojwlv. > T. V. SANJIVA ROW. ' 

15th March, 1907, ‘ ) 
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Bom.L.R. 
Bur.Tj.R. 

O. . ^ 

0. L.J. * . 

C. L.R. 
C.W.N. 
C.P.L.R. 
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... Indian Law Reports, Allahabad Sc tics.* 

... Allahabad Law Journal. * 

Allahabad Weekly Notes. %• 

Indian Law .Reports, Bombay Serk*.* 
Bombay High Court Reports. 

Bengal Lawjtcports. 

Bombay Law Reporter,* 
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OTHER ABBREVIATIONS. 


Appl 

Appr... 

J). or Distd. 

Disc. V. 

Diss. * 

Kxp. ... 

F. ... 

(F.B.) 

Ohs 

(P.C.)... - ... 

•R*or Rfcfd. to ... 
(S.B.) 


... Applied. 

... Approved. 

... Distinguished. 
... Discussed. 

... Dissented from. 
... Explained. 

... Followed. 

... Full Bench. 

... Observed on. 

... Privy Council. 
... Referred t% 

... Special Bench. 


(N.B.)—(n This Publiciftion embodies eases (Civil and Criminal) from the Reports marked 
above with asterisks. , * , 

(‘2) In the I’unjab Record and the Punjab Law Reporter, the cases are known by their num- 
bers and not bv the pages where they are printed ; (*. 17 .) 4 P. R. 1906 would mean Case No. 4 in 
the Punjab Record of 190ft. The same explanation applies to the Punjab Law Reporter also. It 
has also Jfco Hc"remarked that the Punjab Record and the Punjab Law Reporter have been dovided 
into two sections, Civil and Criminal. • 

(3) For CasetiTrom^Reports other than those published in India, the Vols. and pages arc 
printed exactly in the manner they are to be found in the original rases wheyein they arc referred 
to. . * 
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1 lu Col. 502, this is wrongly printed as 29*M 183. 

t • 



TAliLE OF CASES. 




* Name of Case. 


Volume and Page. 


Column of 
Digest. 


(Other Cases.) # 1 

■ j 

Abadi Rqgnm v. Abdul <T haff.ir ... ...,A W N (1900), 70=3 A L J ...[ 809 

v. AJahammad Abdul Gliafiv ... Do „ Do ...j $09 

Abaji Annaji v. Luxman Tukaram ... ... H Horn L K 553 =30 B 420 4 .‘IS 

Abbakke Hoggadthi v. Kinbiamma Shctty .. 29 AT 491 ...j 0H9 

Abbayya v. Papayya Kao Bahadur ... ...:29 M*94-16 M L J 8 ...! '*09 

Ahdoali Gulam Husenv. Yifcufali Alibhai ... 8 Bom L R 570 - ... i*94 

Abdool Hoo.su, in Mulla v. Goolam Hosain Ally 7 Horn h RJ42 = 30 B 304 ... 789 

Abdoolla Bhai Sarafalli v. Ismail Bin Shaikh 

• Badal ... .... 33 C 571-10 OWN 131-33 C 

• • 571 ...; H 

Abdul Ali v. Raj Chandra Das ... ... 10 0 W N 1084 , ... 429 % 

filial Chhntumbliai v. Nathi.i Parsholtam... H Bom. L U 309 ...i 853 

Farah v, Mussammat Sarwari ... ... 85 P D B 1900 ...‘ 402 

Ghaut v. Abdul Majid ... ...AWN (1905) 200—2 AL J 007=! 

28 A 95 • ... ! 298 

(lhaiii v. Muhammad Fasih ... ... Do Do *... 298 

vllassam v. Habib Vllah ... ... IS P K 1900 -111 P L R 1900 ... 3HH 

- -Karim t. Shnfiaimissa ... ... 33 C 853 *... 054 

-Karim Khali v. Abdul (^avum Khan \ W N (1900) 25 = 3 A L. J 131 = 

. 28 A 342 ... 050 


v. C’hhoti ... A W N (1900) 130 = 3 A L J 432 ... . 825 


*-v. Mffsammat Chho. . ... Do Do ... 825 

Abdulla'B^g v. WaJaiti Regain ... ... 120 P R 1900 . ... 709 

— Khan v. Ramdas ... ...2NLR 110 ... 072 

Abdul Rahman v. Sukhdayal Singh ... A WN (190-5), 170 — 2 A L J 507- 

... 28 A 30 ... 54 

Sahib v. Abdulla Sahib ... 10 M LJ 280 ... 55 

. Rashood v. Jogcsh Chaudra, Roy ... II G \V N 154 ... 93 

Abraham Pillai v. Donald Smith ... ... 29 M 324 ... 227 * 

Abu lhijf Suleman v. Haji Jail Mahomed Haj? 

Mahomed... ... 8 Ron? L R 018 ... 533 

A bill Hasan Khan v. Bhura ... ... A W N (1900) 220- 3 A L J 703 - ... 

28 A 703 125 

Abu Muhammad Khan v. Kaniz Fizza ... 2 A LJ 052 = A W N (1905) 210 — 

28 A 185 .... 1*20 


Achey Lai v. Janki Prasad ... ... 3 A L J 735 = A W N (1900) 271 ... 121 

Adakkalam Cliettiar v. K.iiiiulingii Chetti.ir ...29 M 320 .... 820 

Adulla v. I'uimu Ram ... ... ...42 P R 1900 ... 37s 

Advocate, in the matter of an ... ... 1 C L J 259 ... 570 

— ,a Vakil, a Pleader a Mu kh tear, In the 

• matter ot an ... 4 C Tj J 202 ... 30 

Advoeato-O cue nil, The v. Adainji Mahomed*' 

all ... ... 8 Bom L R 505 = 30 B 471 290 

Afraz Mollali v. Kulsumauncssa Bibee ... 10 l 1 W N 170=4 C LJ 08 ... 89 

Ahmad Baksh v. 1 ailta Prasad ... ...AWN (1905) 203 - 2H A 238 . . . , 200 

( i bans K ban v. Jjalta Prasad ...A W N (1900) 143-3 A L J 122 

= 28 A 031 ... 205 

Shall v. Walidad Khan ... ... 83 P L R 1900 = 98 P R 11100 ... 70 1 

Ahmedahad, The Advance S and W Co Ltd. v 
* * Luxmishanker Deosh anker... ... 7 Bom L It 21C*=30 B 173 ... 233 

Ahmed Ghaus Khan v.Rjl Bahadur Sahu Lalta 1 

Pershad ... ... A W N (1900), 143 -=3 A L J 122’ 

28 A 031 - . . 205 

Aimadttr Mondul v Makhan 3 ail Dey . . . .. 10 C W N 904 =33 C 1015 ... 581 

Aivnppan KeshAvan v. , Kanakku Nilnkantan! „ » 

(lovindan ... ... ...;21 T L R 174 ...034 

Ajudhia Prasad v. liar Dayal ... .. ,3 A L J 541 - A >V N (1909) 249... 817 

Akshov Kui|Ur (those v. Commissioners of the,' 

Port of Calcutta 33 C 1243 - 3 CL J 5 M5 ... 74 

Akhov Kumar Mittcr v. Gopul K^niiu Debi ... 10 C W N 952=33 C 10 10 ... 301 

Alagappa Che tty v. Chidambaram Cbctty ... 29 M> 526=1 M L T 407 ... 008 



THE CURRENT INDEX, 1900. 


Name of Case. 


Volume and Page. 


Coluiqn of 
Digest. 


Alagappa Chettv, P M PAv.NST V Chidam- ! 

bnnim Gbetty ... ... ... 29 M 520 -1 M L T 407 ... ! 

Alamgir Kfian v. Kanirunncssa Khunum .. 4 C L J 442 ...! 

Ali ltaklwh v. Sobha Singh ... .. 28 P*R 190(5-107 I* L K ...! 

Alibhui Surufali v. Ismail Bin Sheikh Hilda) CU 511 = 10 CWN 184 = 83! 

u ,, C57i ...: 

Ali Huron v. Ori Lai ... ... . . 3 A L J 501- A W i T (190fi) 207 .J 

Hush ill Klian v. Tusadduq Husain Khan ..'A W N (1905) 219=2 A L J 012 = 

4 ’ 28 A 124 

Alimea Chowdhuri v. Roshun Ali Matba* ..8 pL J 588 ...' 

Alimuddin v. Ishun Chandra l)ey ... ..'SC 098 ...I 

Alimullah Khan v. Abadi Begam ... ..iA W N (1900) 250 

Ali Sajjad v. Blmjaii Sikigli ... .. 8 A L J 370= A W N (1900) 157 ...| 

Allah Baksh v. Gobi ml Ham ... ..10 P L R 1900 - 2 V R 1900 ..J 

Dei Begum, v. Kesri Mai ... .. A W N (1905) 199 = 2 A L J 570=281 

A 93 ... ! 

Amanat-uhLali -Khan v. Saradha Prasad .. A W N (1900) 133=3 A L J 428= 

28 A 013 

jAmar Nath v. Municipal Committee, Kartapur HO P K 1900 


008 

440,005,655 

755 


Amba Debva v.JnanoiJa Sundari 1 0 # T. J 254 

•Ambalal v. Pascal Reel ... ... t 'H Bom L R 973 

Amba Shankar v. Ganga Singh ... . 9 O C 97 

Ambica Charan Das v. Kala Chandra J)as .10 C W N 422 i 

Chakravarti v. J)v a Oaxi .10 C W N 497 

Ameer Cliand v. Bakshi SliiVa Persad Singh . 4 C L J 573 

Amin-ul-lah v. Hajira ... ... ....3 A I.J707 A WN (1900)222 

Ainir Khan v. Ruri ... ... ...:1 4 PH 1900 

Muhammad Shall v. Sultan Khan ...158 P L R 1900 

Amirulla Mahomed v. Nazir Mahomed ...|8 C L J 155 
Amolal' Bw.iechand v. Dliondi Khandu Rhode... >8 Bom L R 300 = 30 B 100 
Amolal Shah v. The (.Collector of Lahore ...cl 15 P R 1900 
AmVita Sckhar Banerji-e v. Bejov Chand 

M ah tal) .4CU 547 

Anamalay Pilluy , S. v. Po Lan ... .3 1, HR 228 

Auanda Chandra Sen v. Parbati Nath Sen ..4 CLJ 198 

Hari Basak v. Sec retarv of State for 

India in Council ... .. 3 C L J 310 

Auanda Moyj v. Laksbi Chandra ... ... 3 C L J 274= 33 C 329 

Atlanta Coomuri Dassi v. Kadharaui Dassi . . . 3 C L J 199 

Anjumun Islaniia of Muttra, the v. Nasir-nd- 

din AWN (1900)59 = 3 A I 


.. 3 C LJ 310 

... 3C L J 274= 33 C 329 

... 3 CLJ 199 


238 

063 

303 

419 

049 

303, 433 
72 « 

087 

129 

380 

X 

84 

105 

58 


150, 99. 
K47 


Annamali Chcttiar v. Appaya Naik 


AWN (1900) 59 = 3 A L J 124 = ' 
28 A 384 

1MLT 145 = 10 M L J 372 = 29 M. 
420 (F.B.) ; 

Do Do ... 


— ; v, Ma lay an Hi Appnya Naik.. l)o 

Anuumalayappa Pillai Chimin Pillai v 

Riinuisastriar Yerikctuchalam Ijen... 21 T L R 194 
Anuoda Prasad Bauer joe \ . Noho Kcssore Rov.. 9 C W N 952 = 33 C 500 
Aunu Mai v. The Collac:tor of Bareilly .... AW N (1900) 17 = 3 A I 


A unit Mai v. The Collodur of Bareilly , AW N (1900) 17 = 3 A L J 100 = 28! 

A 315 

Ansa Tuka v. Kenehappa Satappa, . 8 Bom LR 009 ...I 

Anwar Hasuif v. l iuatul Kariiri .145 I* H 1900 

Aparna Charan Ghose v. Kurani Ali .10 C W N 527 = 4 C L J 527 

Appacotty Mudali, N. Mutthukimvirappa Mu- » .! 

t dali ;1GM L.I 558 

Appastuni Thevaii v. J'irappa Tlu* van 1 ... 29 M 302 ‘ ..J 

Apurba Krishna Roy v. Chnndermoncy Debi 10 C W N 354 (F. B.) ' ...j 


m 

... I 532 


Apuron Chum ( those v. Kasam Ali 
Arayalprath Knnlii Pucker V. 

, Ahmad Kuti Haji 

Ari Raja Sinhadri Appa Kao 
Ramayya 

A'rjt.u Singh v. Macjtclial Singh 


Kunthulath 


Prattiputi 


10 C W N 527 = 4 CLJ 52 T 
»' r . 

29 M 02 


... loo 


...29 M 29 


... 3 A L J G0J = A W N (lflt)G) 233. J 241 



TABLE OF CASES. 


Name of Case. 


Volume and Page. 


; Column of 
t Digest. 


Arunachallam Chettinr v. Kadir Rowthen ...1MLT 315-= 1C M L J 486 = 29 
• | M 556 •* ... 

r-A. L.A. R. R. M. v.-0 i Do . I)o 

Arunachella Chettiar v. Ramiah Naidu ... 16 M LJ 538 

Arunaehella Raov. Rangiah Appa Rao L ,1 563-1 M L T 318 -29 

I M5*9 

Arunachellaui Chetty v. Ranfhnathan Chetty and * 

Alamelu Achi... ... ... ... 29 M 309 # ...j 

Ashid bai v. Abdulla Haji Mahomed ... S Bom L R 652 


■i Bom L U 758' 
Ashutosh I)ar v. Amir Mollah ... , . I CU 337 

Assobai v. Noorbai ... ... * Bom. L It 245 

Asutosh Roy v. Harinarain Singh Deo . . 1C L J 143 

Atar Singh v. Prcm Singh ... . 12 P R 1900 ~ 101 

Attar Singh v. Rula Singh ... .139 P R 1906 

v. Sant Singh ... .113 P 11 1906 

Aulia Bibi v. Alaud-din... ... .; 1 A L J 519 = A 1 

• i 28 A 715 

Aulla Bibi v. Ala-ud-din... ... • . V W N ( 1906), 21 

• A 715 

Aung Raw v. Tun Gaung ... ..3 L B R 129 

Avanaai OoundeiT and (fillers v. Nachammal ,'lflML J 41-1 
• • : 195 

Awudh Sarju Prasad Singh v. Sita Ram Singh ' \ W N (19(Ki), 2 
Aya Singh v. Gurdial ... ... ..72 P LR 1906 

Aycnuddin Nasyu v. Srish Chandra Bancrjee . : 1 1 C W N 76 
Azimat Singh v. Kalwunt Singh ... . 71 P R 1906 

Aziz Begum v. Mohan Lai ... . 13 P R 1906 -13 

Babaji Klianduji v. Kushaba Ramaji . ' 4 Bom L R 218 

Baba 1 1 Sitigh v. Jaimangal Singh ... W N (1906) 86 

Baba Partab Singh v. Fattab .120 PL R 1 906 - 

Babu Bhan Pm tab Sabi v. Mahant Bislieshari 

Dusk... 9 O C 232 

* Ganga Nath v. Rabcl Nath .143 V L R 19X 

Jan v. Tho Secretary of State for India in 

Council and the Chairman, Gaya 

Municipality ... . . . . 4 C L J 256 i 

Lai v. Ram Kali ... ... ...i\ W N ( 1«JT.) 28 

Prasad v.*Khiali Rum ... V W N (1986) 2< 

Ram v. Bank Bchari Lai ... .. H A L J 424 ~A 

BachS Singh v. Chaterpal Singh ... ... 9 O C 352 

Baclicha»v. Gajadhar T*il ... ...lAWN (1905) 1 7: 


251 

42,190, 425 
645,848 
731 


1C L J 143 


' 71 

12 P R 1906 ~ 

108 P L R 1906 !!! 

386 

L39 P R 1906 

• 

147 

113 P R 1900 

*... 

; 768 

1 A LJ 519 = 

A W N (lflOG). 210- 

i 

28 A 715 

• 

657 


. V W N ( 1906), 210 - 3 A Li! 519 - 2ft : 
• A 715 

.3 L B R 129 ... ; 

. 16 M L J 41 - 1 M L T 25 -- 29 M! 
; 195 ...i 

1 V W N (19(Ki), 261 — 3 A L J 7H5...! 
. 72 V LR 1906 ...i 

.:11 UWN 76 
.71 PR 1906 

. 13 P R 1906 -132 P L R 1906 . J 

.‘4 Bom LR 218- MOB 415 ...' 

?V W N (1906) 86 
.120 P LR 1906-45 TR 19C6. 


Baclichi alias Back i a v. Baclichi ... ... .3 A L J 513 = A 

! 28 A- 74 7 

Bachcho Kumvar v. Dharam Das ... .'A W N (1906) l 

*28 A 347 

Badam Kumari v. Suraj Kumari ... . 3 A L J 209 

! (1906), 83 

’Badiad*Din Ahmed v. Nizamuddin Haider . 33 C 386 =10 ! 
Badri Mai v. Gopal .* . 1130 P R 1900 

Bageshri Daval v. Pancho m ... .'AWN (1900) 

28 A 473 • 

Bagwafi v. Har Prasad • ... .111 P R 2906 

Bahadoo v. Fattlfeh Khan ... . 84! P R 1906 

Bahadur Singh v. Yi?u ... ... .’28 P R 1906 

Lai v. Jadhao ... ... . . I N L R 174 

Bahu bin Abilji Gurov v. Ragunath Krishna .'7 Bom. L R 93 
Bai Dahi v. Hargovindas ... . 3 Bom. L R 22 

v. Hargovindas Kubdrdas •* I)o . 

Hansa v. Abdulla Mustafa .|7 Bofn. L R 68 

Jaiji v, N C Maoleod . 8 Bom. L U 12 

Baij Nath Ram Goenkn v. Hem Chunder Bose* ! 10 C W N 959 


.. 4 C L J 256 

W N (1906) 28-3 A L ,T 40 
...A W N (1966) 203-3 A L J 828 ...' 

. H A L J 424 - A W N (1906) 184 ... 
..9 0C 352 * ...! 

..iA W N (1905) 173-2 A L J 702-...; 

28 A 44 . .: 

.. 3 A L J 513 = A W N (1906) 219 = 

! 28 A- 74 7 

.'A W N (1906) 84 - 8 A L J 155 - 
•28 A 347 

.3 A L J 209 28 A 458 -A W N 
! (1906), 83 

. .33 C 386 = 10 C W N 501 ...L 

.il30PR190G 

. A W N (1906) 89-- 3 A L J 314 = 
28 A 473 • 

.'ill PR 2906 

. 84! PR 1900 * 

’28 PR 1906 
.•2NLR174 . * 

. 7 Bom. L R 930 = 30 B 229 
. 8 Bom. L R 229 = 30 B 455 
I)o . Do 

. j7 Botn. L R 684 = 30 B 122 
.•8 Bom. L R 122 = 30 B 493* ... 



*tv* 


THE CURRENT INDEX, 1900. 


NaAic of Case. 


Volume and Pago. 


Column of 
Digest, 


Baisnab Chandra 4Ie v. Raindlion Dhor ... 11 C W N 130 

Bakhtwar $ingh v. Brij Mohan Lai... ... A W N (1000) 10=3 A L J 127 

Bakreedan v. I’mmatul Fatrma ... ... 3 C li J 541 

Bala v, Nur Muhammad ... ... 138 P K 1000 

Balabhadra IVrsad Singh v. rNajiba n alias 

Basmatia ... ... f ... ... 4C LJ 370-11 C \y N 8.7 

Bftlaji v. Tulsimm ... ... ... 2 N L R 00 

bin lvhanduji Pafcil v. Kush a la? bin Rauiji 

Patil 30 415 - 8 Bom. L H 218 

Bulasundaru Mudelly v. Hnjalingam Cheltiur... 20 M 172 
Balbhuddar Pande v. Basdeo Pando ... 3 A L J 050 

Balded Vrasnd v. Shoo Piaf 3 A L J 441 


-Prasid v Shoo Nundan 

Sahai v. Nagai Aliir 

Baldovpuri Kailaspuri v. Gopaldas 


wandas 
Ballu v. Our Pvul 
Banarsi Prasad Fazul Ahmad 


Banku Behari Banerji 
General of Bengal 


A W N (1000), 14-3 A L J 743 
3 A I. J 860 


Tribhu 

|A Bom L R 750 
95 P R 1005 - 47 P l.< It 1000 
.. i A W N (100CJ) 0 = 3 A L J 25 - 28 A 

; 2^8 ...; 

The Administrator-] 

....3 C L J 422 — 10 C W N 073-33 ... 

| C 713 (P, B.) < 

Bansi Plia r v. Sital Prasad ... . . . |8 A L J 013 - A W N ( 1900) 25,3 ... 

Banku Behari Bannerjee v. The Administrator-i 
General of Bengal ... . . .13 C L J 422(8. B.) -10C W N 073 = j 

! 33 C 713 

... 3 A L J 731 — A W N (1000) 300 ... 
— llC MLJ 548=1 M L T 805 
Bom L It 078 
... AN Ij R 01 

ij 


.. 37 

.. 488 
. 043 
. 400 

. 520,738,840 
. 707 

. 104 

. m 

. i 450 
. OOH 
. 152 
705 

297 

m 

800 


22,344 
1W « 


Banmali Pande v. Bishcsliar Singh... 

Bappn v. Kanaran 

Bapuji Dorabji v. Pastur Kaikusbru 

Kale v. Yagosa Laid 

BarBamdeo JVasad v. BaiAirsi Prasad 
Barkut Ali v. Hussain Khan 
v. C» align Ram 


Baroda Prasad Chatterjee v. Mndhah Chandra j 


... 3 C L J 110 

... 0 P R 1000= 01 P L It 1900 
...,34 PL It 1000 


Ghose < ... 

Biiru v. Kundan 

Basanta Kumar Singha v. Jogendra 
Siugha 

Basunt lail v. Gopul Parshad ... * 

v. Kunji Lai 

Basant Singh v. Bijai Singh 
Basheshar Pas v. Gobind ltam 
Basiruddi v. Kailas Kamiui Devi ... 

Bau Pitta v. Mussainmut Ganga Devi 
Baul Chandra Chakra varti 

-v. Nistarini Pebi 

Behari v. Sadlio Mai 

Lai Misr v. Jaganaih Pentad 

* 

Singh v. Mukat Singh 


.133 C 1345 

...lA W N (1000) 204 = 3 A L J 807 
Nathi 

... 3 C L J 08 = 10 C \Y N 230 = 33 
371 

... 3 AL J 403 
... ! 2 A L J 450= A W N (1905) 105 = 28! 

A 21 ...' 

...0 1) Cl 

... 114 P R 1000-159 P L R 1000 .... 
. ...j33 C 1 13 ...j 

...110 P L R 1000 ...! 

j33C 130=10 CWN 533 ... : 

Do Do ...i 


22 
... 711 
.... 034 
...' 40 

... 810< 
..j 284 
808 
. 032 

431 
. ! 407 

! 

c 

. . i* 504 
GOT) 


...!73 P L R 1000 
...iA\V N (1000) 152-3 A L J 845 
1 =28 A 051 

. . . A W N (1000)* 3=3 A LJ 140- 
28 A 273 


292, 

587 

340 

022 

790 

08 

08 

150 


ifiejov Chand Mahatap v. AtuIyaCharan Bose ...j32 C 053 * = 8 C L J 40 
Belbhadar Pershad Siygh v Sheikh Barkllt Ali... 4 C L J 370=11 C VV N 85 
Benin Menahim Yousuf v. John Poleologo ...Ss*Bom L R 580 1 

Beni Pershad v. Chaturi Tc\yary ... 

— Koeri v. Chaturi Tctvary 


Jjorhnmdeo Pershad v. Tara Chand.. 

Prasad v. Tara Chand . . . 

Bhaba Prasad v. Jagadcndra Nath Rai 
Bhakatosh Banerjee ^ Shaikh Solcman 


.. . !33 C 444 = 4 C L J 03 
...i Bo t 
. . . 33 C 9 2=0 CWN 080 
...19 C W N 989 = 33 C 02 
... 33 C 15 


Po 


.. .|l0 C W N 7,1 7 - 33 C 584 =‘4 C L j| 


020 

245 

707 

840 

701 

88 “ 

\% 
713 , 
539 


340 


792.879 


,* In Col. 707 this is wrongly printed as 32 0 253 



TABLE OF CASES. 


xv 


Name of Case. 


Volume and Page. , 

i 

Column of 
Digest. 

i 

Bkabatosh Banerjee v. Solcmau 

• 

Bhadder v. Khair-ud-din Husain ... 
Bhagabati Debyif Chowdhurani v. 

Basanta 

1 ' ! 
! 3.1 C 584 »4(! 1j J 340= 40C! W N| 

i 717 •• ... 

! 3 A li J 700 = ^ W N (1900) 805 ...| 

j 

I 

792,879 

|«422 


Kumari l)obi 
Bliag Mai v. Pir Buksh ... 

•— Singli v. Baswa Singly 

Bhngwan Das v. Janki ... 
v. Suklidei 

- — • — t v. Har Pcrshad 


I 


- --Narotamdas v. Kanji Deoji 

liagwan Singh v. Gurdial Singh ... 

Bliag wail v. Ram Kuar 

Bhagwarit Sahai v. Pasluipathi Nath Bose 

Bhaghwat Kuri v. Buldeo Rai 

Bhai Harnjtm Singh v. J iwnn 

Bhairo v. ijam Charun ... 

• 

Bh&irou v. Rain Baran ... 


Bhajahari Saha Banikya v. Bella ry Lai Basak... 

Bhanaji Raoji Kiioji v^Joscph De Bril/ 

Bhandi Singh v. Ramadhin Roy ... 

Bhanjan Ram v. Gopalu Ram ... ...! 

Bhari v. Pir Bakhsh ... ... . .j 

Bhartu v. Dalip ... ... ...j 

Blialta v. Krishna Sastri ... ...j 

Bhau Mangcsh Wagle v. Ahmodbhoy Hahil>ho\ 

Bhavani Shankar Rain rao v. Timmanna Ram! 

tfhatta . . . ( «8 Bom . L U 407 = 30 B 508 

Bhavani Parshad Singh v. Sahib Din Lai ...i DO C # 141 * 

Bhaya Dirguj Deo v. Pande Patch Balmdootj 


11CWN 101 
32 p.li 1900 • 

50 1» R 1906 

AWN (1905) 26H- ‘2ft A 249 
AW N (1900), 10=28 A 300=3 A 
L .P83G 
111 PR 1900 ■ 

7 Bom. L R Oil - 30 B 205 
ft P L R 1900 
ftft P L R 1900 

9 C L J 257 = 10 0 W N 504 
A W N (1900), 309 
7 P R 1900 - 50 P L R 1900 

...i a A 7 j J 0=A W N (1900) 0 - 2 ft A 
292 

A W N (1900) 0= 3 A L»T G=28A 
. 292 

4 CU 102 33 0 881 

7 Bom. Ii R 995 =30 B 220 

10 C W N 991 

92 P R 1900-= 120 P L R 1900 
107 P R 1900 

3 AU 072 A W N (1900), 278 
10 M L J 413=29 Al 508 

8 Bom. L R 312 


Ram 

Bhiku Kavlu v. Puttu Timmappa ... 
Bhimraj Deokisan \. Alt. Rahi 
Bilim rao Ram rao v. Ayyappa Yellappa 
Bholai Naskar y. Alach Naskcr 
Ram v. Ajudliia Prasad 


Bhola Nath v. Not Ram 

*Singh v. Alim 

Bholo v. Fakir 
P»li udilal*M an ji v. Morarji Promji... 

Bhukun Lai v. Mir and Jagia Raot. 

Bhuray Brahmin v. Lula Vishwanath 
Bhutnath Moudol v. Socrotary of State foi 
India in Council ... "... 

Bhutta v. Khuda Baksh 

Bihari Lai Misr v. Jagarnath Prasad 


...< 3 C L J 521 
... 8 Bom L R 99 
...j 2 N L li 113 
...'ft Bom 1 4 R 85ft 
...: 3 C L J 158 
...i 3 A L J 81 = A W N (1900) 40 = 28 A| 
; 328 

...i A W .N (1900) 185 = 3 A L J 800 
...j 112 PUt 1900 
..., 02 P R 1900 = 130 P L R 1900 
8 Bom li R 522 
2 N L R 110 
2 N li 170 


Bindajee Laxunian v. Mathurabai ... 

Triputikarv. Mathurabai ..? 

Biraj Mohini Dasi v. Chintamani Dasi 

Birjnanclan Lai y. Kunwari * 

v. Muslim mat Kunwari 

Biskesliar *Das v. Rant Purshad 


Bit- hnu v. I&l Singh 
Bishun Singh v. Raja Pataari Partap Narain 
Singh 9 ... 9 ... •... 

Bisses war Prasunna Seft v. Bhagbati Prasanna 
Sen ... ... ... 1 


BB 


10 C W N 1085 
97 P R 1900 

28 A 051 = 3 A L J 845 = A W N 
(1900) 152 • 

7 Bom L R 809 = 30 B 152 

Do Do 

3 C L J 197 tIOCWN 505 (foot 
. note) 

.... AW N (UlOO) 174 = 3 ALJ *01 .. 
Do Do 

3 A L J 379 = A W N (1906) 142 = 28! 

A 027 " 1 

71 P L R 190G = 55 P R 190G 


A \VN (1906), 1G9 
3 C L J 600 


87 

144 

092 

445 

627 

235 

381, 

379 

289 

311 

795 

0.% 

855 

855 

Oil 

8J3 

03 

599 

820 

080 

887 

104 

• • 

10 

535 

058 

487 

7*8 

589 

229 

104,722 

6 

010 

390 

281 

460 

729 

483 

400 

, 020 
j 464 
404 

99 

754 

754 

228 

545 

841 

520 


XVI 


THE CURRENT INDEX, 1906, 



Volume and Page, 


Column of 
Digest. 


Bogarv. Karam Singh ... ... ...! 

Bolua Tliakur lb* v. 'Hie Collector of Ali-. 
gharh r ... 

Boja Solluppa Reddy v. VridhachuHa Reddy... 
Dolton s. Donald ... l ... * ... 

v. V G Donald ... 

Dosed; and Co v. Man dies tan 
Braja Bala Btebi v. Guru das Mandat 
Brij Kishore v. Madho Singh ... « 

Kumar Roy v, Dhanukdhari Raut 

— alolnin Lai v. Ali Husain 

Brojo Lai Rai Chowdhury v. Tara P rasa mm' 

Bhattttchurji ..." ... 

t 

Budreo Das Mirk in v. Chooni Lai Job wry 
Bura Uaxn v. Milha Ham 
- c Butlml Chaudhffi v. Jogi ('kaudhri... 

Camani v. The .Vdiiunistrator-Ooneral ol 

* Madras ... ... ... 

Ca-HMimali Javcrhliai Pirbhai, In rc... 

Chairman Municipal Council ttajahimindry v. 

Veil katcswa mill 

Chairmau Howrah Municipality, tho v. Khcttra 
Krista MiUcr... 

— of the How nili Municipality v, Khetraj 

Krishna Mi tra 

i — tho Purneii Municipality v. Siva San-, 

fcar Ham... ... 

Cfmjju v. Dalipa ’ ... * ..., 

Chajmal Das v. Sirva ... 

Cbakauri Devi v. Sntidan Devi ... . . . ^ 

Chukka Stubbinh v. M add ali Lakshminarayana. 
Clmndan Singh v. Bam Singh 
Chander 1 Vrshad v. Sham Koer 
Cbandi Charan Maudal v. Banke Beliari Mandat 
Chand Men v. SrUnati Asima Banu, ...! 

Chandra Blrnu v. Oirwar Lai ... ...j 

I 

Chandra Kishore Roy v. Pranjinua Kumari Dusi; 
Chandmmn- Bibj v. Mahomed Isak... ...! 

Cbundranath Cliakrabarti v. Jadalondra Chak-' 
rabarti ... . . ... ...J 

Cliaiulniprasad Haripuasad v. Varajlal’ limed! 

ram ... ... ... ...j 

Chandra Prosad v, Sham Kocri ... ...\ 

Sekhar Kar v. v i*,far Chandra Kundu...i 

Ohattarpal Singh v. Z^atlni * ... ...■ 

Chattmy v. ^awala ... ... ...j 

Chatnrbhuj v. Lnchinan Singh ... ...* 

Ohaudhari Mebi Lai Singh v. Lakh pat Singh...! 
Chaudhri Allah Ruklish v, Gobi nil Ram ...! 
Ohennam Raja v. TadikoiiHa Rama-' 

ohandra Hao 

Chcnni Makotha v. Atc(iutari Kunju Pan i kail J 
Cheravath Parkum ThalangiA Bapu v. Nevotli! 
, ' Parkum Thalangal Kanaran 

Chettiatill Muhammad v. Kunhi Koru !..! 
Cbhajju v. Dal) pa and Prora Singh . i 

* — Gir v. Derail ... ... * . *“• 

Chhajmal Das v. Sirya... ... **’| 


141 P It 1900 # 441 

8ALJ 4 89 = A W N (1900) 160= 
m 2tf A 598 * ... 607 

1 M L T 828 = 10 M L J 569 . . 108, 852 

A W N (1000), 50 -8 A L J 184 ... 926 

Do , Do ... 926 

70 P R 1006 ... 215 

8 C L J 298 = 38 C 487 ... 267,545,828. 

A.W N ( 1905) 279 = 3 A L J 27 = 28 

A 279 . . . r 898 

10 C W N 976 ...!■ DC 

9 O G 275 ...j 281 . 

3 C L 3 188 . J, 236,329,589, 

! 9!0 

33 C 789= 10CWN 581 ...| 206 

103 P It 1905 = 45 P L R 1006 310 

3 A L J 017 “A W N (1900) 239... 132 * 

*5 M. -2510 384 

8 Horn L It 883 ■» 80 B Mil ...I 462 

» * 

1G M I. J f>3 . ... .623 

10CWN 1044 = 4 CLJ 343 = 33' 

C 1290 ..., 195 

Do Do ..., 195 

I 

83 C 899 ..j 288 

51 1> 11 1900 = 134 V I. B 1906 ... 394 

fl A L .1 625 = A W N (1906). 254 ...; 128 
3 A Jj J 338 = A W N (1906), 144 = i 
28 A 590 ...I 756 

29 M 298 ...: 412 

A W N (1906), 7 ...: 704 

3 C L J 131 = 33 C 676 ...! 239 

10 t! W N 432 32 

10 0 W N 1024 ... j 883 

AWN (1906), 97 = 3 A L J 420 = 1 

28 A 475 ... 122, 

4CLJ 523= 10 C W N 864 ...I 22 

a N 1, It 108 J 655 

A W N (1906), 178= 28 A 689 ...j 501 ■ 

8 Bom I, B 644 ...; 348 

8 (J i J 131 =.33 C 676 ... 289 

4 C I- J 555 ...I 426 

AWN (1906) 26 = 8 A L J 38 ...1487 

3 A L J 639=A W N (1906) 257 ...I 579 
AWN (1305) 250 = 28 A 196 ...( 885 

AWN (1900) 218 . ...I 7«2 

10 V h B 1906=# P B 1906 ...I 676 


20 M 155 

21 T L B 219 « 

1M LI* 395=16 ML 7 648 
29 175 • 

124 PLH *06=61 P B 1906 . 

8A.LJ717-AWN fl906), &9 , 
3 h D 3 G25=A W N (1906), 264 


86,997,940 

‘685 





TABLE OF CASKS. 


*xvit 


Name of Case. 


Voldme a^ul Page. 


( Coin inn nf 
Digest. 


Chhauga Mai v. Joti Par shad 
Ohhaimu Tiwari v. Pwarka Kuar 

v Owarka... 

Chattar Alai v. Buij Nath 

Chhiddu v. Kuar Sen . . 

Chhitar Singh v. Hup Singh* 
Chhotu v. Jawahir 


L AT L T 412 


Chidambaram Chettiar v. Sami Iyer alias', 

* • Anmachalanmiyer ...j 13 AI L ,J 427 -1 M L T 35 I 

v, s r i Bangachariar... ..J 1 5 M L J 475— 29 M 100 

Chiimfnlal Balabliai v.Nt! Mao 1 cod ...| 8 Bom L K 704 

Chingacham Vittil Sankaran Nair v. Cliinga*' 
chain Vittil Gopala Men on ... . J l Al L T 412 

Cliimiasawmy AT udal iar v . A mbalavana A luda- J 

liar ... ...: 29 AI 48 

... Roddiar v. Krishna Roddy .... 10 AI L J 140 

Chinimm Rajnnmmmr v. Tadikoudu Rumachan-i 

■ A dm Rao.. ... »... 20 M 165 

Chintamoui Aditya v. Huludar Maiti ... 2*C J« J 15:1 10 

Chiragh Bihi v. Kansan ... ...; 10 P U 1900 - 7( 

Chiruvolu Punnaituua >• Chiruvolu PeroijU ... 1 AT L T 180=1 


I 75 V 1. R 1!WX> . . . 

'AWN (1900), 137 -3 A L.l 4*3.3 .. 

A VV N (JU0C>> 1B7=3 A L ,1 433. . 
28 A 712=8 A L.T G34 = A W N 
(1906), 202 

3 A li i T.54 A # \V N (1900) 280 .. 

3 A L J 003 - A \\*N (1«X)0) 247 ... 
A W N (I'JOO 29 = 3 AL J 28 = 28 A . 
1 293 


29 AJ 48 
10 AT L J 140 


Chiruvolu Punnnmma v. Chiruvolu Vonkatap- 
piah ... 

Chithambara Kuttftlom Perumal v. Alunikava-! 

sagom Chaudana Muthu ... 

Cliitkali Koer v. Alathuralal 
Ckittemma v. Gavarainma 
Chotc v. Jawahar 

Chowakaran Makki v. Vavapparath KunhiKut-l 
ti Ali ... ... ... ... ! 

£huni Lai v. Alchr Chand 

— Mandat Gandhi v. Kirpa Shankar 1 

Bh.igwunji Vyas .... 

v. Srimaiidir Has ... * ...| 

Coharia Hud rani Kocrv. Rnrn PortubAlull .. .| 
Collector of Mecfrufc v. Kalka Persbad ..J 

Salem v. Batehu Sahib ... ...» 

m v. Peer Babe ha Shib ... ...; 

Collector oVAligarh, v. the Bohra Thakur Das ...! 


29 AT 165 • 

2*C J. J 153 - IOC W N 001 
19 P U 1900 70 V L R J90G ...! 
1 AT 1, T 183= 10 AJ L .1 807 (F.B.)I 
29 A1 31 K) 

1 A1 L T 183 -.. 10 AT I. J 307 (F.B.); 
-29AJ390 


802 

095, 849 

30.927, 940. 
290 

330, 389 


21 T L R 70 


H (J LJ 2-JO 

...1 !MJ0 

JO M L,J I.V....2U M22fi 

...1 265 

\ W N (I90G) ffl -8AL J 23 - 

.28 

A 203 

.J H53 

29 M 173 

..J 812 

20 P It J<KXi=97 !’ L K W0S 

... 82J! 

8 Horn I-i It 838 

... 834 

a O V 126 (B) 

8J2 

11 C W N 168 

... 204 

A VV N ( l!)0ti), 171 3 A I, J 0(i 

>5 * 240 

16 M l.J 408 1 M h T 421 

... Ill 

i >0 J )(, 

! Ill 


Collector of Chingelput for the Secretary of State 


3 A U 435 -28 A 593^ 
(1900), 150 


for India y; Subraya Mudaliar ... 
Collier, Air* v\ Airs. L Bit ran 
Dalgleish v. Patnodar Narain Chowdhry 
Dawodar Das v. Inayat Hussain 


...J 22 Aim 
... 2NLR34 
... ! 33 0 1280 

...I 2 Ali J 6*20 *A WN (1905)221 = 28 
! A 135 , ! 

...! 8 Bom 1, R 344 " 

...! 8 Bom LR 942 


097, 700 

110, 241 
429, 834 
173 


Lakhmidas v. Atmaram Naniyan ...! 8 Bom I- R 344 ■* 

Vithoba v, Nainsukh Rujmal... ...! 8 Bom L R 942 

Darves Haji Mahamad Sidik v. gainudin Hajij 
Badrudin ■ ... * ... ...j 8 Bom LH. 751 = 80 B G08 

Daryao Shah Gond v. Teran Shah Gond ... 2 N L R 4$ 

Diisauiidhi Ram v.*Khazan Dass ... ... ll&PRHTOG 1 

Patfco Vidad Totaram v^ltam Chandra Totaram 7* Bom L R 009 = 30 B 119 
Daulat v. Mathura ... .... 8 A L J 207 = 28 A*556‘ 

Dayamani Debi*v. Striniba&n Cundu • ...183 0 842 

Paya Ram v. Sohd Singh ... ...I HOP R 1906 (F* B.) 

D.tyaram Jagjivan v, Oordhondas Ihfyaram ...j A Bom L It 885 

Doha v. Ruhtaghi Mai ... ...; AWN <1906) $5 = 8 A L J 334 = 21 

’ A 479 


297 

220 

803 

434 

749 

515 

405 

47, 370 


£& col 246^ this wwngly printed a§ 8A U 656 28 A 655 



XV1R 


THE CURRENT INDEX, 1900. 


Name of Casp. 


Volume and Pago. 


Column of 
,1 >igpfct. 


Dcbendra Nath Dutt and Banku Behari Banerjocl 
v. The Admiiiistfrator-General of Bengal ...i 
« ( i 

Dcbendra Prosad Chose v. ParcshNalh Mitter...| 
Dobi Das v, Aizaz Husain 

* * * ! 

-v. F.jaas Hussain 


S C t i J 422 (F.B.) — JO CW N G73 — 

83 C 713 22, 344 


v. Na rain Pe.rshad ( 

Delhi London Bank Ltd. v. Kunuar Purtah 
Singh 

Delhi and London Bank Limited v. Par tab 

Singh 

Deoki Naiidan v. (>ehna Mai 
Dcorao (Jopalji Kunhi v. Sariu Shed 
Deputy Commissioner, Si la pur for Niihinagar 
Estate , the v. A useri Singh 
Devi ('hand (lurehara in Singh ... 

Dhan Dobi v. Ciuishi Thun 
•Dhanvaj Pandam v. Shoo Raj P.imlo 

t . v. Thakur Ujain Singh 

, — , — -v. rj« in Singh ... 

Dharmadas Kiuulnv. Amulyst Dluin Knndu 
Dhuman Mall \. Panna Tail 
Dhnmimal v. Kalu. 

Digamhuri Debi v. Dli&n Kuinari Hi hi 
Dil Knmvar v. Udui Ram 

Diuaji Parbhaji v, Dattoha aliens Sautoshrao ... 
Dindaval v. Sheoraj Singh 
Dip S jngh \ . Rani Charan 
Doddappa*Tippanna v. Somappa Ningappa 
IVini Lai Sahu v. Rosljan Dubey ... .A 

Domingo M. Parriora v. Gabriel K. Gonsalves... 
Dorasnwmv Boush Packiri N. Idangapir.m- 
than 

Dose Thipimaima BhuUa v. Krishna Tautn ... 
Dost, Mohammad Khan v. The Lppur India 
Bank Ltd. ... 

Dost Muhainmed Khan v. The Bank of Lppcr 
India Ltd 


4 0 LJ 119 

90 

2 A L J 719 -A W N (1906) 191 =- 

28 j 

A 72 

..J 247 

Do • Do 

i 247 

9 0 C 35 

...I 282 

3 A 1 1 J AHA -■ A W N (1906), 236* : 

-1 ! 

oM L T 247 - 28 A 771 (P. B.) 

...! 253 

Do Do 

: 253 

125 P R 1900 

301 

2 N L R 17 

... 8 

9 O C KM 

505 

127 P L R 1900 

... 407 

38 P R 1900 89 P J. R 1900 

.... 392 

A \Y N (1900), 194 

361 

93 P 1. R 1900.-31 1* R 1900 

... 250 

31 P It 1900 -93 P L R 1900 

250 

10 0 \V N 705 -88 C 11 19 

. 474 

8 .VI,.) 8S1 A \Y N (BOO), 105 

... 627 

07 P R 1900 

...! "890 

IOC W N 1074 - 4 C LJ 47(3 

494 

A W N (1900), 3J0 

... 129 

2 N L R J 15 

...! 805 

2 N 1, R J 10 

... 707 

3 A L J 00K-A W N (1906), 252 

...! 126 

K Bom I; R 560 

... 491 

11 C W N 107 — 33 C 278 

.... 54>7 

8 Bom 1, R 93 

...1 736 

1 M L T 69 

...! 413 

29 M 508 10 M LJ U3 

....' 887 


3 A L J 628 “ A \V X (J9(i6), 255 


07 

07 


Muhammad Khan v. Bohan Singh 

83 l 1 It 1900 




| 004 

Dubri Lai v. Dholn Rai ... 

3 A L J 019 

A W 

N (1900), 

243 !!! 

! 568 

Dulma Knar v. Maliadoo Prasad 

A VVN (1900) 

, 80- 

- 3 A L j 

312- 

! 


28 A 430 




$08 

Dulmha Kunwar v. Muhadeo Prasad 

Do 


Do 


i 808 

Dungariya v . Nand J <u I . . . 

A \V N (1900) 

, 182 

~ 3 A L J 

534 ... 

I 883 

Duni Chand v. Atma Singh 

132 P R 1906 




i 258 

Durga Charan Pathuk v. Rajubala Debi 

4 C L J 409 




205 

Das v. Fakir (-hand 

17 P R 1900 




‘278 

N n ndi v . [ >o wa raj Aganvulla 

3 C L J 112 

10 c 

W N 297 

-33 C 

300 




238 

Dpi v. Balmalumd • 

3 A L J 683 - 

A W 

N (1906), 

287 ... 

500 

-plias Culith Dei v, Balmakund ... 

l)o 


I)o 


i 500 

Dnrgagati Debi v. Sourubini Dcbi 

10C W 3v 955 - 33 

C 1001 


j 83 

Durgamani Dehva v. A mbica Charan Sarnia... 

4 C \j J 307 

« 



1 163 

Durga Prasad v. Lnehlii 

3 A LJT.’lri- 

A W 

N (1900), 

271.7.! 

! 152 

— v. Musiimmni T.aohi i ... 

Do 


, 1 >o l 

i 

! 152 

Shankar v. Our Charan ... . 

3 A L J 834 - 

-A W 

N (1906), 

1 ... 

i Hil 

Durgozi Row v. Fakeer Sahib 

1 m L T 433 




885 

Dwarkubax Ramachaiidrr v. Norman Cron- 




• '1 


tome Mac* lend... 

2 N L It GH 

* 



, mm \ 



* This h wWmgly by printed at A W N (1306), 237 in Col. .263 


TABLE OF CASKS. 


xix 


Name of Case. 


Volume and Cage. 


Column of 
Digest. 


Dwurka Nath Biswas v. Dcibendni Nath T.tgore88 (‘ 1282 

Mftra v. Batik u tosh Lai Mitra ...BOC W N 487 

Saha v. Ledu Sikdar ... ...88 (J 502 

Raputi Mathai v. SViyappun Math van * ... 21 T L It 1 10 • 

Eastern Mortgage and Agency Co. Ltd. The, 
v. Robati Kumar Roy ... ... :J (' l^.J, 200 , 


lOiswarau Poruni il Number v. Kamikti Siva- 
guru natliaii Padmanaban 
Ivlward Dalglish v. Rauidliari Saliu 
Klajii Hii-ksh v. Khcwni 
KlumaJai Chettiar v. Natessi Modal iar 
Kniaiu Ali v. Baij Nath R.nn Saliu 


•2J T L R 112 
■l C L J 500* 

10 I' JM0O0 
20 M SI 

3 C L.J it 70 10 C W X 551 

018 


:l() B 500 


:\:i C, 

...l 


871 

02 

78-, 

850 

;r> 

800 

48 

105 

112 


Kmma Agues Smith v. Thomas Massey 
Kthel Gorgina Kerr v. Clara H. Buxton 
Farm v. Totka 

Faquir Muhammad v. Fazal Muhammad 
Fa fid v. Agtlio 
Fazal l)inv Navain Singh 

Husain \. .1 iwan Ali 

Ferguson v. I'm ('hand Bo id 
Francis Ghosnl^’. Go^ri Ghosul ... 

Gajadltfir.Lul v. Allianee Bank of Simla Ltd.... i A L J 415 28 A fURi 
Ganapathy Avyur a. Alagasmga Bhutter ...,20 M 581- 10 M L .1 485 - 1 M L 

127 

-l\S\. Sri Vedavyssa Alagasi uga Bhutter' l )o 1 >o 


... 8 1 5»»m L U 822 
... -1 C L J 510 
... 2 N 1. B J78 

... io p b looo oo p l it 1000 

... 148 P B- 11100 
.. 128 V B 1000 
.. A W N <1000), 

... *18 C 818 
..'8 Born L It 770 


, -I 

125.. 8 A L J 480| 


Gaucshv. Bhagirath 

- - -Singli v. Kashi Singh 

Gunesha Singh v. Arm* Singh 

¥ v. Sardar Arnr Singh 

(muesli Lai v. Ajudhia Prasad 

— v. Suruj Alai 

GsiuguPiii \. Sh rid har Anna ji Kiilkarm* 
Gang* Bwhun Singh v. Mahomed Jan 
Prasad v. Ajudhia Prasad ... 

m 

v, Kura 


• Ram v. Amir Cluuid 
v. Mihin lull 


. A \V N (10,%) 1 s I 
... A W N (10%) 180. -28 A 021 
...S P K 1000 -- 150 PL B 10O0 

Do l>o ...I 

...AWN 80 A’ L J 8» - 28 

A 845 ...i 

...80 PR 1000 
... S Horn L B 012 

..88 O 1108 IOC W N 048 ..I 

... A W N (1005) 107 - 2 A LJ 082 -28 

' ASM 

... V W N (1000) 01 -8 A L J 108 *-28 
'■ A 40 8 
... 00 P B HKfc 

... -v w N (1000) 78 8 A L J 187 28 

A 410 

S-Singh v. Badar-tid din ... ... 2 P B 1005 (Rev) _ 57 1* L R 1000.. 

Ganges Manufacturing Company v. Tndra Cliaud 88 C 1100 
Gangulakurti Sanyas i Liugaiu v. Nidugonda 

Gavaramina ... ... ' ... 10 M L J 411 

(hut pat v. Dhani Rum ... ... ...70 P B 1000 125 PL U 1000 

Row v. Anandn Row ... ... \ W N (10%) 200 - 28 A 104 

Bhonsle v. Gaupat Jtao Gopal Ghutatcv;2 N L R 82 

Tatya Mahimkar v. Anna bin Auaudrao *7 Bom L R 801} ^30 B 101 

•Gaiipatsa Mahadusa v. Joonuibhai... ... 2 N L K 150 

Garurdliuj Prasad Singh v. Baijn Alai ... A W N (1.0%) 48 - 8 A L J 1 10 -j28! 

.» ; A 337 

Gamrihuj Prasad Singh v. Mcju Mai ..., l.)o * Bo 

GfiulsTaun, J Civ. Secretary of Slate ...10 C W N 205 

Gaiva Din Singli v. Thftkur lull Bahadur Singlv’i) O C 2o4 
Gayanoda Bala Dansee v. BntLo Kris to Bai- 

* * ragiaj « . . . 10 C W N 857 ■- -83 C 1040 

ftasad v. Pandit Tokdhar... ...'0 O C 204 

Missirv. Ran dhir Singly ... . J3 A L J 450 - A W N (1(K)0), 200 

* ’ : 28A08L. 

-Singh' v. Raj* limn Singh ...ji A L J 787 - A W N (LOOqj, 250- 

1 28 A 285 


181*51)2,507, 

007,787 

10 

012 

VI 

887 

58 

250 

850 

857 

10,802 

Oil 

17 

17 

400 

208 

058" 

580 


508 

20 

270 

?1 

048 

287 

807 

800 

140 

03 

405 

010 

20 

020 

55 

700 

312 
312 
04 ‘ 
300 

270 

130 

247 

751 



XX 


THE CURRENT INDEX, 1000. 


Name of Case. 


Volume and Page. 


Column of 
Digest. 


Genda Knar v Piari Lul ... 

Kimpr v. Piari Lai... 

Gendan Singh v. Indor Nam in Singh 
Gendra Knar v. Piari Lai 
( rhaf urau v. Ch hanga 
Ghafur Hasan Khan v. 

lah Klinn ... 

Ghasi Ram v. Hargohind 


... 28 A 093 - A W N (1906), 176 ...| 182 

Do Do i 182 

...; 30LJ537 ...j 680 

...'aw W (1900), 175-28 A 698 .... 132 

... A W N (I'JOO), 64 - 8 A h 3 841 ...I 818 


-v. Man gal Chain! 


Muhammad Kifavatul- A W N (1905), 165=2 A Ij J 418 = 

. ... " ...| 28 A ID 

...; A \V N (1900), 06 - 3AU 244 = 

* 28 A 411 .... 

A \V N (1905). 172 -2 AL J 491 = ; 
2i^ A 41 

2 A L ,7 591 - A \V N (1905), 208 - ! 

28 A 112 ... ! 

69 P R 1906 ... ! 

90 P R 1906 
6 P L R 1906 


3CLJ 265 « 33 0 


33 0 590 


Crhuzaffar Hussain KhauvYawar Hussain 
« * 

Chela v. Haider 
Gtuidu Singh v. IChushaJ Singh 
Chulani Muhammad v. Allah Dad .. 

Giridhari Lai Ren? v. Dhireudm Krista Mukcrjoe. II C W N 1 =.4 C J- J 195 

v. Paresh Nath Mukcrjee ... 4 C L J 495 = 11 0 \V N 1 

/lirish Chandor L?hiri v. Sasi Sekhareswar Ro\ 33 C 329 
Clmndra Changdar v. Golain Karim ... 

Chnngd.1 r v. ( rolam Kacm 

Mukliopadh/iyya v. ( ■batmdar (those 

.. -Nandi v. Kodar Nath Kimdu 

i i i riya Chcttiar v. Salwipafchy M udal iar 
(iirjabai Bhratort lhangadhur v. Raghunath alia* 

Tatya 

Girjn Balkrishna Bhat Thakarv. Righuimth 
alias T.iyya Yishwanath 
Cirja Day al y. Debi Prasad 

< l irjushunkar Narsiram v. ( iop.il ji ( i ulabhai . .. ; 

(iohiadu Bliatta v. Naraina Bhaita r. 

-Lai Das v. Shi 1 m Das Chatter joe 

Prosad Das v. Akhoy Kumar Dev 

< Vobind Sahv i v. Sibdu t Ram 
Gokal Chand v. Palu Mai 
Gokul Das v. Debri Prasad 


10 C W N 347 
451 

Do 

3 G I, J 379 
10CWN 592 
29 M 03 


Do 


W 


...j 


Gokul Das v. 


and 


The Eastern Mortgage 
Agenev Coinpuuy 

Gopala v. Auia ... .... 2 N L R 94 

GopalChimder Bose v. Goucsli ('huuder Srimani! 4 C L J 112 

Das Agharwallah v. Budreo Das Sureka' 10 C W N 662 

Lai Beal v. P J Marsdcn ... 10 C W N 1102 

•. — Bahai v. Jassa ... 9*3 P L R 1906 

-Singh v. Sukha Singh * ...j 58 P U 1900 

(topi Nath Chattopadhya \ . Sajani Kauta Singh. 10 C W N 240 

Adhicarv v. Gadadhar Das ...! 33 (J 1020 

. Muuno 


7 Bom L R 741 ^ 30 B 1 47 

Do Do 

A W N (1906), 40 -* 3 A L J 91 
Bom Ij R 951 30 B 241 
16 M L J 286-29 M 424 
33 C 1323-3 C L J 345 10 C 
N 986 

10C W N 206 
33 C 878 

24 P L R 1906 

25 A 638 = 3 A L J 548 - A W N 
(1906) 162.. 

10 C W N 276 — 33 C 410- i C L 
102 


33 0 657 


•-V. . .. - A W N (1000), 2ft7«8 A T. J 687 .... no 

", — — v - M.issaipmat Monno 3 A L J G37 -A \V N (1906), 257 . : 420 

Setti •Narayanasi. wmi Naidu v. Raja' 1 M L T 318= 16 M L J 668 = 29 Ml 
Jvavali Arunaeheliu Row ... ! 519 • 


916 

871 

256 

295 
391 
: 62 i 
; 382 
700 
700 

535,537 

102, 543 
102,543 
92 

67*3 ' 
807 

854 

854 

444 

12 <> 

899 

577, 588 
45 
902 
302 

705 

009 

819 

52 - 

217 

252 

553 

390 

240 

793 

420 


Gopi Setti Narayanasawmi Naidu Garu v. 

1 Kavali Arunuehelia Appa Row ikiha-| 1 AT LT 318-10 M L J 508= 

dur, Zemitidar Garn • 519 

Gorakh Singh v. ScdhTlopal 


698 


29 


-•A \VN 0900) 69 = 3 A L J 183 
Gour Chandra Dasv. Prusauna Kflmar Chandra! 3 C L «> 3G3;--10 C W N 788= 
Government and Nairn Koth.irn aud others,! 

30 J* 275 - 7 Bom L R 697 


33 c; 


In tlu> mat Ur *\f % 
Govipda Cliamlia Pal v. Dwarku Nath 
Govi udammal v . i iopafa Chanar . . . 


Pal 


i 33 C 606 
16 M I < .7 524 


-/ . 


258 1 

c | T 

162 

62 

446 

889 


l 




Gov in da Priya Chowdhurani v. Ralan Dhupi, 
/fOvimliiHwiuui Nnidu v. Alagirisawini Naidu 
Govind ltao Badkhus v. Collector of Nugpore ...; 
< i rent Indian Ppirtiisular Railway Company v.' 
Chandra Bai 

Greenway E. C. F. v. Tho •Municipal Bourd oi ; 
Cawnpbro ... 

GrindraChandra Pal Cliowdhry v.Srceimthu Pal 
Cjiowdhrv... ... ... # .. . 

Guise ^ J,v. Aimntha Ram Rathi ... 

Gujar Khan v. Amir Bass 

Mai v. Amin Chand 

Gulab Singh v. Jag Ram 

y. Mohar Singh 

Gulam Murtaza v. Rupa Mai 
(inlraji Kumvari v. Jagdeo I'rusad ... 

Gurdiu Piyidy v. Rai Gokul Chand Bahadur ...» 
Gufrdita Mul V. Bari Singh 
Gnrdit Singh v. Gimpet 
Gurditta v. A tar Singh ... 

Gurmukh Singh v. Solum LuJ 

Prasad»v. Ratgur Prasad 

Guru RcfjbNiimyau Sinha v. Amrit Narayan: 
Sinha ..." 

Guthal Chaudriv. Jogi Chaiidhri ... 

Habib L' 11a v. Kushimha 

— -v. A hi san in Kit Ktifthimba 

Hafimboo v. Mahunuid Casein Moorad . , 

llaider v. Iswar Das ... ... ...i 

,Ali Kliau v. Gangu ... ..«» 

Haji v. Gohna 

Kasak Kasim Sett v. Nagendra Pai j 

Krishna Pattar 
Haji Saboo v. Ally Molimcd 
Hamid Husain v. Bhola Nath 
Hanmant Narsinha v.Govind Pandumng Ka- 1 
mat 

Hauoniuu Pershad v. Muhammad Ishaq ...: 

• 

H anuman Has v. Ambica Parshnd ... 

Har» Dhan Kalia v. Purna Cluindva Mon dal . . 
Hardav^lmal v.KC Sarkar 
Hardeo Sahai v. Gauri Shankar ... 

Hare Krishna Somanta v. Priya Nath Khamroi; 
Harendra Kumar Gulia v. DindayalSalia 
Hargovind v. Kiahan Koer ... 

v. Ki shall Kunwar ... ...; 

> Hari Chand v. Bura Mai ... 

-• v. Munsa Ram, Goverdhan Chand.: 

Hari Charan v. C. Brook 

Hari Ganu v. Sakharam Balnji ... ...i 

Hari Qovind Jonhi v. Rnmchandra Narayan ... : 
Harihar Ota v. Hasarathi Misra 

* 

^ — v. Lokehath Misra 

Kfcardu v. HhoTidi Nath ..., ' ... 

Han LaU Malliek In the matter of 

Mohan Singh v. Kali Prasrd Chaliha ... 

Raghunath v. Vithal Dhondu 

Har ji Mat v. Pokhar I/as 
Harjaa Rai v. Naurang ... 


4 CL JOT 

29 M 104 - 

2NLR172 

V 

A W N (liter.) 101 . 3 A T..T StfJ-itfti 

AM , 

A W X (li'Oti) 107-3 A 1, J 841---- 

ii« A 000 

• 

32 0^67= 3C LJ 141 

10C W N 100 ...: 

4 P R 190ft (Re\) 58 1' I, R 190G; 
78 P L R 1900 ...! 

8 A L J 04 (i .- A W X (100(1) 249 ... 
100 P L It 1000 

ft7 V R 1900 - 100. P J, H 1000 
A W N ( 1000)94 -- 28 A 477 * ...' 

9 0 C 288 .. i 

ft P L U 1000 - ...[ 

8 1* R 190ft (Rev) 54 P L R 19001 
117 P U 1000 

107 PL R ltKXi .. ! 

9 O C 107 . J 

33 C 089 

A W N (P'00) 239- A A L J 017 ...; 

8 A L J 481 . A W N (1000) 190 .... 

Do Do 

8 Bom LR 734 

22 P H 1900 lift PL R 1900 ...j- 

A W N (1000) 204 .J 

39 P1L R 10QG 

21 T L R 73 ..j 

30 B 270 

A \V xN (1900) 180 ...X 

8 Bom L R 283 

2 A L J 015--.- A W N (1905) 229 = 
28 A 13? 

3 A L J 050 — A \V N (1906) 278 ... 
11 OWN 145 

2 N L R 54 

A W N (1005) 171- 2 A T.J 493 = 281 
A. 25 ...i 

10C WN 345 ..J 

4 CL J 195 

3 AL J 320 - A W N (1906) 313- i 
28 A 007 

Do Do ...: 

27 P L R 1006. 

18 P L R 1906 

155 PL 3 1000 ■ ...! 

8 Bom LR 810 

3 Bom L U 873 

9 C WN 636 --- 1CLJ 4Q8 38 C 

4 527 ...! 

Ho Do ... i 

8 Bom LR 9ft* ...j 

10 C W N 884 =■- 33 C 1269 . . .' 

33 C 11 ...I 

8 15gmLR69 

135 P R 1906 

8 A L J 220= A W N (1906) 82 ... 


360 

55K 

; 7101, 308 


282,464 

843 

245 

310 


XXII 


THE C X 11 1 > T 'Ml)’, 1U r». 


Na mo of Case. 


Volume aucl l'ago. 


Column of 

Digest. 


Harnaiu Singh v. Jiwitn .. 

— -v. i* tab Singli 

I larnuuduii Rai v. Nakchhedi Rai 
JtuMin Ali f. Abdul Kahmoii «. 

Haves v. Bidyanuud Tliakur c 

— (; s v. China Barlii 

— v. Rudranuud Thaktir* 

He Ian Dasi v. Durga Has M uml;il 
Hem Ban v. Lilian (.Sir ... 


Mubcft-jee ... 

Het Kam v. Bahadur ... 

Himayat Ali v. Jowala Sump 

Hiralal v. Bengal -Nag pur Rajjwny Company 

Him Hal Bose vfc. Dwija Charan I lose 

Hla Gyaw v. Sit Yon 

- -Nvo v. SaiifcPvu and Saiiipru ... 

Tlollovviy E H v Gutieshwar Singh... 

Jlou’ble Baja Ali Mofiamnmd Khan, The 


Bilas 

Hridoy Nath Poddar v. Joy ram Mali to 
Hub Lai Kam Charan 
Huddar v. Musanmiat Sliahxada Khauum 
Hukura Cl^uid Baid v. Kamahmand Singh 
Hulas Kai v. Ham Prasad 

• • • 
Hum era Bibi v. Najmonnissa Bibi ... 

Hurruck Chand v. ( So bind Lai Khotry 
Hussau K±di Khaiul v. Nakchhedi Nonia 
llahi Bnksh v. Miran Buksb 
Imam Ali v. Baj Nath Bam Saliu 


Baksli v. Puran Alai 

— Din v. Hasan Bibi 

Indar v. Cboki Bam 
lnu Khan v. Naunuddiu Si rear 
Inventions and Designs Acts of J 888, hi re anuj 
Alexander (Troy. ... . . 

Isaac Sliragar, in the matter of ... * .. .i 

Isliri Parshad v. Buijnatli ... ...j 

Ismalji lbrahimji Nagree v. N. C. Mac lood 
Is war Lai Singh s. Jagoo Saliu 
lswar 1 *rasa<1 v . J agarnalh 
Jadu Nath Jjuildar v. Hup Lai I’&ddar 
• 

Jafar Khan Muhammad Kliau ‘ 


Mills Co., Ltd., . . • 

Jngadam Sahai v. Mfihabir Prasad . . • , 

Jagadhar Narain Prasnd v* A. II. Brown 

•Jagadis Chandra T)eo Dliabal v. Satrughan Dec 
Dhabal ... ... 

lagan Nath v. Bndhwa ... "... * 

— v. ChiPiupa 


7 v k loot; 50 p l u hjoo 


ISO P J. II 1000 102 P B 1000 • ... ! 

402, 408 

3 A L J (SOI A W N (1000) 302 

3 A n .1 40c A W N (1006) 487 . 

■123 

28 A 60S ... ! . 

808 

3 C U 373 

707 

33 C 450 

502 

33 C 381 

700 

ICLJ 323 

A W N (1005) ISO . a A L J 470 ' 

420, 457, - 

•is A 58 

320 , 

33 C 1175 

085 

37 P U 1000 105 P L B 1000 

803 

100 P B 1005 . 10 PL B 1000 

415 

a N LB 1*25 ...j 

50 

3 C L J ‘2 40 - 10 C W N 209 ...! 

033, 811 

3 LB R 131 

314 

:» L B R 100 

*08 • 

8 C L J 182 

• , 

010 

'.) 0 (J 95!) (B) 

804 

<)()(' ill ’ 

Vlffc 

il () C 271 (B) 

130 

4 (’ L J 409 

434, 853 

A W N (l'.KXi) 141 

501 

9 O C 948 (B) 

•210 

DCTjJCT 88 <’ 097 

A T, J 918 - A W N (1!)00) 89- . 98 

300 

* A 454 

AWN (1*105) -in 2 A I. J 77H - , 

7<fo 

9H A 117 

045 

10 (’ W N 1053 ...! 

301 

33 C 900 ... 

85 

OH 1* It 1900-- 123 I* I, U HKW. ...1 
It) t: W N 551 3 C 1, J 070 33 (\ 

307 

■ 013 

181,502. 

# 

007, 7«7 

ML P II 100(. IMS P L R 1000 ... 

33 

H;i P K IlKKi U8PLB190G ... 

048 m 

2 PL K 1900 

382 

3CLJ377 


; 10CWN085 

48 

.1 33 C 1002 

532 

A W N (1000), 105 --3AL J 743 ... 

| 701 

H Bom L K 000 ...i 

i 314 

10C W N284 - 88 C 378 ...j 

173 

A W N (1900), 104 

LO C W N 050 4 C L J 22- 33 C 

| 304 

007 • 

185 

.; *20 P L K loot; , 

385 

. 10 C \V N 755— 33 C 702 ... 

, A W N (1005) 100 - 2 -A L J 482 . 

34^879 

28 A 00 • 

M0 

I 10 0.W N 1010 4 C L J 121 33 C 

• 

! 1188 • ... 

•083 

.! 4 C Ti J 238-113 c 1005 

Hi 

167 P L K 1900 • 

j A W N (1000) 13 — 3 A L J 87-28, 

921 

| • A 307 • . .J 

482 


TABLE OF CASES 


&X1II 


Name o! Cape. 


Volume Mid Page. * 


Column of 
Digest. 


Jngannntli v. Chet Bam 

« 

v. Mityp Cliand 

Jnganath Prasad v. Tore 

Singh v. Lular Kunwar 

Jagutdhar Narayan Singh v* A. M. Brown 

Jagdam Sahai v. Mahaliir Prasad ... 

• • 
JagganTsbilh v. Seth Mi lap ('hand ... 

Jaggdhwar Dutt v. Bliuban Mohan Mitra 
Jaggi Lai v. (lopi Ntiruin 
Juliur Ali v. Sher Ali 

Jai Bhagwan v. Buali Baksh 

J)at v. Bam Budul 

Kishan Singh v. Moti Chand ... 

-Kumar v. Balm (iauri Nath 

Jai Kuumar v. (iauri Nath 
Jaimat Mai v. J\ hair Aftihammad ... 

Jai Narafn V. Mjihbub Baklish 

Jai ram Natlioo v. Natlioo Shamji ... 

Jagan Nath v. The Allahabad Bank Ltd., Luck 
now 

Jajneswar Dutt v. Bliuban Mohun Mitra 
Jala Sut ram Lakhkimimrayan v. Bomma 
Do vara Venkata Narasimba Naidu 
Jamini Nath Itov v. Debi Prasad Agarwala 
Jamiiii Nath Boy v. Dharma Das Sir 
Jamna Das v. Najm-ul-Nissa 

• - - - v. Najm-nnnissa Hi hi 

Jangi Singh v. Durga Singh 
Janki v. Mt. Jai Dai 
- v. Kara Partab Singh 

NathV Baja Bam Partab Singh 


3 AL J 318 -A W N (190G),*93- 
; 28 A 470 

3 A L J 504 ,-=A W N (1900), 213 
28 A 722 

8 A Ti J 010=-- A, W N (1900), 253 
' A W 5/(1900), 308 
, 4 C L J 321 10C W N 1010 


33 


Prasad ilauari Sahai 


A \V N (1905) 190 
3 A L J 504 


C 1133 • 

2 A L J 482- 
28 A 00 

A W N (1900), 213 
28 A 722 

33 C 425 - 3 C L J 205 
A W N (1900) 57 - 3 A L J 130 
A W N (1900) 5 - ^ A L J 20- 28 
A 283 

63 P B 1900 - 121 P 1, B 1900 
A W N (1905), 227- 28 A JOH « 

3 AbJ 027 A W N (1900), 258 
A W N (lJKKi), 212 >1 A f, J 500 
• 2M A 718 

Do Do 

120 P R 1900 

SAL J 203 - A W N (1900), 77 
28 A 428 
H Bom L U 632 

9 0 C 174 (B) 

SC L J 205 - 33 C 425 


Janokcy Nath Guha v. Brojo Lai Guha 

Boy v. Brojo 1 ^al ( J uha Ko\ . . . • 

Jatliavedan Nambudii v. Kunju Achan 
Jawad Ali v. Jananda Sundari Dull 
Jawaliir Singh v. Yuquh Shull 
Jecyangar v Jjikshmi Doss 
Albania v. Deobux 

Jhonju v. Bam Dial ... .... 

J i vail Sahai v. Kal van Mai 
Jiwal Xml v. Krtllu Mai ... 

Jiwan 1 a1 v. Kalin Mai 

Jogendra Chandnf Boy v* llama Nath Bliatta- 
oharva # ... 

Jogeshwar Narain Singh v. Bai Uadha lti^van, 

Saitna v. Dinaram Sarma • 

Jonah Sheikh v. Maharaja Surya Ka^it Acharyyai 
Surya Kofita Acharjya Chowdhry * 


To M Tt J 35 - 29 M 42 • 

33 0 857 - 4 0 Ji J 192 

Do Do 

3 A L J 228- A W N (1900), 88 
i >o I )o 

9 0 C 104 
90 0 147(B) 

28 A 280- 2 A I, J 833 A \V 2s’ 
(1900), 2 

2 A L J 83*f - A W N (1900) 2 
28 A 280 

A W N (1905), 183 - 2 A L J 709 
28 A 75 | 

*33 C 757 - 3 C I, J 450 - 10 C W N- 


§52 

242 

224 

705 

083 

750 

242 * • 
223.077,905, 
99 

J29 

266 

750 

157 

477 

477 

146 

38 
499 

39 

223,077, 905 

208 

307 

307 

04)8 

(418 

271 

019 

751,704 

751,704 

277 


00!) (F.B.) 

... 291 

Do Do 

.... 291 

10 M L J 433 

. . 268 

3 ( '. J j J 387 

... 799 

59 P L B PKXi 

... 394 

1 M Ji T 233 - 16 M L J 393 

... 447 * 

2 N L B 10 

... <896 

92 P L B 1900 

403 

A W N (1900), 220 

... 735 

A W N (1905) 235 -28 A 170 

... 40»H 

A W N (imi). 235- 28 A 17fi 

..., 408 

4 V L J 533 

... ! 909 

3 0 L J 105 

... 53, 785 

3 C L J 140 

... 850 

! 10C W N 1081 - 33 C 821 

33 C 821- 10C WN 1091 

...j 859 

... ! 859 

• * 



• i 

* In Col, 291, ibis is wrongly printed as 3.8 C, 756 

* cc 




XXl\\ 


THE CURRENT INDEX, 1900. 


Column of 



Joti Kuruvetappa y v Sri Dovendra Kirti Buttaru- 
kappatrachuriu 

Jotindra MBhan Tagore v. Durga Dabe 
Jowahir Singh v. Yaqub Shah 
Joy Gobind Saha v. Momnotha Nath Banerjeel 
Jugal Kishore v. Mul Chand ... 1 * . . . | 

Sahu v. Harbans Chaifdliri 

Juggomath Augurwalluh v. E. A. Smith 

Jugul Kishore v. Fakhr-ud-din ... € 

Jwalu Singh v. Snheb Din Singh ... 

Kaehayi Kuttiali Haji v. (Jdumpumthala Kunhi 
«• Putha ...j 

Kailanh Chandra Kundu v. Kunja Behuri Ga- 
ft wami 

Mandal v. Ram Narain Gin 

Kaji InuK Kaji $upu v. Kaji lnus Kajiba 
Kaka v. Labh Chand 
Kukarla Abbavvp v. Raja Venkata Pappayya Hao| 
'Xaleshar Kai V. Nabiban Bibi ... ...' 

Kalian Singh v. Thaknr Das 
Kali Charan v. Jewafc Dube 

Ash v. Parvathi Charan Ash. 

Bowmik v. Ilarendra lift] Rov 

Kali Das v. Brahman... 

— Loibliai v. Tribhu wandas Bhog wandas 

Kali Sundari Doboa Cliaudhurani v. Dharuni 
Kanta Laharu Chaudhuri 
Kalka prasad v. Bankey Dali... 

Kallain Klian v. Mardan Khan 
Kallar Hoy v. Ganga Per sliud Singh t 
Kalu v. Khair Din 
v. Mona Mai 

Kameswuramma v. Sitaramanuja Charlu 
Kanakku c YeJuyudan Padmanabhan v. Mathe-i 

van Kali ...I 

Kandiyil Chirva Chandu v. The Zamorin ofj 
1 Calicut ..J 

Kandregula Suryanarayana Row v. Somavva 
Kanhaiva Lai v. Bnldeo Prasad 
KanhiyurManakkal Murthi Kandliun Nambudi-j 
rippad v. Thirunilai Gramam Anantharamai 

Patter 

Kaniiam Nambivar v. Aimntam Nambivar 
Kanshi Ram v. Badda ... 

v. Tota Ram 

Kanuku Aunda Perumal Pillai Aiyan Perumal 
Pillai v. Kanuku Blioothalingomm Pillai 
Kanuku Human Aiynppan v. Kanuku Sankaran! 

. Kaswarnn 

Kanwar Singh v. Sampuran Sinfh . . 

Karam Shah v, Tara Shah 
Karim v. Privo Lai Bose 


Baksh v. Jehandad Khan . . • 

Karm Dad v. Nutlnf ... 

Karsondas Dharainsey v. Bai Gungabai 

v. Gungabai 

Kartar Singh v. Faqir Singh 
"Kasakuri and Vaka-Nura Reddy v. Pooloorij 

Sreergmulu 


16MLJ854 ...! 

10 CtW N 438 ...I 

5 P R 1900 .J 

88 C 580 ...j 

8 A L J 802- A W N (1906), 314 ... 
AWN (1900), 208 A L J 791 ... 

88 0 547 . .! 

8 A L J (>80- A W N (1906), 280 !!’. 

9 & C 109 ...f 

29M58-1GML J 14 ..J 

I 

4CLJ8G ...I 

4CLJ211 ...i 

8 Bom LB 570 .J 

100 P R 1006- 102 P L R 1900 ... 
29 M 24 — 10 ML J 8 ..J 

A W N (1906), 164 = 3 A L J 426*j 
= 28 A G42 ...i 

3 A L .7 084 -A W N (1906), 87 ..J 

A W N (1905), 180 — 28 A 51 ...j 

4CLJ5G4 • •...! 

4 C L J 553 ...! 

1 P R 1905 (Rev) -58 PLR1900...! 
8 Bom L R 809 


270 
97 - 
383 

82, 278 
127, 347 
716 
355 
593 

562. r 
282 , 
308 

440,818 

920 

404;623 
809 • 

• 

754 

246 

240 

*• 

148 

806 


10 C W N 272 
0 O C 150 

AWN (1905) 225 - 28 A 155 
83 C! 998 
18 P R 1900 
04 P U 1900 
29 M 177 

21 T L R 2.50 

29 M 515 
16 M L J 557 

A W N (1905), 265- 28 A 240 


! 


81 

57 

898 

Ofi 

280 

151,093 
883 ■ 

196,199 

822 

500 

317 


10 MLJ 462 = 1 M L T 426 
15 M L J 491 =29 M 124 ...i 

23PLR 1900 ...I 

40PR190G ...! 

21 T L R 179 ...! 

21 T L R 24 ..j 

75 PR 1900 ...! 

87 P R 190§ = 48 P L R 1906 ...' 

AWN (1905), 217^2 A L J 619 rr 
28 A 127 

74 P R 1900=137 P L R 1900 ... 

SOP LR 1906 • * 

7 Bom. L R 965 = 30 B 326 
. Do Do 

85 P L R c 1906 

1MLT loi * 


37 * 

549 

678 

783 

668 

665,667 

398 

75 

648 

700 

614 

589 

589 

866 

0 « 


" In CoE 7 &, this is wrongly printed as 8 A L J 246 






ItabLe of cases. 


Name of Cane. 


Volume pnd Page., 


Column of 
Digest. 


Kashi Bai v. Ram Kishan Shastari . . . ...AWN (1900), 223 ...! 

"Kashim Sheikh v. Prosuimo Kumar Mukerjoc...: 10 C W N 598 = 33 C 590 ’• ...j 

Kashinath Chimiyijc v. Chimnnaje Sadasbiv H Bom. L R 208 = 30 B 477 ...» 

— — Shamji v. Chimnaji Sadashiv .. . ■ 8 Bom. L It 208 -- 80 B 477 ... ! 

Kashi Ram v. Harder Singh ... ... A W N (1905), 226=28 A 157 

Kasim v. Hasham ... ... ..., 39 BR 1906=*J8 P L R 1900 

Kauka v. Labh Chand ... • ... ...: 100 P R 1900=162 P L R J900 ... 

Kaulesra v. Jorai Kosaundan ... ...AWN (ltf05) 205 = 2 AL J 063-= 

28 A 233 

Katmsilla Kunwar v. Gopal Prasad... • ... AWN (1900), 73 = 3 A L J 191 = 

• • '28 A 424 * ... 

Kazi Aminullali v. Hajira ... ...i A W N (1900) 222 = 3 A L J 707 ...j 

KazlmUddi Patari v. Fauzdar Khan 10 0 W N 830 = 4 C L J 311 ...j 

Kesaram Narasimhuhi v. Vuddanda Rao Nura-I < 

simhulu ... 1ML T 102 = 16 M L J 333 . . . i 

v. Vuddanda Row Narasimhulu • 

Patnaidu ... 1M1T 381 (F.B.)^16 M LJ *514 | 

Kevavaloo'Naidu v. Murugappa Mndali ...i 10 M L J 587 ...j 

Kcsavan ffovindan v. Renga Aiyan Venkata- i * i 

dhalain Aiyan ... ... ...! 21 T Tj R 200 • 

Kesavar AppuRamakrishna Rcddi v. Katta Kota« 1 M L T 311 (F.B)~16 M L J! 


. . » 496 
490 
.. 094 
.. 392 
.. 404,023 


28 A 233 ...j 13 

AWN (1900), 73 = 3 A L J 191 = ! 
oh a iOi 1 non 

A W N (1906) 222 =3 A li J 767 129, 

10 C W N 830— 4 C L J 311 ...] 209 

i 

1 M LT 102-16 M L J 333 ...1118 

1 M Ij T 381 (F.B.) — 16 M LJ *514 j 117 
10 M L J 537 ... ! Ill 


21 T D R 200 


Roddi 

Keshvaram Duihvranfv. Rarichhod Fakira ... ‘ 7 Bom. li It 811 = 30 B 150 

Kesha^fer&o Bhagwant v. Rai Pundu ... I 8 Bom L R 287 

Kowal v. Tirkha ... ... ...AWN (1900), 27 - 3 A L J 8=1 

! M Ij T 59 

Lodlii v. Brij Nath ... ...I 2 N L R 81 

Khair-ul-Nisa v. Bahadur Ali ... ...! 27 P R 1906 - 1 1 P L R 1900 

Khaja Kutbuddin v. KhajaFaizuddin ... 2 N L R 72 

Khan Bahadur Ahmad Shah v. Walidad Khan: 88 P Ij R 1906 -98 P R 1900 

Singh v. Hakim Singh ..?! 15 PJL, R 1900 - 97 P R 1905 

, Hulk v. Pir Baksli ... 152 Phil 1900 

Kharsetji Jiwanji v. Minalal Shadirum ... 8 Bom L It 290 - 30 B 395 

Khasay v. Jugla ... ... .... AWN (190(5), 79-28 A 432 

Khazan Singh v. ltolu ... ..J 35 P It 1900 

Khiali Ram v. Raghunath Prasad ... ...‘ 3 A L J 021 .- A W N (1900), 214 ... 

Khirodamoyi Barmani v. Bagala Sundari 1 

Barmani .. ' 4CLJ 492 • ... ; 

Khctra Pal Singh Roy v. Kritartha Moyi Dasi...; 10 C W N 547 (F.B.) - 3 C Ij J 470= : 


Lodlii v. Brij Nath 

Khair-ul-Nisa v. Bahadur Ali 
Khaja Kutbuddin v. KhajaFaizuddin 
Khan Bahadur Ahmad Sliah v. Walk 


370 

221, 713 
430 

028 

280 

782,787 

9 


> XV J. X* J W *• l/| X X« X l/VV Ml XIJJ. 

152 PLll 1906 ... 161 

8 Bom h K 290 - 30 B 895 .... 814 

AWN (1906), 79 — 28 A 432 131 

35 1’ It 1906 ... 893 

3 A L J 621 .. A W N (1906), 214 ... *881 


Khuda Yar v. Fetteh ... 

Khifddo v. Durga Prasad 
Khurnhiud Ali V. Rashid Husain ... 

Khuahal Singh v. Khawani T*1 

Kikkara Appadu v. Datte Kamayya 

Kirpa Ram v. Bara Mai 

Kisahwar Nath SahaiDcvv. Kali Sankar Sahai, 

Kiaan Kunbi v. Raghunath Kalar ... 

Kiahan Kunwar v. Fateh Chand ... 

Klahan BAI v. Iahri 

Kishori Raman Kapuria v. Ananta Ram Laha... 
Kiasen Gopal Sadaney v. Rally l’rcwonno Rett... 
Kodufaakhahv. Biahnu ... 

Kota Venkatanarayana v. Vuppali Ratnam ... 
KomalProead v. Savitri Bibi 


' 4 C I, J 492 ....<211 

10C WN547(F.B.)-3CEJ470=: 

33 C 506 ... 89 

8 P It 1906 66 l'LK 1906 .... 384 

, 8ALJ 729 = A W N (1906), 299 ... 13 
i 9 O C 831 ...! 767 

: 3 A L J 605 tr A W N (1906), 282 ...| 851 
' 16 M 1, J 474 ...1293 

! A WN (liKXi) 95 — 8 AL J 826 ...i 866 
i 10 C W N 343 ... 155 

I2NLR101 ...|874 

! A W N (1906) 307 ... 564 

: A W N (1905) 260=28 A 287 ... 750 

10C WN 270 ... 82 

■ 88 C 683 868 

2NLR27 '... 873 

29 M 531 • ... 895 

AWN ,(1905) 181 --2 A L J 579 = | 

410 A KA * > OA2 


Kooni Mphantadan Meera Sahib Tharagan v. Mi 

Mamadu Meera Sahib Tharagan * 10MLT 471^1 M*L T 423 
Korafh 'Acftnan Kutti v. Perungattil Appu 

Nambiar ... 20 M 822 ... 059 

Kouiishilla Kuar v. Gopal Prasad*... ... AWN (1906) 78*3 A L J 191=28 

A* 424 A ... 600 


Koyyana Chittemma v. Doosy Gavaounma ... ■ 16 M L J 180 * 29 M 225 
Knpamoyee Daasi v. Mobim Chandra Dutfc „.j 10 C W N 282 


...I 255 

...: si 


THTC OIRRfeNT 1NLNX, 100(1. 


Na^io of Case. 


lvripa Natli Chiikrabutfcy v. Slioikh Anu 
ChaPfavarti v. Seikh Atm 

— Kuutv. Onlah Din # ... 

Krishna Ayvangar v. Ycnkatarnma Ay> angst r... 
Ayvar v. Muthukumarasawmiya Pillai. 

— Bai v. Hnry Govind KuVkarni (u 

Jannrdan v. Manoliar ^undarrao ... 

— - — v. Baum Bala 

Jauardau Xundur Thakur \. 

Manohnr Simdarrao 

j-r- - Murtatid v. Shripati Pundit 

— — Chandra J)utta Chowdhury v. 

Khiran Bajania 

Chundra Dutfc Chowdhuri v. Mi ran 

Bajania ... ' 

Chandra Pal v. Protah Chandra Pal ... 

Krishnai from Martand v. Shripati bin Panda ... 
^Krishna ji Bapphji v. Kashibai 
Krishna Kissore Chakra varti v. Sukha Sindlm 
1 Sam al . «. 

Krishnamacharlu v. Kangacliariar ... 

— v. Thirumala Kumara I 

Kangacliariar ... ... 

K ribhan ( ’liaudra v. Saidan Bi hi ... 

Krishmui v. Venkatapatlii ChcLti ... 

— Aivappan v. Piidmanahan Raman 

Kmbrawlri v. Marakkar 

Krisliuanv. Aivappan Kochu Kan in ... 

— . Nainburi v. The l>i wan of Tr.ivancore..!' 

Ramcn v. Ramon Aivappan 

Kribhnaswami Avycngar v. Sivaswami Cdnsai 

. -,N v. Sivaswami I'dayaC 

Krishmcr v. Arappuli Tver 
Kristnani Soorava v. Pathma Boe ... 

Kriti Chundor (jliattorjee v. J J Atkinson 
Kuldip Singh v. Chatur Singh Hoy... 

Kulsom Biboc, v. Crolam Ho.ssein Cassini AsilT ... 
Kumuratta Servaigarau alias Chinnasaini i. P 
D. S. A. K. Saluipathy Chuttiar ... 

Kumar Chandra Kishoro Kov v. Prosanna 

Kumar bass ...j 

Saradindu Hoy v. Bhagabathi Dcbya| 

. Chowdhurani 

Knndan v. Bidhi Clnin cl. . . 

Kunhammad v. Amad ... 

Kunhi Kuttiali Haji v. Kimhi Patlia 

Kunj Behari v. Baldoo Rai 

Kutija Bohari Ohose v. Durgamoni Dassi ... ; 

Mai v. Gauri Shankar 

t 

Kuiijiiu Narayanan v. KuiijiiJi Volayudhiin 
Kura Mai v. Ram Nath... f .. 

Kuria v. Nannk c ... ' t ..j 

Kurri Vecrareddi v. Kurri Bapiroddi ...' 

Labh Sing v. Narain Singh * ... ...! 

• Lachman Dab v. Chatur bhuj Das ... ...j 

Kashi Ram ■!.. 

*_ • Natfaiu Das 

Laehhmi Narain v..Narotam Das ... 


Volume and Page. 

■ • 

o 

_ ■*£ 
|.| 

10CIWN 044 4CLJ332 .... 

98 

4 <1 1, J 332- 10C W N 944 

98 

7 P j. It 1006 . ... 

884 

20 Ml 15 

511 

29 M 217 

908 

8 llom 1, 11 813 l M L T 370 


(F. B.) • 

‘270 

fi Bom L R 071 -30 B 593 

279 

8 Bom L R 764 ...: 

080 

HO H508- 8 Bom L It 671 ..J 

m 9 

H Bom 1, R 12 = 30 B 383 

508 * 

10C WN 409 3 C 1 j J 222 

74 

SC LJ 222 = 10 C WN 409 

74 

3CLJ276 

204 

8 Bom L R 12 -30 B 333 ...; 

•508 , 

7 Bom L R 667 -30 B 115 

• 208 

100 WN 1000 ...! 

440,508 

10 M L J 489-1 ML T 331 

J10 

t < 


1 M L T 381 16 M L J 489 ...1 

116 

2 A L J 821 -28 A 256 A W N| 


(1905) 271 ...i 

IfiO 

29 M 318 ...i 

248 

21 TLR 239 

005 

111 1, T 432 ...i 

812 

21 TLR 191 ...! 

322 

21 TLR 211 ...1 

8x8,875,858 

21 TLR 52 ...: 

202 

29 M 166 = 15 M 1. J 410 ...| 

18 

15 M I j J 410 - 20 M 166 

18 

16 M L J 28 

710 

20 M 151 ...] 

258 

10C WN 040 

353 

8 C r, J 285 ...; 

83 

10C WN 140 ...i 

051 


10MLJ545 ...! 

i 

10 C \V N 804 = 4 c L 3 528 ...! 

10C WN 885 

8 A L .1 070 -A W N (1000), 283 ... 
10 ML JOT 

20 M 58=16 ML J 14 

3 A I, J 581 - AWN (1000). 246 ... 
3CI.J100 ...I 

A W N (1005), 274 -1 MLT 52-8 
A L J 80 

21 TLR ttl8 

AWN (1006), 67=3 AL J 218 = 
28 A 414 

"PR 1005 (Rev) =68 l’ L R 1006... 
1MIT 153 (F.B.)-29 M 336=16 
MLJ895 

142 PLU 1006 ... .i.i 

AWN (1006), 16= 3 A L J 40=28 
A 252 « 

140 P R 1006 

AWN (1006), 269= 3 A‘L J 815 ... 
3 A L J 62!} = A W N (1906), 251 ... 


54 

635,665 



I'ABL.K 0E* CASElS. 


Name of Case. 


VolvAie uyd Page. 


i Column of 
!• Digest. 


Lachmi Dai Muhatwani v. Kissen Lai Pahiiri .... 
Dnchimi Narain v. Narotam Das ... 

v. Vgnion ... «... 

Lachu v. Kishen Lai 

Lahori v. Rudlio ... .. . 

Lakhraj Bliurathi v. An rush Tiwari 
Lakshman Sadush i v v . GopaP A ppaji 

Shetllcdiz v. Gopal Annuji Kargupikar... 1 

Lakshin i Naehiar v. llamachandrn l)orai 
Lakskmiuarayana v. Zemindar of Yallur a. 1 
LalishuiTii ,‘Vmmal v. Sccraiigatluiiininil 
Lala Bhugwant Sahay v. Uai T’ashnpatki Bose, 
Nath Lai bhai Mulchand v. Man sukli Raich and.... 
Lalit Mohan Mandal v. Satisli Chandra Das ...j 
Lallu Sail v. Gaya Pershad ... ...i 

Lalman v. Mohur Singh 
Lai Singh v. Pulandar Singh 

Lainf Acquisition Act, in re 

- - -,in the matter of T of 1891, The. 

Laugtu Pamlc v. Baijnath Sarau P.mdu 

Lateliman Rao v. •Gan aflat Rao 

Lehua Sifigh v. Hi ra Singh ... ...» 

Liakab Husain v. Rashid-ud-Din ... 

TiOkenath Misra v. Dasarathi Tewari 

Lokiiaili v. Amir Singh ... 

TiU Ruin v. Po Scin 
Macdonald, C It. v. Babb Lai Purlii 
Maclcod, N C v. II B M*s Consul General' 
Zauzchar ... 

Mad. in Lai v. Mohomed Aliuasir Khan 

• 

v. Saivid Muhammad Ali Nasir ...! 

--Mohan Das v. Nobin Kesliorc Deb ... ! 

Lai v . A k baryar 1\ ha u 

Mflndal v. Bikanta Natli Mondal...! 

Madar Mandal v. Mali i 111 a Chandra Mazumdai; 
Madasflmi Asari v. Peclti Asari atawPeehi Mu-. 

thu Asrt*i ... ... ...; 

Madathil Raman v. Krishuan Nair 
Madhavji Bhanji v. Ramanath Dadoba 
Madho Ram Singh v. Surjan Kunwar 

Singh v. Surjan Kunwar 

Mafuzzul Hosain v. Basid Sheikh ... 

^lagania \\ Prom Singh... ... ...' 

Ma Gyi v. The Secretary of State for, India in- 
Council ... ... m ... ... 

Mahabir Singh v. Rana Shcoraj Singh ...; 

Maliadaji v. Pairia ... ... ...i 

Mahadeo Singh v.*M ussammat Deo Koer ...' 

Mahamad Pulavar v. l^irameswara Patter 

Ravuthar v. The British India Sfc^am! 

Navigation^ Tjompany Limited ... • ...j 

Maliamahopadyaya Runga Cliariar v. The; 

Municipal Council of Kumbakonum 


MahantHar Charan Das v. Thakur Prithirajl 

Singh ... ...• ... 0 O C 63 A (Bj 


. 4 C L J 537 — 1 1 C WN147 
• 3 A L J 088 — A W N (1900), 27$ ... 

‘ 187 P R 1906 . 

14 P R 1900 
! 72 P R 1906 

i \ W N fl90G), 8?)- *28 A 484 . J 

1 8 Bom L R 807 - 80 B 500 ...i 

i 80 B 500 - 8 tfom I i It 807 
10MLJ5 

I 10 A1 J i!l 85 - 29 M 42 
29 M 810 

, 10 C \V N 501 -3 CLJ 257 
, 8 Born L It 482 ...i 

4 CLJ 284 83 C 1103 ...' 

! 9 0 G 90 (B.) 

3 A L J 84.8 • r . 

2 A L J 047 A W N (1905). 248- 
i 28 A 182 

7 P.om L R 097 30 It 275 ?..• 

.7 Bom L R 881-30 I3 341« 

A* W N (1900), 54 3 A U ID . 
' 28 A 387 

2 N Lit 49 

, 134 P R 1900 

3 A L J 794 . A W N (1900), 313 .... 

2 0 L ,1 590 - 32 C 1072 10 C \V. 

N 505 

. A W N (1905), 197 - 2 A L J 002- 
28 A 81 

3 L B R 203 (F.B.) 

JPC L J 519 

r 

8 Bom L R 725 

3 A L J 470- A W N (190G) 182 = 
28 A 090 

Do Do 

! 8 C L J 291 

A \V N (1905), 270 — 2 A L J 813 * 
28 A 241 
! 10 0 W N 839 

; 3 C L »I 843 - 33 C 531 .... 

1MLT100 

10 M L J 48 * *29 M 153 (F.B.) 

8 Bom L It 354 =30 B 457 
A W N •( J 905) 282 3 A L J 10-=' 
28 A 281 

A \VN (1905) 282-3 A LJ 10-=' 

Oft A iJUl 

4CLJ 485- 11 CW N 71 i!! 1 

'8 Bom Lit 850 * 

j 3 L B It 117 ../ 

! 9 O C 873 ■ ...; 

! 2 N L R G% ...I 

1 9 O C 58 % ...j 

M L J 418 ...i 

j 10 M L J 573 = 1 M L T 387 

I I M L T 333 -*16 MLJ 582 = 29 M 
J 539 • 


155 

128 

585 

250 

397 

748 

248 

248 

420,715 

208 


.. . A . 





flit CUftltfciNl? INDEX, 1906. 


Ntune of Ct^se. f 

Maharaj Singh Bill want Singh ... 

J v. Baja Balwant Singh 

Maharaja of HenaroB v. Har Narain Sihgh 


,Thc v. Patarj Kunwar 

Mahamni of Dumtaon v. Buddha Kumyari 


Mahomed Ahson 


. Tulece Ram 


Ali Khan v. 
Khan 


-AltafrHussain v. Mir 


Mahomedbhai Ncnsey v. Fatmalmi . . 

Sharcef v. Chaittu 

Taki Boza v. W A Thomas.. 

Maina v. Bochchi *’ 

Makhan Singh v. Dula ... 

Makhan Singh v. Ishar Singh 
Makhdum Baksh v. Ali Husain Khan 

Khan v. Musammat Jadi 

Makhi Keyi v. Keloth Mammod ... 

Makrand v. Bam Chaian 
Malik Nur v. Keshan ... 

v. Mussammat Aislian ... 

Mali Muhammad v. Mariam Bi 
Malji Kashi v. Ambi Chirna ... < 

Malladi Venkatappayya v. Jonnalugadda Vei 
katasubbayya 

Malubhai Ludhabhai v.Sursangji Jalamsangji 
Maman y . Kartar Bakhsh 
Mamidi Subbayya v. Mamidi Koudayva 
Mammikkutti v. Puzhakkal Edom ... 

Mamon v. Ghaunsa 
Mancherj v. Thakordas ... 

Mandnkini Pebi v. Arunbala Debi*... 

Manckji, Cawasjee in re... 

Mangat Bam v. Devi Chand 
Manian Pattar v. Madras Bail way Compuny 
Maniokam Pillai v. Bamalinga Pillai 
Manikka Vasaka Dasiknr v. Balagopalakrishnal 

Chetty ...! 

-alias Guana Sambandai 
v. Balagopalakrishna 1 

Do Do 

.j 32 C 1104 = 10*0 VV N 193=8 CL J 
i 27 

.1 4 G L J 357-11 OWN 12=33 C| 
i 1806 

29 M 113 
. I 8 Bom L B 988 
. ! A WN<1905), 170 = 26 A 38 
46 P B 1906= 94 P L B 1906 
. 4 0 L J 384 ..... 

. 10 C W*N 934=4 C L J 149= 83 ■£, 
1101 t 
. 1MLT 347 
. 8 Bom L B 832 
. 8 C LJ 93 
k 9 0 C 350 


Volume apd Page. 

Column o 
r Digest. 

28 A 508 *A WN (1906) 117^=8 A 


, L J 274 

G15 

3ALJ274=AW N(1906) 117- 


28 A 508 

487, 476, 


615. 676, 

AWN (1905) 167 --2 A L J 585 = 28! 

A 25 

746 

AWN (1905) 2T7=2fl A 262 

445 

AWN (1905) 218—2 A L 3 661=28 


■ < A 181 

1SU • 

.AWN (1906) 179 

668 

.'.AWN (1906) 178 
|| 

698, 

J8 A LJ387-A WN (1906) 146= 


! 28 A 688 

653 

A W N (1906) 179 

563 

. 8 Bom LE 615 

942 

.I2NLR42 

356 • 

.! 4 C L 3 817 

903 

.<28 A 665= 8 A L J 551= AWN 

I (1906) 165 

882 

. 4 P R 1906=55 P L R 3906 , 

381 

186 P R 1906 

732 

.! 8 A L J 307 = A W N (1906) 149 ... 

752 

.!«OC 91(B) 

919 

.16 M L J 275 

659 

. 9 O C 281 

449, 633, 

105 P R 1906= 86 PL R 1906 ... 

403 

Do Do 

403 

J 52 T R 1906= 102 P LR 1906 ... 

,,727 

) 8 Bom L R 584 ^ 

227 

' 16MLJ 352 

493 

7 Bom LR 821=30 B 220 

379, 806 

i 128 P L R 1906 

407 

! 16 M L J 185 

671 

29 M 853 

614 

; 99 P R 1906=180 P L R 1906 

401 

: 8 Bom L R 963 

106 

' 3 C L 3 515 

521 

18 Bom L R 85=1 M LT 50 

5314 

' 20P R 1006=69 P L R 1906 

482 

..,16 ML J 87 = 29 M 118 

*339 

..! 29 M 120 

Ulj 

881 

16 M L 3 415 = 29 M 553 

808 


Panda ra Sannadhi 
Chetty 

Manik Lai Seal v. B&fimali Mukerjee 

ManikyomW Bose v. Narnia Kumar Bose 

Maniappfl Koi v. Krishnayya 4 ... 
Maniappa v. Venkatesh ... .=> 

ftfankamna Kunwar v. Bulk khan Das 
Manna Lai v. Samandu... 

Manoji Singh v. 8a rat Iail Muhto ... 
Mariamnesaa Bibee v. Joy nab Bibee 


Mariyumma v. Rev. Roshard 

Martand Trimbak v. Vinayak Kashinath 
Matangini Debyjf v. Prasonnamoyee Debva 
Mata Parshad v. Narendra Bahadur Singh 


XL 

253 

20,472 

883 

tiw 

881 

372 


818 

671 

448 

798 

615 



TABLE OF CASES, 


XXIX 


Name of Cano. 


Volume and Page. 


Column of 
• Digest. 


Matara Gupta v. IJma Churan Sen... ...{ 

Mathevan Kauli v. Sankaran Kunohiyuu 
Mathewson v. Shyam Sundar Sinhu 
Mathooni Thommen v. Raman Narayanan ...j 
$kfathura Das v. Judubir Thapa ... * 

Damodardas or. Vandr&wandasi 

Soonderji 

Mathura Mandal v. Ganga Charan Gopc 

v -Parshad v. Kalka Prashad . 

Mathur Mundal v. Ganga Charan Gope Ghosej 
Maula v. Khushia ... ... ...j 

*— Bakshv. Muhammad Baksk ...j 

Maung Bwa v. Ma Thi ... ... ...; 

Gyi v, Lu Pe... ...! 

Meik v. K A Meyappa Chotti ...j 

Maya Das v. Jowala Sahai ... ...j 

May Myit v. Shwe Tha ... ... . . . ! 

Mazhar Husain v. Bihari Singh ... ...j 

• I 

Mazharuddin Khan v. Serajuddin Khan 
Meera Sahib v. Meera Sahib ... ...j 

Megraj Mar war i v.tNarsxng Mohan Thakur ... 
Mehari Bifciw. Yakub Ali ... ...J 

Mchar Singh v. Gurbachana ... ...' 

Mehi Lai v. Chet Ham 

Mehr Singh v. Chola Ham ... .. .[ 

Mehta Chandras v. Malik Itbar Khan ...| 

Meyappa Chetty v. Periannan Cbotty .. ' 

Miajan Patari v. Abdul Jubbar 
Mian Fero»ud-din v. Sheikh Ghulam Rasul ...j 
Mi Kin Kin v. Nga La ... 

— E. Mya v. No Pe ...| 

— Kin Lat v. Nga Ba So 

• i 

— Ma Gyi v. Nga Shwe Zin ...I 

—Min Din v. Mi Hie ... ...; 

Mi Min Dwe vrMa Ma Kin Kiniyin Mibaya ... 

Minakdhinath Pillai Sankarapandia Pillai 
jr.Kuncha Ummal Kathija Ummal... 
Minalal Shadiram v. Kharsetji Jiwanji 
Mirbaz v. Makhana 
Mir Mansab Ali v. Muhammad Akbar 
Muhammad Jan v. Sadunand Pande ... 

Sarwarjan v. Fakharnddin Mahomed 

Chowdhury 

• Ihtisham Haider v. Mir Bagar All 

Mir za Mohamed Abbas Ali Khan Bahadur v. A. 

Quieros ... 

Mina U v. Nga Pyan ... * 

Mfori LaHv. Banarsi Dae 

v. Benawi Lai , 

Misri Lai v. Mithu Lai ... 

Mit Sing v. Muhammad... 

Mohabbat Bahadur Lai v, Uda Kiinwaifc * ... 
Mohammad Ashan v. Umardarai ... 


I 3 C L J 5*2 618 

21TLR 1-27 •... 8*28 

88 C 786 ... 8M 

; 21 T L R 1 * ... 3611 

A WN (1906) 4 = 3 A LJ 138=28 
A 277 • • ... 786 

8 Bom LR 328 ... 591 

88 C 1219 - lu C W N 1033 ... 664 

9 O C ‘299 ... 484 

10 C VV N 10 83 = 33 C 1219 ... 664 

166 P L R 1906 ... 849 

54 P R 1906 ... 391 

MLB R 192 ... 81 

ML B R 120 ... 638 

MLBR 191 • ... 218 

9 P R 1900 (Rev) - 66 F L R 1906.T. 148 

3LB111G4 ... 21C 

3 A L J 567 -A W N (1906) 234* 

28 A 760 . ..., 740 

4 CL J 116 .... 14 

16 M L J 471 = 1 M L T 423 ...| 205 

33 C 846 ... 536 

II C W N 156 ... 625 

146 P L It 1906 ... 829 

3 A LJ 479 ... 756 

127 P R 1906 ... 349 

154 P L R 190G ... 769 

16 M L J 39 = 29 M 50 ... 218 

10 OWN 1020 .. 354 

7ftPLR190G ... 166 

U B R (1905) Evidence 7* ... 440 

U B R (1905) Civil Procedure 40... 293 

U B R (1905) Buddhist Law- Di- 
vorce 8 ... 188 

UBK (1905) Land and Revenue • 

Regulation 1 ... 571 

V B R (1905) Buddhist Law. 

IntoritniU'C, 11. ... 189 

U B R (1906) Land and Revenue 
Regulation 1 ... 930 

21 T L R 228 ~ ... 641 

8 Bom L R 296 - 30 B 395 ... 814 

163 P L R 1906 ... VI 

26PL R 1906 ... 420 

AWN (1906) 30 - 8 A L J 48 = 28 

A 394 ... 120 

4 C L J 481 ~ 11 C W N 34 = 1 iii 

L T 8G0 ... 340 

9 0 C 235 . ... 212 


an v. Umardarai 


— — Hasan .v. TheDeputy Commissioner, 

Baraioh ^ 

Mohan Lai v. Lachman Dam Kunj Behari Lai 


9 O C 86 (B.) 

UBK (1905) .Evidence 3 
8 A L J 288--. A W N (1906), 111. 

# Do * Do % 

AWN (1906) 168 = 28 A 28 
36 P L R 1906 

AWN (1906) 97 A L J 324 . 

3 A L J 387 = A W N (1906) 146= 
28 A 638 


9 0 C 862 
f O C 221 


THE CURRENT INDEX, 1000. 




Nikino of Cu$e. 


Mohan Lul v. Nand Kish ore 


Volume ugd Fago. 


.! A W N (tOOft), 230 — 2 A liJ 
■ (F.B.) 2H A 270 


Mohanfc Oobind Hamanuja Posh v. T^ikhun, 

Panda ... 11 C W N 112 

Mohomed Akbar Khan v. H. B. Kasturclmnd 
Daga “ .... 

Moment v. The Secretary of SLate for Tndia in 
Council 

Monmotha Nath Das v. ITarisli Chandra. Das ... 

Moosa Haji Joonus v. Haji Abdul Rahim 

Noorani v. Haji Abdul Rahim 

c » Haji llained ...' 

Moran v. Bhagbat Lai Saha 
Morshia Barayal v. Klalii Bux Khan 
Motan Mai v. Kripa Mai 

Mothair Mira Taragan v. Ahmufai Ahmed Pillai 
Motital Pertabcliand v. (iovindram Jaichandi 

v. Sumjmal Joliarmal ...! 30 B 107 

Vircliand fr. The Collector of Ahniedabad... 8 lJom L It 1101 (F. B.) 

Moti 1 hi in v. East In.liun Railway Company ... ioh P It 1900 (F. B.) 

Mritunjoy Itoy (.Tiowdliry v. KcnatliuJla Nar\.i ll C NV N 40 

Mt. Ketki v. Kanial Laciian Pujari ... 2 N L it 128 

Muhammad Buhhnt v. Azniau Ite/a ... 10 C W N 500 

Muhammad Abdul llai, Pleader, in the matter of 3 A L J 811 - A W N (1000) 208 ... 

— : Humid v Jairaj Mai ... A NV N (1900) 207 = 3 A L J 708 ... 

Akbar Husain Khan v. l/./.at-un-nissa A NY N (1900) 20 = 8 A L J 113-28 

! A 333 

-v. Izat-mi-nissa ... 


Column of 
•Digest. 


373 

71, 314 


iNLlt 17!) 

• 

...j 722 

3 L B it ia r . 

...j 039 

10 0 W N HOT •=■ 83 C 905 

...i 219 

7 ‘Bom 1. it 447 - 30 B 107 


I)o Do 

.... 511 

33 C 133 

...I 637 

3 C L J 381 

...' 25G 

70 T> K 1900 

... 598 

20 M 282 

... 905 

7 Bom 1. H 385-- 30 B 83 

... 348 


-Ali v, llukum Kill i war 
-v. Than Singh 


Do Do 

2 A L .) 788 = A NV N (1905) 201- 
28 A 210 

Do Do 

90 P L It 1900 
24 P R 1900 90 P Ti R 1900 

3 P It 1900-109 P L It 1900 

Khan v.Maizh-ar-ul-Jlasan . . . 3 A L J 474 A \V N (1900) 199 ... 
Jan v. Sadanand Pande... A W N (1900) 30 - 3 A L J 43 = 28 

A 394 ...i 

Khan v. Mussammat Sis Bano ... 95 PI, R 1900 -41 P R 1900 
v.Sis Bano ... ...j l)o Do 


-Chiragh v. Mussammat Jawai 
-1 >in v. Fateh Muh un nn ad 
-Fa rough v. Ookal ('hand 
-Jufar 


-Qiiniar-ud-diu 


Khan V. 
Nath 


Luchin i| 

. 95 P it 1900 

... AWN (1900) 02 
... 94 I* It 1900 
... 100 P 111900 

... 3 A L J 055 = A W N (F.HX>) 277 ... 
... 3 A L J 055 A NV N (1900) 277... 
...}2NLR52 

... 8 Bom Ti R 578^30 B 575 

OPR 1905 ( Rev) - 03 P L R 1900. 


Valiya v. Lafta Dei 

Yarv. llahi Bukhsh 

Mukh Ham v. Not Ram. . . 

Mukta Prasad 

-v. Kamta Singh 

Mukund Ram Sukal v. Ram Itatan 
Mulchand Dagdu v. Qovind Copal Jvulkarni 
v. Mulchand . . 

Narotam v. Maneckehand HarjivauJ 8 Bom L Jl 8 

Mulai Singh v. Rajwant Si igh ... ... A NV N (1900) 08--- 3 A L J 842 

Mulidhar v. Sher Singh... ... ... 3 A L J 238= A NV N (1900) 112 


Mulk Raj r. ficorge Knight 
Mumtaz-uii-iiissa v. Tufail Alimad'... ... ! 

* Mundan Raman v. llamambba AiyaiiiKulatliooi , 
c Ai}au 

Municipal Council of Cuddulorc, the v. S', 
Suhrah man i y® A iy ar 
Munisami Reddi v. Bothili Vunkiah 
t Munna Khan t. Clieda Singh ... ...j 


10 P It iooo 
\ NV N (1905) 209 

21 TLR41 


23 A 204 


575 
103 
002 
847 
522 
05,4 
'30, t 
711 

585 

585 

751 

ini 

304 

378 

185 

884 

120 

527 

527 

20 « 
244 
U 
401 
558 
558 
490 
201 
143 
358 
122 
714 
349 
045 


-v, Chhedrt Singh 


'Mhnshi Bajrnngi Bahai v. Edit Naruin Singh 


16 31 L J 101 = 29 M 329 
10 ML* 309 .4 

A NV N (19pG) 177 ~ 3 A L J 798 = 
28 A 091 ‘ ...! 

Do Do * .... 

10 C NV N 93*2 ...! 


584,822,872 

115 

527 

7fl3 

703 

701 


TABLE OP CASES. 


Name of Case. 


Volume and Pago. 


Column of 
• Digest. 


4Junshi Ganga Bishcn Singh v. Sheik 4Faho- ; 


mod Jan 


... IOC W N 948— :?.jc lm 


— Mahomcc^HoKsain v. Based Shcikt)...i4 C I. J 485 -11 C W N 71 ...I 

Mazhar Hasan v. Be ha ri Singh ! -J A L J 507 -- A*W N (1000) 234 -I 

*28 A 760 ...I 

Murlidhur v. Chnjjn ... ... JAW N»{4906) 3(J& 

—v. Hari Lai ... • ... ... 105 P L It 1900 

Murthi Kluin dan v. Anuiithanamyuiia Pattnr...j 10 M L J 402 1 1 ML T 420 
M nrugappn Cliettiv. Nagappu Chetti ... 10 M L J 22 -29 M 101 

Musammat Mahbuh Jan v. Nurud-diti .« 22 P L It 1900 

— •Muina v. Musammat Bach chi ... 4 W N (1900) 165 - 8 A L J 551 

28 A 655 

1 Patraj Knar v. Bliaiya Jank Parsh-j 

ad Singh ../DO C 854 
Raj Kuar v. Nabi Bakhsh ... DOC 290 

Zohra v. Miuigu Lai ... ... 8 A L J 509 (F.B.) -*A \V N (1906) 

228 - 28 A 758 .*. 

Mussiynmat Atiria Dei v. Pandit Baklit Nurnin. 9 O 0 185 (B) 

L-AzW. Begun v. Mohan Lai ...j 182 1* L R 1900 -82 P ft 1900 

s Bholi v. Fakir ... ...! 180 P L It 1900 - 02 P E 1900 ... 

Chiragli Bibi v. Mussamniat ■ • 


1 lassau ...! 19 PH 1900 = 70 PL It 1900 

.. .... Dhnn’Dpvit. Kanslii Rum ...i 88 PR 1900 89 P L It 1900 

* -*Har Dev v. Charan Das ...’ 12 P L R 1900 

lai Devi v. Ookal Chand ...i 181 P L Lt 11)00 (F.B.) 

Kiiudan Bibi v. Sree Kara van ...| 11 C \V N 185 

-41 stmoii v. (ihiiiinsa ... * ...: 99 P R 1900- 1.80 P L R 1900 

— Salta v. Kashi Nath ... ... 9 OC 119(B) 

-Santana v. Narpat Singh ...|9 O (J 210 

"Musst. Etwaiia v. Chandra Nath Mnkorjce ...| 10 C W N 708 
Lachini l>af Moluitain v. Kissen Lall Paharij • 

Mahaton Laval ...; 11 C VV N 147- i C J, J 

M u tcli an tli n Pootatlian v. Pounau Padmana-j 

hlnin ...i 21 T Lit 152 

ftFuthan Chotfcv v. Ramaswiny Cbetty ...] 10 j\T L J 550 

Muthou Hainan Chctty v. Krishna Pillai ...| 15 41 L J 478 -29 M 72 

Muthusami Pillai v. Arunaehulam Chcltiar ../ 15M L J 801 —29 M 79 

4Futbu Yucra Vandayan v. The Secretary oil 


...I 9 O (! 210 
...i 10 C W N 703 


1 C J, J .537 


Slate for Lidia in Council 
Muthian ChefctyV. Chinnathamhi Chctty 
My lan v. An navi Madan... ... ...j 10 41 L J 99 — 29 41 284 

My Inc, fit the yoads of ... ... ...I 83 C 025 

NaehiappaCJhetiar v. Chin nay a Sami Naikcr .... *10 4F L J 339 =-l 4r L T 272 = 29 M 

458 

Sivasubrnmaniappandia 10 4F L J 339= 1 41 I- T 272 = 29 41 

453 . 

41 N R N v. Sivasubramania- 1 41 L T 272 = 29 4r 453 - 10 41 L J 

patid ia Ch i n nayasami Nu icker ... 339 

Naffar Chandra Majiev. Jvoti Kumar 4Iukcrjee II C W N 57 
Nagcndra Lai Chowdhurv v. Nazsir Ali ... 10 C W N 503 
j^ageshar v. Shoo Mangel ... ... 900 230 • 

Nagina Singh v. Puran Cliand ... ... 4 P I- R 1900=11 P R 1900 

NaktaRam v. 4Ioti Ram ... ...AWN (1900) 191 

Nambiamuttil Pokker v. Kcftmkki Kunhipa-i • 


.! 1 41 L T 278 -- 29 4F401 
.:1C4ILJ0 • 


740 
504 
VI X 

375, 709 

408 

847 


-Sivasubrnmaniappandia 


Nanak Chand v. Dtirant... « 

_v. 4Ir. Bry^n Erskine Durant 

Nanda v. Eamji Lai "... 

Hand Lai v. *Rrtfn Ratan Lodhi ... • 

Nanhi v. Gauri Shankar 
• 

Nanoevien v. Mutbnsawmy Dikshadar 

* This is wronjjj printed as 6 41 L J 399. 


...29 41 226 . 

... 9P*R1906 = 19PLR1900 * ... 

. . J 9 T* R 1906= 19 P L R 1900 
...j AWN (1906) 58=8 ALJ119 ... 
V.i 2 N L R 187 

...: 2 A L J 054= A WN (1905) 242 = 
j 28 A 187 

...| 15 41 L*J 445 = 29 41 421 


330, 389 
392 
385 
808 
342 
401 
520 
492 
463 


41 

109 

590 

433, 740 


660 

38, 217, 844 

88,217,344 

231 

91ft 




XXXII 


THE CURRENT INDEX, 1906. 


Name of Cage. 


Volume und Page. 


Column of 
^ Digest. 


Narain Das v. Munsi and Shaman ... 

v. Tirlock Tiwari 

Narasimfy* Appa Bow v. Bangayva Apparow 
Narusimhulu v. Narasimhulu ” ... 
Narayanasuwmy, S v. Jame* D Rodriguez 
Naraynnasami Padavachi v. Govinda.supy Pad 
jachi 

Narayan Bhagwant v. Sriniwas Trim buck 

Ganapatbut v. Timmaya Snbhaya 

Guncah Ghatete v. Bliioraj • 

Permnnand v. Nngindas Bhaidas 

Sadasliiv v. Nimba Hari Shimpi 


1PLB190C 

I 3 A L J 687 = A VV N (1906), *43 .. 
' 16 M L J 178 = 29 M 437 
16 M Ij J 888-1 HLT 102 


381 

512 

472 

118 


-Shankar v. The Secretary 

India in Council . 

Raj wade v. The Secretary of State'; 

for India 


Lahiri 
Suresh Chandra Lahiri 


3 L B R 227 

, 439 

-| 1 M L T 234 = 29 M 473= 16 

M L 

J 505 

108 

Bom. L R 220 

439 

8 Bom. Ij R 807 

632 

2 N Ij R 87 

191, ^58 

1' Bom. I. R 641 = 30 B 113 

,31# 

8 Bom. L R 547 

222 

rl 

• 

.j 8 Bom L R 543 = 30 B 670 

... 214 

j 8 Bom. L R 543 = 30 B 570 

... 214 

l! 3 A Ij J 453 = 28 A 047 

... 100 

. 10C WN 540=4 C Ij J 51 

... 538 * 

I)o Do 

538 


Kumar Ghose v. Gora Chand Poddar.. 

Nath Biiruri v. Abhava Charan Chatto- 

padhvu 

Nasarnlla Alin v. Amurudin 
Nasir Ali Klian v. Natho Bibi 

nn-nissa v. Ghafur-ud-din 

Hatha Singh v. Mohan Singh 
Naula Baksh v. Huru Hak 
Nuvalbai Fulohand v. Sivubai Genu Korpe 
Nawab v* Wallan 

-Thn Husain Klian v. Munir Ahmad 


Muintaz-ud-I Jowla v. The Secretary of j 

State for India in Council 

Zulfikar Khan v. MuRsaminta 

Begam 

Nawal Keshorc v. Amir Khan 
Nazir-ui-Zanuin Khan v. Azim-ul-lah 


8C L J 931 = 38 0 683 ... 90 

4 C L .1 437-11 C W N 20=1 M L 
T 364 (F. B.) c t .. 163 

3 C I. J 133 ... m 

..i 3 A L J 544 = A W N (1906), 216... 935 

J A W N (1905) 203 = 28 A 244 ... 239 

J 93 P R 1906= 163 P L B 1906 ... 400 

..■AWN (1900) 1*3 424 

..| 8 Bom I. R 701 087 

91 PR 1900 3(19 

9 O C 269 (B) ,590 


Neelamega Sastri v. S Appiah Sastri 

Nemi Chand v. Wallace... 

Nctrapal Singh v. Kulyan Dus 

Nga Sa Cyi v. Hga Ye Bun 

; Suing v. Nga Lu Aung 

Shwe Twa v. Nga Chit Son 

Tha Din Mi Tin v. Nga PoChan 

. v 


Tun Gyaw v. Mi Po Me 

NiUn Subramanian alias Sivanjanam v Chiiam- 
barathan Matlicvan ... , 

Hilawa Biforma Bashya v. Krishna ppa Tluwappa 
Maistri f ... 

Nilkanth Bao Udhoji v. Sumbbog Mali 
Nfcar Ali v. Ali Ali ... ... ... ( 

-Husain v< Nisar Ali j 

Nizam v. Gauhara 

Nrithya Gopal Biswas v s Administrator-General! 

of Beugal ... 1 

Nuruddin v. Mutfsummat Chenuri ... 

Nur-ul Nissa v. Gauhar-ul Nissa ... 
Nussorwanji Cowasji v. Luxman Bhikaji. 

4 o i 

0’ Conor v. Ghulam Haidar and Musummat-i 
iSumati 


1 9 0 C 311(B) 

Zainabl 

...j 9 O C 49(B) .... 

122 P K 1900 

A W N (DOG) 216 = 3 A L J 765 = ! 
' 28 A 741 ...i 

1 M Ii T 237 = 10 MLJ 385 = 29 M 
477 

4CL J 208-10C WN 107 
A W N (1906) 60= 3 A L J 196=28 
A 400 

U B B (1905) Civ. Procedure 36 
U B B (1906) Evidence 13 
U B B (1905) Contract 9 
U B B (1906) Limitation 7 
U B B (1906) Civ. Pro. Code, 42... 
U B li (1906) Tort 5 


21 T L B 157 

8 Bom L R 350 
i 2 N L It 1 

, A W N (1905) 218 = 28 A 133 
AWN (1906) 54 = 3 ALJ 128 
17 P B 1906=110 P L R 1906 

10 O WJN 241 
8 0 L J 49 
61 P B 1906 

8 Bom L R 82=1 M L T 49=30 B 
452 ® 

3 A L J 365 = A WN(1906) 155 
A 61* 


415 

769 

422 

44 

877 

571 

242 

435 

350 

624 

231 

6613 

321 

705 

569 

580 

228 

888 

32 

643 

?95 

534 

756 



TABLE OF CASES. 


xxrtli 


Name of Case? 


Volume and Page. 


Qofumn of 
Digerft. 


O’Qonor, B. E., v. Uhulam Haidar 

Official Assignee of Bdmbay, The v. Brij Kishdre 
Omam Sheikh v. Halakuri Sheik ... 

Orr v. Naguppa Ohetty ... 

v. Itakkumarathi 

Padam Kumari v. Silraj Kurnari ... 


Palaniyandi filluy v. Veerammal ... 

Palukdary Jha v. Baljifc Chowdhry ... 
Panchanada Velan v. Vaifchinatha Snstrial 
Panchanan Sengha Boy v. Dwarka Nath Hoy 
Pandharinath Sakhram v. Shankar Naray 
Joshi 

Pandit Maiku Lai v. Musammat Oulkaudi 
Pandu Laxman More v. Balu Mahadu Patil 
Pundufrang v. §ak harchand 

; Balaji v. Naga bin Dadu 

Apte v. Nagu Dogdu Chugula 

Panna Lai v. Bull 

Varjlal # v. Kahmhanu Vani 

Panna Makv, Mr. W. Bull ... .... 

ParattahaLh Kunhi Nay an v. Parattakath Mu- 
hammad ... 

Parbati Charan Boy v. Oobinda Chandra K 
Parbhu Dayal v. Ham Hatan 
Parfitt v. Chain Suk ... 

Parmappa Basangauda v. Sliiddappa Giriappa... 
Parmeshari^Das v. Kaka 
Parsotam v. Chhcda Lai 

-Narain v. Chedda Lai 


-Kao y. Janki Bai.. 


Partab Singh v. Fatta ... 

Panvan Singh v. Bisheshar Singh... 
Putha Muthammal v. Esup Rowthcr 
Puulappa v. Lea Hangnl 
Paul Beicr v. Chotalul Javcrdas ... 

Peary Lai Mullipk v. Rani Moni Dassee 

v — Sinha v. Cliandi Charan Sinha 


5 v . Mohendra Nath Muunu 

Pcmraj v. Umrao Singli. . . 

Peria Karuppan v. Velayutham Chetti 

- Mutlurian v. Karappanna Muthirian 

Perianan Ghetty vNnggappa Mudaliar 
Parmanand Root v. Gobardan Sahai 

Rhani Singh v. Nawab Singh 

Fir Baksh v. Fate Mahomad 

Pokhar Singh v. Muhammad Hussain Khan 

• 

Porter A R Colonel v. W Incell 
Pottukuclii Saramipa v. Donepudi Seshayya 
Prabh Dial v. Mueeammat Ishar Devi 
Prahhu v. Maya #.. 


Das v. *Baldeo Perohad 

Dat v, Chote f&ngh • 

Ra v. Murari Lai 


of Bahiaich 


3AL J 866 = A W N (1906) 166--= 


as A 617 

73 c 

3ALJ 604=A W N (1906) 250 


88 C 679 

834 

16 M 30 

234 

29 M 88 

28 A 458 = 8 A L J 209-A WN 

111 

(1906) 88 • ...1 

83, 407 

21 T I. U 67 

29 M 77 

414 

40 

4 C L J 543 .J 

685 

16 M L J 68=29 M m 

809 

j 3 0 L J 29 ... 

51 

8 Bom L R 488 • 

107 

| 9 O C 32 .A 

301 

8 Bom Ij B 557 

208 

>8 Bom Lit 861 

687 

,8 Bom L K 610 = 3015 598 . 

400 

Do Do 

400 

80 V B 1900=82 PLB 1900 

234 

'8 Bom LB 798 

100 

80 PB 1906 = 82 PLB 1906 .J 

234 

16 M L J 351 ...1 

50 5 

! 4 C Ii J 240 

446, 082 

90 028 ...J 

356 

144 P B 1906 ...! 

30 

8 Bom LB 685 = 30 BG07 ...! 

51* 

lyjL P B 1900 ...j 

141 

8 A L J 375= A W N (1906), 283...; 

887 

I)o Do . 

887 

AWN (1905), 206=28 A 109 ... 

272 

45 P B 1906=120 PLB 1906 ... 

j 758 

. 9 O C 63 

l 70*1. 

29 M 365 ...! 

1 783 

| 8 Bom LB 982 ...' 

24 

:30B1= 6 Bom LB 948 ... 

! 8 C L J 602=^0 C W N 695=33 C| 

; 339 

! 947 ...j 

535 

'11CWN163 ...; 

242,448, 

i 11 C W N HA .... 

, 175,728 

4 C L J 566 ...! 

! 302 

AWN (1906), 72 =.3 A L J 179 ...j 

1 740 

29 M 302 

540 

29 M 870* 

274 

16 M L J 543 

AWN (1906) 198= 3 A L J 804 = 

VII 

. 28 A 607 

703 

AWN (1905), 28$ = 28 A 101 ... 

542 

, A W N(1906), 180 

8 A L J 451 — A W N (1906), 205= 

343 

28 A 679 . 

752 

10C WN 818 

858 

1MLT133 , ... 

164*P L R 1906 

628 

VITI 

104 PR 1906 = 186 P L.R 1906 ... 

140 

2NLR92 

717 

9 0 CCS 

745 

A WN (1900) 212 

596 

. 9 O C 65 (B) .... 

881 

, 91 PR 1906 

• • , 

398 

> 





THE CUftRfcfcT INDEX, 190(5. 


Niixiic of Case. 


Volume iiijil Page. 


Column of 
•Digest. 


Pratab Narain Jlukerjcc v. The Secretary o 

State for India in Council 

r f 

Pravat Chandra (iangopadluiui v. Che rag Ali ... 

Preman v. Sant Ram ... * ... *' ... 

Probat Chaml i a ( langapadh) a v. Chi ra g Ali ... 

« 

Protab Chandra Ibis v. Ivanila KanLa Sliuha ... 
Pudmauand Siugli v. Annat Lai Misucr 

Pullan Pillai alias Eravi Goviiidau v. Raman 
Ramaru Kochunin Karthavu 
• Pullcla Veil kata ramanayva Pantuln v. Batchu 
Vcnkatarania. Doss Puniulu (laru 
Punjab Singh r. Khazan Singh 
Pun iiama v. Perrazu ... 

Puma Chandra MundnJ v. Radha Nath Das 
Purshotain MurlidarS. Sitaram Bal Krishna ... 
(jama r-ud- Din v. Alisan llahi ... :.. 

Khan v. Mani Ram 

Radhu Kishen v. J annum- Parshad... 


-v. Kari in-ulla 
Slieni 


- Mai v. 

-Prosad Mullickv. Ranee Moni Dassi 


Radliu Prosad Mullick v. Rani Moui Dassee ... 

and Peary Lull Mullick 

v. Rani Moni Dassee 

Radlic Lai v. Shoo Pratad ... .!*. 

Radhika Mohan Roy v. K. S. Bonner jeo 
Raghavji Vizpal v. Maraudas PurmanumUs 
Raghhar Dus v. Salig I bun 
Raghubaus Mani Singh v. M.iliabir Singh 

Raghu Nath v. Mussu inmat Rabat Bcgam 

v. Rahat llegam 

Raghuuathji Mulehand v. Varjiwandas Madan- 
jre 

Raghunath Mulchand v. Varji vandas Madanji... 
Saran Singh v. Sri Ram 

Ragu Ram v. Juwala Singh 
Rai Budrecd.is Mukiui Bahadur v. Chuni l.al 
Joliurry 

Krishau Chandra v. Saidan Bibi 

Rairan Rama Kuinial v. Saukaran Krislnuin 
Raise I Singh v. Bhola Ram 
Raja Bhag\van Buksli Singh v‘Mazhar Hussainj 
Rajadav. Lrljuu 

Raja Fazal Dad Khan v. Ata Muhammad 

Gokul Das v. The Eastern Mortgage and] 

Agciicv Co., Ld. * 

Kavali Arunaehella Row v. S»i Raja) 

Haugiah Appa «Rao . . . 

Bahadur Zemindar (biru v. Sri Raja] 

Rangiah Appa Row Bahadur (iaru 


10 C W N 037 -3 C L J 530=33 C ; 
390 • 

4 C L J 320 - It C \V N 62 = 33 C| 
(507 

77 P L R 1000 

:JH C 037 = 1 C L J* 320-11 C W N 
0-2 ...! 

10 OWN SIS 

1 C 1 < J 4*2«S (F. B.) - 11 C W N 38= ; 
1MLT 355 ...| 

•21 T L R 12b —I 

10 M L .1 00 (F.B.) = 29 M 200 — 1 ; 
MLT2H 

05 P R BIOT. 1 It) P L U 1900 ... 

1 M T 183 - 1(5 M L J 307 (F.B.) - 
20 M 300 

(CU 14 1 = 83 C867 
8 Bom. L R 000 
140PL1U900 
00 PR 100(5 

00(5 330 r ... 

02 P ll 100ft 50 P L R 190(5 ... 

10 P Ft 1005 (Rc\) (50 P L R 1000 

3 C L J 502 - 10 C W N 005 - 33 C 

057 (S. B.) 

Do Do 


Do Do 

OOC 214(B) 

10 C W N 500 
•S Bom L K 021 
109 P It 100(5 (F.B.) 

A W N (19U5) 105 -.2 A J. J 504 - 
2S A 7S 

3 A L J fill -A W N (100(5) 240 
Do Do 

S Bom L R 525 - 30 B 578 ‘.\ . ! 

30 B 578 .'8 Bom. L H 525 
3 A L J 570 (F. B.) -A W N (1906)i 
235 -- 1 M L T 242=28 A 704 ...j 
32 PL H 100(5 ...i 

i 

10 C W N 581=33 C 780 ...! 

A W N (1005) 271 =-2 A L J 821- ! 
28 A 250 

21 T L It 10(5 ...j 

AWN (100(5) 221 ...j 

OOC 107 (B) 

0(5 P R 1005--- 52 PLR 190(5 ...! 

40 P L R 1000 . ...i 


75 

HO 

370 

8(5 

77 

*22/ 

772 * 

4 SO 
300 

50(5 , 

(531 

105 

50(i 

27 

H21 

5:*U 

144 

21. 5 35 
21, 535 

21, 535 

501 

153 

332,721,021 

210 

780 

761 

731 

325 
325 ( 

3J 

304 

20(5 

160 

584 

304 

132 

389 

150 


10 C W N 270 — 33 C 410=4 C L J 
102 • * ...j 

I H L T 318=16 M L J 563 = 29 M! 
510 * ?.«' 


Do 


Do 


699 

593 

593 


( * This is 11 wrongly printed in Col. 489 as Kakarlu Abbava v, Raja VcukaU<?apay^ Rao, 



TABLE OF CASES. 


xxxV 


Name of Case. 


Volomo and Pago. 


Column of 
Digest. 


llrtja Tssur Lai Siaigb v. Patroo Salin Singh 
Rajamma v. Hiiiiiakrishmiyya 
Kaja M uinta/ Ali lyhan \. Sarju Singh , 
Pudmaimud Singh v. Anant Lai M isscr 

Ram v. Moti Ram ... 

Hampiil Singh v. Lai It.amsh Singh 

v. Mussammat llafi/a 

Rcimninjiu Chakrabutty v, India Naravan 

• Das ... ... ... 

RajaratIma*Naidu v. Narnsimha Cliariar 
Raja Seth Gokul Das v. Debi Parsliad 

Rajendra Lall Aganvalla v. Raj Coomar. 
Dobi 

Rajji v. Lai Chaud 

liaj Keshore v. Durga Charan 

v. I )urga Charan Lai 

Kajnuraiu ftfritra v. Anant Tarai 
Rajd Ora many v. Aminani Annual 
Rakhal Chandra Tew ari v. Hemnngem Dobi 

— — -v. Secretary of State for Indi* 

in Council • 

Rakliainfta> Pandrung v. Keshan Raghnnatl 
Hhise 

Haiti v. Walaiti Ram 

Kalli, Brothers in re 

v. Noor Mahomed ... 

Rumachandra Sadasliiv v. Laxinaii Sadashiv ... 
Ramachaiittar Roy v. Bidlmt.i Roy... 
KainachaAdraiyar v. Muhammad N go ml hi 
Sahib 

Ramachcndraiyor v. Mir Mubainmcd Xoomlla 
Sahib 

• Ham Adliiu v. Ilauumaii 
Kamayen v. Vcukatachellum Patter 
Ramakrislina Ayyar v. Su brahman ia Ay yen ... 

— — Raju v, Katta Vcnkataswamy... 

Human Che tty v. S M R M Ollagappa Chetfcy... 
Ramanatha (Tliottiar v. Kainotha Antlioni. 

Vdayan 

Rami? Natli Chctterjec v. Knsum K am ini Dcbi 
Raman (tovindnn v. Raman Raman 
Ramappa v. ( ranpat 

Bhikappa v . Gan pat 

v. Ganpat A ba J >hoJo 

— Darcppa v. Bluirma Rama 

Rumasami v. Anandra/u 

Chetty v. The Municipal Council. Tanjorc 

Ramaswami Pandia Thalavar v. Anthappa 

* Chettiar ... 

Ramusawmy Iyer v. Muthusawmy Iyer 

Ram Avatar Singh v. Chowdhuri Nursingb 
Nani in Singh # 

Ramawati ivoer v. Manjharj Kocr ... 

Ramaya v Dovappa Ganparya 


10 C W N 284 -88 C 878 


29 M 121 

• 

50 

9 0 C 292 


?41 

11 C WN 38=1 M L T 355 - 

4 Cl 


J 421 (F. B.) 


227 

A W *1^1900) ttl 


864 

9 O C 101 


263 

90 C 308 9 


767 

10C W N 802 - 33 C 890 


915 

•28 M 801 -10 M 1j J 143 


110 

A WN ,1900) 162-3 A L J 

548 


28 A 688 


05 

11 C XV N 05 


519 

188 P R 1900 • 


9 

A W N (1900) 272 - 8 A L J 

755 V 

510 

I )o Do 


510 

10 C W N 90S 


94 

1 M L T 08 28 M 358 . 

.. 

48 1 

Si C L J 347 


592 

10C W N 841 


100,.' 305, 563 

8 Bom L R 075 


005 

80 P R 1900 


800 

H Bom L R 134 


805 

8 Bom L R 955 


09 

H Bom 1 . R 892 

..i 

031 

10 C W N 902 


100 


1 M LT 814 (F.B.) - 1<> 1x1 L J 477 


T)o 

1) () G 158 

nib T 829- 
•20 M MO.) 

•20 M 87 
H h 13 R *225 


l)o 

10 M LJ 551 


Ram Baran 


BinSubava v. Dcvappa Ganpaya 
iarari Singh v. Govind Singh../ 


-Bharos v. Ram Parsad 
- Bharos v. Ram Prashad 
Bishen Rant v. Ityja Rum 
-Chaud v Raj Hans 


10 M L J 482 
4CLJ50 
‘21 T L R 15!) 

7 Bom J j K ‘280 - 80 B SI 

Do l)o 

. Do I )o 

8 Bom L R 812 -30 B 025 
16MLJ57 

‘29 M 300 

16 M L J 422 * 

1 MLT397- 16 M L J 541 

3 C L .1 l 'i , 

4CLJ74 

7tfiom L fe 64-2=!IO B 10!) « 

Do I)o 

AWN (1900)7 - 3 A J 2 J 95 - 28 A 
295 

HALJ 461- A W N (1906), 197... 
3 A L J 461 =- A W N (1906), 197... 
38 C 88*2 

3 A L J 517 -A W N (1906)^41..., 


809 

309 

37*2 

777 

618 

074 

200 

309 

492 

319,007 

215 

215 

215 

315 

112 

115 

341 

003 

487 

495 

740 

746 

677 

483 

483 

93 

917 



THti CttaftiiN'T INDIiX, 190(5. 


Name of Case. 


Volume and Page. 


Column of 
Digest. 


Ram Chandra Goswami v. Jogendra Nath 
Banefjce 

Ram Chandra Murwari v. Mudeshwur Singh ... 
Ram Chandra Panda v. Ram Krishna Mahupa 
tnv ... ... ... ... 

Ram Charan v. Ajudhia Prasad' ... • • ... 

Ram Charan Rum v. Shooraj 

-Sanyal v. Auukul Chandra Acharva 

Ram Das v. Badri Narain 
Dayal v. Ajudhia Prasad 

Ramdhpri Singh v. M. H. Mackenzi 
Ram l3in v. Ikrnm-ud-din 

v. Muhammad Tknun-ucl-din 

Ramesh Chandra Dhar v. Karunainovi Dutt ... 
Ramessur Maliu v. Ram Nath Bhattacharjee... 
Rameswar Singh v. Bhooneswar Jha 

v. Bhubaneshwar Jha 

Ramgati Moliurtr v. Pran Hari Seal 
Ram Golam Lai Sahu t v. Cliowdhry Babu Bar- 
sati Singh ... ... ../ 

Ram Gopal v. Harjas 

Bhattacharjee v. Narain Chandra 

Baudopadbya 

Mazumdar v. Prasanna Kumar 

£ Sanial 

Ramgulam Singh v. Bislmu Pargash Narain 
Singh 

Ram Jas v. Sheo Prasad. 

Ramji Mai v. Chhoto Lai 

Shapurji v. Ramji Kdulji 

Ram Kishen v. Chet Singh 

v. Rani Bhagwnn Kuar 

s-Singh v. Sripal 

-Lai v. Balak Ram 

v. Lnkhpat Rai 

Mohan Lai v. Mul Chand 

Narain Ganga Biss in v. Liladhur Lowjc ... 

Singh v. Sewak Ram 

Ram Nidh Misr v. Ishar Dayal Misr 
Ramp a 1 Singh v. Raja Mustafa Ali Khan 
Ram Pershad v. Kira ... 

Ramrup Mahto v. H. Manners 

Salmi v. Kiishal Misser ... 

Ram Sarup v. Chajju Mai 

v. Mubarak Singh 

Sewak Das v. DharamDas ... 

Ram Singh v. Salig Ram « ... 

Tahal Sihgh v. Dubri Rai ... 

• 

* Rani Ratan Kuar v. Ratin Lai Seth (Jahosari. 
Ranga Chariar v. Che Municipal Council «f 
Kumbakonam ... 

Ranga nathu Mudaliar v. Bagliirathi Ammal ... 
•Rang Lai v. Kamta Prasad 
Ram Indomati v. Jageshar 

• 

ftrfkh Behari Shahc v. Narittya Gopal Nundy. 
— Beharv Shaw.v. Nritya Gopal Nundy ... 


4 C L J 809 

10 C n W N 978 = 33 C 1158 . ... 

33 C 507 

A W N (1905), 174 = 98 A 50 

3 A L J 228 

4 C L J 578 

AWN (1906), 260= 3 A L 1 778 ... 
AWN (1906), 40 = 3 A LJ 81 = 28 
A 328 

10 C W N 351 

3 A L J 686 = A W N (1906) 298 ... 

Do Do 

33 C 498 

3 C L J 103-33 C 462 

4 C L ,J 138 = 83 C 837 

Do I)o 

3CJL201 

10 C W N 910 
123 PR 1906 

• » 

3 C L J 15- 10 C W N 510—83 C 
315 

10C WN 529 


11 C W N 48 

2 A L J 640 = A W 
28 A 193 

3 A L J661 = A W 
30 B 319 

18 PLR 1906 
131 P R 1906 = 161 
9 O C 159 

9 O C 865 

8 A L J 240 - A W 
AWN (1906), .169 

28 A .39 

10 C W NRH = 83 
21 P R 1900 
AWN (1906) 190 

9 O C 273 
87 P R 1906 

4 C L J 209 
3 C L J 280 

3 A L J 667 = A W 
190 P L R 1905 = 

9 O C 205 (B) 
AWN (1905) 193 = 
A 84 

A WN (1906) 21 = ! 
J 888 

2 N L R 106 


164, 486 
85 
15 
15 
287 
573 
95 
95 
‘559 


N (1905) 241- 
N (1906) 281 

PLR 1906 !!. 


N (1906J.112 ... 
= 2 A L J 700 -- 


498 

68 

753 ' 

700 
8:44 
, 760 
84, 727 


1 N (1906) 288 ... 
1PR190G ... 

= 2 A L J 711=28 

= $8 A 310=3 A L 


1 M L T 333 = 16 M L J 582=29 M 
539 

1MLT227 

8ALJ 515 = A W N (1906) 247 ... 
AWN (1906) 1.58=3 A L J 665 = 

OQ A (\AA , 

88 C 477 = 3 CL J 949 "! 

.Bo I)o ... 


TABLE OP CASES. 


sqpCYtt 



Column of 
Digest* 


Rash Behari Singh v. Thakur Joynanda Singh ...j 4 C L J 475 
Stasik Chandra Chowdhury v. Rajani Ranjunj 


. Chowdhury . . . 
-Lall Dutt v. Bidhu Mukki Dasi 


Rasul Bakhsh v. Nabi Bukhsh ... ... ' 91 P L*R 

Ratan Chand Oswal v. Deb Nath Barua 10CWN 

Singh v. Dulnr Singh ... ... * 9 O C 280 

Rathi navel u Mudaliar v. Kolandavclu Pillai ...! 20 M 511- 
Rataachalam Ayyar v. Venkatrama Ayyar .... 20 M 40 
Ratnavfelu Mudaliar v. Kolandavclu Pillai ...; 10 M L J 

Rattan Chand v. Ram Parshad ... ... GO Plt 10 

RaurPak Bakhsh Khan v. Roshan Zamun Khan! DOC 240 
Raushan Ali Khan Chowdhury v. Kali Mohan; 


.J10CWN 280. ...! 310 

...! 10C WN 710=4 CLJ30G-33 Cj 
! 1094 * ... ! 203,501 

... 91 P L*R 1900 41 150 

.... 10 C W N 303 — 4 CL J 530 ... 033 

... i 9 O C 280 * ... 7 m 

...! 20 M 511 = 10 M L J 281 ... 582 

... 20 M 4G ... 030 

... 10 M L J 281 — 20 M 511 ... 582 

.J GO P R 190G - 118 P h R 1000 ... 402 ' , 

mV; 0 0 C 240 ...i 047 


... .. Moitra 

Ravji Khandu Chambhar v.SB Fraser 
Rangasawmy Naickcu v. Gangammal 
Reference under Court Foes Act, 1870 
Rijhu Rum v. Mohan Lai 
ltobini Kumar Punja v. Raghu Nath Das 


... 4 CL J 70 

...l H Bom L R 038 ’ 

20 M 300 

...! 20 M 367 — 10 M L J 287 
.J 25 P R 1000 ~ 81 P L U 1000 
...i 4 C L J 472 


Roop Cliannossa. Bibi v. Bejoy chand Mahatap...; 3 C L J 288 

Lai v. Laksliirii Doss ... ... 29 M 1 

Roy, R C v. Tliabur Ri3u Jiwan Sing ...j 10 C W N 149-88 C .‘103 

ZuddiGheik v. Kali Natli Monkcrjee ...; 33 C 085 = 4 CU 210 

Sheikh v. Kritarthanath Milker j'*©..., Do I 

Rup Cliand Ghosh v. Sarbessurcswar Uhandraj 

Chandra ... ...! 10 C W N 747- 3 CLJ 020-33 Cj 

i 015 ...j 

Ghosh v. Sarveswa Chandra Chundoi ' Do I)o } 

Rustomji Jijibhai, Tn the matter of ... 30 B 841 = 7 Bom L R 881 ...j 

*B. Jijibhov In the matter of ... * Do , Do 

S. v. S. &B.... ' ... ... ...00 PR 1000 ...j 

Sabapatliy Mudaliar v. Sectharamiah ...| 20 M 202 

Sadagopa Ramanuja Periva Jeovangar v., I 

LakshmiDoss ... * ... I M L T 238 = 1GM L 3 303 

Sadanauda Sarnia v. Kali Sankar Bajpai ...! 3 C L J 95 

Saddau v. Kliem© ... ... ...; 15 P R 100G - 117 P L R 1900 ... 

Sadha Ram v. Ivaram Chand ... ... 118 P R 1900 


Sudho Singh v. Maharaja Parbhu Narain Singh 8 A L J 600 - AWN (1906) 251 

\*. The Maharaja of Benares .. J AWN (1900) 251 - 3 A L J 000 

Sadu Kavaur v. Tadopally Bosaviah ...j 1 M L T 410 

Sadhfi Krishna Iyer v. Kuppan Iyengar . .. 1 1 M L T 208 (F.B.) - 10 M L J 479 

Bahadeb Dhali v. Ram Rudra Haidar ...; 10 C W N 820 

Saheb Lai v. Rukh Lai ... ... .. ; 2 N L R 121 

Saiyad Hashiin v. Haji Abdul Rahman ... AW N (1900), 187-3 A L J 407 

28 A. 698 

Saiyid Sakhawat Husain v. Gajadhar Pershad...! A W N(100G), 189 
Sakliaram Bhaskar Bapat v. Padmaker Mahadev; 


4*7 

620 

387 

141 

810 

810 

892 

230 

209 

783,873 


... Bhat... 

Sakhwat Husain v. Gajadhar Pershad 
* Salig Ram v. Am jad Khan 


Stfmant Radha Charan Das v. Anauta Prasad j 


...j 8 Bom L R 757 = 30 B 623 ...| 

...13 A L J 409 = 28 A G22 ...| 

...j AWN (1900), 159 = 3 A L J 546 ... 


... ... Das... 

Saminathan Chettiar v. Swaihiappa Naicker 
Sami Row v. Kliavatha Row Gayabavadu 
San Dun v. Mein* Gale ... 

Sankuralingam Chettiar v. S. A. Ralli 
Sankara Murthia Pillai Sivasuilom Pilliy 
OppanayapiS Naehiar Ammal ... » 
Sankaram Sonar v. Modho Rao 


...‘ 4 C L J 521 

...j 29 M 170=10 M L J 183 

... 10 MLJ 957 

...-8LBR188 

..., 29 M 500 

.»• 21 T L R 56 
...j 2 N L R 29 


Santhana Gopala Sawmi Odayar,^. Sundara- 
sami Odayar «... ... ... 1MDT893 

Sant Ram v. Sarap Das ... ... 5 P R 1905 (Rev) =62 PLU 1900 

Singh v. Jewan Mai ... ...419 PR 1906 . ... 

Sarabai v. Rafyiabai ... ... 8 Bom L R 35 = 80 B 587 




XXXS’III 


THE CURRENT INDEX, 1900. 


NuiftO Of CilKO. 


Yolumo mifl Page. 


Column of 
Digest. 


Surat) Dus v. Atai^Bibi ... ... ...! 

Surat Chandra Bose v. Tlio Secretary of State) 
‘ for India ... ...: 

0 hose v. Shvania ('hand Sinliu ..., 

Xaskur v. Iluri Pada Mistri 

--Hoy v. J\ alarum Malo... 11 

— _ Ko\ Chaudhury v. Daw lut Singli... 

Surat Chandra Si 1 v. Sheikh Meher.r. 

Surdar Singh v. ljaz Husain Khan 
Saran Das v. Mussammat Attar Hi bi 
Saroda Prosad Chat ter joe v. Saudumini Dehva... 
Sarvudliicarrv, Mr. , in the matter of... 

Sushi Bhtisan Bakshi v. Mahomed Msitain ...; 
Sasi Bhusau Pal v. ChatidiuPeshkar ...| 

v. The Secretary of State for; 


01 P It 1005- 44 P L It 1000... I 717 


10 OWN 250 . . 

1OCWNO0U 

4 CL. 133.8 

33 0 1840 

10 0 W N 7 23 

4 CL J 400 

A W N (1900), 134 = 28 A 0 14 
ODPTj R 1905 = 44 P L It 1900 . 

3 C 1j J 181 

8 A L J 50*2 — 1 Mh T *25*2 (F.B.) : 

A W N (1000), ‘2*20 
4CL.T548 

4 C LJ It -33 P HOI 


05 

SO 

820 

458 

00*2 

718 


India ... ... ...j Do Do 

Saudagur Singly. Sant Ram ... ..., 87 P L R 1000 103 P It 1000 

'Say ad Ata Muhammad v. Nur-ul-Hassan .. ' *25 P L It 1000 
.Secretary of Suite lor India, The v. Bliagi- 

rathibai ./J H Bom Ti R08 1 .) (F. B.) 

7 Bom L H 7:55-:*) H 

-,The v, Bahu Tarni Prasunna Roy 
-,The v. Bedchambers 

--,The v. Thaknr Mohar Singh 


■•I 

-i 717. 

504 

580 

101 

..j 807 

J 08*2 

,.!*3H5 


*280 


187 ...i 8*20 


J- .The v. P. It. Veiikatasalu Nuidu 

Seeta Lakslimi A m m a 1 v. S r i n i v a 
Iyengar t ... 

Sect ha ran in her v. Chinna Cbcnga Reddy 

I 

Sein Tin v. Mi On Kra Zan 

Se] lappa lteddv v. Vridhaehala Ih'ridy. 

Senthivelu Mudaliar v. Varadachariar. 

Setl) Clihfttur Mai v. Lai a Ba’ Lath 


..;»<) esm ‘ r ...i 

038 

J M O I. J lost- 10 C \V N 289 = 33 C'l 

, * 

| 390 ...i 

00 

..'9 Of 301 

119, 742 

im lt las 

V 

“i 


..IlfiMT. J 412 

! 9*28 

..'I0MLJ33 

« 

250 

• 

3 1. B R 219 

188 

.. 10 31 LJ f.«9-=l M L T 323 

108,352 

..1 10 M L J 353 

855 


A W X (1930) *202 — 8 A L J 031 --- 


Mohan Lai Par war v, Cliowdhri 

“ Lai Par war ... 

Mulchund v. Mt. Janki 

Setli XuiMsingh Das Mohkum Ch.ind 
Tara Churn! Mohknm ( band 
Sewa Ram v. K is hen Ram 
Sewdut Roy v. Srec Canto Maity ... 
Shahamat Husain v. Murli Prasad... 

SKaik Buffati v. Kalloo Khan 

Shaikh Wazir Aii v. Janki Prasad and others 

Shama Cliuran Nandi v. Abhiram Ooswami 


j ‘28 A 71*2 

Pbunni 

...i 2 N L It 4 
...2 X L K 05 
v. Seth 1 

‘2 N L R 57 


j 147 P L R 1000 


.J 10C VV N 034 
...:0OC ‘2*21 
...!« L B It 104 
... AWN (1000) 
j ‘28 A 071 
.... 10C W N 738 
511 


33 C 039 


183 -3 A L J 458 - 
3 C L J 500 ----33 Ci 


..i 708 

i 

...! 5iK) 

...! 181 

4 { 

...! 331 
...| 543 
...l *293 
‘ 2*21 
*280 


Slia Maunag v. T A Again bora n Chetty .... 3 L B K 172 

Shamsudin v. Abdul Hoosein r ... ... 8 Bom LU 252 

Shankar Parshad v. Hamid Hi Khanr ... 9 0C 100 

Shankerappa Ira]) pa v. Kotrappa Channappa ?. 8 Bom li R 510 
Shapurji Bczonji Motivalla v. Dossabhoy Bczon-i r 

ji Motivalla « ... ...j 7 Bo^n L It 988-30 B 359 

Slia Yadilal Hakameliand v. Slia Fulehand! * 

• Umedram ... ... ... ...j 30 B 50-7 Bom L R 004 

Shaw Wallace & Co v. Oordbandah Khato ...! 8 Bom L It 5(V=30 13 304 

Sheik Fakir v. Beraj Moliiui Dusi ... ...| 11 C W N 116 , 

v. Mufiamed Itavthar, K V S v. 1 


The B. I. S. N. .Company 
* 


... A M L T 387 = 10 M L 3 573 
I * * 


*206 

225,434, 

508,571, 

591,018, 

022 

271 

044 

752 

213 

23 

810 

575 

97 

197 



TABLE OF CASKS. 


X^xix 


Name of Case. 


VoITimc and Page. 


Oolniuu of 
Digest. 


Sheikli Milan v. .Mohomed Ali ... ... ! 

-* Muhammad Alum v. Raghbir Singh ...: 

Shelly Banncrjce, K. K. v. The Comniifisiiuieisj 
of the Port of Calcutta 

Sheoji Singh v. Sheoji Singh ... ...j 

Sheonandan Khun v. Maharaja Parbhu Nurain 
Singh... 

v. The Maharaja of Benares: 

Slieo Pattan v. Raja Rumpal Singh 

JKatmi v. Ohisiawan ... 

«- — Misra v. Ram Dluini 

Tahal Ojha v. Sheodau Hai ... ...! 


IOC WN 4.34 

559 

9 0 C 

32 * .... 

1 

810 

3 CL 

J 585 = 33 C 1243 .... 

74 

129 P 

K 1900 
• •* 

000 

3 A L 

J 008 = A \V N (1900) 281 

493 


Do ^ Do 

49.3 

9 () C 

37 (B.) ...j 

137 

9 () C 

320 ...! 

223 

9 () C 

322 ...j 

222 

2 A L 

.1 030 (F.B.) - A W N (1905)' 



Shove, The v. Tha Kudo 
Shi am Lai v. (runes)) Lai 

Sundar Lai v. Bhairon Singh 

■ v. (ianesh Prosud 

— — v. Kuisur Zainani Begum 

Shib Kumvar Singli v. Shco Prasud Singh 


— Nuraiu Lai v» Abdi4 Rati Klmn j 

m —, v. Maulvi Muhammad Abdul. 

Rofi Khan... ...; 

Sabitri Prasad v. The Collector of Meerut , 

■ Saliai v. Ilis Highness Maharaja Bulbil ' 

Singh of Faridkote ... ...! 

Shib Prosad Chandhuri v. Vaki Pali ...j 

Singh v. (iandharp Singh .... 

* i 

Shibu Bora v. Chandra Mohan Jana 
Shi (lopalv. Ayesha Begam ... 

Shivaram Kondo Kulkarni v. Krishnabai Kashi-; 
, nath 

Shiva Rao v. Nagappa ... 

Sliive Bin v. Ma Them ... ... ... ; 

Shivalingappa Basappa v. Chanbasuppa Fuki-, 
ruppa ... .. j 

» 

Shivliugrow Jagdcorao v. Range Ramehan-, 
» dra ... ...; 

Shoobhagee Kocri v, Bokhori Hum... .. , 

Shriram Sadaslieo Balkrishna Joshi v. (Ian- 
pati Kumbi... ...] 

Shudhangshu Bhusan Hoy Chowdhury v. Bejoy 
Kali Roy Chowdhury .... 
Shwc Tlic v. Tha Kado ... 

Shyamu Charan Bhattacharva v. Aklioy Kumar 1 
Mittcr * ... ...| 

m Nundv v. Abhiram Goswami... 


Shyumanand Dub v. Raj Naraiu Das 

Shyau Lai v. Bashirud Din ... ... 1 

I 

Sidha Ooprtl Brahmin V. Puran ... ...j 

Sidharathrai^Soojanrai v. Allan tram Bi\ldedchis.; 
Singarain Coad Syndicate Ld. v. Indra Nath: 

Chatterjee,.. v ...! 

Situ Koer v. Deo Nath Sahuy ... ...1 

Ham v. Kashi ... ...! 


j ‘244 — 28 A 174 ...; 9CG 

...{ 8 L B H 109 ...I 285 

...j A W N (1900), 33-3 A L J 10=28j 
; A 238 ' ,...; 47 5 

...i A NV N (1900), 51 — 3 A L J 185 287 

...! 3 A L J 435 - A W N (J9U0), 205! 

; —28 A (374 \..j 910 

.... A \V N (1000), 315 > .... :-U)7 

...* A, W N (1900), 08=3 A L J 200-- ' 
i 28 A 418 ...j 257 

...j A W N (1900), 2H9-3 A L J 0011... 55'J 


Do Do ...j 559 

8 A L J 747 - A W N (1900), 295... | 942 

8 P 1? 1905 (Rev) = 07 P L R 1909.. 142 

33 C GO I ...! 225 

A W N (1900), 55-3 A L J 105- : 

" 28 A 391 590 

33 C 849 ...j ‘2(YJ 

A W N (1900), 204 -3 A L J 755 ...; 741 

8 Bom I. R 897 ...! 29 


£n/ jJI 1 ft | 

.3 L B R 108 

... INI 

.. ! 274 

8 Bom L K 10= 1 M L r J 

r io=3o ni 

337 

...: 254 

8 Bom L R 777 

..J ‘292 

4 C L J 390 

...! 41H 

2NLK 79 

...i 788 

3 C L J 370 

...j 80 

3 L B R 109 

701) 


10 C W N 787 .... 303 

3 C L J 300;-- 10 C W N 738 = 3,3 Cj 
511 ... 225,434,503, 

571,591,018 

- 022 . 

4CLJ 508 ... 70,271,599 

3 A L J 030 — A W N (1900) 230 = 

J 28 A 778 ...i 684 

2NLK49 ... 105 

8 Bom L R 567 . . 024 

10 C VV N 173 ... 528 

8CLJ 370 " ... 9.39 

90 C 233 ; ... 681 



XL •, 


THE CURRENT INDEX, 1906, 


Name of Case. 


Site Rum Singh v. Pokhapal Singh 

Sobha Singh v. Nand Singh 
SomuSunduram Chettiar v. Narasimhachariai 

Pillai v. KrishnuHawiny Naidu 

Sonu Singh v. Behari Singh ... ' 1 ... 

Soosaya Pillai v. Aiyakannu Pillai ... 


Press Co. Ltd. ... 

Sosava Pillai T A v. Aivakannu Pillai 


varu v. Errappa Naidu 
Sri Harakh v. Ram Dat 

Maharani Beni Pcrshad Kocr v. Hamdahir 

Pandcy 

•Sriinaty Gayanoda Bala Pasco v. Bufcto Krishm 
m Daks Bairugee ... 

Sri Nath Shaha v. L E Ralli and others .* 
Srinibash Das v. Monmohini Dasi ... 

Srinivasamoorthy v. Venkata Varada Tyangar.. 

Srinivasamoorthy, S v. N T Venkata Varada! 

lyangar 

,S otherwise called Shamannaj 


v.(l)N T Venkata Varada lyangar alias 
N T Shamanna (2) S Venkata Varada 

lyangar alias § Shamanna V 

Srinivasa Raghava Ayyangar v. Pichaikaran . . . 

Row Sahib v. Yomunabhai Ammul ... 

Sri Raja Simhadri Appa Rao v. Prattipathij 
Ramayya 

Venkata Narasimha Appa Row v. Sri 

Rajah Rangayya Appa Row ... 
Sriram Chakrrtvarti v. llari Narain Singh Deo. 


Sinha 

-Chukarbutty v. Kumar Hari Narain 
Sinha Deo Bahadur ... 


Sriramulu v. Dalayya ... 

Stamp Act 1899 No 12 of 1905, Reference under... 

Stewart, M Rv. Ram Chand 

Subba Narayana Vathiar v. K Ratnaswami Iyer 

R^ldi v. Doraisami Pdthan . . . j 

Subbaro lu y. Gangayya 

Sub-Collector of Godavari v. Siragam Subbara- 

yucta 

Subraya Prabhu v. Manjunath Bhakft 
Sttdevi Devi 8 M v.'Sovaram Agarwallah «... 
Sujan Singh v. Fateh Muhammad ... 

Sukan Tell v. Bipal Teli..*. t 
Sultan Khan v. Radha Krishna Singh 


• 

f Volume and Page. 

Column of 
Digest. 

i 8 A L J 576 (F.B.) = A W N (1J»6) 


288-1 M L T 447 — 28 A 749 ... 

816 > 

! 50 P.Jt 1900=101 PLB 1906 ... 

j IBM LJ 108=29 M212 ... 

145 

776 

29 M 183 

241 

188 0 288 

1 16 ML J 475=1 MLT 348=29 M 

922 

j 529 

j 

625 

8 Bom LR 478 

323. . 

1MLT 848 = 16 MLJ 475 = 29 M 

% « 

529 

625 

IlMLT 287 = 29 M 484 = 16 M L J 


499 ...j 

481 

9 O C 80 

303 

10CWN21G 

»> . 

10 CWN 857 = 33 0 1040 

279 

10 C W N 253* (F.B.) 

G61 

3CLJ224 

834,866,519, 

« 

863 

1 M L T 71* = 16 M LJ 238 = 29 M 

< « 

239 

579,941 

Do Do 

579,941 

Do Do 

579,941 

29 M 184 

854 

29 M 84= 16 ML J 50 

909 

29 M 29 

674 

29 M 487 = 16 M LJ 178 

I 10 C W N 425 = 8 C L J 59 = 88 C 

472 

| 54 

671 

Do Do 

671 

4 

| Do Do 

m 

I1MLT414 

851 

1 16 M L J 54 

832 

! 2 L B R 205 (F.B.) 

865 

1 20 P L R 1906 = 26 PR 1906 

845,346 

1 M LT377+ (F.B.) = 16 M L J 508. 

87 

| 16 MLJ 491 

523 

! 29 M 329 

i 

852 

! 16 M L J 551 ‘ 

IV 

I 29 M 44 

176 

UOCWN806 

448 

! 124 P R 1906 

817 

4 CJ. J 888 

418 

j 4 Cl J 620 

! 

• 78 


I « 

9 In Col 941, this is wrongly printed as 1 M LT 7 V 
• This ease is wrongly printed as 1 M LT rn^L 87 887^ 




•TABLE OF OASES. 


XL! 



Volume and Page. 


Sultan Mahomed v. Alim Khan ... ...-' 9PLR 1906 

fiumera v» Piare Lai ... ... ...j A W N (1905), 201=2ALJ£65 = 

28 A 422 

Sumor Chand v. Wahid Husain Khan * ...j 8 A L J 819= A W N (1906), 310 ... 
Sumsuddin Gulam Hoosein v. Abdul Hooseinl 


Column of 
' Digest. 


Kalimoodin ... I 8 Bo$n,L R 781 

Sundar Jha v. Bansman Jha .. . 10 C W N 508 = 33 C 367 

Lai v. Chhitar Mai ... ... 3 A L J 644= A W N (1906), 2 

v. Ram Ghulam ... ... 3 A L J 8161 AWN (1906), 1 

Surtj Prasad v. Bapu Bishambhar Nath ... 9 O C 42 (B) 

Sureudtanath Ohose v. Beni Madhab Misrn *... 10 C W N 274 

Surja Narain Mantadal v. Nanda Lai Sinha ... 33 C 1212 

Suraj Bali Prasad v. Thomas, HE ...AWN (1906) 175 = 2 A L J 

= 28 A 48 

Pershad v. Phul Singh ... AWN (1906) 180 

Sura Singh v. Sant Singh ... ... <*3 V R 1906 = 122 P L R 1900 

Surat Citv Municipality, The v. Chunilal Manik- 

lal Gandhi ... ... 8 Bom L R 209 = 30 B 409 

Surendra Narain Sinha v. Hari Mohan Winner... 38 C 1201 

. Narian Mustafi v. Sauravini DaRi ... 8 C L J 839 ~ 10 C W N 535 

Syed Abu Jafar v. Maharaja Sir Partab Narain 

Singh ... ... ft O G 129 (B.) 


3 A LJ644 = A WN (1906), 242 ... 
3 A L J 8161 AWN (1906), 149 ... 
9 O C 42 (B) 

IOC WN 274 
33 C 1212 

AWN (1906) 175 = 2 A LJ714 = 


Ali v. NajabtAli #... 

Sltjjad v. Bhajan Singh 

Farzand Husain v. Galab Chand 

Husain v. Babu Durgu Charon... 

Serapat Hossein v. Tarini Prosad Dobcy 

Talip Husain v. Ram Charan ... 


... 11 C W N 143 

... 8 A L J 370 = A WN (1900) 157 

... 9 O C 227 

... 9GC 815 

... 11 C WN 141 

... 9 0C284 


Tadepnlli Subba Row v. Nawab Sayed Mir Gulam | 

Alikhan of Bangunapulli ... 29 M 69 
Tadhin Psoshad Singh v. Sardur Coomar Naru- .» 

yan Singh ... ... 10 C W N 234 • 

Talapoori Appiah v. Maram Reddi Rami Reddi 1 M L T 294 = 36 M L J 503 
Tangammai Naqhinr \. Subbammal ... 1GMLJ20 

Tants v. Gajodhar ... ... ... 2 N L R 98 

Tara Chand Marwari v. Ram Nath Singh ... 4 C L J 473 

Singh v. Khuslial Kumvar ... ...AWN (1906) 110 = 3 A L J 349=28 

A 610 

Tarif Dafadar v. Khotejannessa Bibi ... 10CWN 981 

Tasadduq Husain Khan v. Wazir Ali Klian ... U P LR 19(# 

Tejnath Dube v. Loknath Dube ... ... 2 N L R 7 

Tejul. Kanhaya ... ... ... 151 P L R 1906 

Tek Chajjd v. Sohel Singh ... ... 65 PR 19013 

Thakdi Hajji v. Budrudin Saib ... ... 29 M 208 

Thakur Bakhsh v. Bhajzwan Din ... ... 9 0 C 142 


Tarif Dafadar v. Khotejannessa Bibi ... 10CWN 981 

Tasadduq Husain Khun v. Wazir Ali Khan ... U P LR 19(# 

Tejnath Dube v. Loknath Dube ... ... 2 N L R 7 

Teju^. Kanhaya ... ... ... 151 P L R 1906 

Tek Chagd v. Sohel Singh ... ... 65 P R 19013 

Thakdi Hajji t. Budrudin Saib ... ... 29 M 208 

Thakur Bakhsh v. Bhag wan Din ... ... 9 0C142 

Thakur Das v. Beechey... ... ... 49 P R 1906= 10GPL R 1906 (F.B) 184 

Thakur Das v. Metan Mai ... ... 77 P K 1906 ... 398 

v. Muhammad Bakhsh ... 74 P L R 1906 ... 794 

DasseeDassee ... ... ... 33 C 827 ... 747 

Thakurian Chh&braj Koer v. B. Gopal Lai ... 9 0 C 118 (B) ... 134 

Thakur Jawahir Singh v, Thakur Sardar Knar 90C18 , 

— Mani Singh v. Dai Rani Koeri ... 33 C 1079 

Mohamad Nawab Alikhan v. Wahid Ali 9 O C 179 (B.)... 

Thein Pe v- U Pet ... • ... ... 3 L B R 175^ (F.B.) 

Thimma Reddi v. Chenna Reddi ... ... 16MLJ18 

Thomman Ittiavka v. HariharaAiyanNarayana « * 

Aiyan ....2ITLR199 

Thrikaikat Madathil * Raman v. Thiruthiyil 

* « Krishnan Narr ... , ♦ ... 16 M L J 48 * 29*M 153 (F,B.; ... 

Tika Bai v. Godha Ram... ... ... 145 PLR 1906 

Ram Narain Singh v. Sewftk Ram ... 1 10 P L R 1906 . 

Tirbeni Sahi v. Muhammad Umar... ... A W J^(1905), 265 = 3 A L J 4-28, 

Tiruvengadathiengarv. Vaidinatha Ayyar ... 29 M 303 1 


398 

794 

747 

134 

QOI 

516,598 

653 

190 

661 



XLII 


THE CURRENT INDEX, 1906. 


ftanp* of Case. 


Volume and Page. 


; Column,, of 

' Digest. 


Town [Municipality of Jiuubusar, The v. Girju-| 

r shankar Narsaramj 7 Bom Ij R 655 — .SO B 87 

Trailokya Npth Adhya v. Pulliu Bchari Baral...j 8 C L, J 385 
Trim bae rao Anandrao v. Balwant ‘mo Nit my an , 

rao ‘ .... 7 Bom L R 659 - 30 B 101 

Mantri v. rBalwanCrto 

Nurayan Row Mantri ...; Do Do 

Tukaram Manaji Dhangar v. Ramch^ndra IJari 


Peshkar 

Tulsha Kunwar v. Jagcshar Prasad 
Tulsi 1)^8 v Shoo Narain 


J2NDR25 

.[AWN (1906), 1 14 = 3 A L J 87*2 = 

■ 28 A 563 

.j AWN (1006), 53 = 3 A I, J 386 = 28j 
j A 375 

Tyob Beg Mahomod v. Alii Bhai Mangulji ... ,8 Bom L R 803 
Ulagappun Ambulam v. Chidambaram (!hetty... : 29 M 497 
Uma Churan Mahaldar v. <■ Narendra Nath: 

• Basil ... ...; IOC W N 126 = 33 C 273 

Umar Khau v. K had in Husain ... ... 9 O C 76 (B) 

ymaruddin v. Jim to ... ... ...! 101 P R 1906 = 156 P L H 1906 

v. Mussaininftt Janto... ...; 101 P R 1906-15(3 1» L R 1906 

Umatura Gupta v. Uma C lia ran Sen ...:,3 C L J 52 

U moduli Bhuva v. Rajilakshmi Debya ...: \ C L ,T 538 - 10 C W N 130— 33| 

i C 84 * O 

If mesh Chandra Roy v. Gour f-al Chaudhury ...| 10 C W N 1042 
Umrao Jowan Patel v. Munnumiuii Musa I man.! 2 N L R 23 
Upendra Nath Hazra v. Ram Nath Chowdliry.' 38 C 630 
Uthandi Mudali v. Rnghuvachuri ... 16 M LJ 106 -29 M 307 

lUtuiii Ishlok Rai v. Ram Narain Rai ...! A W N (1906) 44-= 3 A L J 171* 

I 28 A 365 

Vadilal Tfakamchand v. Fulchand Umodram ..! 7 Bom L R 664 = 30 B 56 
“V” — -Shakalchand v. (« F Burditt & eo ... j C Bom L H 272 - 30 B 61 
Vaidhianatha Ai\ an Ramaswamy Aiyan v. 

Kanakku Kuttalanathan Velayudhan! 21 T L R 236 
Vainadava Desikur v. Murugesa Mudali ... 29 M 75 
Vanamamalai Bhashyakar v. Krishnasamij 

<■ Thatliacliariar ...j 16 M 1. J 150 

Vanamikalingu Mudali v. Chidamhara Clicttv.J 29 M 37 


Vava Adima v. Tlio Dewan of Travancore 
Veerareddi v. Bapireddi... ... ...i 

Veera Soorappa Nayani v. Errappa Naidu ...j 

Veir Singh v. Sir Mukh Singh ... ...' 

Velayudhan Nilakantan v. Krishnan Pnd- 
mnnablian... ...1 

Vellappa bin Parasharampa v. Desavappa bin 

Khalilappa ...j 7 Bom L R 739 = 30 B 218 
Vonkappachari v. Manjunatha Kampti .. j 16 M L J 526 
Venkappa Timmappa v.Fakirgoda Goviudgowda 1 8 Bom L R 346 


! 21 T Ij R 215 

! 16 M L J 395= 1 MLT 153 (F. B.)i 
[ -29 M 836 

■ 29 M 484- 1 MLT 287 - 16 M L J 
• 499 

‘j84 PR 1906 


21 T L R 138 


Venkataehalam Chetty v. Veerappa Pillai 
Venkatappa Naick v. Subba Naik . 
tVenkataramtmavya Pantulu v. Venkatara- 
mana J!>obk Pantulu Garu 
Venkataramiah Pantulu v. Ramakriskna Pantulu 
►Vilayat Husen v. Maharajah Mahendra Chandra! 

Nandy * .x 
Vithu Govinda v. Ramji Yolluji 
Voss, A E v. Secretary of State for India 


29 INI 314 
16 M L J 59 
1ML T 28 (F.B.) = 29 200=161 

M L J 69 1 

29 M 305 

AWN (1905), 198} =28 A 88 
8 Bom L R 19=1 MLT6S 
33 C 669 


662 

259 

25 

25 

703 

351 ft 

252 r 

232 

531 

78 

135 

401 

401 

902 

101 

365 

852 

831 

933 

810 

316 

876 

428, 665 
113 

802 

913 

843 

890 

481 ■ 

93 V. 

549 

603 

206 

470 

251 

831 


303 

28 

845 


* This is wrongly printed as 3 A L 171 in Col.*810. 

f This is wrongly printed in Col. 489 as Kukarla Abbayav. Raja Venkata 
< Papayya Rao. 

t , Thi « is wrongly printod as A W N (1905), 108 in Qol. 803, 

* •© 




TABLE OF CASES. 


\MII 


Name of Cane! 


Volume and Page. 


Column of 

Digest. 


Vythilinga Nadan v. Narayann Sami Ay van ... 
Vylhilingam Pillai.V.v. Kuthirnvnttath Nair ... 

• • 
NVadhawa Mai v. Wadhawa 
Wahcda Khatum v. Buln q u i Das ... 

\V ay id Khan v. I >argahi Khan 
Wali Muhammad v. Mariam Bi 

v, Mumammat Mariam Bi ... 

Wali-ullah v. Du rga Prasad 

• • 
Waman itabitji v. Changu Patil 

r Hari . Doah Pande v. Hari Vuthal 

Parulekar 

Wasawa Singh v. L.il Singh 


Wasiuzzaman v. Nasi ran Bibi 
Wnthawa, VV alias Nga Tun Min v. Nga Po 
Wazi ra n nd Sukha v. Bam Singh ... 

Wazir Ali v. Jftnki Prasad 

Wazir-un Nissa v. Nisiran Bibi 
Wilayati Begam v. Ram Lull 
Wooiiwalla & Co. R*S. v.'N C Maclert 
Yakub Ali JvAan v. Kishan Lai 
Yakub Ali Khan v. Lala Kisliun Lai 
Yarlgadda V T ceraragliavayya v. Goran tin 
Ramuyya 

Yedu Yodn v. Kesarbai Jobarmal ... 

Y ellappa v . Dosavappa ... 

Yelumali Ghctti v. Srinivasa Chotti 

Yesa bin Ratn Bolva v. Sukaram ( J opal Ganu. 

Zaer Husain Khun v. Kurshcd Jan... 

Zaharia v. Gopal 
Zahur Ali v. Shor Ali ... 


Zamindars of Dhnr v. Rana 


1GMLJ8G4 

1G M L J 358 -- 1MLT 290 -2tf M 
501 

144 P L R 100G * 

8 A L J 885 = A W N (IQOCi), 140 ..., 
OOClTif ...! 

52 P R 1900=102 PL R 1900 ...! 

Do .» Ho 

AWN (1000) 88=3 A L J 181-28! 

A 840 ...| 

8 Bom L R 87 ...j 

8 Bom Ti Ft 032 

48 P B 1900 (P.B, .104 P L H| 
1900 

A WN (1000) 160 , 3’ A I.J 843 .x 
IT B B (10001 Specific Uelifif 30 ... 

14 I* L B 1 900 =--34! P R 1900 

8 A L J 458 = AWN (1900) 183 = 
28 A 071 ’ ... : 

AWN (1900) 100 - 8 A L J 843 ... 
AWN (1900) 08 ... : 

8 Bom L B 470-= 30 B 515 
A W N (1906) 2 10 28 A 743 ... I 

Do I)o ... I 

15 Hr L J 484*29 Mill 

8 Bom L H1I0 ... I 

7 Bom L R 739 - 30 15 218 ...I 

29 M 294 ... 1 

7 rtom L R 941 = 30 B 298 
3 A L J 200 -= A W N (1904!) 99 = 28 

A ^41% /V H \ i 

3 A L J 511 - AW N (1900) 195..*.' J 
A W N (1900) 5 — 8 A L J ‘20*28 A 
28 3 

53 PR 1900 — 103 V L R 1900 ] 


Zohra v. Mangu Lai ... ... . 28 A 7JM - A W N (190G) 223-3 Af 


L J 509 (F.B.) ...j 127 

Zorawar Singh v. Dewa... ... 142 P R IfKKT ...j 981 

Zulhekahai v. Aveshabai... ... ...I 7 Bom. L R 753 - 30 B 190 ... 743 

Zulflkar Khan v. Tlio Collector of Mianwali ...| 90 P R 1905 -49 P L R 190G ...| 05 




TABLE ’OF CASES, OVER-RULED, FOLLOWED, &c. 


I. L. R. Allahabad Series. 

1 A 46, Musammat Gunga v. Ghasita...R...3 4 
\jJ*687=AWN (1906) 248 ... 512 

1 A 57? Hamir Singh v. Musaniniat Z;ikia...R... 

90C97 ... ... C49 

1 A 77, Baldco Das v. Sham Lai. ..R... 10 C W 
N 765 -33 C 1119 ... 474 

1 A 206,* The Municipal Committee of Morada- 
bad *v. Chatri Singh. ..D.. .A W N 
(1906) 107 = 3 ALJ 341=28 A 600 

... 121 

1 A 499, llirgaj Sivgh v.fDobi Singh ...R...2 N 
ER113 ... ... ... 718 

1 A 521, Abadi Begam v. Imam Begam...R... A 
WN (1906) 177 = 3 ALJ 798 = 28 A 

691 ... 763 

1 A 533, Hasan Ali v. Mehdi HuHain...R...4 C L 
J 578 ... ... ... 649 

...F...4 C|L 

J 485=11 CWN71 ... 641 & 642 

, , . . .R. . .90.C. 

' 97 ... ... ... 649 

1 A 549,Kanahi Ram v. Biddya Ram ...F... A 
W N. (1905) 205 = 2 A L J 663=28 A. 
283 f ... ... ... 13 

1 A 596, Gulzari Lai v. The Collector of Bareilly 
• ...R...10 C W N 857 = 33 C 1040 
• ... ... 279 <fc 280 

1 A 644, Jawahir Lai v. Narain Das...F...A W N 

(1906) 55 = 3 A L J 165 = 28 A 391. ..590 

2 A 94, ShafUud-din v. Lochon Singh. ..F... 21 

T L R 183 ... ... 635 

2 A 129, Binda Prasad v. Madhu Prasad... R... 2 
» N LR 179 ... ... 722 

2 A* 196, The Collector of Morodabad v. Muham- 
mad Daim ...R...10 CJ W N 857 = 33C 
1040 ... ... 279 & 280 

2 A 241, Skinner v„ Orde ...R...8 L B R 194.. .280 
f 2 A 269, Manni Kas^undhan v. Crooke...D... 
A JiV JT (1906) 107=3 ALJ 841=26 A 
600* ... ... "... 131 

9 

•This is a mistake for*l A 269. 
t This is a mistake for 2 A 296... 


2 A 290, Stfltan Kuar v< Gulzurft Lal...R...3 A 
LJ585(F.B.)=A WN (1906) 236=1 
M L T 247 = 28 A 771 ... 258 & 254 

2 A 474, Shoo Pr&sud v. Miller.. .F... 8* A L J 
604 = A W N (1906) 250 ... 533 

2 A 554, Safdar Ali v. Lachmon das... R... JO 
C W N '551=3 C LJ 576=33 0 618 

... 787 

, . ■ ...F...2N % 

L R 121 ... , ... ... 788 

2 A 565, Kuray Mai v. Puran Mal...F...A W N* 
(1905) 225 = 28 A 155 ... 898 

2 A 682, Chedi Lai v. Kirath Chand...F...33 C 
1232 ... ... ... 374 

2 A 720, Ram Prasad v. Sukh I>ai...R...8 Bom 
L R 885 ... ... 47 A 370 

2 A 807, Jugat Nafain v. Qutub Husain. ..D... 

v 29M217... ... • ... 908 

"2 A 831, Wiiavat Husain v. Allah Rakhi...F... 

AWN (1906) 136=3 A L J432... 826 
2 A 905, * Chandika Singh v. Pohkar Singh 
...Dlss...2 ALJ 630(F.B.) = A WN 
(1905)244 = 28 A 174 ... 906 

2 A 906, Chandika. Singh v. fokkar Singh 

...Distd...2 A L J 630 (F.B.)...A W N 
(1905) 244 = 28 A 174 ... 90G 

3 A 45, Gauri Sahai v. Rukko ...F... 2 A L J 

654 -AWN (1905) 242 = 28 A 187...510 

, Gauri Sahai v. Rukko ...F... AWN 

. '(1906) 13 = 3 A L J 87=28 A 307. ...482 
3 A 157, Himmat Singh v, Sewa Ram...F...2 N 
LR 121 ... ... ... 783 

3 A 424, Imam-un-nissa Bibi v. Liakat Husain 
...Dlstd...2ALJ640=A WN (1905) 
241 = 28 A 198 * ... 94 

3 A 484, Khpir-un-nissa v. Gauri Shankar... D 
...A W N (1906) 162=3 ALJ 845 = 28 
* A 651 ... ... ... 62C 

' 3 A 600, Huaain Ali v. Hale* AU...F...4 C L 3 
510 * ...' ... ... 612 


8 A 712, Kuban Lai v. Kmlook...R...Q N L R, 
174 ... ... 618 



* This is a mistake for 2 A 90$ 



XLyt 


TABLE OF CASES, OVER-RULED, FOLLOWED, &c. 


3 A 852, Mauji Ram v. Tara Singh. ..Refd* to... 
A W N (1905) 176=2 A L J 507 * *28 A 
HO , ... ... ' ... 54 

3 A 857, Piari v. Khiuli Ram...R...9 O C 3 22 

... ‘2*2*2 

4 A 58, Pancham SinghAii v. Ahmad... R... 4 C L 

J 79 ... ... <m 

4 A 30*2, Lukh Raj Singh v. Dulhmu Kucr 
...Appr...3A I. .T 6S4 = AWN (1900) 
280 27 

4 A 382, Sukhdeo Rai v. Sheo (rhulam...not F 

... A W N (1900) 3 - 3 A* L .1 140= 
28’ A 273 ... ... ... 215 

5 A 142 = 9 1 A 182, Rai Balkrisluia v. Muhsu- 

' * matMasuma Bibi...D...4 C L J 1 (P.C) 
^1 M L T 205 = 3 A L J 495 = 9 O C 
188=8 Bom. L R 491 = 10 C W N H49 
= 16 3C L J 292 = 28 A 570 ... 134 

5 A 163, Narsin^h Dab v. Mangal Dubey...R...8 
' L B R 191 ... ... 218 

* 5 A 263, Sukho Bibi v. Ram* Sukh...R...4 C L J 
162=33 0 881 ... ... 611 

5 A 289, Risdha Prasad Singh v. Bhagwan Rai 
...Appr...A W N (1000), 139 005 

, v. 

...F...3 A L J 469 = 28 A 622 ... 935 

5 A 311 (F.B.). JegatNaruin v. Sheo Das ..F... 
AWN (1906) 13 = 3 A L J 87-28 A 

307 ... 482 

, ...F...2 A L 

J 654 = A W N (1905) 242 = 28 A 
187 ... ... ... 510 

5 A 316, lutizam Ali Khan v. Narain Singh 
...R.. t 9 LB 11225 ... 260 

— » " *“ • ■ • 
Declared to be no longer law . A 

W N (1905) 263 = 28 A 238 . . . 200 

5 A 333, Dayanand v. Bakhta war Singh, Deci- 
sion of Oi.dfik.ld, J... approved... 33 C 
11 ... ... ... 370 

5 A 430, Jogul Kishore v. Shib Sahai ...R.. a 2 
NL R 52 ... ... 490 

5 A 490, Rainausar Pandev v. Baghubar Jati 
Refd. to AWN (1005) 176 = 2 A L 
J 507f=28 A 30 ... ... 64 

5 A 509, Deo Kiahen v. Budh Brakusli ...F... 

A W N( 1905) 205 = 3 A L J 4^28 A 24* 

... 482 f 

6 A 116* Ramphal Rai v. Tula Kuari ...R... 

AWN (1906) 272 = 3 A L J 755 516 

*6 A 148, Secretary of State v. Jagun Prasad ... 

D... 7 Bom L R 735 = 30B 137 . , 826 

1 «. . 

•This is u mistake for 28 A 247 in Col 482. 


| 6 A 186, Bhola v. Gobind Dayal ...F... 2 A L J 
450= A W N (1903) 165 = 28 A 21 

r ... .... ... r ... 292 

, 6 A 269= 11 T A 37, Ram Klrpul v. Rup Kuari 
...R... 3C L J 240= 10C W N 209.. .81 1 

, ; ...F... 

8 LB R 131 ... ... 314 

, ■> ...RRF... 

3CLJ 67=33 C 927 ... 300 

6 A 292, Sharup Chaud Mala v. Pat Dassee 
...F...124 P R 1906 ... 317 

6 A 406, Nath.-< Singh v. Jodha Singh. ..R... 2 
N L it 98 ... ... 190 

6 A 488, Hafiz Ahmad v. Sobha Ihnn* .R...9 O 

C 153 ... ... 372 

7 A 41, Hari Har Dat v. Sheo Prasad... F... A 

W N (1906), 177 = 3 A L J 798 = 28 A 
691 ... .. .. 763 

7 A 18*2, Jawahra v. Akbar Hussain. .R... 10 C 
W N 867 = 83 C905... , 219 

7 A 184, Gandharp Singh v. Sahib Singh»..R... 
3 A L J 641= A W N (1906), 240 

, ... ... 761 

7 A 345, Har Prasad v. Jafar Ali. r .R...U B R 
(1906), Limitation 7... ... 624 

7 A 602 = 12 1A 12, (followed ill 12 C 389), 
Ramadin v. Kalka Pcrshad (Miller v. 
Runga Nath Moulick)...D...33 C 998 

... ... 612 

7 A 516, Bhavion v. Parmeshri Di r al...F...3 A 
L J 621 = A W N (1906), 214 881 

7 A GOO, Jamait-un-uissa v. Lutf-un-nissa...R... 
AWN (1906), 44=3 A L J 171=28 
A 365 ... ... ... 810 

7 A 817, Imdad Ali Khan v. The Collector of 

Farakhabad ...D...4 C L J 256 ...95 

, i ...R... 

115 P. R. 1906 ... 58 

| 7 A 899, Bradley v. Atkinson...R... ^16 M L J 
j 538 * ... ... *925 & 926 

| a A 102, Karim Bakhsh Khan v. Phula Bibi 
...R... AWN (1906) 308 ... 765 

8 A 149, Abdul Kadirv. Salima. ..F... 7 Bom L 

R 684 = 30 B 122 ... ... 649 

8 A 185, Dip Narai Rai v. Dipan Rai... R... 29 M 
401 ... ... ,68<J 

8 A 189, Mahadeo Prasad v. Mathura... R... 9 O 
C 227 "... ... ... 131 

8 A 324, Sita Ram v. Amir Begam...R...9 O 
C 97 ... "... ... 640 

8 ^ 639, Hardeo Das v. 'Zamau Khan... R... 125 

1 P R 1906 ... c «, ‘ ... 301 

9 A 97, Bhagwan Sahai v. Bhagwan Din...R... 

9 C/C 373 f . e . ... 619 

9 A 99, Bhagwan Sahai v. Bhagwan Sind...F... 
34 P L R 1906 ... ... 682 



TABLE OF CASES, OVER-RULED, FOLLOWED, &c. 


XJ.VII 


9 A 108, Jiwan Ali Beg v. Basa Mal...D... 71 P 
R 1906 •... ... ... 790 

9 A 340, Girraj v. Kazi Hamit}.. Ref d. to. ..3 C t 
' LJ2G0... ... ... 35 

, ... Refd. to.. .A W N 

(1905), 17(i - 2 A L J 507*=28 A 30... 54 
9 A 4G7, Narain Kuar v. Chandy Din...R...9 0 
C 239 ...» ... ... 464 

9 A 486, Gobind Prasad v. Chandar Sekbar 
...Cited and F...10 P R 1906 ... 349 
9 A 493, Jamma v. Nain Sukh... considered... 

3 A L J 274 -AWN (1906) 1 17 --28 A 

# 508 . ... ... ... 476 j 

9 A 513, llaift Prasad v. Abdul Karim... F... A j 

, W N (1905), 190 = 2 A L J 482- 28 A j 
60 ... ... 750 I 

9 A 613, Mata Din v. Ganga Bai...R...9 O C 

65 ... ... 745 

10 A 8, Nauraug Singh v. Sadapal Singh 

* overruled... A W N (1906)64 - 3 A 

• L J 168--28 A 408 ... ... 287! 

10 A 20, Kalka Prasjid v. Clian dan Singh. ..R... j 

144 P U I 9 O 6 , ... ... 36 j 

10 A 204, Gobi Din v. Chunna Jjal...F...16 AT L ! 

J 475 - 1 M L T 348 21) M 529 ... 62* : 
10 A 272, Sarjat Kuari v. De«raj...R... 1 M L T i 
287 --29 M 484- 16 M L J 199 ... 481 ! 

, ... R... ; 

10 ML .7 339-1 M L T 272 - 29 M i 
45$ ... ... ... 480 ' 

10 A 353 (387), Gokal Piasad v. ltadho...com- ! 

mented on... 3 A L J 670 A W N J 

* (1906), 213 ... ... 421 I 

10 A 411, KamNarain v. Bisheshar Prasad... F j 
3 ALJ 044 = A W N (1906), 242... 816 j 
10 A 421, Mul Gliand v. Madho Ram...R...U B j 
R (1906), Evidence 13 ... 435 | 

10 A 4.95, Kanhia Lai v. Muhin Lul...R...9 O C I 
119 (B) ... ... 520 and 52! j 

10 A 553, Totav. Sardul Singh... R... 2 NLH i 
110 ... ... ... 466 

10 A 587, Ramjiwan Mai v. Chund Mai...F... 

24 P L R 1900 ... ... 302 

^0 A.C11, Girdhari Lai v. Bhola Nath... R... 3 A j 
L J 435 ... 70 g ; 

11 A 1, Rahim Bukhsh v. Muhammad Hassan, j 

...R...23 fR 1906-107 P L IT 1906 j 
755 i 

1 1 A 49, Bassu Kuat v. Dhum Singh... Appl # .. ! 

3 A Lf J 228 - A W N (1906), 8#... 608 j 
11 A 148, Balkishan v, Kishanla1...R..’*.10 C W 
N 984 = 4 C LJ W9 — 33 C 1101. ...818 
11 A 241 (P.C.), Skinner v. Orde...D...78 P R 
1906=150 4P,L R 1906 ... 586 

FF “ . 


11 A 244, Shib Lai v. Bhagwan Das:..Appr. ft 
| F...1MLT432 , ... ... 842 

! 11 A 267, * Muhammad Saluiman Khan v. 
i Muhammad Yar Khan. ..R... 48 P R 

1906 (F. B.) 104 y L R 1906 ... 759 

11 A 310, Radha v. Kinlock...F...2 N LR 42 

• 356 

11 A 321,Girdbarec Lull v. Kan too Uill...Refd. 
to. ..2 ALJ 647 - A W N (1905) 248 - 

j >'28 A PH2 ... 489 

1 1 A 330, Ifar Sarnn Das v. Nandi. .F. .3 A L 
J 739 -- A W N (1906), 299 ... 13 

1 1 A 340, ltup Chand v. Shamsul Jehau 
. . . Dies . . . 48 P U 1906 (F. B.) = 104 P L 
R 1906 ... ... t 759 

11 A 378, Kliai rati Lai v. Tho Secretary of State 
for India in Council... R... 9 () C 311 
(B) .?. ... , ... 57 

II A 486, Raj Singh v. Pannanand^...R AW 
N (1906)14 - 3 A L J 17J --28 A 365 

... 810 * 

U A 633, Gohardhan Das v. Gokal Das... Dies... * 
50 PR 1906 ... ... 692 

11 A 793, Gulzari L:U v. .7 ad aun Rai...F...71 

L Ft 1906= 55 P. R. 1906 ... 545 

12 A 46,Larliho v. 1 lar Sahai...R...U Bli(1905) 

Evidence 7 ... ... 440 

12 A 51 - 16 T A 186, Suiidai' v. Parbati.. R...33 
C 1079 ... ... ... 516 

, • ...R...9 

O C 161 ... ... ... 740 

, Sundar v. Parbati... R... A W N (1906) 

264 = 3 A L J 775 ... ... 741 

Sundar v. Parbati... D... A W N (1906) 

264 -3 ALJ 775 ... ... 741 

e 

12 A 57, Muuro v. Tho Cawnpore Municipal 
Board. ..F... A W N (1906) 21=28 A 
310 = 3 ALJ 838 ... ... 376 

12 A 64, Chatter v. Nawal Singh. ..F... A W N 
(1906), 54 — 3 ALJ 13 = 28 A 887 

... 629 

12 A 96, Sant Lai v. Umruo-un-iiisa ...F...9 
C) C 289 ... ... ... 766 

12 A 110, Ibin Husain v. Ram Dei...R...9 0 C 
259 (B),... ... ... 894 

12 A 129, Balkaran Raiv. Gobind Nath Tiwari 
...F...AW N (1906) 21-28 A 310 -3 
ALV88H ... ... 376 , 

12»A 169, l\azi-ud-din v. Karim Bakhsh...R... 

4 3 A L J 579 (F. B.) - A W N il'JOti) 

235 = 1 M L T 242 ... ... 30 

12 A 813, Soth Chand Mai v. Durga Dci...R... * 
A W.N (1906) 158 8 A L J 565 = 28 A 
644 ... ...» ... 2 Id • 

. . : »••• 

A WN (1905) 180 = 28 A 51 ... 240 



TABLE OP CASES, OVER-RULED, FOLLOWED, Ac. 


12 A 313, Seth Chant! M«i! v. Durga Dei ... F... 

8 A L J370 - A \VN (1906) J57 ... 244 
1*2 A 399 (F. B.) ftugnn Singhv. Ilira Singli | 

...F...34P LR 190ft " ... G32 ! 

12 A 42G, Safdur Ali- v. Dost Muhammad... F... 

A W N (1905) 219-2 A L J 612 = 28 A 
124 # ... ... ... 750 

19 A 440, £heo Prosad v. Kiralal;..K...II C W 
N 103 ... ... ... 448 

12 A 010, Hamcahar Singh v. Sheodin* Singh 

F...A W N (1900) 28- 3 A L J 40... 124 

1 MI.T 208 (F.B.) * 10 MLJ 479. ...230 

fi_, 

• ' 9 OC 80 ... ... ... 303 

13 A 28 (44), Kish an Lull v. Ganga Ram...R... 

4 C L J 2i6 = 33 C 385 ... 924 

13 A 89, Abdul Atajid v. Mufiammad Fuizullah 
D...190P L R 1935- 1 PR i906. ...790 
. 13 A 94, Pirbhutfurain Singh v, Sita Ram...R... 

9 0 C 153 * ... .. 372 

' , ...I-.: 

29 M 807 « 16 M L J 287 ... 373 

13 A 278, OudhBehari Lai v. Nageshar L&1...R 
. .2 AUMO^AWN (1905) 241 =-28 
A 103 ... ... ... 911 

13 A 300, liar Narain Singh v. Bhagwaut 
KW...F...2 N LR81 ... 286 

13 A 300= 18 1 A 55, Raja liar Narain Singh v. ( 
Chaudhraiu Hhugwant Kuar...R...33 
C 498 ... ... ...287 

13 A 300, Raja liar Narain Singh v. Chuudli- 
Vain Bhugwant...R... 2 N L R 121 

... 783 

13 A 305, Bisbniitli Prasad v. .1 ugarnath Prasad 
...F.. 78 Plt 1900— 150 P L R 1906 

... ... 586 

13 A 309, Nasratuliah v. Mujibullah ...F...10 C 
W N 839... ... ... 211 

, R...S A 

L J 379 - A W N (1906) 142 = 28 A 627 

... 228 

13 A 356, Durga Dei v. Bhagwafc Prasad... DUt 
...4 C L J 141 -"33 C 867 ... 681 

* . R - 

A W N (1906), 44 — 3 A L J Kl =28 A 
3C5 ... ... ... 810 

•18 A 412, Mata Din Kasodban v. Kassim 
Hussain... R... 7 Bom LR 811= BOB 
' 150 ... ... ... 371' 

13 A 432, Mata Din Kasochian v. Kazim 
c Husain ..Refd. to. ..7 Bom L R 81 1 * 

8013 156... 221 

«-i , ~ . . Difl» . . 

3 C L J 205- 33 C 425 ... 905 


• J*his is a mistake for 18 A 432 


13 A 432, Matta Din Knsodham v. Kazim Hu- 

sain 3 A L J 848 ...* .. v 911 

53 A 537, Wali Ahmad Khan v. Ajudhia Kandu 
...B...A W N (1906), 264 — 8 A L J 775 
... ... 741 

14 A 1, Ashfuq Ahmed v. Wazir Ali...Dilf .»9 

0 C 91 (B) ... ... 9J9 

14* A 141, Muhammad Zahur v. Cheda Lal...F 
...33 0 386 = IOC WN501 ... 28 

14 A 145, ICadir Bakhsh v. Bhawani Prasad 
...R...8 LB B 172 ... ... 271 

14 A 193, Jafar Husain v. Mashuq AU...R...3 A 
, L J 567 = A \VN (1906), 284 = 28«A 760 

... * * \.. f ,40 

14 A 226, Naim-ullah Khan v. Lhsait-uliah 
Khan.. .F... A W N (1905), 218= 28 A 
133 ... ... ... 660 
14 A 343, Ram Manohar Misr v. Lai Behari 
Misi\..R. .2 N L R 81 ... 2fG 

14 A 513, Musaheb Zaznan Khairv. Inayat-ul- 

lah...R...4C L J 246 ...' 682 

...R...AW N (1906),* 44 = 3 AL3 171 
= 28 A 365 ... 1 * ... 810 

15 A 14, In the matter of the petition of Si -a 

ram Kesho...F...A \V N (190G), 55=3 
A LJ 165=28 A 391 ... 590 

15 A 84, Dhonkal Singh v. Phakkar Singh. ..B... 

9 O C 288 . ... 229 

15 A 219, Khiali Ram v. Nathu Lal...R...A W 
N (1906) 28 = 3 A L J 40 ... 124 

, , ...R... 3 A, 

L J 731 = A W N (1906), 300 ... 711 

15 A 304, Bhagwati Prasad v. Radha Kishen 
Sewak Pande...D...4 C L J 219 -33 C 
985 ... ... , ... 88 

15 A 327, Phundo v. Jaugi Nath...B...9CJ.C. 243. 

(B) ... * ... 210 

35 A 357 (P.G), Raja Mokhim Singh and others 
v. Rup Singh and others. . .R. . .26 P B 
1906 = 20 P 10 1906 ... 845 

15 A 373, Gauri Dutt v. ParsothamDas...F...A 
WN (1905), 218 = 28 A 133 ... 580 

15 A 405, Guise v. Jaisraj...Refd. to.. .A W N* 

(1905) 191=2 A L J 749=28 A 72..V247 

16 A 3, Rnghubar Dial v Madam Mohan... R... 

» 4 C LJ 162 = 88 C 881 ... 6U 

16 A 59, Kubra Bibi v. Wajid*Khan... Quoad hoo 
over-ruled... AeW N (1900), 809 ... 795 

16' A Fateh Chand v. Muhammad Buksh 
.,BOtF...29M77 ... ... 49 

16 A 279, Oafieshi Lall v. Kh&irati Singh.. .R... 
9 O C 826 ... ... 228 

, • • i* , 

90 C 839 ... 821 


TABLE OP CASES, OVER-RULED, FOLLOWED, <fcc. 


XL1X 


16 A 286, Modho Das v. Ruinji Pattftk...F...8 A S 
L J 611= A WN (1906) 195 ... 372 ; 

10 A 328, Naunihal Bhagat v. Rameshar 
* Bhagat...R... AWN (1900) 174 

... 424 & 425 

16 A 344, Begum v. Mahammad Yakub 
• ...disapproved... 1 MLT 153 (F.B.)~ 

29 M 830*5 16 M L J 895 ... ,890 j 

IG A STL Shankar Prasad v. Jalpa Prasad j 
...Distd.-.A W N (1905), 208 =28 A 249 
... ... 445 ! 


18 A 19, Shnonath Singh v Ram Dili ...R... 9 
O C 80 ... ... ... 303 

18 A 81. Muhammad UuMOfi Aft v. Thaktir Dlm- 
rom...R...4 C L J 240 ... 440 

18 A 42, East India Railway Company v. Bun- 
yad AU...F...2 N L U 125 ... 50 

18 A 40 (49), Ram Naray^n Singh v. Bnbu 
Singh. ..R. .3 A L J 654=. A W N(1906) 
280 .. ... ... 27 
18 A 49, RunhNewaz v. Ram Cluir.in...Diss... 
11 OWN 103 ... ... 448 


16 A 412, Dakhmi Din v. Rahim-un-nipsa...F,.. 
AWN (1905), 219=2 A L J 012=28 

• A d24 ... ... ... 750 

, D. 

' 2 A LJ788=A WN (1905) 204 = 28 A 

246 ... ... ... 751 

16 A 449, Lachmi Narain v. Kunji Lai ...D... 

AWN (1906) 10=3 A L J 127 ... 488 

. ...R... 

8 A - L J 668— AW N (1906) 281... 493 
*17 A 17,Hamida Bibi v, Ali Hutson Khan...D... 
21 T L B 191 ^ ... ... 322 

17 A 21, Aijirit Ram v. Dasrat Umn ...R.. A W 

N (1906) 186 = 28 A 621 ... 299 

17 A 29 (31), Durga Pihal Das v. Auor»ji...R... 

8 C LJ 67 = 88 C 927 ... 300 

17 A 45, Haidri Begam v. Nathu ...R... 8 C L J 
274 = 83 0 329 ... ... 847 

17 A 68, Cachmi Narain v. Muhamad Yusuf 
...H...AWN (1905) 225 = 28 A 155 

... 898 

17 A 69, DwarkaDas v. Kameshar Prasad. ..R... 

2NLR87 ... ... 258 

17 A 87, Kuat Sen v. Mamman . . .F. . . AWN 
(1906)80=28 A 484... ... 748 

17 A 172, HnAlidu Bibi v. Ali Hutton Khan 
. ...F...2NLR7 ... ... 278 

17 A 274. AmbikaPat v. Ram Udit...Refd. to 
AWN (1906) 64 = 8 A LJ 123 

•: ... 228 

17 A 511 (P.C.) Chajh^S-Das v. Brij Bnukau 
Lal...F...2 NLR 102 (F.O.) ... 096 
17 A 581. JJalavati v. Chedi Lal...R...S C L J 

||0 m ••• ••• 

R...29 M 104 

824 & 825 


17 A 588, Mewa Kuar v. Bankrsi Prasad.. .R... 

9 O C 294 * ... . — 221 

■ ...R... 

90 C 822 * ..." • • „ aa3 

f I8A 9, Nend Kishore Lai y. Ahmad Ata 
I..F...A W N (1905) 178* 2> A L J 702 
=28A 44 ^ ... * ... 880 

(•■This ia mistake tor 17 A 172 t 

• fat del 880, this ^wrongly printed as 18 A C 9. 


18 A 113, tyaiiga Prasad v. Chunni LaI...F..,9 
O C 283 ... ... ... 081 

1MA141, Shirin Begam v. Agha Ali Khan..F.. 
AWN (1906) 8 . 3 A L J 140 -,28 A 
273 ... ... 245 

18 A 100, AmanatBibiv. Ajudhia...R...2N L R 
174 613 

i.3 A 223, JaggarNuth Pande v. Jokhen Tenari 
...F...48 P R 1906 (F % B.) = 104 V L R 
1900 ... ... ... 759' 

, 18 A 223, Jaggar Nath Pande v. Jokhu Towat* 
...R...A WN (1906), 198 = 9 A L J 804 
=28 A 676 .. ... 708 

18 A 227, Shoontlan Kunwari v. Ram Pargash 
. .Appr . A W N (1906) 173 = 28 A 689 

.. 501 

18 A 260, Kanhaiya Lai v. Panchnram. .R...2 

NLR 123 522 

» 18 A 329, Rakchcdi Blgigat v. Nakolicdi Misr 
...R...2N LR92 717 *718 

18 A 832, Mihiu Mai v. Imtiiiz Ali ...D...69 P 
R 1906=1 18 P L R 1900 492 

18 A 344 (347) Lttrhini Narain v. JtVula Nath 
...R...29 M 84 - 16 M L 3 50 909 

18 A 354, Badhri Prasad v. Slioodhi:ui...R...2 
NLlt 170... 729 

18 A 373, Nixainmuddiu v. Anaudi...Rafd.tO-.-3 
CU 200 85 

18 A 419, Raindus v. The Secretary of Slate 
...R...10 C WN 857 - 83 C 1040 
279 & 280 

18 A 422, Ibrahim Ali v. Mohsin AU...R...2 N L 
R 81 286 

18 A 455, Chirdnji Lai v. Tharm F)iugh...F.. 48 
P R 1906 (F. B.) = 104 P L R 1906... 79 

18 A 478^ Gunjra Kuar v. Ablakh Pando ...R... > 

* 4C LJ 181=8 Bom LR 705 = 80 B 

528=1 M LT801 (F.O.) ... 544 

19 A 16, Mathura Das v, Bhikhan Mal...R...3 ( 

A.LJ 415 (P.C.)=10 C W N 780=8 
Bom L R 402=8 q L J 594= 1M k T 
111 =98 A 488 . ... ... *89 



TABLE OF CASES, OVER-RULED, FOLLOWED, Ac. 


19 A 16, Marhura Das v. Bhikhan Mai ...R... 

9 O C J 19 (B) ... 520 & 521 

19 A 89 (PX.) Msrthuni Das v. Raja Nurcndar 
Bahadur... P... 2 N L R 162 (P.C.) 

... f ... ... 690 | 

19 A 138, Janki v. Bhuiron...R...9 0 C 119 (B) 

... 520 & 521 

19 A 136, Bhagwati Prasad v. Jumna Prasad 
...D...A WN (1906) -43 =3 A L J 110 = 

28 A 337... ... 4 A-r 312 

19 A 140, Bashiruddin v. Jliori Singh...R...9 
0 0 214(B) ... 1 ... 261 

19 A 174, Amolok Ram v. Luchm i Naraiu...F... 

3CLJ 188 ... ... 329 

19 A r 160, Ram Lai v. Tulsa Kuar...R...2 N L R 
187 ... ... ... 918 

19 A 209, Raja Ram Singhji v. Cliunni Lal...F 
...A \\ r N (1905), 168 "28 A 28 ... 912 j 
19 A 339, The Crowu Brewry v. The Collector i 
of Dc&ra Dun. ..R... 115 P R 1906 j 

... , ... ... 58 j 

, ...D...4 C L J 256 j 

... 59 j 

1 9 A 480, Samval 1 )as v. Bismillah Begam . . . F . . . | 
16 M L J 545 ... ... Vi 

19 A 499, Mangli Prasad v. Dubi Din. .R...3 A i 
L J 504 -AWN (1906) 213 - 28 A 722 

... 242 

19 A 504, Vasinkhau \. Muliannnad Var Khan 

...F...16 M L l 413 29 M 508.. ..887 

20 A 2, Nahbu Khan v. Sita..F..3 L B li 

169 ... ... ... 285 

20 A 98, A man Singh v. Nurain Singh . .Doubt- 
ed... 3CLJ 119 ... ... 284 

20 A 100, * ...R... 

3 A L J 541 - A W N (1906) 215 

935 A 936 

, ...R... 

2NLR 150 ... ... 766 

20 A 126, Queen Empress v. Beer.. D...21 T L j 
R 191 ... ... ... 322 

20 A 139. Sudirj Husain v. Lalta Prasad... D... 
AWN (1906) 43 -8 A L J 1 10 =28 A 
337 ... ..., ... 312 

20 A 148, MUhammad Yusuf Ali Khan v. Dal 
Jvuar.'..F...A W N (1906) 73- 3 A L J 
191 - 28 A 424 ... ' ... 600 

20 A 171, Bindesri Naik v. Ganga Saran Salih j 
...R...A W N (1905) 195 - 2 A L J 564 r | 
=28 A 78 ‘ ...» ... 786 i 


*20 A 277, Madan Lai \. Kishan Das... over- 
ruled.. .A W N (1905) 280=2 A LJ 
«■ « 839 (F.B.1=28 A 270 ... 874 

• This is giistake for AWN (1905), 277* 


1 


20 A 345, Haji Syed Muhammad v. Gulab Rai 
...Distd...2 N L R 4 * ... 529 

<20 A 354, Harjas*Rai v. Raincshar.. JF...A W N 
(1905), 168 = 28 A 28... ... 912 

20 A 362, Narain Singh v. Chaturhhuj Singh... 
F... A W N (1905) 280= 2 A L J 839 
(F.B.) 28 A *70 ... ... ‘M 

*0*A 805, Dcbi i)aa v. Nir^al... cited ft F. 10 V U 
1000 ... ... ... 349 

20 A 392, Nand Ivishore Lai v. Suraj Prasad 
...R...10 CWN 717 = 33 C 584 = 4 CL J 
340 ... ... ... 879 

20 A 412 (P.C.) Saadat Khan v. Phul Khftn...R 
...132 P R 1906 ... * 258 & 259 

20 A 438, Bansidliar v. Dip Singh... F...^ A L J 
639 = A W N (1906) 257 ... 572 

20 A 476, Ranjit v. Radha Kani...F...3 A L J 
729= A W N (1906), 299 ... 13 

20 A 539, Sheoraj Singh v. Amin-ud-diti Khan 

...D...A W N (1906) 133 - 3 A* L J 

428 = 28 A 613 ... ... 238 

21 A 4, Jafur llusen v. Ranjit. Singh... D... A 

W N (1905), ilfiO SK A 157 ... 694 

21 A 26, * Fadubar Singh v. Sheo Barn Singh 
...R...U B R (1906), Tort 5 ...663 

21 A 133, The Secretary of State for India in 
Council v. Jillo...Refd. to... A W N 
(1905) 191- 2 A L J 749 = 28 A 72 

... . ... 247 

21 A 140, Harbaus Lai v. Kundon Lal...R...9 
0 C 289 ... ... ... 766 

21 A 196, Sibta Kunwar v. Bliagoli...R...8 Bom r 
Lit 873 ... ... ... 265 

21 A 277, Liladhar v Chuturbhuj...F...16 M L 
J 545 ... ... ... V 

21 A 297, Kausalia v. Gulab Khan. ..R.. .8 A L 
J 385 - A W N (1900), 140 ... 552 

21 A 301, Dharam Singh v. Angau Lul!..R...9 
O C 350 ... ... * ... 615 

21 A 309, Muhammad Hamid-ud-din v. Shib 
Sahai...R...2 Jjjf L R 106 ... 445 

21 A 316, Beni Prasad Kunwar v. Mukhtcsar 
Rai...F...2N L R 34 ... 420 

21 A 354, Sheo Rattan Rai v. MoHri...F...53 P 
R 1906= 103 P L R 1906 ... . 66 f 

21 A 374, Janki Pcrshad v. Ishar Doss.. .R.. .2 
N L R <60 ... ... 766 

21 A 380, Yad Ram v. Umrao Singh ..F... A 
WN (1905) 173 = 2 A L J 702 = 28 A 44 
* ... ... 330 

i r . 

21 A 408, Parsotam Saran v. * Sanhi Lai 

.# Disc and doubted... AWN (1905), 

250* ==- 28 A 196 ... ... 885 

« 

21 A 425, Ram Dayal v. Madan Mohan Lal...F 
2NLR91 % r . ... 819 


J 



TABLE OP CASES, OVER-RULED, FOLLOWED, &c. 


LI 


121 A 441, Ram Gopal v. Piari Lal...R... 2N L 

R 150 *' ... ... ... 706 

21 A 453, Rtun Sarup v. Ghansani...Diss...4 
’ C LJ 141=33 C 807* ... 0»1 

21 A 454, Harlal v. Muhainadi...F...9 O C 284 

f.10 

2t A 490-20 1 A 58, Lula Bonirnm v. Kunduu 
Lai. ..R... 19 C W N 705 * 33 C 1 H9 
... ... 474 

* 21 A 590 (P.C.), Bcui Ram v. Kundan La)...F 

...4 C L J 198 ... ... 935 

22 A 1, Dalganjan Singh v. Kalka Singli ...R... 

# 2 A L J 833 A W N (1900), 2 ... 751 

— ...d.:. 

AWN (190(5) 184 -28 A fil l ... 707 

— ; ...r... 

28 A 280... ... ... 704 

1 22 A 19, Zamir Hasan v. Sundav....F...9 () C 

209 (B) ... ... 590 

22 A* 33 (F.Bt), Bhngwauta v. Sukhi...Distd... 
*2 P L R 1900 .. ... 382 

♦ 22 A 49 • =2 Bom L R 523, Balkisheu Das v. 

W F Logge.. R...8 Bom L R 704 
... ... ... 080 

22 A 55, Basdoo v. John Smidt...F...A W N 
(1905) 203-28 A 244 ... 239 

$ 22 A 140, Harbaiis l*al v. Kundan Lal...R... 

132 P U 1900 258 A 259 

22 A 141, Kanhia Lai v. Dchidas...F...4 C L J 
50* .. .. ... 492 

22 A 149 -- 27 I A 58 = 2 Bern L K 523, Balkishen 
Duk v. W F Leggc..Refd. to. ..7 Bom 
* L R 009 — 30 B 119 ... ... 434 

, ,...R...8 Bom L 

R 553 = 30 B 420 ... ... 438 

, ...R...3 L B R 

227 ... ... 439 

t ...R.,.8 Bom LR 

701 ... ... ... 087 

22 A 284, Bisheshar Dayal v. Ram Sarup... D... 
AWN (1900) 208 = 3 A L J 791. ..715 

v. Ram 

Sarup ...R... 4 O C 259 (B) ...894 

, ■■■*••• 

4CLJ317 ... ... 00B 

22 A 320, Ram Kunwar v. Ram Dai ...Appr... 
10CWN 1074 — 4 C L J 47G...494 

f ...relied on... 

10C WN 1074 = 4 C LJ 476 ... 494 


•This is a mistake for 21 A 490. - 
f This Is a mistake for 22 A 199 
{This is a mistake for 22 A 149. 
ftThis is a mistake' for 21 A 140. 


I 22 A 3.38, Bansidliar v. (ianeshi ...R... 20 P U 
| 1900 = 09 P L R 1900 ... 482 

! ...dissented from... 

AWN (1900) 13= 3 ALJ 87 -28 A 307 

... 432 

1 — - ...doubted... 

2 A L J 054 — A W N ' (1905) 242 = 28 A 
j 187 ... ... ... 510 

i 22 A 300, Sheo Singh v. Dowan Singh ...R...9 () 

; C 80 ... 303 

• 22 A 404, Badri Das v. Tnaval Khan ...R... 3 A 
j L S 445 - 28 A 000 ... ... 914 

i 22 A 430, Horn Kunwar v. Amba Pir.sad...Distd 
; ...88 C. 580 . . ... 273 

I. ]{ It IfiH ... ... 274 


j 22 A 453 (401), Mahid-un-nissa v. Gobardlian 
j I)as. .R../29 M 491 089 

i 23 A 32, Chatar Singh v. Kulyan Singh. ..F. ..A 
| W N (1900). 72== 3 A L J 179 ... 749 

j 23 A 50, Dfibi Prasad v. Jumna Das. . Appr...2 
| N L It 54 ... 310 

| 23 A 93, Kalin v. Manni...Dlstd...A W N (1905) 

| 200 2 A I. J G07 ---28 A !I5 ‘208 

j 23 A 107, llabih Baksli v. Baldoo Prasad ..F... 

1 M L T 208 (F. B.) 10 M L J 479 
230 

09 PH 1900 118 P L R 1900 ... 492 
j 23 A 181 Maharaja of Bhartrpur v. Rani Karmo 
j Dei... R... 29 M 170- 16 M L J 133 

! ... ... 700 


23 A 200, Narsingh Misra v. Lalji Misra... F... 3 
A I- J 274- A W N (1900), 117 .28 A 
508 ... .. . 015 

, ...R... 

9 O C 350 ... .015 

23 A 210, Lcchmi Nnrain v. Janki Das...F... 

A W N (1905) 174 = 28 A 50 ... 499 
23 A 247, Narain Singh v. Parbat Singh. ..R... 


2NLR150 ... ... 7GG 


23 A 277, Beni Prasad Jvuari v. Dliaraka Rai 
...F...A W N (1905) 175 = 2 A L J 714 
-28 A 48 ... ... 793 

23 A 285, Sheo Narain v. Beni Madho...R and 
F...4 C L J 102 -33 C 881 ... 611 

23 A 309, Thakur Singh v. Nokhe Singh... R 
...9 OC 119(B) ... 520 & 521 

JA A 331 Cliunnilal v. Abdul Ali Khon...R A 
F...3 A LJ 075-AWN (1906) 283 
*... * ... ... 887 


• 2NLR178 ... ... yi 

> 23 A 383, Jafri Begam v. Syed Ali Raza...R... 

* 33 C 498... L w M 287 


TABLE OF CASES OVER-BULKI), FOLLOWED, &c. 


28 A 888 = 28 1 A 1 1 1, Jafri Bogun v. Syed Ali 
R«.i *.R...4C L 3 103 38 C 881 ...612 
23 A 423, Muhamiftad Abmnd v. '.Muhammad 
Siraj-ud din-...F...A W N (1906) 21 = 
28 A 810 =»3 A L 5 888 376 

23 A 465, Bamaamu v. Chhatur Singli...F... A 

W N (iJoCj 10 = 28 A 800 = 8 A L J886 
*. ... ... • ... 027 

28 A 502, (langn Pnwad v. Ram Dayal...R...A 
W N (1900) 185 = 8 A £ 3 800 1 *... 0 
21 A 17, Baaul Begam v. Murmnr Ali Khan. ..F... 
AWN (1906) 78= 3 A L V 191 =28 A 
4*24 . . 600 

24 A 94 (P, C.), Bahadur Singh v. Mohar Singh 

. * ...DiStd...2 V L K 1906 ... 382 

, ...P... 29 M 120 

... 881 

21 A 157, Gavi/idPrusad v. Mohan Lal...R...8A 
LJ 424-AWN (1906) 184 ... 156 

, c ... Diet ... A W 

N (1906) 264-3 A L J 775 741 

, ... R ... A W N 

(1990)264 - 3 AU 775 ... 741 

21 A 160, Bhartpore State v. Gopal Dei... relied 
...onlOC \Y N 1074 — 4 C L J 476... 494 
24 A 226, Bin Singh v. Nawal Singh. ..F... 29 M 
302 ... ^0 

21 A 282, Sheoraj Singh v. Kameshar Nath 
...R...47 P B 1906 ... ... 278 

, ...F...& W N (1906) 70 — 3 A L 

J 198 ... ... 809 

...D...3CL J 240-10 CWN 
,209 ... •• 811 

21 A 302, Sakiiia v. Gauri Sahai...R...8 Jlom 
L R-757 - 30 B 623 ... ... 228 

1 , ...F...2NLR 

63 ... ... ... 816 

24 A 319, Deo Narain Rai v. Kukur Bind 

...R Mid F...4 C L J 41=33 C 861 
... 897 

24 A 361 , Sri Nath Sahai v. Ram Ratan Lai 
...R...9 O C 254 ... ... 306 

24 A 420, Drig Bijai Singh v. Tho Deputy 
Commissioner of Gonda...R... 110 P L 
R190G 140 

24 A 429 (P. to), Sri Gopal v. Pirthi Singh.. .R... 

21 TL RSSA ... , ... 196 

24 A. 459, Debi Datt v. Jadu Rai,.. consider- 
ed... 3 ALJ 274 -A W N (1906) 117=r 

28 A 508... ... ... 476 

■ 

f ...Dili... 

1MLT 28-16 H L J.69-29 M 200 


24 A 464, Gulab Kunwar v. Thakur Das...R...3 
N tR 179 ... ... VI 


24 A 479, Debi Prasad v. Jai Karan Singh. ..R... 

2 N L R 137 918 

.21 A 504, Ranjit Singh v. Naubut...F...2<N L R 
42 “ * 856 

24 A 541, Parmanand v. Duulat Rura...R...U7 

HR 1906 921 

25 A 1 (P. C.) Rampal Singh v. Balbhaddar 

. Singh... R... 9 O C.292 741,742 

25 A 46, Ajudhia Prasad v. Man Singh... F... S3 
C 1212 ... ... ... 669 

25 A 59, Tejpal v. Ganga...Refd. to... 3 C L J 
260 ... ... ... 35 

25 A 79, Sheo Prasad v. Bihari Lai. ..JR. ..2 A L 
r J030(F.B.) = A WN (1905), 244^ 28 A 

174 ... ... ... 906 

, 

10 C W N 862 = 33 C 890 ... 916 

AWN (1905), 165 = 2 A L J 413 — 28 A 
19 ... ... .a 916 

I ...Appl... 

8 A L J 465- A W N (1906) 205-28 A 
674 ... ... ... 916 

25 A 135, Ham Lai v. Kabul Singh. ,.R...l M L 
T 414 ... ... ... 861 

25 A 214, The Principle of Debi Singh v. Jai 
Ram ...Appl... 2 A L J 647-A W N 
(1905) 248 — 28 A 182 ... 489 

25 A 229, Raghubar Dayal v. Jwala Singh 
...Refd. to . A W N (l90Gp4*3 A L J 
123 ... ... ... 223 

25 A 231, Salig Ram v. Muradan...R...2 N L R 
137 ... ... ... 918 

25 A 236 (P.C). Baqar Ali Khan v. Aujuman Ara 
Bcgam...R...38 C 853 ... 654 

. ...R... 

2 NLR 158 ...* ... 655 

25 A 280, Tasadduq Husain v. Hayat-un-nissa 
...R... 2NLR179 VI 

25 A 887, Shamsul Jahan Begam v. Ahmad 
Wali Khan.,.R...U B R (1906) Evi- 
dence, 13 ... ... 435 

25 A 851, Surajmani v. Rabi Nath... R... 9 0 C 
119(B) ... 590 A 521 

25 A 878, Anant Ram v. Channu Lal...D...6C 
P R 1906- 1 18 P L R 1900 ... 492 

25 A 407, Gbafibullah v. Khalak Singh.. .F... 

165 PL R 1906 ... ... VII 

25 A 407-30 1 A 165 (P. C),— ...F...3 C L J 
, 13 ... ' .. v > 487 

25 A Al, Bhugwun Das v. Mohan Lal..,D...A 
N (1906) 164*8 A LJ 246*28 
A 642 .... \.. ... 754 

, ...R...8 

A L J 794* A W 1* (1906V 818... 766 



TABLE OP CASES, OVER-RULED, FOLLOWED, &c. 


wti 


35 A 485, Jhamman Kunwar v. Tiloki...R... 

. HOPE 1906 ... ... 021 

25 A 441, Sara n v. Bhagwan...Appr... 
A W N (1906) 171 = 8 A L J 566 -28 A 
655 ... ... 24G&247 

2% A 46S, Sheo Shankar Lai v. Debi Sahfti 
...Refd. to., .7 Bom L Li 930=80 „B 
229 510 

25 A 476, Shoo Partab Bahadur Singh v. The 
Allahabad Bank... Refd. to... 7 Bom L 

B 030— 30. B 229 510 

25 A 509,* Alston v. Pitamber Dac...R...49 P 
* Jtl 1906 (P.B.) = 106 P L R 1906. .. 184 

25 A 580, Mangal Sou v. Shankar Sahai...D...3 

# C L J 863 = 10 C W N 788 = 83 C 
812 ... ... ... 162 

26 A 10, Lachuian Singh v. Ram Lagan Singh 

...F...29 M 1 ... ... 515 

26 A 19, Kusumri v. Beni Prasad... F... 34 P 
LR190C ... 632 

2G A 22, Majidan v. Ham Nuruin...F...4 C L J 
485 = 11 C W N 71 ... 641,642 

...R...9 O C 

97 ... ... 649 

...R...4 C L 

J 578 ... ... 649 

S.6 A 78, itrij Mohan Das v. Algu...R...A W N 
(1906)28= SAL J 40 ... 124 

...R.. s 3 A L ,1 

781 - AWN (1906) 300 ... 711 

2 6 A 91, Barhma Din v. Baji Lal...R... SAL 
# J 585 (F. B.) = A W N (1906) 236= 1 M 

L T 247 = 28 A 771 ...253, 254 

26 A 178, Paraotam Narain v. Talev Singh... R 
...90C315 ... ... 777 

26 A 205, Karfcic Ram v. Babu Lal...Distd... 2 
C L J 158= 10 C W N 601 ... 290 

# ...R... 9 0 

C! 205(B) ... ... 390 

: ...F... 

UU 460= A W N (1905) 163 = 38 A 
31 ... 393 

26 A 207, Bombay, Haroda and Central India 
Railway Company v. Santi Lai ...F... 
AWN (1906) 101 ».*8 A L J 829 =28 A 
552 ... ... 56 

26 A 220, Muhammad Saddik Ahmad v. Panna 
Lal...R...9 O C 975 ... 281 

26 A 227, Bhagwan Da* v. Har Din...F...A W 
il (19QB), 316=38 A 749 ... 609 

36 A 818, Tamm»n Singh v. Lachtnan Kunwafi 

.;.F...A V N (1906) 16=8 A L J 49= 
98 A 369.;. ' *... ... .86 

96 A 839, Girwar Lai v. Lakshmi Narain... 8... 
8 IS* It lift ... ■* ... 980 


26 A 331, Moti Ram v. Honnu Prasad.. .F.. .A 
W >N |l900) 16 -SL, A L J 49=38 A 
363 ... ... ... 86 

, ...F... 

84 PR 1006=98 P°L R 1900 ... 350 
26 A 342, Kanta Prasad v. Sliengopal...Refd to... 

3 C L J 260 35 

26 A 389, Riuri Hit Singh v. Narian Rai...R... 

2 N L 150 766 

2'* A 407, Ibu Husain v. Birjbhukan Saran...R... 

9 0,C 259(B) 894 

, R... 

4CLJ 79 ... 904 

* 26 A 417, Gulzari Lai v. Madho Ram . .F... A* 
W N (1906) 43=3 A L J 1 10=28 A &S7 

... 812 

26 A 559, Sheo Shanker v. Parma Mahton...D... 

AWN (1906) 202 = 3 A L J C34 = 28 A 

712 ... v 708 

20 A 574 (P.C.), Munnu Lull v. Muhammad 
Ismail ...R... 110 PL R 1906 140 

27 A 31, Khnrag Singh v. Poia Ram ...doubted 

AWN (1905) 213= 2 A L.f 6G1 =28 A 

131 ... 121 

f . . .over-ruled 

...3 A L 7 569 (F.B.) = A W N (1906) 
223 = 28 A 758 ... ... 127 

27 A 53, Sheo Dat v. Sheo Shankar Singh... R... 

► 8 Bom L R 77.7 292 

27 A 81, Nazir Hasan v. Shibba ...R... 3 A L J 
619 = A W N (1906) 243 ... 563 

27 A 82, RannuRai v. Rafi-ud-din ...R... 2 NL 

R 170 ... 729 

27 A 84, Udifc Upadhya v. Bhawani Din...R...A 

W N (19J6), 80=8 A L J 242=28 A 
486 ... ... ... 868 

27 A 88, Jagar Nath Singh v. Jai Nath Singh 
...Refd to. ..A W N (1905), 233 = 28 A 
161 ... ... ... 54 2 

27 A f 162, Balabni v. Gunesh...Ref<L to... 2 N L 
■ R 7 ... ... ... 273 

27 A 169, Palmlwan Singh v. Bam Bharosc...D 
...A W N (1906), 264 = 3 ALT 775 
... ... 741 

_ r V 1 or - _ 

AWN (1906), 264=3 A L J 776 

... 741 

27 A 271,rAchal Bam v. Kazim Husain Khan 
...Refd. to.. .2 N L B 17 ... 8 

27 A 325, Gopi Narain Khanna v. Bansidhar... 

B...99 Si 491 689 

27 A 864, JamnaDas v. Ramautar Pande...R... ' 
21 T L B 56 518 

* This is a mistake for 26 A £47 
f This, is a mistake for 27 B 162„ 



TABLE OF CASES, OVER-RULED, FOLLOWED, Ac. 


27 A 430, Tufuil Fatrna v. Bitola...R...3 ALJ | 
080- \ W N (1900), 230-28 A 778 

• 4 ... 804 

27 A 400, Dlnui Devi v. Zamarrad Begun... B... 

2NLRfp ... ... 958 

27 A 447, Nepal Kai v. Debi Prasad. ..F... 29 M 
307 = 10 M L J 287 ... ... 373 

*27 A 484 * 8hyam» Charan Witter v. Deben- 
dra Nath Mukerjee...Rcfd. to... 7 Bom 
L R 041 = :KJ B 113... * *.* 318 

27 A 485,Hanmm Chanda r v. Muhannned Yar 
Klmn...Appr...A W N (Hifloj 171 - 3 A 
L J 550 — 28 A 055 ... 240 A 247 

27 A 501, Shiam Sundar v. Muhammad lhtis- 
. * ham Ali ...R ... 3 A L J 585 (F.BJ- A 
W N (1900) 230 - 1 M L T 247-28 A 
771 ... ... ... 253 

27 A 511, Ram Jatan Uui v. ifamhit Singh... F... 

9 O C 233 ... ... 081 

> 27 A 592, lladlili Krishna Dasv. The Municipal 
Board of Benares ...F...29 M 360.. .115 

27 A 0.55, Ritraj Kumvar v. Sarfaraz Kunwar 

...R...3 A L J 453 - 28 A 047 ... 100 

28 A 21, Basuut Lai v.Kunji Lai ...R... 9 O C 

205 (B) ... ... 290 

28 A 54, Komal Prusad v. Savitri Bibi...R...2 
N L R 179 ... ... ... 722 

I. L. R. Bombay Series. 

1 B 7, fiunput Putaya v. The Collector 

Caniuii...R...10 C W N 857 = 33 C 1040 
270, 280 

1 B 19, Umiasliankar Lakhmimm v. Chhotalal 
Yajeram...R...2l T L K 190 ... 584 

8 Bovfi L R 892 ... ... 031 

1 B 523, Ravji v. Dadaji...Rcfd.to...7 Bom L U 
059 - 30 B 101 ... ... 25 

, Ravji Narayau Mandlik v. IXidaji 

Bupuji 1 )esai . . .Refd. to... A W N (1905) 
200 - 28 A 104 ... ... 20 

1 B 584, Auanta v. Ramabai... relied on. *.4 C L 

J 323 ... ... ... 484 

2 B 97, Satra Kumaji v. Visram Hasgavada 

...not F...190 P L U 1905 — 1 P R 1900 
... t ... ...* ... 7D0 

2B 183, Jamuadas Shankarlal v. Atmarum 
Harjivau...R...33 C 033 , ... 858 

f 2 B 373, Raju Bain v. Krishna fyiv Ram- 
Chandra...Dlstd...21 T L R 199... 794, 
2 B -388, Lallubhai Bapubhai v. Mankuvarbni 
...R...10 C W N 802 (P.C.) -4 C L J 9 
« «■- 8 Bom L H 440 - 3 A L .T 484 1 M L 

T 211 -30B 431 — 10 M L 4440... 483 

* This is a mistake for 27 C 484 
f This is a mistake for 2 B 273 


2 B 489. Basawa v. Kalkapa...F...2 N L R 121 

... 783 

„ ; ...R...10,C W N 

651- 8 CU 576 - 33 C 013 ... 787 

2 B 494, Lakshman Ramehaiidra Joshi v. 
Satliyu Bhama Bp. i... relied on... 10 
C \VN 1074 = 4 C L J 470 ... 4V4 

2 «B 024, Sidlingupa v. <£iduva...R...U B R 

(1905), Buddhist Law- Divorce 3 

... 188 

3 B 174, Moliciilal Jcchand v. Ainratlal Bo- 

chardas...F...10 M L J 281-29 M 511 

..4 582 

3 B 415- G I A 114, Narayunrao Ramcliandra 

v. Ramuhhai...F...4 C L J 74 495 

4 B 1, I larivalabdas v. rtamchund ...R...8 

Bom LR 777 ... ... 292 

4 B 120, Woman Ramchandra v. Dliondiba 
Krislinaji...D...71 P R 1900 ... 790 

4 B 515, Purvatibai v. Vishvanatb...R...8*Bom 

L R HH5 ... ... 47 & 370 

5 B 80, Vasndob v. Vamanji...F...2 C 1- J 

590- 32 C *372 -JO 0 W N 505 

.*.*204 & 205 

5 H 450, Sadashiv v. Dhakubai...Refd. to. ..3 C 

L J 200 ... ... ... 35 

6 B 500, Milbihui v. Limji Nowroji Bamiji 

...Refd. to... 7 Bom L R 988---30 B 
359 ... ... # ... 23 

5 B 575, J.i vlierhai v. Haribhai...R... 3 L B R 
225 ... ... ... 200 

5 B 047, Majarimal v. Krishnaiuv...R...2 N L 

i. u 4-i ... ... ... m/ 

0 B 54, Maiijuiiuth Badrabhnt v. Yenkatcsh 
Covincl Shumbhog...R...47 P R 1900 

... . ... 278 

0 B 100, Ramachandra v.' Keshav ...F...2 A L 
J 020- A W N (1905) 221-28 A 135 

... t ... ‘221 

0B 302, Matigovriv, Prunjeevan Dass...R...16 
M L J 402 = 1 M L T 420 ... 375 

6 B 304, Ranchodji v. Lullu...R...8 Bom L R 

858 ... ... ... 589 

0 B 390, Asliabai v. HajiTyebHaji Rahimtulla 
...disapproved. ..8 Bom L R 732. ..224* 
G B 580, Vithui .J a nurd an v. Vitliojirav Put- 
tajirav. *F. . .8 Bom L It 218-30 B 
415 ... 104 

7 B 109, In re Porman^ndas Jeewandas...D... 

« 3CU 59 = 33 C 54 = ip CWN 425 

* ... ... * ... 071 

7 B 182, ifkha v. I.)ny»...D...48 P R 1006=122 
P Lli 1!K». ... 882 

7 B 217, Kaliclaa Kovaldax v. Kattn Bhagvan 
...R...127 P R 10QG..7 , ... 340 



TABLE OP CASES, QVER.RULED, FOLLOWED, <fco. 


V* 


7 B 272, Hari Narayan Brahme v. Ganpatrai 
Daji...D.'..48 P R 1906=122 P L R 
• 1906 ... .... ... 882, 

7 B 287 i Panda v. Dovji...R...8 Bom L R 842 = 
80 B 025 ... ... 315 

7 B 289, Kacharbhojvaija v. Bai Rathore...R... 

« 9 0 C 326 ... ... 223 

7 B 316, Ishwardas Jagjivandas v. Dosibai...P*.. 

8 Bom LR 218=31 B 415 ... 104 

7 B 328, Anandrav Bhikaji Phadke v. Shankar 
Daji Charya...R...16 M L J 471 = 1 M 
L T 428 ... ... ... 205 

7 B Sp2, Mahaduji v. Hari...B... 8 Bom L R 
963 • 106 

7 B 341, Shiva v. Joma...Refd> to.. 3 C L J 293 
«. 99 C 487 545 

7 B 427, Madruruja Kulharin v. Fakuaja 
Kenard...D... 1MLT 397 = 10 M L J 
541 ... ... ... 603 

7 B 481, Chogalal v. Trueman... Ref d. to... 7 

Bom L R 059 = 30 B 101 ... 25 

8 B 31, Lakshman v. B.ibajt...R...8 Bom L R 

885 ... # ... 47, 370 

8 B 877, Devjdaa Jagjivan v. Prijada Begnm...F 
...8 Bom L R 218 = 30 B 415 104 

8 B 424, Lakslimi v. Krishnabhat...Appr...21 

T L it 200 321 

9 B 20, Dhondo v. Govind...R...8 Bom L it 886 

47 & 370 

9 B 28, Dhondi Juganuath v. Collector o£ Salt 
Revenue... F... 24 P L R 1900 ...902 

9 B 50, Amarsi v. Dayal...R...160 P L R 
. 1906 ... ... ... 78 ,J 

9 B 140, Sbaik Ibhram v. Shaik Suloman...F... 

AWN (1905) 222 -2 A L J 778 = 28 A 
147 ... 645 

10 B 41, Umarkhan v. Mahomed Khan... Dies 

...29 M 867=10 M L J 287 ... 373 

10 B 65, 'Knsturshet v. Rama...Refd. to.. .7 
Bom. LR 059 = 80 B 101 25 

10 B 220, Bhikaji ltamachnndra v. Purshotam 
...R...9 0C 354 ... ... 272 

10 B 223, Bhikhaji liamohandra v. Purshotam 
...F..21 TLR 191 ... ... 322 

m 10 B 238, Narayan Raghunath v. Bhagvaut 
• Anant...F...29 M 172 ... 369 

10 B 879, Bai Devkori v. Amritram...R...9 O C 
939 ... ..! ... 484 

■ 10 B 381, Halimbhni Karimbhni v. Shankar 
&4...F...A W N (1906) 51=8 A L J 
185 ... ' ... .... jffft 

10 B 435, BhtrSkttli Timapa Hegdfl v. Mkhablya 
...It... 8 Bom. LB813(F.B.)«-1 M L T 
870 ' 870 

10 B 478, L W i Rivett-Camae v. JivihaU'R 
...21 T L R 50 518 

00 


10 B 663, Balkrishna Gopal v. Bai Joahi Sada- 

shiv Jo«hi...p...lO M J- J 475=1 M 
L f 348 =29 M 529 • ... 625 

11 B 1 (4), Jahangir Dhanjibhai Surti v. 

Perazbai...Refd.to.,.7Bom L R 988= 
30 B 359... ... ... 23 

II B G9, Lakshmibai v. Himbdi...R...9 O C119 

(B) V20&521 

11 B 172, Daulat v. Bliukaudas Manekchand 
• • ...R...48 P R 1906 (F.B.)... 104 P L 
R 1906 ... ... ... 759 

11 B 257, t*ragdas v. Dowlatram...B...30 B 

107 .... 575 & 576 

11 B 429, Shiva ji Yesji Chawanv. The Collect- 
or of Ratnagiri...F...33 C 693 . * • 600 
11 B 467, Shankar Bi»to Nndgir v. Nnrsinghrao 
Ramchandrn...R...8 Bom L R 955 

*... ... ... 69 

11 B 475, Sawaba Kliandapa v. Abaji Jotirav... 

R...2 NLR 174 .P. ... 613 

11 B 566, Kessowjiv. Hung i van... F... 9 PR 1906 

= 19 P L R 190G 344 

, ...R...3A L J 506 

=AW N (1900) 212=28 A 718... 477 

11 B573, Hirabai v. Lakshmibai... R... 21 TLR 

50 518 

| 11 B 70S, Chin virappa v. Puttappa...elted ft 
F...3 P R 1900=109 P L R 1906 
185 

12 B 7, Moti Vahu \*. Vi nay ale Veerchatid 

'...Dist...l M L T 416 ” ... 892 

12 B 247 (P.C.), Manoher Ganesh Tambckar v. 
Lakhmirn m Govindram ...I?... 8 Bom 

L R 750 ... ... ... 297 

12 B 276, In re, The application of Sheshamma 
...Refd. to.. .7 Bom L R 697=80 B 
275 ... ... ... 62 

12 B 400, Pallongi v. Jordan... R... 10 CWN 
634 = 33 C 639 ... ... 238 

12 B 411, Venkapa Naik v. Baslingappa...£zpl 
and dlaoasiod...8Bom LR932... 210 

12 B 601, Jugaldas v. AmbaBhankar...R...29 

M 1 ... ... ... 515 

12 B 678, Agruchand v. Rakhma...R...2 N L 
R 106 • ... ... ... 445 

18. B 137, Karmali v. Rahimbhai* .F...8 C L 

J 1J9 ... ... ... 284 

18 B 285* Yeknath v. Warubai...R...8 Bom L 
/ R 897 ... ... ... 29 

13 B 330, Waghela Shaik Maaludin...R...8 

Bom L a R 932 ... ... 210 

13 B 338, Ichha Dhanji V. Natha ...R... 9 O C 

22f sag 

13 B 389 r Queen-Empress v."Murarji GokulAw 
„.R... 33 C 386 10C ^{N 501 ... 96 



LVI, 


TABLE OP CASES, OVER-RULED, FOLLOWED, &c. 


13 B 424, Sayad Nyamtula v. Nana. ..R...2N L 
R 32 , ... ... ... 620 

13 B 5*20-16 I A 136,Narivalioo v. Turner ... 
Refd. to... 0 C W N 952 = 330 5G0 ... 

... 532 

13 B 571, Hussanbhoy Yianun v. The Btitish 
India Stdiini Navigation Company ... 
F.^. 1MLT387 • ... 197 

1 ...compared... 

1M LT 387 ... ' r 197 

13 B 65C, Tnkaram Anant Joshi v. Vithal Joshi 

...D... 3 L U li 109 ... 285 

14B32, Savitri v. Ramji...R... 9 O C 80 

... 303 

14 B 32, Gopal Ramchnndra v. Gangaram Anaii- 

disket...Refd« to... 2 N L R 17 

8 

14 B232, Savitri. v. Riunji ...F... 32 P I- R 1906 

30-1 

14 B 458, Faki ' Abdulla v. Babaji Gungnji 

...R...2N LK 32 620 

14 B 490, Gokibai v. Laklimidas...F...4 C L J 
74 ... ... ... 495 

14 B 597, Hari Vithal v. Jairarn Vithal... F... 

2 N LA 101 874 

15 B 21, Mora Joshi v. Ramchanclni Dinkar 

Joshi ... Distd.. A W N (1905) 225=28 
A 155 ... ... ... 898 

15B77, Collector of Kauara v. Krislinappa 
Hedge ...overruled.. .8 Bom I- R 089 
(F. B.) ... ‘280 

15 B 82, Kosliiuath Narayan v. Govinda Bin 
Peroji ...R... 16 M I. J 462 - 1 M 1. T 
426 ... ... ... 375 

15 B 104, Govhid bin Lakslimau Sbet v. Dhond- 
baraii ...Refd. to and F...16 M L J 41 
= 1 M L T 25 --- 29 M 195 ... 207 

15 B41C, Ram Krislia Bhikaji v.Bhimabai...F... 

33 0 1232 374 

15 B424, Nagu v. Yalu ...F... 33 C 693... G01 

15 B 692, Narayan Vithal Maval v. Ganoji 

...Appr. AWN (1906) 162 =3 A L 
J 548 v- 28 A 638 ... 705 

1GB 134, Dasharatha v. Nyahalehaiul...F...2 
NLR92 717,718 

16 B 202, Goguldas Bulabdas v. James Scott 

...R...90C 365 ... ... 275 

16 B 343, Kashinath Sitaram Ozc v. Sliridhar 
Mahadev Patankar . . ,F. . . A W* N (1 906), 
95 - 3 A L J 384 = 28 A 479 . . . 622 

16 B 731, Vajiram v.„ Raiichordji...Refd. to... 

7 Bom I- R 659 = 30 B 101 ... 25 ' 

17 B 6, Moti Lai v. Gholla Bai... cited and F... 

. # 10 PR 1906 ... ...‘ 849 

17 B 29, Ram Krishna Moreshwar v. Itamabai 

...R..il27 P R 1906 ... ... 349 ] 


17 B 49, Gowri v. Vigneshvar...R...8 Bom L R 
858 ... ... 589 

tl7 B 1 14, at p 118, Gajabai v, Shrimjuit Shalia- 
jirao Maloji Raje Bhoslo...R...10 C W 
N 802 (P.C.)=4 C L J 9=8 Bom L 11 
446 = 3 A L J 484=J M L T 211=30 
B 431 ■= 16 M L J 440 ... 4$3 

173 164, Krishna Rav v. Shankar Rav. ...Appr 
...4CL J 857=11 C WN 12=83C180G 
... 472, 473 

17 B 341, Rahimbhov Habibbhoy v. Turner 
...R...2N LR98 ... ... 190 

17 B 357, Nandram Daluram v. Nimeliand 
J adavchand. . . R . . .2 N L 1C 8 1 r . . . 28G 
17 B 375, Dagdu v. Panebamsingh Gangaram 
...F...21 T LR 152 ... ... 320 

17 B 413, Kastur Ckund Bahiravdas v. Sogar 
Mai Sliriram.. .R. . . 127 P R 1906 

... 349 

17 B 417, Tippanna v. Tbs Southern Maratta 
Railway Company... F... 2 N L R 125 

... 56 

17 B 425, Mahadaji v Jod5...R...9 O C 144 

• 1 ... 535 

17 B 503, Aunaji Dattaray* v. Chandrabai...R 
...9 0 0 119(B) * 520,521 

17 B 733, Durg.i Shankar v. Bai Naval... not 

followed... 1 M L T 268 (F.B.) = 16 
M. L J 479 ... . ... 230 

18 B 48, Vircliand v. Kumaji...F...9 0 C 284 

... CIO 

18 B 84, Pnndik v. Acbut...R...3 C L J 
545 .10 C W N 986 -33 C 1323 

... 588 

f ...explained and D 

...3 C L J 545 = 10 C WN98C*33 C 
1823 ... ... ... 588 

18 B 209, Balvant Ganesh v. Nana Chintamon 
...Refd. to . A W N (1906) 36=3 A L J 
181 = 28 A 340 ... ... 376 

18 B 369, Clienbnsapa v. Lakshman Ham 
Chandra. ..F... 66 P R 1996 ... 867 

18 B 372, llahaji v. Krishna.. .R and D...3 PR 
1906= 109 P L U 1906 ...185 

18 B 464, Bai Chandaba v. Kuver Saheb Bapu 

Sahob... over-ruled... 8 Bom. LR 689 
(F.B.) ... ... 280 

19 B 34, Sha Karamchand v. Ghela Bhai ...D 

3 C L J 112 = 10 C W N 297 = 83 C 
306 ... * ... ... 238 

19 B 159, Balaram Harichand v! The Southern 
Maratta Railway Company... F... 2 N 
L 6 125... .* ... 56 

l-This is a mistake for 17 B }14 at p 118, 



(TABLE OP CASTES, OVER-RULEt), FOLLOWED, Ac. 


TA’tl 


19 B 105, Great Indian Peninsula Railway 
Company v. Raisett...F... 108 P R 
\ 1906 (F.B.) 60*> 

19 B 801, Muroba Rumucliander v. Ghunshum 
...P...A W N (1900), 55 - 3 ALJ 105 
=28 A 891 590 

* f9 B 329, Fatal Mafatlal Narandas v. Bai 
Parson... R.*. .9 OC1 ,187 

19 B 097, Kasiba v. Sripat Nasib...R...3 C 1- J 

422 (S.B.) = 10 C W N 678 = 88 C 713 

... 344 

20 B 01, Maharana Shri Hammal Singh v. Vadi- 

• lal Vaklialchand . . .R. . .2 N h K 25.. .703 
20 B 78, Sonshct Antushet Tcli v. Vishnu 
• Babaji Johari...Refd, to... 7 Bom L R 
94 1 - 30 B 290 ... ... 107 

20 B 104, Cursandas Natha v. Ladkavahoo...R 
104 PLR 1900 ... ... VIII 

20 13 110, Hurbai v. Iliraji Byramji Shanja...F 
...21 T L R 223 . ... 041 

: Diitd... 

4 C L J 485 -11 C \V N 71...04I&G42 
. 

4 CL J 578 ... ... 049 

20B 199, Baba v. Shivappa...R...9 OC 97 .049 
-...Appr. and F ... 
1 M LT433 * ... ... 885 

20 B 298, Preniji JivauBhato v. Ifaji Cassrnn 
Puma Ahmed... F... 2 N LRd ... 529 
20 B 380, Hildreth v. Sayaji Piraji...R...2 N 
L R 179 ... ... ... VI 

# 20 B 383, Goindram v. Tatia...F...90 C 2G9 (B) 

... ... 590 

20 B 390, Pcsai Lallubhai Jethabliai v. M un- 

das Kiiberdus...F...3 A I.J 320= A \V 
N (1900), 113- 28 A 007 ... 792 

20 B 435, Hari Vasudev Ksunat v. Maliadu 
Pad Gavda.,.R...127 Pll 1900 ... 349 
20 13 Old, Chagandas v. Gunsing... F... 29 M 
217 908 


21 B 548, Balm v. Kajir... dissented from. ..4 C 

L .J 500 ... 302 

I 21 13 503, Ganesh v. Ramcliandrtt..R...2 N L 
R 123 522 

I 21 B 709, Bai Motivahoo v. Bai Mumoobai...F... 

8 Bom L R 921 943 

22 B 176 (183), Tatia v. Babaji. .. R. .. 16M L J 

524 ‘ 889 

22 B 184 (British India Stoam Navigation Com- 
* 9 pany v. Ratansi...Compd...l M L T 
387. ... 197 

-...R...1 

M L T 387 ... 197 

22 B 199, Mahableswar v. Purgabai...Refd. to... 

10 ML J. 22 = 29 M 101 408 

22 B 225, Mubji v. Fakir Chand...R...9 O C 
373 .... ... ... 019 

22 B 207, Ncudhar Rao v. Ranwuo and another 
...R...U B It (1905), Civ. Pro, 36 

242 , 

22 B 409, Lallu v. Jagn!ohan...R...21 T L R # 

50 ... 518 

22 B 430, Bai Shrinibai v. K harsh edji... not F 
...29 M 24 -16M L J 8 ... 309 

| 22 B 440, Kamayyav. Porappa...F...10 M 1- J 
28 710 

22 H 475, Chintaman v. Cliiiitannm...Refd. to 
...7 Bom L R 059--- 50 B 101 ... 25 

# 22 B 482 (489), Kamab.ii v. Ltamkrishna...R. 

4 C L ,) 323 “ 457 

22 B 500, Abdul Rahiinaii v. Maidin Suiba 
...not F...1 M L T t 233 = 10M L J 393 
• ... 447 

22 B 024, Martand Bulkrishna Rhut v. Phondo 
Dainodar Kulkarni...R*and D...15 M 
LJ 445 29 M 421 ... 920 & 921 

| , Martand v. Phondo... R... 157 P L R 

1900 921 

22 B 054, lie Shidappa.. R...9 0 C 65 ... 745 
22 B 08G, Ramehandra Vithu Bam v. Jairam 


20 B 753, Govind v. Vithnl...D...4 C L J 

198 174 

20 B 798, Gauga Ram v. Secretary of State 

for India.. .R...21 T L R 07 ... 414 

* 21 B 198, Ganesh Lala v. Bapu...Rofd. to.. .7 
Bom. L R 995 = 30 B 220 313 

21 B 291 (F.B.), Mulji Lala Lingu Makaji... 

F...60 P R 1906 ... ... 807 

21 B 223, Bhomshctti Jinappa Shetti v. Uma- 
bai...F...2 N «L R 03 ... 840 

21 B 333, Mgnuti v. Rama...R... 3 P I*R 1900 

... 608 

21 B 370, Ilarilal v. Bai Rewa...Rr..8 Bom L R 
482 522 

* This is a misfire for 19 B 320 


.R...2 N L R 100... ... 445 

22 B 718, Chaudrasang Vorsabhui v. Khima- 
bhai ltaghabhai...R...3 L B R 108...274 
22 B 771, Nandrum v. Babaji... F... 2 N L R 
137 918 

22 B 783, Gurshidawa v. Gangaya...R...3 A L 
J $19 = A W N (1900), 310 204 

^2 B 84£, Chimilal v. Baijcthi,..F... 9 O C 

284 ... ... ... 010 

22 B 849, Bai J?ul v. Desai Manorbhai Bhavu- 
nidas...R...8LB R 194 ... 280 

...r..: 

• 78' P R 1900 = 150 PLR 1900... 5^5 

22 B 891, Hira U1 v, Bai Asi...F...A WN 
(1905), 218 - 28 A 1&3 • ... 580 



Lrni 


tAblE of casEs, ovEr-EULED, foLlowEJ), Ac. 


92 B 989; Shivji Ram v, Waman...R an d F...8 
A L.J 675= A WN (1900), 288 
... * ... 887 

20 B 85, Hari Pranesh v. Yamuna Bai...R...l 
M L T 895=16 M L J 548 ... 634 

23 B 80, Nauroji Manookji Wadiav. Perazbai 
...R...8lBom L R 770 ... 19 & 862 

98 B 188, 'Abdul Kadar v. Bapubhui ...D...8 
LR758 ... ... ... 788 

23 B 966, Raghu Nath Mukund v. Saroau K R 
Kama ...R...OO C 889 ... 821 

28 B 406, Honapa v. Narsappa...R ft D...8 P R 
1900=109 PLR 1906 ... 185 

28 B 478, Kusaji v. Vinayak...R... 8 Bom L R 
" 807 ... ... ... 682 

23 B518, Parvati v. Ganpati ...R... 8 Bom L R 
858 ... ... ... 589 

28 B 525, Sagcji v. Namdev ...R...16 M L J 
.524 ... ... ... 889 

23 B 644 (652)rBhagawan v. Ganu...R... 8 Bom 
LR963 ... ... ... 106 

23 B 658, Prazurakhram Dinanath v. Bal Lad- 

kar ...F...3 LBB 169 ... 285 

28 B 666, Mohidin v. Shivlingappa ...F...A W 
N (1906), 80= 28 A 484 ... 748 

*28 B 760= Bom L R 414, Balvantrao v. Sprott 
...qualified... 8 Bom L R904 (F. B.) 

...103 

24 B 65, Hunsraj Purmannnd v. Ruttonji Wulji 

...F...3A L J 203= A W N (1906) 77 = 

28 A 428 ... 88 

24 B128, Shivmurteppa v. Virappn...D... 8Bom 

L R 758 731 

24 B 260, Shrinivaa Munir v. Hanmaut Chavdo 
Deshpandc...R...2 NLR98 ... 190 

24 B 260, 284 ft 285, Shrinivaa v.Hanmant...R .. 
9C W N686=l C L J 408 = 38 C 257t 

607 

24 B 860, Krishnaji Narayau v. Raj Mai Nunak 
Chand ...F...66P R 1906 ... 867 

24 B 498, Kanyappa v. Hachapa AWN 

(1906) 212 ... ... 596 

,Kanyappa v. Rachapa...R 10 M L 

99 =29 M 284 590 

9 O C 221 ... , ... 596 

24 B 504, Ghaudhuri v. Ruji Bhan ,„R. 90 C P 
R 1900 ... ... . 621, 

Jftk B 619, Hagho Shitanun v., Hari...R. 16 M 
W L J 99 = 29 M 284 ... . 596 

* Tins it* a mistake for 28 B 761 * 

' fin Col. 60 f this is wronglf printed as t 
88 0.52V 


25 B 161=2 Bom L R 864, Govind Hati v. 
Paruskram..,Refd. to... 7 Bom L R 
811=80 B 156 ... 921 find 713 

25 B 222*, Bhugwnnt Appaji V. Kedari Kashi- 
nath...F...8 L B R 188 ... 889 

25 B 287, Hanmantrav and another v. Se- 
cretary of State for India.. .R...U fi R 
(1905), Evidenced ... ... 440 

25 B 478, Manoharam v. Faki rohand . . .Ref d* 
to end F... 3 C L J 298=88 0 487 

... ... 267 

25 B 593, Ardceir v. Vajcsing...R...2 N L R 

174 ... ... # ,r. 618 

25 B 616, Atmaram v. Umedram...D...3 C L 

J 363=10 C W N 788 = 88 C 812 

... 162 

26 B 109 (115), Virnpakshappa v. Shidappa 

and Bosappa...R...29 M 104...824, 325 
26 B 121, Rango v. Bhomshetti...F... 2N L R 
137 .. ... 918 

2G B 198, Rama Rao v. Rustum Khan...R... 

16 M L J 471 alMLT 423 ...205 

26 B 208f,Bai Full v. ^desajg Pahadsang...R... 

8 L B R 168 ... ‘ ... 274 

26 B 287. Sakarlal v. Bai Parvatibai...R...3 C 
L J 112=10 OWN 297 = 38 C 306 

... 288 

26 B 379, Danappa v. Yamnappa...R...9 O C 
259(B) ... ... ... 894 

, ...R...4CLJ 

79 ... ... ... 904 

26 B 500, Vasudeo Bhikajee v. Balajee Krish- 
na.. .F.. .90 C 91 (B)... ... 919 

26 B 519, Shivram v. Bal.. .R... 21 T L R 256 

... 196 

26 B 526, Ram Krishna v. Shamrao...Appr... 

4 C L J 867=11 OWN 12=83 C 
1806 ... ... 472 ft 473 

26 B 562, Haji Ajam Ooolam fiossain v. 
Bombay and Persia Steam Navigation 
Company... F... 106 P R 19CG (F. B.) 

... 602 

26 B 661, Vinayak v Dattatraya...R...9 O C 
254 ... ... ... 806 

26 B CC9, East India Railway Company v. Jeth 

Mull Raman and... F...AWN (1906) 101 
=8 A K J 829=28 A 552 ... 56 

27 B 162, Bala Bai v. Gancsh...R...9 O C 854 

... 272 

27 B G04j Manekshah' Sorabji Gandhi v. Da- 
w • dabhai Jamshet ji. N L R 54 

c- ... ... sia 

♦This* is mistake 4or 25 B 202 
fThis is a mistake for 26 ^908 



lAbLfi OF CASES, OVFlVfttJLED, FoLLOWEI), Ac. tiS 


27 B 632, Damodar v. $onaji...n©ft F...10 C 

W H 3(53=4 C L J 530 ... 683 

— r~..,DisB...l M L. 

T 895 = 16 M LJ 618 ... 684 

28 B 11, Guruvayya v. Dattat ra ya. . . Appr ■ . . 

10CW^ 651 =8 C L J 576=83 C 
M 618 ... ... ... 597 

f Guruvayya Gouda v. Dattatrifya 

Auont...F...88 C 1079 ... 598 

28 B 31, Jaitaram Ram Krishna v Ram Kri- 
shna Nandlal...F...45 P R 1906=120 
P L R 1900 ... ... 758 

28B J03, Ishwar v Gopal...F...2 N L R 137 

... 918 

28 B 664, Manilal Umderam v. Nanabhai Ma- 
noklal...R...83 C 84G ... 536 

28 B 287, Danjibhai v. Mathurbhai...R...8 
Bom L R 777 ... ... 292 

28 B 298, Jethalol Kira Chand Vakil v. Lalbhai 
• Dalpatbhai Seth.. .F... 2 NLB 4.. .529 
28 B 378=6 Bom L R 342, Bhagwantappa v, 
Viswanath...Distd...7 Bom L R 659 = 
BOB 101 .* • ... ... 25 

28B416, Crorindv. Dada ...notF-.-lO C W N 
308=4 CL J 530 ... ... 633 

,Govind v. I)ada...Diss...l M L T -95 = 

16MLJ548 ... ... 034 

28 B 466, Lalchand v. La k simian . . . approved . . . 

1 M L T 153 (F-B.) = 29 M 336 = 16 M L 
3 395 ... ... ... 890 

29 B 207, Dayachand Nemchand v. Hemchund 

Dkaramchand . . . R . . .8 Bom L R 885... 

• 47 & 370 

29 B 229, Bai Mchcrbat v. Magauchand ...R... 

8 Bom LR 885... ... 47 & 370 

29 B 285, Walji Mathuradas v. Ebji Umersey 
... and others. ..R.. .2 N LB 81. ..286 
29 B 291 —7 Bom L R 105, Chandulal Sukhlal 
v*Sidhruthrai...Refd« ftp.. .7 Bom LB 
611=30 B 205 ... ... 381 

29 B 333=7 Bom L R 477, MahomedunisBa 
Begum v. Bachelor... F... 8 Bom L R 
652 .» - ... 645 

29 B 621, Manilal v. Vanmalidas...R...8 Bom. 
* L R 777 ... ... ... 292 

29 B 621, Manilal Hargovindas v. Vanmalidas 
Amrat LaL..fc...A W # N (1900) 136= 
28 A 621... . ... ... 298 

SO B 278, Cullianji v. Raghowji...B...2 NLR 
17? ... • ... ... 722 

L' JLA fU Calmtta. Beri«u ... * 

*1 C 91 Bftlkigtwa Dm v* LuchBaeeput Singh 
LR49... .166 

* Thig i» » »if tas| ^or 8 C ■W.v - 


1 C 249, Delhi and London Bank V. Wordie 
...f.,.4 C L J 238=38 C 1065... 76 

1 C 275, Hurry Mohun v. Ehonafcun...R...3 C 
L J 15 = 10 C WN 510=38 C 816... 509 
1 C 887, Bhuggobutty Dosgec v. Shamachum 
Bose.. .R... 2 N L R 106 ... 445 

1 C 865, Adhiranoe Narnia Cdbmary v. Shoona- 

malee Pat Mahadai... rlleJ on.. .IOC 
W N 1074 = 4 C L J 476 ... 494 

2 C flft, Luohmi Dai Koori v. Asman Sing... 

F...A WN (1906) 7 = 3 A L J 95=28 
A &5 ... ... ... 077 

2 C 341 , Konwar Doorganath v. Rom Chunder 
...Refd*fto...3 C L J 260 ... 85 

2 C 445, Kellie v. Fraser...F...4 C L J *8=83 

C 1065 ... ... ... 76 

3 C 30, Jogcsli Chunder Dutt v. Kalichurn Dutt 

... R...16*M L J 03=29* M 333 ... 809 
3 C 174, PogOHcv. Bank of Bengal... R...U B R 
(1906), Evidence, 13 ... 485 • 

3 C 198 (P.C.), Deendyal Lai v. Jugdep Narain # 
Singh.. .F... 2 NL R 52 ... 490 

3 C 224 GoHsain Bass Chunder v. Isaur Chun- 
der.. .R...9 O C 161 ... ... 740 

3 C 397, Norender Narain Singh v. Dwavka Lai 
Mundur...F...7l PLR 1906 ... 794 

3 C551, Sheikh Khoorshed Hossein v, Nubbeo 

Fatma...D...8 Bom LR 758 ... 731 
£ C 645 (P.C.), ThakurShere Bahadur Singh v. 
Thakurain Daryao Kunwar...R...9 O 
C 113(B)... 184 

4 C96, Guni Mahamad v. Moran. , .R... 10C W 

N 787 ... ... • ... 868 

...R... 

10C WN 952 = 33 C 10!0 ... 864 

4 C 340, Ram Rat ton Mondul v. Netro Rally 
Dassce. ..R... HOP LR 1906 ... 566 
4 C 342, Prasunno v. Kristo...R... 10C W N 
566 ... ... ... 153 

4 C 400 (PX.), Bazayet Dossem#* Sooli Chund 
' ...F...16ML J418-29M 508 ... 887 
4 C 448, Dwarka Nath v. Baroda Petsad...R.«« 

11 C W N 65 ... ... 519 

4 C 475, Kalipra&unno v. Kamini...F... 4 C L J 
317 ... ... . * ... 903 

4 C 548, Khuggender Narain Chowdhry v. Sha. ? 

i n»pgirOghorenath,..Rv..8A L J 717= 

• AWN (1906)289 ... 485 

4 C 676, Surnompyee Dabee v. Koomar Purresh 
Narain Roy...F..X C L J 337 ... 80 ^ 

• J"' 1 v; " - j n i iri “ rr -i _ -it- , .kR.rt 

t 8 C l J 891 *88 C 688 . .... M 

4 CT23f Jallidar Singh v. R*m*Lal...F...2N LB* 

W mV,# ... «Q 



(TABLE OF CASES, OVEfe-RULEt), FOLtOWfeb, 4c. 


L2C 

4 C 727, Mirza Jehan Kadur v. Afsar Bauh 
...R...9 0 C 249 ... ... 088 

4 C 925, Dwarka Nath Missel* v. Hurrisli 
Chunder...R...3 C L J 348 = 83 C 
531 ... ... 91 

4 C 809, Rai Narain Das v. Kownit Lal...F... 

2 N L ft 52 ... ... 490 

5 C 82, &rconath Roy v. Cally Doss Ghosc 

...F...4 C L J 238 = 38 C 1005... 70 

5CU3, Uddoy v. J ad nblal . . . Appl . . . 4 '(S LJ 
399 ... ... < ... 059 

5 C 148, Suraj Bunsi Koer v. Shoo Persad 
Singh... R... A W N (1900) 10=3 A L 
J 127 ... ... ... 488 

— i-1, ...Refd, to... 

1 M L T 21 = 10 M L J 69 = 29 M 
200 ... f ... ... 489 

5 C 198, Kishen Datt Bara v. Murntaz Ali 
Khan.. .F... 33 C 1212 ... 669 

, ! ..R... 

33 C 1212 1 ... ... 609 

5 C 273, Sarat Sundari J>ebya v. Anauda 
Mohun Sarma...R...10 C W N 818 

... ... 77 

5 C 370, Siklier Chund v. Dulputty Singh... R... 

9 C W N 030 -1 C L J 408 =33 

C 527* ... ... ... 007 

5 C 493, Kooniud Chuiulcr D.iss v. Chundar 
Kant Mookcrjoc ...F...80 P R 19Q6 

... 800 

5 C 615, Puddo Kumaree v. Juggut Kishoro 
...F...3 C L J 502 =10 C W N 095 

' = 33 0 947 ... 535 

5 C 684, Koonjbehari Dime v. Prcmchand 
...R...21 T L R56... ... 518 

5 C770, Moniram Colita v. Kcri Kolitani...R... 

10 M L J 178=29 M 437 ... 472 

5 C +786 , BabaMuhamad v. Webb ...F... 44 

P R 1906 ... ... 250 

5 C 832, ToponidhccDhirj GirGosain V Qree- 

putty Sahanco ...F... 7 Bom I- R 
821 =33 B 220 ... 379 & 800 

G C 8, Cbundor Shekhur Bandapadhaya v. 
Obhoy Chum Bagcht ..F..3 L J 876 

c .. ..80 

6 C 22, Joykishcn v. Ataoor. .F. .<3 OBJ 188 

4,2364; ^89 

8 C 04, Buldco Doss v. Howe. .R..UBR (1900) 

Contract 9 ... ... 350 

«■ 

0 C 94, Nobo Coomar v. Siru Mullick..F... 4 

C L J 510 ... ... 612 

< 

•This is mstakc for 33 C 257. 
t This is a mistake for 6 C 780. 


0 C 171 (F. B.), Gajjoo Lai v. Fattch Lal...R... 

50 PR 1906=101 PLR 1906 ... 145 
< 6C 687, Bibee .Solomon v. Abdoal Azeez ... 

differed... 8 CLJ 119 ... 284 

0 C 7G4, Rani Anund Koer v. The Court of 
Wards... p... 1 M L.T 188=16 ML J 
307 ( F.B.) = 29 M 390 ... 506 

0C 815, Rom Sobuk v. Rrfm Lai ...D... 10 C W 
N 551 =3 C L J 576 = 33 C G13... 597 
0 C 843, Kameswar Pershad v. Run Bahadur 
Singh ...Appl.. . 83 C 842 ... 515 

7 C 74=9 C L R 357, Attcrmoney Dosseo v. 
Hurry Doss Dut ..Refd* to.. 0 5 C W 
N 952 = 33 0 560 ..' * .. 532 

7 C 78, Raj Kishore Shaha v. Bhadoo Noshoo. . 


...Dlltd. .83 C 849 .. 209 

7 C 256, Sheikh Akbar v. Sheikh Khan . . 15 

M L J 484 = 29 M 111 198 

, .R.. 

9 O C 815 . . 777 

, 

A W N (1906), 9 = 3 A L J 25 = 28 A 
298 ... •- *... ... 866 


*7 C 301, I’ertiib Chunder Ghos*°v. Mohen- 
dianath l’urktiit...R...8 Bom L R 764 
... ... ... ... 686 
7 C 387, Ramdhani Sahai v. Ha j rani Koer... R 
3 LB U 225 ... ...260 

7 C 388 (393), Raja Nilmoni Singh v. Ram 
Bandhu Rai...R. . 10 C W N 991 ... 63 
7 C 499, Shahebzadi Shahumshah Begum v. 
Forgusson...R...A W N (1906; 107 = 
3 A LJ 341 =28 A GOO ... 121 

..R.. 

90 C 275 .. .. 281 

7 C 594, Rajnarninv. Universal Life Assurance 
Company. ..p. .2 N L R 45 ... 220 

7 0 616, Gogun Chunder Ghosc v. Dauroni- 
dhur Mundul...p...3 C Ltf 363=10 C 
W N 788=33 0 812 ... .. 162 

7 C 714, Jonmenjov Mullick v. Dossmoncy Dos* 
Hce...Distd...33 C 849 ... 209 

7 C 733f, Syed Sufdar Reza v. Amzad Ali...D. . 
38 C 502 .. .. 785 

7 C 789, Bungsec Singh v. Soodist LalT. .R. . 

127 P Jt 1906 .. .. 849 

, ...Dlltd* 

79 P R 1906 ... ... 598 

8 C 42, Rajendronath Putt v. Shaikh Muham- 
c c mad U1...R...60 P ‘ft'l906=U8 P 

»L R 1006 ... ... 492 

t 

•This is a mistake for 17 C 791. 
f 4 This is a mistake for ££ 708. 



TABLE OF CASES, OVER-RULED, FOLLOWED, Ac. 


MCI 


8 C 51 =8 I A 123 (P.C.), Mungul Porehad v. 
Girja Kdnt...D... 8CL J 240-10 
\C # WN 209 .... ... 811 • 

8 C 75, Kirty Churn Mitter v. Aunath Nath 
Dob. .R. .8 Bom L R 885. ..47 and 370 
8 C 89, Hem Chandra Chowdhuri v. Brojo 
” Sundari Dobi . .R...3 C L J 95 . . 029 
8 C 151,* Mungul "Pershad Dichit v^Girfa 
Kant Lahiri . . R . . 47 P R 1906.. 278 
8 C 174, Protap Chandra Pass v. Peary 
Chowdhrain, The rule laid down in 
thlsie not of General application... 

• 8CLJ 112-= 10 OWN 297 = 33 C 

306 . . . . . . 233 

8 C 827 1 Hami dolla v. Faizunnisa. .F. .3 C L 
J 49 ... .. .. 643 

8 C 468, Imam Ali v. Poresh Mundul . .Dietd... 

1MLT333 .. .. 115 

8 C 687, Alangamonjari Daboe v. Sonamcni 

• Dabee. .R. . 16 M L J 491 . .523 

8 C 716, RamCoomar v.Jokur Ali... Appl...3 

U L J 847 ... ... AM 

8 C '720, Mahbuban v. ^ T mrao Begum... F... 

29 V 172 ... ... 369 

8 C 757, Kirty Churn Mitter v. Annath Natli 
Deb...Refd to. . .A W N (1 930) 38 = 3 A L 
J 181 =28 A 340 ... ... 376 

8 C 975, »Joytara Dassee v. Mahomed Moba- 

ruck.‘..R...8 Bom L R 885... 47 & 370 
, = ...R...3 C L J 316 ...156 

9 C 100, Wazir M.iliton v. Lalit Singh ...Appr 

andF . l M L T 233-16 M L J 393 
• ... ... ... ...447 

9 C 181, Kelly v. Paterson. ..R... 10 M L J 533 

925 & 926 

9 C 237, Abhoy Charan Ghose v. Gobinda 
Chandra De y...D... 4C L J 56.. .492 
9 C 290, Huro Prosad Roy v. Kali Prosad 
Ro>..R..63 P R 1906=121 P L 11 
1906 . . . . . . 266 

9 C 325 J, Manickya Moyoo v. Baroda Prosad 
Mookerjee . . R . . 33 C 329 . . 598 

9 C 368, Joy Coomar v. Bundhoo Lull. ..R... 33 
C 133... ... ... 637 

& C 867, Krishna Gobind Dhur v. Hari Churn 

• Dhur.. .F... 10 C W N 848 ... 155 

9 C 406, Rani Dhun Dhur v. Monesh Chundor 

Chowdhry...D... 29 M 217 ... 908 

9 C 586, Parbatty Dassi v. Purno Chandor...F 
...3 C L J 521 • ... ... 658 

9Catp 607, ’Oriental Bank v. Gobind • Lall 
Seal.. .R... 10 C W N 449 651 


•This is a mistake for 8 C 51. 
♦This is a mtotekerfgr 9 C 365, 


9 C 648, Srishteedliur Biswas v. Mudah Sirdar 
...F # ...3 C L J 343 = 33 6 531 ... 91 

9 C 730, Tarco Mahomed v. # MahOmed Mah- 
bood...Appl...3C L J 347 ... 592 

, ...F... 

3CLJ 240=10 C W N 209.. 683 

• 

9 C 810, Bharat Chundcr Ghoso v. Ka^ik Chun- 
der Milter.. .R...3CLJ 119 ... 284 

9 C 869,'Bhaohanesari v. Fudobhnndra Narayan 
Malik. ..R...U B R (1906) Limitation 

7 # ... ... ... 624 

9 C 908, Suruomovei v. Dcnouath. .R. .9 O C 

290 *.. . . . . 925 

10 C 63, Moduu Mohun Chowdhry v. 

Ally Beparee...R...9 O C 147 (B). *619 
10C 109 = 10 I A 171, Surendranath Bonerjee 
v. Chief Jjistioc and Judges of the 
High Court of Bengal.. ?R *F ...8 C L 
J 67 = 33 C 927 .. ..300 

10 C 138, Hurry Churn Pass v. I^emai Chand 
Key ul... not F...2lf M 24-- 16 M L J 

8 * ... ... ... 309 

10 C 324 (P.C.), Isri Dut Kocr v. Hansbutti 

Ivccrani. . . Distd. .2 PL R 1 906... 382 

, ...D...21 T L R 56 ... 815 

10 C 312, Putichooinony Possoo v. Troylucko 
Mohiney Dossoe...R...9 O C 119 

(B) ... 529 & 521 

10 C 357, Eshau Chandra Safooi v. Nanda 
moni Dosscc ...Dias... 3 C L J 
119 ... ... ... 284 

10 C 489, Jell ice v. The British India Steam 
Navigation Company... Compared... 1 
ML T 387... ... # ... 197 

, ...F...1 M L T 

387 ... ... ... 197 

10 C 525, Luchmon Sahai Chowdhry v. Kan- 
chan Ojhain . .R . . 21 T L R 41 . . 584 
10 C 533, Fakaruddin Mahomod Ahsan v. Offi- 
cial Trustee of Bengal. .R. .U B R 
(1905), Civ. Pro. 36 . . . . 242 

10 C 549, F.izl Imam v. Motta Singh. ..R.. 3 C 
LJ 95 .. .. ..629 

10 C 612, Ashootosh Chandra v. Tara Prosanna 
Roy. ..F. *10 C W N 529 • 815 

10 C 697, Gopi Nath Choboy v. Bh*ugwot Per- 
shal.fO. .29 M 65 .. ..807 

10 0 713, Oriental Bank Corporation v. Gobin- 

* loll Seal. .R..3LBR 192 .. 31 

10 C 740= 11 1 A 83, Narotam Das v Sheo Par- 

gash Singh. ,D. .4C L J 246 .. 682 

10 C 996, Jeo Lai Singh v. Ganga Pershad. . R. . 

• 2 N L* R 1 01 874 . 

10 C 1085, Goculdas Gopaldas* v. Puranraal 

# Prcmsukhdas,..R...4CL J<79 •• 904 


Table of oases, over-ruled, followed, Ac. 


UQ 


IOC 1085,' Ookuldu GopaMiw v. Puranmal ’ 12 C 848, BftohhaJba V. Jugmon Jhft..R..10C 

WN802(P.C.)-4CL J 9-8 Bom L 
R 446=8 A L J 484=1 M ttT 211=80 
B 481 = 16 M L J 446 .. 483 


Prem8tikdas...(R. AF.). .2^M97 ... 918 

10 C 1102, Nobokishore Sarma v. Hari Nath 

Sarma..R..9 0 C 104.« •• 805 

110 6, Amir Hussan Khan v. Sheo Bakhsh 
Singh.. R.. 29 PR 1906=97 P L R 
1906 .. .. .. 829 

11 C 74, Tripura Sundari v. Purga Churn Pal 
..P..21TLR157 .. ^ .. 821 

11 G 93, Shamn Gharan v. Madfiab Chandra 

..R..3 A L J 504= A W N (1906) 
318=28 A 722 ... .. 242 

11 C 111* Madho Persad v. (iajudhar. .D. .A W 
N (1906), 809 .. .. 795 

11 C'121 (P.C.), Kalidaa Mullick v, Kanaya Lai 
Pundit.. P.. 45 PR 1906=120PLR 
1906 .. ..758 

fllC 147, Bhutnath Dey v. Ahmed HoBain. .D. . 

4CLJ578 .. .. 649 

11 C 158, Coggnn v. Pogose. ,R. . 10 C W N 
276= 33 C4 jO=4CLJ 102.. 699 A 

... ..700 

11C 186, Pcrtab Narain Singh v. Triloki Nath 
Singh. .relied on. .10 CWN 955= 33 
C 1001.... .. .. 33 

: ..R.. 

90 C 339 „ .. 821 

• 11 C 196, Pertabnarain Singii v, Trilokinath 
Singh.. .D...107 rR 1906 ... 8*^0 

11 C 227, Ganga Prasad Bhowuiik v. Debi 
Sundari Dabea...R...3 C L J 95 ... 629 


12 C 389, Miller v. Runga Nath. .R. . 4 G L J 
246 .. .. .. 682 
12 C 414, Nilakant Banerji v. Suresh Chandra 
* ...R...3 C L J 205 = 83 0 425 . . 677 

12 C 477, Danmul v. British India Steam Na- 
vigation Company... Pisa. ..108 P R 
(1906) (p.B.) ... ... 902 

12 C 590, Udit Narain Singh v. Harogouri 
Prasad.. F.. 16 M L J 476=1 MLT 
348 = 29 M 529 .. ..625 

12 C 597, Prangour Mozoomdar v. Hiraanta 
lCumari I)ebya..P..21 TL R 152 

... ... 820 

12 C 614, Shumomoyee Dasi v. Srinath Dass 
..R..9 0 0147(B) ... .. 619 

12 C 642, Oriental Bank v. Charriol . .R. . 10 C 
W N 551 = 3 CLJ 576=33 C 613 

697 

, » ..,R... 

33 C 329 .. " .. 598 

12 C 663, Rnmlal Settv. Knuaya Lai Sett... R. . 
1MLT227 .. .. .. 41 

12 C 706 (722), Lopez v. Lopez . .R. . 8 Bom 

LR 770 .. .. 19 and 362 

13 C 13, Noor Ali Chaudhri v. Koni Meah. .R. . 

48 PR 1906 (F.B) = 304 PL R 190G 
759 


11 B 801 (P.C.), Run Bahadur v. Luoho Koer 
. ...B...10 WN 820 .. ... 209 

11C 886=12 I A 67, Rani Bhagoti v. Rani 
Chaudau...R...4 CLJ 162 = 33 C 881 

... 611 

11 C 417, Bhut Nath Dey v. Ahmed Hoscin 
...R...21 T LR223 ... ... 641 

, ...Dlstd... 

4CL J 485=11 C WN 71 ... 641 A 

... 642 

11 C 434, Hari Das Mol v. Mahomed v Jaki 
...R...83 C 1349 ... ... 458 

11C 566, Haridaa Sanyalv. Fran Nath Sanyal 
...B...43PR 1906=222 P L R 1906 

... 882 

11 C 718, Hart v. Tara Prasanna < ...D...8 CLJ 

385 ... ... ° ... 259 

12 C 88, Hnrmut Jan Bibi v. Padma Loohfun 

...R...10C W N991 ... 64 

19 p£98, Abdul Hakim V. Goaesh Dutt...Distd 
... 1MLT 839 .. ... 115 

ifpidO, KriBto v. liadha. .R. .2 N LR 42 
c V'y... -- - * - 856 

t Tikis is a mistake lor 11 C 186. * t 

• This is a mistake for 11 0 417. 


18 C 21, N&nomi Babuasin v. Mudhun Mohun 
...Held. to... 1 M L T 28= 1611 L J 

69=29 M 200 489. 

13 C 75 (77), DwarkaNath Raiv. Kali Chunder 
Rai ..R..29M 99 ... 560,674 

IS C 101, Sarat Sundari v. Bhoba Pershad ... 

p... 10C W N 848 ... 155 

13 C 162, Ahmed Mirza Saheb v/ Thomas... 

R... 8 Bom L R 885 ... 47,870 

13 C 309= 13 I A 84, Jagadamha Chowdhrani 
v. Dakhina Mohan ...R. . 10 0 W N 
1065 = 8 Bom L R 722=16 M LJ440= 
3 A L J 695 =4 CLJ 406 = 1 M L T265 
=9 0 0 377^3 A 727 (P.C.) . 68fi 

9CW<N 688=1 CLJ 408=33 0 257* 


607 

14 C 1, Sadhusaran Singh v. Panohdeo Lai. .R,*. 

10 C W N m (P.C.)=4 C L J 177= 
% 16 M L J 366=8, Bo L R 719=3 A 

‘ . L J 639= 1 M L T' §08=88 C 1178 



*' Tkis is wrongly jrintei m 88 C 887 in 
Col 607. 


TABLE OF CASES, OVER-BO LED, FOLLOWED, Ac. 


U1I2 


14 C 122, JogendraNath Mukerji v.Jugobundhu 
Mukerji. .Dl»td...A W N (1905) 169= 
\ ^A L J 700=28 A 3Q .. 498 

14 C *189, Shamnugger Jute Factory Go. lid., 
v. Bam Narain. .R...4 C L J 198... 803 

... and 364 

1*4 C 936, Joy Chunder v. Beppro Chacn. .R. . 

4CLJ188 .. 86Sf s S»nd*864 

14 C 376, Mahamed Abidali Kumar v. Ludden 

Sahiba..p..9 0C 49(B) .. 415 

14 C 387, Sheolochun Singh v. Snheb Singh 
..R..21TLB56 .. .. 518 

14 (4 484, Mookoond Lai Pal Chowdhury v. 
* Mahomed Sami Meah . . F . . 3 C L J 
. 181 .. .. .. 204 

, ..R.. 

AWN (1906) 171 =3 A L J 556=28 A 
655 .. .. 246 and 247 

1 4 G 592, Sundari Da h see v. Mudhoo Chunder 
9 Sircar, .cited. .3 C L J 316 .. 156 

14 C 627, Amyit Lul v. Mad ho Das. .D. . 124 P 
R 1906 ... .. ..317 

14 C 791 , Ram ^Joyal gv. J anmojoy . . D . . 10 C 
W«N 551 — 3 C LJ 576= 83 0 613 

..597 

14 G 801 = L R 141 A 168, Mylapore v. Yeo 
Kay. .F. .10 CWN 551 = 3 0 L J 576 
*33 0 613 .. ..592 

14 C 809, Kinu Ram I)as v. Mozuffcr Tlosain 
Balia. ..D . .4 C L J 79 .. 904 

14 C 861, Grish Chunder Roy v. Braugliton 

...R..21 TL1156 .. .. 518 

*14 C 940* 14 1 A 101, Aiiangainanjari v. Tripura 
Soondari ..B..4CL J 198 ... 174 

15 C 47, Jugobundhu v. Jadu . . F . . 2 N L R 45 

.. 220 

15 C 58, Janki Kunwar v. Ajit Singh .. F . . 
SglMl ... .. .. 515 

, ..R.. 

9 0 W N 686*1 C L J 408 * 88 C 257+ 

.. 607 


15 C 942, Ashamilla v. Collector of Dacca...R... 
SC L J 545 = 10 C JV N 986.. .33 C 

l623 .. * 

15 C 282, Okhoj money Danse v. Nilmoney 
Mulliek..p..3QL J 502* 10 CWN 
695 (fi.B.) = 33 C 947* ' 21 

1 5 C 432, Govinda Ram Mohdal v. Bholanath 
Bhafcta. ,P. .9 P R 1905 (Ubv)=G5 P L 
R 1906 .. 1. ..148 

15 G 9 517, Bhaghhat Pcrshad Singh v. Girja 
Koer. . Refd. to..l ML T 28*16 M L 
J 89=29 M 200 .. ..489 

15 C 546, Prem Chanel v. Purnima Dassi. .ex- 
plained. .3 C L J 52 .. 902 

15 C 674, Kedar Nath Chatterji v. RakW Das 
Chatterji . .p . .3 C L J 381 . . 256 

15 C 718, Bisva Nath Shah v. Nairn Kumar 
Chowdhary. .p. .A W.N (1906), 6=3 
3 A L J 6 = 28 A 292 , . .. 855 

15 C 75G, Radha Madhab Ha War v. Monohur, 

Mukerjco. .R. .40 C W N 820 . . 209, 

1 f ...R.. 

I MLT 145= 10 M h 3 37$!= 

2'J M 42G (F.B.) .. ..887 

16 C 81, Porcsh Nath Chatter jee v. Secretary of. 

State for India... Dies... 3 LB R 203 
(F.B.) ... ... ... 231 

16 C 33, Bliima Singh v. Sarwan Singh. ..R... 

3LBR225 ... ... 260 

# 1G C 40, Hari Saran Mclltra v. Bhubancshwari 
Debi...R...D O C 339 ... 821 

16 C 132, Shoonath v. Janki Prosad...R...4 C L 
J 246 ... ... # ... 446 

16 C 233, Abdul Majid v. Jew Narain Matho 
..P..16MLJ 63=29 M 333... 809 

, ...relied on... 

10C WN 934=4 CL J 149=88 C 
1101 ... ... ... 818 

16 C 246, Pareahnath v. Ramjadu. .F. .3 C L J 
533 ... ... ... 910 

, ...R... 

2NLR187 ... 918 


15 C 104, Modhusudan Koer v.. Rakhal Chunder 
Roy.,R..2NLR 87 ... 258 

15 0 152,-In the maftta of Southekal Krishna 
Rao..R...2A^p 811=A W N (1906) 
268 . .. ..30 

y ^ .,R.. 

3 A L J 811 - A W N |1906) 268 . . I 

15 C 242, AshanuUa v. jCoIlector of Dacca, .ex- 
plained end D. . 8 C L J 545=JOOW 
N $0=88 C 1828 . .. 


•TJuV»*i 


m " 

t In Col. 607, this i? wrongly printed m 



16 0 252, Benodi Coomaroe Dossee v. Souda-...F 
money Dossee ... 29 M 497 ... 581 

• ^-...P... 

29 M 500.. ». . * ... 003 

16 0 830, Barn Chander Dutt v. Dwarkanath 

Byaak...R. .2 N L R 25 ... 708 * 

lb G 426, tUxoma Das v. Hurbuns Narain... R A 
' p... 10 8PR 1905 * 45 PLR 1906 

. . , ... , ... 310 

R».2 F L B 179 # 

. • • . . VI 


fcfyl&fe la wrongly printed as 38. G 

\ 



r-xyr TABLE OF CASES, OVER- 

16 C 482, Bindessuri Peruhnd Singh v. Jankee 
Pershad Singli... R..2NLR81 ... 286 
16 C 540, Bun seed h ar v.Sujat Ali. .D...4 C L J 

246 ... (182 

16 C 550, Bliusha Rubidat Singh v. lndar Kun- 
war...Refd.‘to. . 16 M L J 22= 20 M 161 
... .. ... 468 

16 C 506, §hewbarat Koer v. Nirpat lloy . . . R . . 

4 C L J 188 = 83 C 887» ... 05 

16 C 638, Mohusli Chandra Cbattopadby^ v. 
Umatam Debi...p...4 C L J 110 
... ... 00 
16 C 642, Kristo Bullav v. Kristo Lal...Refd. to 

..10CWN270 82 

r , . .D...33 C 

* 580 ... ... .. 82 

16 C 603, Srinath Das v. Khettor Mohun Singh 

...R..L 00147 (B) ... 619 

< f 

17 C 148, Chowdliry Jogcssur v. Khettcr Mohuu 

..F..3CLJ52 .. .. 002 

17 C 106, Dcbiruddi vt AbdurRahim. .D!itd...3 
C L J 201 .. ... ...550 

17 C 268, Ilaghunanduii Per shad v. Bhugoo 
Lull. .D. .33 C 689. . .. 031 

17 C 272, Krishna v. Pancharam . . R . .2 NLR 
123 .. .. ..522 

17 C 291 = 16 I A 233, Pcrtab Chunder v. 
Mahendranath Purkait. .R. .4 CL J 
198 .. .. .. 17^ 

1 -..R. . 

8 Bom L U 553 - 30 B 426 . . 438 

17 C 297, ..R..8 Bom L 

ft 701 .. .. ..687 

17 C 326, Laia Kerufc Naravan v. Palukdhari 
Pandey. .R...4 C L J 138=33 C 837 
.. .. 95 

17 C 347, MungniRam v. Gursahi Nand...R.. 

4 (3 L J 112 .. ... 52 

17 C 427, Ganakdhary Sukul v. Janki Koer 
. .D...78 P R 1906=150 PL R 1906 
... ..586 

17 C 518, Manikchand v. Jagat Settani. .R. .2 
NLR 08 ...„ ’ ... 100 

l..DI»td..^CL 

J 357 = 11 C W N 12=33 C 1306 
..472A478 

17 C 584, Mahabeer Pershad v. Moheswar Nalh 
Sahai...Refd to...l MLT 28 = 16 M 
LJ 60 = 29 M 200 ... 489 

17 C 620-9, Suddasook v. Ramchander...R. . 

10CWN5G6 ... , ... 153 

C 1T C 670, Hamijluiiiiessa Bibi v. Zohittiddm 
Sheik...** ...7 Bom L R’ 684=30 B* 
122 * ... 649 


■RULED, FOLLOWED, Ac. 

17 C 680, Boidya Nath Adya v, Makhan La 
Adya...Appl...3C LJ £ 257=10C WN 
* 564 .... ... flSll A 312 

, ...R...8 Bom. L R 

885 ... ... 47 A 370 

17 C 695, (ropal C hander Das v. Umetth Nnrain 
Chowdhary . . .R. . . 10 C W N787 ... 8ti3 

— ,Gopal Chunder D&s v, Cmosh Narain 

Chowdhury. .R. .10 OWN 052 = 33 C 
1010 .. .. ..364 

17 C 711, Punchanun Bnndopadhya v. Rabia 
Bibi.. F.. A W N (1905) 180=28 A 
51 .. .. . . o 240 

17 C 826, Nil Madhab Sikdar r. Narottam Sik- 
dar..F..A WN (1906) 60= 3 .A L J 
196= 28 A 400 .. .. 571 

17 C 875 = 17 1 A 05, Hemant Kumari v. Brojen- 
dra Kishore. .F. .4 C L J 198 . . 174 

17 C951, Macmillan v. Surosh Chunder Deb 
...DUtd...29M 292 .. ..11 

17 C 963, Tarini Churn Sinha v. Watson and 

CO...R..33C 15 .. .. 538 

18 C 10, Watson and Cq v. l$am Chand. .F. .4 

C L J 254 ... .. 3C3 

18 C 10, Watson A Co., v. Ramchund Dutt 
. .Refd. to. .A W. N (1905)233 = 28 A 
161 .. .. .. 542 

18C 10=171 A 110 R and D 

33 C 1201 542 

18 0 23 = 17 I A 122, Durga Chowdhrain y, 
.Towahir Singh. .R. .4 C L J 108... 174 

18 C 83, Jogir Ahir v. fiishen Dayal Singh 
..F..2NLU 23.... ' 852 

18 C 151, Jogendra Bhupati v.Nilyanuud. .R. . 
16 M L J 339=1 M L T 272 = 29 M 
453 .. .. .. 480 

18 C 182, Kishen Pershad Panday v. Tilufc- 
dhari U11...R...88 C 1323 ... 577 

18 C 231, Shooshoe Bhusan v. Gobind Chander 
...F...3 C L J 339=10 CW N 635 

... 524 

18 0 255, Ugra I-.aU v. RadhaPersad Singh 
...R...11C WN116 ... ... 97 

18 C 333, Sheo Sahay Panday v. Ram Rachia 
Roy. .Dlttd. .88 C 607=4 CLJ 320= , 
11CWN62 .. .. 86 

18 C 385, Surendra Nandanv. Saiiaji Kant Das . 
Mahapatta. . . Appr. . . 10 C W N 92! 
=4 CLJ 171 = 16 M L J 976=1 kL 
T 260= 8 Bom 4- R 700=8 A L J 702 
<• =29 M 982 (PX.) •• . . .. 470 

18 C 41.4 (P. C.), Muhammad NeWaz Khan v. 
Alain Khan. .R. .9 0C 205 (B) .. 290 

, ..Rafdto... 

' 2 A L J450=A WN(I905) 166 = 28 A 


,, • 



TABLE OP CASES, OVER-RULED, FOIJjOVVED, Ac. 


18 C 414=18 1 A 78, Muhammad Nawaz Khan 
v. A lam Khan ..R... 4 C L J 1C2 = 

• £8 C 881 ... Gil 

18 C'556, Baij Nath Tewari v. Shco Sahoy 
Bhagut...D... 8 ft L J 1G6 .. 765 

18 C 681, Peary Mohuu y. Anauda Cliaran. .P 

...3 C LJ 889 — 10 C W N 585 ... 524 
*18C flOG, llam Nttrain v. RamChunder . .dis- 
sented from . . 10 PR 1906 .. 349 

+18 C 1888, Kailas Chundra Ghose v. Fulchand 
Jaharri...Dlsi... 1MLT 145 = 1G M L 
J 872=^29 M 426 (P. B.) . . 887 

19 (J.1, Mackenzie v. Haji ...R... 11 C WN 57 

• ... ... ... ... 78 

19 C 4, Gunga Pershad v. Jawahir Singh . . .R. . . 

4CLJ24G ... ... 446 

19 0 17, Ciiintamoui Dutt v. Rash Bchari 
Mondal ...Refd. to... 10 C W N 270 

... ... 82 

, ...D... 

33 C 580 ... ... 82 

19 C 123, Hanuman Kamat v. HanuinunMun- 
der...R„. 21^LE174 ... G13 

19 C 201,«CJiohcnV Nursing I)ass Auddy...p... 

2NLH68 ... ... 846 

19 C 236 (P, C»), Bihaii Lai Madho Lal...R... 9 

O C 104 505 

, ...R... 

AWN (190G) 272=3 A L J 755 ... 516 
19 C 249=19 I A 1, Ramratan v. Nandu..R... 

4CLJ198 ,. ... 174 

19 C 253 = 191 A 48, Luchmetswar Singh v. 
Munowar Hossein.-.R & D...33 G 1201 

. . . . 642 

19 C 358, Land Mortguge Bank v. Sudurudecn 
Ahmed.. .p. .4 CLJ 238 = 33 C 1065 

.. ... 76 

19 C 541, HaripriaDebi v. Ram Churn... F.. 

£ N L R 45 .. ... 220 

19 G G15, Lalessor Babui v. Janki Bibi . . .not F . . 
9 O C 224 .. ... 221 

, ...R... 

9 O C 822... .. ..222 

{19 C G29, Mahabir Pershad Singh v. Ilurrihur 

Pershad Narain Singh.. .R.. .9 C W N 
686= 1 C L J 408=33 C 257 ... 607 

19 C 683, Prosunno Kumar ganyal v. Kali Das 

6anyal...R..U B R (1905) Civ Pro 36 
342 

20 C 116, Bikain Mia # v. Shuk LalPodder...R... 

2N t L R 158 t.655 

* This is a mistake for 18 C 86 f 
t This is a mistake for 18 G 18. 

{ In Col. 607, this is wrongly printedjis 83 C 
627. 


20 C 254, Rajanikant Nag v. Jogcshwar Singh 
...P...4C L J 119 . & ... 96 

20 C 296 = 19 I A 203, SarAt Ch wider v. Gopa] 
Chund5r...R and F. .4 0 L J 198... 6 

, j .. B .. 

4 C L 3 326 . . . . 4*3 

20 C 328,Khvlilul Rahman W. Gobind Pershad 
...Digs.. 1 M LT 28= 16 APL J 69 = 29 
M 200 .. .. ..489 

20 G 873=21 1 A 35, Green der Cliundcr v. Troy- 
locklionanth...R. .4 G L J 323 ...457 
20 C 397, fJajcdur Ruja v. Baidya Nsith Deb 
. .D and disapproved. . 10 C W N 867 
--33 C 905 .. .. 219 

20 C 483, Saodamini Dasi v. The Administra- 
tor-General of Bcng.il. ,R... 2 1 TLB 
56 ... ... ... 518 

20 C 508, Fatima Bibi v. Deb Nath Shah.. 
Appr...4CL J 431 = 11 CWN 34-1 
ML T 360 ... .* ... 340 

• 

20 C 609, Kamcshar Prasad v. Bhikhan Narain 
Singh.. P... 4 C L J 28«=38C 10G5 

.. 76 

20 C 805, Kasinath Das v.Sadisiv Patiiaik...F... 

135 PR 1906 .. .. 226 

20 C 884, Ismail Arif v. Muhammad Ghaus. .R 
U B R (1905), Evidence 7 . . 440 

■ > ...D. * 

AWN (1906), 264 = 3 A L J 775 
.. # .. .. 741 

20 C 843, Raghu Nath v. Nil Kanth..R..26 
P R 1906 = 20 P L R 1906 .. 345 

20 C 906, Chuckkan Lai v. Lolit Mt>lmn...D. . 

4 CLJ 568 .. .. 599 

21 C 8, Hari Nath Chatterjeo v.*MothurMohun 

Goswami. .F. .A W N (1905) 270=2 
A LJ 843=28 A 241.. ... 504 

21 G 19, Sahdeo Pandcj r v. Ghasiram Gyawal 
. .Distd..‘2A L J 640= A WN (1905), 
241 =28 A 193 .. ..911 

21 C 66 (P.CL), Tasadduk Rasul Khan v. Ah map 
Hussain. .R..9 OC 289 ... 766 

21 C 259, Kalu v. Latu...R...3 CLJ 188 
. . . . . . 589 

21 C 265, Kamini Kant Roy v. Rain Nath 

* Chuckerbutty...R. .9 O C 164 ... 274 
21 0 883, Syityendra Nath Thakur v. Nilkantha 
f t Singha..R...33 G 786 .. 878* 

21 C 430, Dakhyaui Doboa v. Dobgobind Chow-"* 
dhry. .F. .21 T L R 127 ... 823 

21 C 463, Jaggannath Churn v. Akali Dassia 
. . Diltd . . ‘2 CLJ 690= 82 C 1072=10 
. C*W N 605.. .. 204 and 206 

21 C 473, Mohabir Prosatf Singh v. Adhikary 
Kunwar..R...83 C*13$3 •• 577 



Lxyi 


TABLE OP CASES, OVER-RULED, FOLLOWED, Ac. 


21 C 496 (PXJ, Abdul Wahid Khan v. Saluka 
Bibi 9 OC 86(B) .. 136 

, fc : ..j,,, 

9 O C 881 * ... 707 

21 C 504 - 21 I A 8p, Lukhi Narain v. Jadu 
Nath..R..4 C L J 198 .. 174 

21 C 550, Rameswar Mahton v. Dilu Mahton 
...Olll. . 46 P R 1906=94 PLR 1906 

. . . . 872 

*21 C 616, Ajudhia Pershad v. Baldeo 'Singh 
..R..2N L R 187.. .. 918 

21 C 6^6, Bejoy Chand Mahatab 'Bahadur v. 
Kristo Mohini Dasi . . F . . 33 C 693 

.. 601 

21 C 666 (P.C.), Alidul Razzak v. Aga Muhoxn- 
mudjafar. .R. .9 OC246 .. 047 

21 C 697, 111 the goods of Kaminey Money 
Bewah .p. . 10 C W N 1085* . . 483 
21 C 818, Ajudhia Pershad v. Baldeo Singh... R 

r ...11 OWN 156 625 

21 C866, Taqui Jan v* Obaidulla...D. . 1 M L J 

113 .. 628 

21 C 989, Raja Singh v. Kooldip Singh... F... 3 
CL J 181... 204 

21 C 997=21 1 A 168, at p 166, Cmrao Regain v. 

toad Husain. .P. .3 C L ,7 86 (P.C.) = 
10C WN 280-1 M L T 6=15 M L J 
77 -28 A 215 744 

22 C 8, Sbeo Churn v. Ramanundan...R...3 C 

L J 119 .. 284 


22 C 25, Tokhan Singh v. Udwant Singh.. Dias 

..109 PR 1906 (F.B.) 249 

22 C 214, jHemanta Kuxnari Debi v. Jagadindra 
Nath Rov.. .Exp AD...3C LJ391 = 
88 C 683 . . . . . . 90 


22 C 425, Dwarka Nath Misser v. Barinda Nath 
Misser..F.,47 PR 1906 .. 278 

22 C 467, Ram Naro.in Singh v. Lala Raghn- 
nath Sahai. .R. .48 P R 1906 (F. B.) = 
104 PLR 1906 ... ... 759 

22 C 575, Kaylash Chandra De v. Tarak Nath 
Mandal ...R..11 C W N 101f ...‘ 87 

22 C 609, Lachmanlal Chowdhri v. Kanhayalal 
Mo>var...R...2 N L R 98 ... 190 


22 C 619 (P. 0.), Abdul Fata Mahomed Ishak v. 
Rasamayu Dhur Chowdhuri.,.£L.8 
Bom il R 245 ... 

. 22 C 619, Abdul Fata Mahomed v. Rasamaya... 
t ’ R../2NLR158 ... ... 655 

22 C 767, Jogadanund v. Amritalal...Rofd to... 
' 3 C L J 293=88 0487 , ... 545 


22 C 784, Surrut Coomari Da&see v. Rodha 
Mohun Boy..,DI«td. .80 L J 109... 46 



^ ~This is a mistake for 21 C 818* 


is a mistake for 11 C WN 110. 


22 C 843*22 I A 94, Mohunt Bhagaban 
Roghunundan...roli6d tt OB.. <4 C L J328 

484 

22 C 859, Aubhoyeaayy Dabeev. Gouri Sunkur 
Panday...F... AWN (1905) 189 *2 
AL J 479* 28 A 58 ... ... 920 

22 C 864, Abilakh v. Bhekhi>..R...4 CL J 823 

484 

22 C 981 , Tara Frosad Roy v. Bhobodeb Roy... R 
...11 OWN 156 ... ... 626 

22 C 981, Chintamony Dassi v. Raghoonath 
Sahoo...R...2 N L li 179 * ... VI 

22 C 989, Raja Singh v. Kooldip Singh.. cR... 

AWN (1906) 171 *3 A L J 556 = 28 A 
655 . ... ... 246 A 247 

23 C 15, Ganga Baksh v. JAgat Bahadur Singh 

,.F..8BomLR252 .. 644 

23 C 115, Jagarnath Singh v. Budhan. .Dias. . 

82 PR 1906 .. .. 818 

23 C 196, Anuanda Mohun Roy v« Hara 
Sundari ..R..8CLJ95 .. 629 

23 C 228 (P.C.), Kishori Mohan Roy v. Ganga 
Bahu Debi . .F. .50 V R 1906 ... 692 

, ..F..H9P R 

1906 ... ... ... 702 

23 C 290, In the matter of Joshy Assam. . Appr 

..1MLT 347 .. .. 671 

28 C 866, Samar Dasiidh v. Juggul Kishore. 
Singh.. .R... 4 CLJ 181 =8 Bom 
705=30 B 523= 1 M L T 301 

(P.C.) ... ... ... 544 

23 C 415, Bharasi Lai Chowdhry v. Surat Chun- 
der Dass...R...7 Bom. L R 821 =30 B 
220 ... ... 379 & 806 

23 C 425, Mahamaya Dosya v. Nitya Huri Das 
Bairagi...F...29 M 329 . . 852 & 858 

23 C 450, Mahomed v. Khawas Ali Khan...D... 

190 PLR 1905 = 1 PR 1906. ... 790 

23 C G90, Ragunandan v. KaUydut. .F...8C L J 
240=10 OWN 209... .. 683 

23 C 728, Upadhya Thakur v. Persidh Singh 
..D..83C II .. *. 870 . 

23 C 738, Janardun Dcrbey v. Ram Dhone Singh 
...R. .1 ML T268(F.Bf)=16MLJ 470 * 

23 C 788 (F 

..R..2NLR179 .. ... VI 

28 C 829, Banomali Rai v. Prbsubho Narain 
t Chowdhry . relied on.. .10 OWN 976 
r =38Cii58 ;'*• i88 

23 C 851, Pramatha Nath Sandal v. Dwarka 
, NAthDoy. .R, . 900316 ;« 777 

28 C 906, In the goods of. NtmAa Lull Mttlliek 
..F...8 O.L J 266 ,.r‘ r ' , .. 86 



TABLE OF CASES, OVER-RULED, FOLLOWED, <fco. 


txv* 


38 C 962, Kali Charon Pal v. Rasik Lai Pal 
...dtodftF... 8 P R 1906*109 PLK 

# A909 ... 185 

24 C 69, Iflhan Chaudar Sircar v. Beni Madhab 
Sarkar...Appl. . 10 C W N 240 ... 240 
24 C 62, iBhau Chunder v.Beni Madhub...Appl 
14 ...11 OWN 168 .. 242,243 

21 C 77, Sheo Shanttor Gir v. Ram Showuft 
Chowdhri...R...9 OWN 686*= 1 C L J 
408 » 88 C 267* .. - 607 

24 C176, KewalKiahan Singh v. Sookhari...F -- 
88 C 1282 ... ... 874 

24 C 177, 178, Olive Jute Mills v. Ibrahim Arab 

..R..33C547 855 

24 C 212) Kalinath Chakravarti v. Ujwmlra 
Chandra Chowdhry ..D.. 8 CL J 

343-38 C 531 91 

24 0 256, Mohini Mohan Hay v. Promoda Nuth 
# Ray ...R&F.. 8CLJ81G ... 150 
21 C291, SumoMoyeeDebi v. Dakhina Ruujttu 
SanyaK.R ..132 P R 1900... 253 & 259 
24 C 806, The Secretary of State for India in 
C juncil v. liipuh'tiid Poddar . . . F . . . A 
WlH(1900)101=3A LJ 32'J -= ‘28 A 

65 2 ... 56 

24 C 400, Lala Ramjevnu L»1 v. Dal Koer ...I ... 
8 C L J 602 - 10 O W N 695(S.B.)- 33 

C 927+ .. 31 

2ifc 418, Sajodur Baja Chowdhuri v. Gour 
Mohun Das Baishuav...Appr...2 A Tj J 
591 = A W N (1905) 208 = 118 A 112 .. 

. . 295, 290 

2l C 409, Saturjit Pertap Bahadur Sahi v. Dul- 
hin (tulab Koor . .3..SNL B 81. .286 
24 C 509, SrihariBanerjoe v. Khitiah Chandra 
Boy Bahadur ..B.. 10 C W N 820 

... 209 

, ...D. 

21 T L R 127 ... ... 323 

24 C 584, Jogendra Nath v. Pric3..R..9 OC 
275 ... .. ..231 

24 C 589= 1 C W N 845, Amrito Lall v. Sumo 
Moyee. .R...11 C W N 65 .. 619 

41 C 640, (Uriah Chunder v. Dwarka Nath 
..]) and doubted. .10 C \V N 551=3 
O L 576=88 C 018 ... . ... 597 

24 C 646, Bhoba Tarini Debya v. Peary Lall 
8anyal...p...8 C L J 502=10 C W N 
605(83.) *88 0037 t+ ... 21 

S « ■ ' ■' "» 

* In Col. 607 this is wrongly printed a»38C 527. 
t Thia ia a mistake totfiC 047. 

J La Col. 91. this U wron^y C 

957 . . . . 


24 C 663, Raj Lakhi v. Debendra...Rofd to.. ..8 

CLJ200... 85 

24 C 7 1 1 , Kaftash Mondul v* Baroda Sundar* 
Daiti. ..p.. 107 PB 1906 .. 820 

24 C 715, Hari Mohan v. BabgrAii...R...8 A LJ 
504 -A WN (1906) SI8=28 A 722 
* ... 243 

24 C 769, ITma Bundari v. Hindu* Bashini 
...applied... 4 C L J 506 ... 802 

21 C 7?ff, Ahdhar Chandru Daws v. Lall Mohun 
Das...R ..6 Bom L B 055 ... 09 

, ..R.. 

9 O C 281 .. .. 688 

21 C 831, I.han Clutnra Hasuii v. Bamoswar 

klondal. .R. .9 U C 889 ..*«21 

21 C 834 - 24 1 A 76, Lalit Mohun Singh Bov v, 
Ohukkan I.al Boy. .P...3 C L J 602= 

10 C W N (8)5 (83.) - 38 C 947* . . 21 

, ..R.. 

9 0 C 119(B) .. • 520*521 

24 C 865-24 1 A 00, Debi J’orahad v. Joyuath 
..Appl..4 C L J 370 -11 CWN85 

.. 840 

24 C H87, Koow.ir Singh v. Gour Sunder Per* 

shad Singh... Refd. to...lOCWN 503 

.. 73 

25 C 1, Mttdhu Sudan Singh v. K G Booke...R* 

Diitd.9 OWN 686= I CLJ 408 

83C 257 1 ... 607 

} 26 C 39 (P.C.), Kamohwifr Koer v. Mahomed 
Medhi Haoseiu Khan. .R. .2 N LB 162 
(P.C.) ... .. ..696 

2,5 C 90, Parma Boy v. Kishen Boy. .R».4 C L 
J 181 =8 Bom L R 705 = 30 B 523= 1 
M L T 801 (P.C). ... * ... 644 

25 C 97, Bami Doka v. Brojo Nath Saikiu. .p... 

9 0 C 82. . .. .. 801 

25 C 133, Akikunnisxa Bibee v. Roop Lai Das 
...F..16ML J545.. .. V 

25 C 13G, KaesUwnr Mukopudhya ▼. Mohendra 
Nath Bhandari..R.. 10 C W N 820 

... 209 

, ..P... 21 TLB 

127 828 

25 C 148, Kali Praaauno (those v. Jtajani Kant 
Chatlprjee. .R...88 C 418 ... 287 

25 C 146, Aoha Mian Chowdhry v. Durga 
Chum Law..R...4 CLJ 186=88 C 
887 .. ... ..95 


•In Col. 21 , this is wrongly printedas 88 C 957. 
f In Col 607'tejbia is wrongly 'printed as 88 C 
627, * • 

ttThu is a mistake for 26 C 89.’ , 



TABLE OP CASES, OVERRULED, FOLLOWED, Ac. 


14VIU 

25 C 155; Mahomed Ilumidullah v. Toliurcn- 
11 i sun t Bibi. .D...3 C L J HYJ ... 229 
25 C 194 =s 1 C W N 6 )8-24 I A 177 (P.C.), 
Manmatha Nath Mitterv. Secretary of 
State for India iu Council. ..D... 10 C 
W N 1044 = 4 C L J 843= 8 ,; 1 C 12)0... 

* ... ... , .195 

25 C 216? Abdul Latif Moonshi.v. Jtidub Chan- 
dm Mittor. .F. .11 C W N 116. . 97 

25 C 254, Sarnomoyee Bcwa v. SicrSt^ry o 
State . . F. . 10 C W N 1085 . . 488 

25 C 315, Kalipado Mukcrjcc \ b . Dino Nath 
Mukerjee. .R. . 9 () C 281 . . 449 

25 C 396, Modhusudan Nath Tewari v. Hiru 
, * Ram Pandoy.-.F- «'2 N L R 101.... 874 
25 C 581 (F. B.) = 2 C W N 875, Peary Mohun 
Mukerjee v. Gopal Paik...Dlstd..J0 C 

W N, 216 ... 91 

25 C571, Raicharau Gliose v. Kunmd Mohun 
Dutto Chowdhury...R...ll OWN 

110* . ... S7 

25 C 571, Rai Charan Gho»e v. Kumud Mohan 
Dutt Chowdhry . . .Biss. - . 1 6 M LJ 41 = 

1 M L T 25 = 29 M 195 ... ... 207 

,Koylati Chandra l)e v. Turuk Nath 

Mandal... relied en...l0 C WN 529 
815 

25 C 649, Foolcoomary v. Woodov Chunder 

...R...3CL J119 284 

25 C 662=2 C W N 589, Amrito Lull v. Sur'no 
Moyee.. R...l 1 C W N 65 ... 519 

25 C 718, Iahwar Chandra Dutt v. Haris Clian- 
r dra Dutt...R...U B R (1905) Civ. Pro. 
36 ... ... ... 242 

...F.. 44 P R 1900 

250 

25 C 757, Mahomed Waliiduddiu v. Hakiman 
..R...9OC205 (B) .. .. 290 

, R-. 

A W N (1906) 136=28 A 621 ... 293 

25 C 805, Sarat Chunder Roy Chowdhry v, 

Chandra Kanta Roy. .R. .3 A L J 579 
(F.B.) = A WN (1906) 235 = 1 M L T 242 

.. 30 

25C 845--LR25 I A 35t> Sukha Moui v. 
fthau Chandra... R.. 10C W N 551 = 3 
CL J 576 = 33 C 613 592 

26 C 1 (P.C.), KudirMoidin v. Nepean... R... 9 O 

0 18 .. ... ... 901 

26 C 89, Rumo&war Koer v, Mahomed Mohdi 
Hussein Khan!. .R... 29 M 17 = 16 ML 
J 183 ... ... ... 706 

•In Col. 87, this is wrongly printed as 1 1 C W 
‘ N 101.* 

1 25 A 35 ip a mistake for 25 1 A 95. 


26 C 74 (77), Corporation of Calcutta v. Bku* 
pad Roy Chowdliry. c ..Refd to . BC L J 
169 = 10 C W N 289*33 0 396 
... " ... 60 
26 C 78, Tofaluddi v. Maliai Ali...Appr...l M L 
T 416 ... ... ... 892 

, ...RandT - 

< 4 CL J 216=830 985 ... 924 

26 C 81 (100) = 25 I A 161, Mahnmmad Imam 
Ali Khan v. Husain Khan. ..R... 4 C L 
J 323 ... ... ... 457 

26 C 101, Rajendro Nath Sanya) v. Jan Mcah 
...R.,.8 Bom L R 757 = 30 B 62ft... 228 
26 C 114, Bishun Churn Roy Chowdhry v. 
Jogondra Nath Roy.,.F...A WN (1905) 
200=2 A L J 667=28 A 95 ... 298 

26 C 164, Sheodctii Tewari v. Ram Saran 
Singh.. F... 38 C 113.. .. 922 

, ..R..33C283 922 

26 C 194, Mahomod Nasin v. Kani Nath Ghosc 
..F...8CL J 387 ... ... 799 

26 C 246, Girindra Nath v. Bcjoy Gopal...R and 
F..4CLJ.216-33C 985 ... 924 

26 C 321, Bhubon Mohun Pal v. Nun da Lai 
Dey...R...21 T L R 900 . . 321 

26 C 349, Lutchmanon Chctty v. Siva ProkaBA 
Mode liar... D... 69 PR 1906=118 PL 
R 1906 ... ... ... 492 

26 C 409, Pyari Moliun Bose v. Kedur Nd&h 
Roy.. .D.. 69 P R 1906=118 P L R 
1906 .. ... ... 492 

, ...F...29 M 302 ... 540 

26 C 414, Bishambhur Haidar v. Bonomali 
Haidar... Dlttd... 3 G L J 280 ... 100 
26 C 428 (F.B.) = 3 C W N 266, Dwarka Nath 
Roy v. Ram Chand Aicli..R...10 C 
W N 820 ... ... ... 209 

, ...D...21TLR127... 823 

26 C 449, Chundi Charan Mandat v. Banke 
Bohary Lal...D...l 1 C W N 116... 97 

26 C 653, Girish Chunder v. Jatadhari...D...4 
C L J 890 ... ... 418 

26 C 677, Nithaji Bchari Saha Parmanick v. 
Hari Govinda Saha... F... 2 N L R 
101 ... ... .. 874 

*26 C 777, Durga Charan Mandal v. Kali Pra- 
sanm* Sarkar ... R ... 1 57 PL R1906...921 
26 C 832, Hem Chandra Chowdhry v. Kali 
Prosunno Bhaduri...R...10 OWN 
818 .. , .. ..77 

PG C 845, Raj Narain Das y. Shama Nando 
1 Das Chowdhry... F... 183 PR 1906... 226 
26 C 950, Dukhada Sundari Dasi v. Srimonto 
i Joardar..^. .8 Bom L R873 ... 265 

j*This is a mistake for 26 6 277* 



TABLE OP CASES, OVER-RULED, FOLLOWED, &e. 


lxi? 


26 C 965, Swija Narain Mukhopadhaya v. Pra- 

tap Naraifi Mukhopadhaya...D...3 C L 

• J 5^1 ... .... 648 & 644 

27 C 7, Mauladan v. Rughunandau Pershad 

Singh... D... 21 T L R 119 ... 859 

27 C 11, Rajib Panda v. Laknliuii Mahupatra 
* ...Dl»td...l09 C W N 422 ... 483 

27 C 44, Uajnarain Bhadur v. Ash u tosh Chuo- 
kerbutty...R...9 OC 119 (B)...520 & 521 
27 C 15G, Beni Pershad v. Dudhnatli... Appl... 

4CLJ 899 ... ... 059 

27 C 180,' Kainate Kant Sen v. Abdul Burkat. . 

• R...9 C W N 989=83 C 92 ... 713 

27 C 221, TJdit Narain Singh v. Golab Chand 

# Sahce...RftF...3CL J 316 ... 156 

27 C 229, Sheo Nath Saran v. Sukh Lai Singh 
...F...A W N (1905) 171. ..2 ALJ493 
= 23 A 25* ... ... 284 

27 C 510, Fakira Pasban v. Bebee Azimunessa 

• ...Band doubted... 10 C W N 551 =80 

LJ 576 = 33 C 613 ... 597 

27 C 649, Rajuarain Bhaduri v. S M Kulyani 
l)abecs...R*. 90AJ 119 (B) ..520 & 52! 

...R... 

8 Bom LR 482 ... .. 522 

27 C 705, Someth v. Ram Krishna Ohowd\ry 
..P..3CLJ533 ... .. 910 

...R...2N L 

* 137 .. 918 

27 C 709, Sariatnla Molla Raj Kumar Roy 
...D..3CLJ95 .. .. 629 

27 C 768, Jaggot Singh v. Brij Nath...D...l M 
• LT 101 ... ... ... 5 

27 C 827 (F.B.), Srish Chundor v. Nachim Ka/.i 
...0..4C L J 402 .. .. 858 

27 C 943, Radhamoni Debi v. Collector of 
Khulna... F... 3 C L J 316 ... 15G 

27 C 961, Girish Chandcr Lahiri v. Sasi Se- 
khareswar Roy ...F...33 C 329 ... 535 

27 C 1023, In the matter of Purna Chunder Pal 

Mukhtar...Dits...2 A L J 811 = A W N 
(1906)268 ... ... 30 

...Dlftfl..3 A L J 811= A W N 
(1906) 268 ... ... I 

28 *C 17, Woomesh Chandra Maitra v. 

Baroda Das Maitra... R.. 167 P R 1906 

.. 820 

28 C 70, Rahiman v. Elahi Bakhsh ...Dill... A 
W N (1906) 89*8 ALJ 814=28 A 473 

*. V 

28 C 78, Bhugwanbutti Chowdhrani v. Forbes 
..Dili.. 16 M L J 41s l M L T 25 = 
29 M 195 • "... 207 

"•This is a nystake for 28 A 85, 


28 C 78, Bhugwanbutti Chowdhrani v: Forties 
...rejledon..l0C WN 529 ... 815 

28 C 90, Nath Singh v. Dainrf Singh ...Dlstd... 
33 C 607 - 4 C L J 320=11 C W N 62 
, ... ... 86 
28 C 122, Bholanatk v. Prtfulla Nath ...R... 3 
C I£T240=IOCWN«09 ... 811 

28 C 139, Iflhant Chandra v. Gonesli CSandra . . 

F...4CLJ 490 .. 718 

28 C f7?, Nalinaksliyu v. Mufukshar. .D. . 3 C 

188 ... 236 

28 C 205, Peary Mohan Mukherjee v. Badul 
Chand Bagdi...DUtd...3 C L J 155.. .84 
28 C 223, MadanMoliun v. Rajub Ali ...R... 4 C 

L J 198 363 &«364 

. ...R ft D .. 

33 C 1201 ... ... 542 

23 C 238, tfciliur v. luimini Debi ...R... 90 C281 

449 

28 C 311, Gopul Chandra v. Ram Chandra 
...R...3 C L J 15-*10 C WN 510=33 
C 315 ... ... ... 509 

28 C 824 f Mahesh Chandra Dass v. Jamir-uddin 
Mulla...K...9 O C 80 ... 303 

28 C 465, Surja Kumar Dutt v. Arim Cbander 
Uoy...F *9 0 C 269(B)* ... 590 

28 C 471, Kurban Ali v. Jafor AU...F...3 C L J 
133... ... 93 ft 94 

2£ C 517, La!a Suraj Prasad v. Golab Chand 
...R...3CL J ld # ... 487 

f ...F.. 

2NLH90 ... ... 707 

, r— B- 

2NLR11C ... .. 707 

*28 C 540, Fakera Pasban v. Bibi* Aziinunnissa 
...D...09 PR 1906= 118 PL R 1906 

... ... 492 

28 C 608, Coiloctor of Dacca v. Jagat Chander 
Goswami ..R...3 A LJ 717 = A WN 
0906)289 ... ... 485 

28 C 676, Ashutosc Nath v. Abdool...R...U C 
W N 48 ... ... ... 602 

28 C 734, Piisupathi Nath Bose v. Nanda Lai 

Boso..R..8C L J29 .. 52 

, 5 . .R ft F. .3 C L J67 

= 38 C 927 ... * ..800 

29 C 43 (51), Jt :imes war Prosad Singh v. Rai 

S]ptmKisken..R..3CL J188 ., 910 
29 C 73, Ram TaruckHazra v. Dilwar Ali.. .re- 
lied on... 10 p WN 347 = 8 C L J 235 
= 38 C 4*51 * .. ... 102 

, ...F. .3 C L J 235= 

. 10 OWN 847=88 C 451 ... 548 


-*This is a mistake for 27 O 54J, 



TABLE OP CASES, OVERRULED, FOLLOWED, Ac. 


vac 

29 C 167—29 I A 51 (P. €•), Ghubm Khan v. 
Mohammad Hasson. .R.,.33 C 498 
... * .. * .. 287 

, • .F...83C 899.. .288 

, ...Expl v.2 A L J 450 

= A W N (!905) 105=28 A -l .. 292 
29 C 107, Gfcntom Khan v Mubmntaad Hapsan 
!..F...88 Cil ▼ 870 

,GhuIam Jilani v. Muhammad Hainan 

...R...9 0 C 205 (B) ... *.a 290 

29 C 167*29 I A 61*6 C W N226, Guhtm 
J lit l iV. Muhammad Abated... consi- 
dered. .10 C W N 609 (F.B.) 3CLJ 
450* 88 0 756 ... ... 291 

29 € * 2GO, Rajamoyee Pasfiee v. Troylukho 
Mohiny Da»see...F...8 C L J 224 

.. ... 868 

29 C 867, Par ball Nath Putt v. Rnjuiohna 
Dutt. .Dftstd...88 C 698 ... 601 

29 C 478, Moyxa Bibi v. Banket* Behary . . . Refd. 

8 C LI 260 ... ... 35 

, Dlstd 

...4C L J 485=11 CWN71,.. .641, 642 

( ...R .. 

9 O C 97... ... ... 649 

, ...ex- 
plained. .D...4 C L .1 578 ... 649 

, *p 

*pr. and Foll....l M L T 488 ... 885 
29 0 5 00, Soidii Bhtiaan v. (ianej-h Chundlr 
...R...4 C L J 198 ... 863 and 364 

29 C 518. Secretary of State for India v. 
'Kritthnamoni Gupta. ..R.. .8 0 L J 
316 ... ... ... 156 

...R... 

8 A L J 567 = A W N (190C), 284=28 A 
760 ... ... ... 740 

29 C 581, Jagan Nath Khan v. Brojo Nath Pal 
...R...A W N (1906), 269 * 8 ALJ 815 

... 630 

29 C 749, Shambati Kocri v. JagoBibi,..F...8 
Bom LR 781 ... ... 651 

, ...R. , 

4C L J 41*88 C 861 ... 897 

29 C 871, Nundo Kumar Na$ker v. Banomali 
Ghyan...R..9 O 0 889 ... 821 

80 C 1, Shoo Button Singh v. Net Lall Sahu 
...R ... 182 P R 190(? ...258,259 

80 C 20) Agin Bindh v. Mohan BlkramShah 
, A, ...F...11 C W N 48 ... 002 

Mh tPXh Kara v. The Secretary of State 
jP r 4;.R...115 P R 1906 ... 58 

Soi«AK Iawar Chunder v. Satish Chunder...D 
, ,»S5-dCL J198 ... * .a 174 

30jCnj$l (PX.), Ttam Pershad Singh v. Lakh- 
‘j»t^Kcter...H...9 0 C 210.. M, 498* 


80 C 257, Toonya Ram East India Railway 
Company... F... 2 N*L R 125 ... 56 

80 C 27{>, Moheudronath Mokerjee v. Kali Pra- 
shad Johuri..tR..,21 T L R 119 . .859 
3Q C 291 , Jagadindra Nath Rpy v. Secretary of 
State for India...F>..8 C L J 816.. .799 
80 C 468, Shib Does Does v. Kali Kumar Atoy 
' ...R.. 38 C 288 • ... .. 922 

80 C 501 , Mohammad Ali Amjad Khan v. Se- 
cretary of State for India... F... 68 P U 
1906=103 P L R 1906 „ .. 66 

30 0508, Mitta Kumari Dassi v. • Puddomoni 
Bewah...Dlttd...l6 MU 281 r 29 M 
611 ... ... , * ... 582 

80 C 539, Mohprri Bibee v. Dharmodaa ..Refd. 

to. ..8 C L J 260 ... ... 35 

80 C 635 (P.C.), Rahimuddin v. Rewal...R... 
HOP LB 1900 ... ... 140 

, ...R...21 PR 1900 ... 758 

390 710, Ibrahim Mullick v. Ramjadu Rakbhit 
...Expl. AD ... 3 C L J 298 =88 C 
487 ... ... 267 

30 C 725 (P.C.), Balo<Bux v. Rukhmabai...R... 

9 () C 216 ... v * 492 & 498 

80 0 788, (P.C.), Balkishen I)aa v. Ram Narain 
Sahu... R... 9 O C 216 ... 492 A 498 

80 C 755, Hari Kitwou Bhagat v. Veliat Hoasoin 
...R ..880 1079 ... ... 598 

80 C 761 (769), Troylokya Nath Bose v. Fyosi 
Prokash N undi . . .dlsaproved. . . 3 C L J 
210-* 10 C W N 209 ... ... 633 

30 C 788, Kali Charon Ghosal v. Ram Chandra 
Mandal...R...ll PL R 1906 ... 782 

, ...D...27 P R 1906 ... 787 

30 C 901, Fazilftfcunnessu v. Tj&z Hussan...R... 
4CLJ198 ... 363 A 864 

...D... 

A W N (1906), 221 864 

30 C 990= 7 OWN 864, Bejoy Gopal Mukerjee 
v. Nilratan Mukerjee...Distd..9 C W 
N 686=1 C L J 408= 88 C 257* 

.. 607 

90 C 1021, Walian v. Banke Behan Pershad 
Singh... Dietd..«2 A L J 615* A WP 
(1905) 229*28 A 187... ... 464 

t81 C 23, Norshing Das v. Ajodhya Prosed 
Sukul...Refd to...29 M 44.. .176 A 177 
81 C 57 (P.G.), Webb y. Macherson...R..>9 O C 
* 284 ... * . ... 610 

* * f. ‘ 

#In Col 607, this is wrongly printed as 88 0 
627. . r ,\ . t 

f This is a mistake for 8} 0 206, 



TABLE OF CASES, OVER-RULED, FOLLOWED, Ac, 


14x1 


SIC 57 ,(P.C.) Webb v.Macpe won... R& Appl... I 
20 M 805 ... ... 018 

2— ...R...10 C W N 270 a= 88 C. 

’ 410=4 0 LJ 102 ... 609 & 700 

81 B 228, Krishuft Prasad Roy v. Bepin Behari 
Roy...F... 80 LJ 881 ... 256 

81 • C 253, I>ebondranath Biswas v. Hem 
Chiindcr Kt>y...D...31 PR 1906=183 
PL R 1900 ... ... 83 

81 C259}, Copal Lai v. Benarasi Pershad Ckow- 
dhrv...R...21 T L R 250 ... 190 

31 C 805, Oulab Khan v. Abdul Wahab Khan 1 

• ...Appr...4G P R 1900=94 P LB 

1900 ... ... ... 872 I 

81 C 385, Kokil Singh v. Kdal Singh. ..R... 21 i 
T L R 206 ... ... 321 ' 

31 C 448, Saroda Prasad Roy v. Mahananda ' 

Roy...D...4 C L JSC ... 492 ! 

31 C 480, Pino Bundhu Nundy v. llari Mati j 

* I)assee...R. .21 TTj R 206 ... 921 | 

31 C 511, Fulkumari v. Ghnn Shyam Misra...R ■ 

...2 N liR 87 ... ... 258 j 

31 C722, BalKixhe* v. Iffiugnu...R...3 C L J 
29* • ... ... 52 ; 

...RAF... ; 

3C LJ 07 — 83 C 927 ... 300! 

31 C 745, Upcndra Chandra Singh v. Mnhri I 
LalMarvari...F...l MLT 145- 10 M ! 
LJ 872=29 M 426 (F.B.) ... 887 j 

81 C 822, Coventry v. Tulslii Pershad Narayan ; 

Singh. ..D... 95 P R 1900 ... 20 | 

31 C 839, Maharaj Bahadur Singh v. Parcsli J 
* Nath Singh... R.. .2 N L R 110... 400 ; 

81 C 849, Aklem-un-niaa Bihi v. Mohammed | 
Hatem...Dlss...3 A L J 220 (F.B.) - < 
AWN (1906) 99 --28 A 545 ... 471 

31 C 868, Bibijan v. Sachi Bewah...Appr & F 
...3 AL J 030— A W N (1900), 280= 

28 *A 778 ... 084 j 

, ...R... 

AWN (19R5) 1G8 = 28A 28 ... 912 

31 C 932, Amirrulla v. Nazir ...Appr...3 C L J 

155 ... ... ... 84 ! 

* 31 C 1026= 8 C W N 923, Juanendra Mohan j 
’ Chowdhury v. Gopal Pas Ckowdhry... j 
Appl...l0C W N 216 # ... * 91 | 

32 C 02, Abinash Chandra v. Harinatli Sliaha 

...R...1 MLT 183=16 M L J 307 j 

(F.B.) =29-M3pO t 500 | 

, ‘S-...F...3CL J224 ... 8fc8 

32 Cl 15, Hays v. Padamanand Singh,... F... 
2NLR9J ... ... 819 


{ This is a mistake for 31 C 428, 

• •• XI 


32 C 263 (F. B.)=9C W N 81, Bibee -Tulsiman 
v. HariharMahto ...F..,8Bom LR 803 

* ... • 232 

32 C 257, Harihar Ojha v. Pasarathi Mitra...F 
... 8 Bom LR 675,... ... 605 

32 C 265, Khetrapal Singh Roy v. Shy am a 
Pipsad Barman.. .F.81C M L J 545 

• ... V 

32 C 332, Jotindra Mohan Tagore v. Mahomed 
* 9 BasirChowdhry...Refd. to by Maclean, 
CJ. ...10C WN274 ... ... 203 

32 C 401, Jofin Smidt v. Reddaway...F...4 C L 
J 208 = 10 C WN 107 ... 877 

32 C 542, Nibaran Chandra Chowdhry v. Chi- 
ranjib Prasad Bosa...R... 132 PRj-OOG 
258 & 259 

32 C G05^»7 Bom L R 422 (P.C.), Ezra v. The 
Secretary # of State for .India ...Refd. 
to.. .7 Bom L R 697= 30 B 275... 62 

32 C 083 - 9 C W N 567,Ranfb8war Singh v. 
Jibendor Singh . 9 F...10 C W N 978= 
83 C 1158 ... ... 183 

32 C 729, Pran Nath v. Jadu Nath...R and F... 

4 C L J 216 = 33 C 985 ... 924 

32 C 746, Mon Mokini Chose v. FarvatiNath 
Chose.. .R.. .8 C L J 205 = 33 C 425 

... ... 677 

32 C 749, Alimunnissa v. Sham Cliaran Roy 
9 ...Disa...9 O C 2#3 (B) ... 210 

32 C 810, Brij Coomaruo v. Salamander .tiro 
Insurance Company... R... 33 C 547 

... 855 

32 C 875 - 9 C W N 705, Bidyamoydb Pebya 
Chowdhrani v. Surya Kant Acharya 
...commented on... 10 C W N 841 
... ... ... ... 166 
32 C 90S, A mar Chandra v. Asad Ali Khan 
.••R...3 C L J J8K .. ... 589 

32 0 1019, Jyoti Kumar v. Huridas...Appr... 

11 OWN 57 ... ... 78 

32 C 1077=9 OWN 868, Krishna Chandra 
Saha v. Bhairab Chandra Saha. . ,F. . .11 
OWN 107 = 33 C 1278} ... 597 

32 C 1107, Narendra Lai Khan v. Jogi llari ... 

F-. 33 C 093 ... # ... 601 

33 C 200, Hassan KuliKhan v. Nidcchedi ...D... 

4 C Is J 198 174 

33 C 992, Bhagabati Barman ya v. Kalicharna 
Singh ...R...1MLT 227 ... 41 

I. L. B* Madras Series. 

1M333, Saminada Pillai v. Subba Reddiar... 
D... M M 29 ... 560 & 674 


} In Col 597, this is wrongly printed as 33 

fc. 278. * • 



wow 


TABLE OF GASES, OVER-RULED, FOLLOWED* 6e. 


X M 885, Subbrnmaniya Iyer v. Ramachandra 
Rao ..JOlstd.!, 1 M L T 888 ... 115 

2 M 147, T?ramala v. Lakshmi 8 A L J 
820s A W N (1906) 118*28 A 607 

792 

2 M 317, Kandasami v. Dorasami Iyer ...R... 
29 Ml 4 ... 615 

2 M 838, Venkata Rafna Rao v. Venkata Suriya 

Rao...R...2lTLRC7 ... 414 
M 103, Rajagopol Muttupaleni Chettri ...R... 

8CLJ119 284 

8 M 107, British India Steam Navigation Com- 
pany v. Hajee Muhammad. . .Din. . . 108 
P R 1906 (F. B.) 602 

3 M f 88, Achamparambath Cheria Kunhammu 

v. William Sydenham Gantz...F...49 
P li 19C6 (F. B.) = 106 P LR 1906 

* 184 

3 M 240, Kalu Ram v. Madras Railway Com- 
pany!.. Din... 1C8 P R 19CG (F. B.) 
... " 602 

3 M290, Muttu Vaduganadha Tevar v. Dora 

Singha Tevar...R...16M L J 178.-29 
M 487 ... 472 

4 M 1, Ponnappa Pillai v. Pappuvuyungar,..R... 

2 NL R90 ... 707 

4M 172, Kylasa Goundan v. RamaswamiAy- 
yan...F --GBom L R 218=30 B 415 
... ... ... 194 

4 M 250, Naraganti v. Venkatachalapafci. . .Appfr 
...2 G L J 281(P.C.) = 10 CW N 95=15 
MLJ 312=2 A LJ 845 =7 Bom L R 
r 907 = 1MLT12 = 92IA261 ... 479 

4 M 272, Hanumantamma v.Rami Reddi. . .Refd 
to.. '.29 M 24 = 16 M L J 8 ... 309 

4 M 839, Krishnamachariar v. Srinivasa Iyengar 
...F...1MLT311(F.B.) = 16 MLJ 

458 ... 376 

4 M 371, Jaggannadha v. Pedda..,Appl...4CL J 
899 ... 659 

4 M 420, Srinivasa Ayyangar v. Peria Tambi 

Nayakar...D...29 M 172 ... 369 

5 M l6l, Chidambara v. Ramaswami...Refd to 

...A WN (1906) 54 =‘3 A L J 123 ...223 
5 M 229 (230), Krishnama v. Gangaran...R... 

29 M 2? ... ... . 560 A 674, 

5 M 241, Lakhmanammal v. Tbiruvengada 
*' Mndali...R...20 P R 1906 =69 P L R 

. ^ 1906 ... . v . ... 482 

$J|:BS5, Thimmappa v . Lakshmamma, ... R ... 29 
M 217 ... ... ... 908 

•;V‘V . c 

fjjgi , I A 128', Muttayan Chetti v. Shiva- 
C*‘ giri Zeftnindar...F.,.l ,M L T 287 *99 1 
M *84fcl6MLJ 499 * ... 48l J 


6 M 308, Subboraya v. The Sub-Collector 0 i 

Chingleput...R... 1 'MLT 878=89 
V M 461 L 411 

* 6 M.850, Viraragava v. Krishiiasami...R...8 

P L R 1906 ... ... 008 

6 M 380, Subbayav, Buthaya...2Hn... 10 C 
W N 719=4 G L J 806=36" C 
1004 ... ... ... 208 

7 M 8, Eranjoli Vishnu Nombudri v. Eranjol 

jKrisbnan N<unbixdri...R...29 M 24= 
16MLJ8 ... ... 309 

7 M 80, Sabhunatha v. LakstimL..Rtt)id F’*‘ 1 
M L T 69 ... * ...418 

7 M 255, Kuriyali v. Mayan, ..D... 16 M L J 
545 ... . ... V 

7 M 428, Periandi v. Angappa...R...100 P R 
1905 = 16 P L R1908 ... 415 

7 M 499, Appasami v. Nagappa...Dlsi...l M L 
T 127 -- 16 ML J435... ... 17 

7 M 584, Vasudeva Chinnasaini.t.R...8 C L J 
545=10 CW N 986=83 C 1323 
... ... 588 

7 M 595, Virasan* v. Athi...D...A W N 

(1906), 152 = 3 AL J 845=28 A 651 

... 626 

8 M 83,Pathuma v. Salimama,...D...29 M 65 

... ... 807 

8 M 92, Suhramanya v. Ponnusumi...Refd. tp... 

3 CL J 260 35 

8 M 107, Mari v. Chinnammal.^.R...20 P R 
1906= 69 P L R 1906 ... 482 

8 M 185, Mullikavjunudu v. Mullikarjunudu 
...D...50 P R 1906... ... 602 

8 M 464, Mirabivi v. Vellayanna...R...29 M 24 = 
16MLJ8 .. ... 309 

8 M 478, Karuthasami v. Joganatha...R. . 100 
P R1905 = 16PLR 1906 ... 415 

8 M 51 1, Ramakrishnappa v. Adinarayana...R 

...8 Bom LR 878 ... " ... 265 

9 M 1, Lakshmi v. Sridevi,..F...16ML J 475= 

1 M LT 348=29 M 529 ... 625 

9 M 80, Sudindra v. Budan...R...16 MLJ 415 
=29 M 553 ... ... 808 

9 M 103, Appaeami v. Maniokam,,.B,.,9 O £ 
865 ... ... ... 275 

9 M- 142, Ven^ata^ri v. Raghava,,,R...9 0 C 

296 ... ... ... f m 

9 M 375, Rama v. Kunji...R.,.8A L J 570 
(F.B.)=A WcN (1006) 285=1 M L T 

4 C 242 .••• :* 0 .\ - » 

9 M 463, Adamson v. Aruisugaba-.AppF...10G 
W JfL 867 = 38 C0QM 21? 

. #.1 . 1 t 

• This te a xntetek. 0 ' ? 



TABLE OF CASES, OVER-RULED, FOLLOWED, Ac. 


Lxxfn 


0 M 468, Adamson v. Artnnugam...R...l2 N 
L B 110*... ... ... 400 

10 M TMlis V. Saldanha...Dltt.,.8 Bom L* 

R 770 ... 19 

10 M. 94, Pofchi Reddi v. Velayuda-Sivan . . . Diltd 
...10 M L J 484 = 29 M 111... 198 
10 >1 115, Alubi v. Kunhi Bibi...Diss...88 PR 
1906 ... * ... ... 6<k 

10 M 187, Venkappa v. NaraBimha. . . Appr. . . 1 
M L T 811 {F*B*)»16 M Jk J 458 

... •*.. 376 

10 M 208, Appa Raw v. Sury anaray ana . . . R . . . 

• 29 M 491 ... ... 089 

10 M 229, Ramaobandra v.N arayanaimm i . . . Dial 

• ...29 M 75 ... ... 113 

11 M 500, Ringaaami v. Muthikumarappa 

...disapproved.. .4 C LJ 216-33 0 
986 ... ... ... 924 

1 1 M 26, Minakshi Naidu v. Subnpnanya 
9 8a»tri...R...8 L B R 203 (F.B.) . . 231 
11 M 85, Swppu v. Govindacharyar . . . F . . .2 N 

L R 81 ... 280 

11 M 151, Vonkobt%v. SUbbanna...R...9 O C 
Til • ... | ... 221 

11 M 290, Pattat Ainbadi Marar v. Kriuhnun 
...R...9 0C 174(B) ... ... 89 

11 M 295, Bishop Melius v. Vicar 
ApOHtolio of* Malabar... F... 135 P R 
1906 ... ... ... 226 

11 M 327, Kunhi v. Moidin...F...7 Bom L R 

684 = 30 B 122 ... ... 049 

12 M 188, Venkarna v. Aitamma...R A D...1 M 

* L T 69 ... ... ... 413 

12 M 404, The Collector of Salem v. Rangappa 

M LT 278 = 29 M 461 ... 41 1 
12 M 489, Vythinadayyan v. Subramanya 
...OTerraled .l MLT 145=16 M I. 
J 872=29 M 426 (F.B.) ... 887 

12 M 454, Vallabhanv. PaDgmmi...B —8 L. B 
R 220 ... ... ... 260 

12 M 488, Change! Reddi v. Venkata Reddi 
...F. .A WK (1905) 171=2 L 3 498= 
28 A 85 • ... ... 284 

18 M 41, Ravnthu Koundeu v. Muthu Koun- 
• den...l...l M L T 881 (F.B.) = 16 

’ L 3 514 ... ... ... 117 

18 ( M 178, Rama8Bttiv.Ku.riBU... doubted... 2 N L 
B 28 ... ... ... 852 

18 M 286, SeahaU v. Raja Gopala...R...9 O C 
269(B) ... * ... ... 890 

18 U 288, Readier v. Gopld...D...71 P B llflG 
i ..I ... ... ' 790 

18 M 269, Kriahn, v. Ch»ttappan...B-..8 C L 
J645»lQO,5VNdlSO=S80ia38 ...688 

*ln Col 284, ^i4>^rongly printed aa24A 28. 


18 M 269, Kriahna v. Chathappnn..’R...21 T 
L R219 ... f . ... 685 

18 M2BI, Lakahnuunma v. Kamdawnra. . . not 
F... 21 TL R 199 ... ... 794 

18 M 885, Paaupati v. Namyana...F...16 M LJ 
351 ... ... .. 565 

18 If 506, Rnmnaami v. Subtmaanii U 

L T 811 (F.B. ) = 16 M LJ 46?). . 876. 
14 M 23 (25), Ambu v. Krtliamma...F...29^M 
* *151 ... ... .. 258 

14 M 26, Unifi v. Kunchi Amnia... Befd to... 
A \V N (1905), 176=2 A L J 507=28 
A 80 ... ... ... 54 

i)CWS 686=1 CLJ 408=830927* 

... ... 607 

14 M 81 , (fovindn v. Bliandari ...explained 8 
D... 30 LJ 545 = 10 CW N 986= 33 C 

1323 ... 588 

14 M 90, Alima v. Kutti...B-2 ft L R 82...620 
14 M 149, Nallatina v. Ponnal . .Bln... A 
W N (1906) 18= 8 A L J 87= 28 A 
807 ... ... ‘ ... 482 

, ...R... 

20 P R 1906=60 P L R 1906 ...482 

14 M 150, Pydel v. Chathappuu ...p... 3 C L J 

188 ... ... 286 A 589 

14 M 227, Veukata v. Sama and othein...R... 
, 81, BE 225 ... ... 260 

14 M 232, Rumayyu v. < luruva ...Din... AWN 
(1905)226 =28 A 157 ... 604 

14 M 274, Nurniu Meah v. Krishnai>awmi . . .R . . . 

21 T L R 66 ... «... 518 

14 M 454, Janaki v.'Dhanu Lai ...R .. 10 0 \V 

N 566 .* ... 158 

, ...R.~ 

2NLR123 ... ... 622 

14 M 480, Reference under Court Peek Act...R 
. .29 M 867 = 16 M L J 287 ... 878 

14 M 490, Paromoswaran v. Shangaran...R...2 
, 29 M 29 ... ...660, 674 

14 M 498, Puramasiva v. Kriahna. ..F... 2 N L 

45 ... ... ... 220 

15 M 16, Abdulkadar v. Muhammad.. .F... 135 

P R 19&6 ... , ... 220 

, ! ...R... 

3A K J 316= A WN (1906)149... 868 

15 M 54, tihinnan v. Rivmaohandra. . . Appr A 

F...1 M LT 482 ... ... 842 

16 M 78, Patofaa Sahib v. Sub-Colteotor of 

North Aroot.,.D...78 PR 1906=150 
PL.R1906 ... ... 586 

* In Ool 607, thiaia wrongly printed oa 88 C 

on. 



LXXIV 


TABLE OF CASES, OVER-RULED, FOLLOWED, &c. 


15 M 09; Gopi Rcddi v. Mahanandi Reddi 
B R Speci Ac Relief 90... SGI 
15 M lll,*Vithilinga Padayaehi v. Vythillnga 
Mudaly...Refd. to &F...1GM L J 41 
= 1 M L f T 25=20 M 159 . . *207 

15M 159, Anderson v. Pcriasami...F-*-A W N 
(19001,55 = 3 A LJ1C5=28 A 891... 590 
15 M 17tf, Manavikraman v. U nniappan . . . R . . . 
48 P R 1900 (F.B1-104 P L R 190G 

759 

15 M 204, Mftdlmvi v. Kelu.*F...S9 M 515 

... * ... 822 

15 M 390, Thandavan v. Valliamina...F. *2I 
T L R 199 ... ... 794 

15 M 384, Lakshminarasimham v. Somasun- 
dram...R...2N L It 81 ... 280 

15 M 401, Ukku v. Kufcfci.. . overruled. ..1 M L 

T 158 (F<B)-29 M 330=16 M L J 
395 ... ... ... 890 

15M412, Kasturi v. Vonkatachalapathi . .R... 
2 N L R 1% ... ... 445 

16 M 20, Sah Man Mull v. Kanagasabapathi 

...F...29 M 318 ... 243 & 244 

10 M 140, Kunhamina v. liunhunni ...doubt- 
ed.. .29 M 151 ... ... 258 

16 M 148, Krishnamma v. Suranna...R...29 
M 362 ... ... ... 900 

16 M 201 , Kunbacha Unnna v. Jtutti Mannni 
Hajee...R...29 M 322 ... 659 

16 M 294 f Bftlakrislind v. The Secretary of State 
for India... R... 21 TLR41 ... 584 

16 M 311 (3151, Sundaram v. Sethammal...R... 
( 9CWN 636 = 1 C L J 408 = 33 C 257* 

' 607 

16 M 319, Mtfllikarjuna v. Pullayva...R...2 N L 

R 79 ... 738 

16M 326, Vasudova v. Madhava...Distd...l M L 
T 311 (F. B.) = 16 M L J 458 . . . 376 

16 M 464, Papiroddi v. Narasaroddi...Appr 
&F...1MLT 153 (F. B.) - 29 M 836 = 
16MLJ395 ... ... 890 

16 M 466, Ramasami v. Papayya ...F...3 CL J 
502=10 C W N 695 (S.B.) = 33 C 947f 
21 

16 M 474, Srinivasa v. Rithna Sabapathi 

...doubted.. .16 M L J 37 = 29 M 118 
... 339 

17 M 108, Vaidvimtha Ayyar v. Ohiimaanmi 

Naik...oitedft F -10 P R 1906... 349 
17 M 122 v -wi&ayya v. Venkatamt nam ... D ... 69 
P R 1906=118 P L R 1906 492 

. «. exn Col 607, this is wrongly printed as 88 C 

627.4"' 

| li Col. 2l, this is wrongly printed as 33 C 957. 


17 M 146, Ponnayya Goundun v. Muttu Goun- 
dan...D...2i T L R 119 ... 369 

, ... Apprand F... 

1ULT 432 ... ... 842 

17 M 169, Namasivaya Gurukkul v. Kadir 
Ammal . .Refd. to and F...16 M*|L J 
| 41 = 1 MLT25=29M 195 ... r 207 

I 1/ M 182, Raraappa Udayrtn v. Arnmughat Uda- 
yun... dissented from.. .A W N (1906) 
18 = 3 A L J 87=28 A 307 ... 482 

17 M 212^Shaik David Saiba v. HoosainSaiba 
. .F...1 M L T 127 = 1G ML J 435 

17 

17 M 235 (F.B.), Thapita Peter v. Thapita Lak- 
sbmi. . .F. . .8 Bom. L R 856 . . . 24 

17 M 273, Subbammal v. Huddleston... over- 
ruled. ..16 M L J 41 = 1 M L T 25 = 29 
M 195 ... ... ... 207 

17 M 377, Venkatrayer v. Jarnboo Ayyan...Diss 
...2 N L R 54 ... ... 310 

J 17 XI 431, Sivakami Ammal v. Gopala Savund- 
ram Ayvan...DIss...A WN (1905), 226 

— - 28 A 157 v i! ... , , , 694 

17 M 401, Abboy Clietti v. Ramdyiiidra...R. .9 

OC 174(B) ... ... 39 

1 8 M 28 , Periakaruppan v . Palaniyandi . . . F. . . 

134 PR 1906 .. ... 855 

18 M 29, Madras Deposit pf Benefit Society Ld. 
v. Oonamalai Ammal... not approved 
...1MLT41C ... ... 892 

18 M~88, Alagappa v. Vellian Chetti...R...127 
PR 1906... ... ... 349 

...R...2N 

L R 79 ... ... ... 738 

18 M 93, Damodara Mudaliar v. Secretary of 
State for India. ..F...21 T L R 142 

... ... 300 

18 M 130, Minakshi Sundrum v. Avyathorai 
...D...10 CWN 932... . ‘ ... 701 

18 M 108, Balamma v. PulIayya...R...20 P R 
190G=69 P Ij R 1906 ... 482 

18 M 173, Vonkatanarnsimhulu v. Pcramma 
...F...8 Bom L R 283 .. 437 

18 M 189, Srirangachari v. Ramasamy Ayyangar 
...Refd. to and F -16 ML J 41=1 ML 

T 25=29 M 195 ... ... 207 

18 M 374, Ramanuja Ayyangar v. Narayana 
Ayyangar.. .Refd to... 2 NL R 17... 8 

, ...D... 29 

M 515 ... * ... ... 822 

12 M ^414, Venkappa Nayanin «v. Thimappa 
Nayanin... commented on.. .16 M LJ 
854 ... c... ... 276 


{ This is a mistake for 17 131. 



TABLE OP CASES, OVER-RULED, FOLLOWED, <fcc. 


LJfcXV 


18 M 421, Subba Sasfcri v. Balachandm Stistri 
...R...9T) C 80 ... 803 

18 M 123, Jlnsanam v. Lingainia...Refd to..# 
* 2 C L J 158— 10 C W N 001 ... 200 

18 M 434, Peria Royal u Reddi v. Royalu Rcddi 
...R...1 MLT 278 = 29 M 461 ...411 

18*M 454, Subramaniam v. Pernmal Reddi, 
./.not P...190 P L R 1905=1 P»R 
1906 ... ... 790 

18 M 496, Subbuyya v. Saminudayyar...R ..90 

C 854 ... ... . * ... 272 

, : ...P... 2 

2gLR7 ... ... ... 273 

, ..R.. 

. 21TLR191 ... 322 

19 M 31, Bhngavathar v. Nagoudrayyan...R *, 

1MLT 237 = 16 M L J 385 = 29 M 
477 ... ... ... 44 

, ..F..1 

• MLT 106 ... ... 45 

19 M 35, Thayammal v. Annamalai Mudali . .R 
... 16ML J 550 ... ... Ill 

19 M 40, Vallablia v. Vcc^ipuraiti . . R . . . 2 NT L 

Rn$f7 * ... 918 

...Disc... 2 N 

L R 137 ... 9 8 

19 M 74, Rangayya v. TlianikacliaJla ...relied 

00... 4 CL J 323 484 

19 M 140 (142), Narayanan Clictti v. Arnna- 
chellera Chetti ...R ft F... 3 C L J 67 - 
33 C 927 ... ... 300 

19 M 290, Krishna Panda v. Balaiam Panda 
• ...R andP... 4CLJ 162=33 C 881 

611 

U B R Specific Relief 30 . . 861 

19 M 324, Tirumalaiswami v. Tirumalai tloun- 
den...R...l M L T278 = 29M 461. ..411 
19 M 327, Aruuachella Chetti v. Sitliavi Ammai 
...R...90C18 ... ” ... 901 

19 M 340, Kollipara v. Maddula ...R... 9 O C 221 

... 596 

,Kuliipara Pullamma v. Muddulu 

Tatayya. .P...16 M L *1 99-29 M 234 
596 

19 M 867, Sabramanya Chettyar v. Pad- 

manabha Chettyar. .P..AW N (3905) 
174 = 28 A 50 ... ... 499 

20 M 85, Muthu Vijia v. Vonkatochalam...P... 

9 0 C 233 * .. .. 681 

20 M 58, Sftoni Chettiar v. Santhaflathdn 
Chettiar:..Dtetd...29 M353 ... cAi 

AWN <1906) =3 A L J 188 = 28 A 

277 ... ... ... 786 


20 M 68, Panchena Manohu Naynr v. Gadin, 
Imre Kumarancliath Padinanabhan 
Nayar ...Appr... 1 M L T237 = 1GM L 
J 385 = 29 M 477 ... ... 44 

, M LT306 ... 45 

— t *Mahadevi v. Neelamani...D. .29 M 

173 ... ..• ... 812 

20 M 86, K pish nap pa Chetty v. * Adimula 
Mudali . . R . . 16 M L J 418 847 

20 M* ff), Chintamallavya v. Thadi Gangireddi 
...F. .16ML J474... ... 293 

20 M 141, ySsudevan v. Sankarau...R...21 T L 
R 239 ... ... ... 666 

20 M 323, Ratigammal v. Venketachari ...R 
and D...3 PR 1906= 109 PL If ,1906 
♦ ... ... ... 185 

20 M 333, Varadarajiilu Naidu v. SritiivaKulu 
Naidu...# and D... 3 P R 1906 - 109 P 
L R 1906... ... ... 185 

20 M 349, Minakshi Arnmal f. Kalianarama 
Rayora...R...U RR (1905) Civil Proce- 
dure 36 ... ... ... 242 

20 M 465, Ranianamia Pillai v. Adinarayana 
Pillai...R...16 ML J 427=1 M L T 
351 ... .. ... 888 

20 M 467 , Seshu mina v. Chonnappa . . . F . . 10 C 
W N 662 = 33 C 657 ... ... 217 

, ...R...10C 

W N 662 =33 C 657 ... ... 217 

20 M 490, Su bar ay a Chetti v. Sadasiva Chetty 

..R...UBR Specific Reliof 30. . . 861 
23 M 8, Krishnan Nambiar v. Kannan...F...2 
NLR174 ... .... 013 

21 M 18, Nainappa v. Chidambaram. .R... 100 

V R 1905 - 16 P L R 1906 ... 415 

21 M 28, Sami Ayyengar v. Ponnammal 
...Appr.. .3 ML T 28 =16 MLJ69=29 
M200 ... ... ... 489 

21 M 80, Bgjjumma v.Venkataramavya...Appr... 
1MLT 877t(P.B.), ...37,88 

21 M 35, Achuta Menon v. Achutan Nayar. .R... 

9 O C 164 ... 274 

21 M 56, Range Ayyar v. Srinivasa Ayyangar 
...D...23? TLR 119 ... ... 359 

,Runga Aiyar v. Srinivasa Iyengar, 

...Appr and F...1MLT432 ... 842 

21 M 141 ^ Natesan Chetti v. Soundararaja 
Avyangar...Dis»...90C 284 ... 610 

— , ; . . .overrated 

...29M iS05 ... 618 


*In *Col. 812, this is a mistake for 20 M 260 
+Tn Cols. 37 and 38, this is wrdngly printed as 1 
’M LT337. • . 



LX XL VI 


TABLE OF CASES, OVER-RULED FOLLOWED, Ac. 


21 M 153, Ittappan v. Manavikruma. . .D. . .21 T L 

R 350 819 

21 M 179, Sheshadri Iyengar v. Nuturnja Iyer 
..F...1 ML T 127=16 M L J 485 

... 17 

21 M 289, Knruppanan Ambalan v. Ramnwuni 
Chetti...ft...l M L T 414 . . 851 

21 M 268, Venkatatrobramaniain Chetti v. 
Thayarammah ...R... 20 P R 1906= 69 
PLR1906 ... ... 482 

21 M 291, Ittappan v. Purongodan Nayar 
...over rated ...1M L T 158 (F.B.) =29 
M 886— 16 M L J 895 ... 690 

21 M 824, Sankanvlinga Mudali v. Ratnasabha- 
* " pati Mudali ...D... 2 N L H 68 ... 846 

21 M 825, — . .Dlltd. .. 

29 M 824 . . ( 227 

21 M 856, Ramayyar v. Ramayyar ...F... 16 M 
L J 38 250 

* R.- 

21 T L R 296 321 

21 M 364, Subbaraya Ravuthaninda Naiuar v. 
Ponnusaiui Nadar ...F... 29 M 170=16 
M L J 138 .. .. 706 

21 M 391. Gurumurti v. Sivayya .overruled... 

1MLT377* (F.B.) ... 87A38 

21 M 395, Ramanadam Chottv v. Nagooda 
Marcayar. .R...1 M L T 407 -29 M 
526 ... ... 698 & 699 

21 M 409, PeriathambiUdayan v. Vellaya Goun- 
den ..doubted. .16 M L J 33. . 250 
, ...R...21 T L R 206 .. 321 

21 M 419 Subramania Pillai v. Subramania 

Ayyar...F.. 29 M 324 ... 227 

1— 2 N L R 63 ... 846 

22 M 109, Sriramulu v. RanmHam...F...A W N 

(1905), 218 = 28 A 133 ... 580 

22 M 138, Narayana Reddi v. Papayya...F...S 
C L J 588 .910 

...R... 

2NLR187 ... . 918 

22 M 137, Periannan Chetty v. The South 
Indian Railway Company... p... A W 
N (1906) 101 3.3 A L J 329=28 A 
552 ... ...^ ... 56 - 

22 M 161, yjibhudapriya Thirthaswami V. 

Vidyanidhi ThirthaHwami . . .not F...16 1 
M L J 488 ... u ... 2& 

H2M179, Sambaaiva v. Ramanami...F...8 C L 
J 339—10 OWN 585 .. 524 

1 22 M 188, Sankftfan 'Namoiar v. Kanara 
>. Kunip...Wee...44PR 1906 ... 250 

* In Cola. 37 A 83, this is wrongly printed as 
1M L T 887. 

t This is a mistake lor 22 M 182 


22 M 209 (212), Huthaaanan v. Parameawaran 
...F.. 2NLR116 .. 707 

£2 M 212, Vaaudevan Natabudri v/ Mamrnod 
..D..1MLT 106 .. .. 45 

22 M 214, Muthu Vijaya Raghunatha Udayana 
Thevar v. Thandavaraya Thambirgn 
. .eommentedon. .16 MLJ 854... 276 
22* M 221, Gilkinson v. Subramania Aiyar 
. .Refd to. . 16 M L J 80 ... 284 

22 M 259, Rangasawmi Pillai v. Krishna Pillai 
. .over-ruled. .16 ML J*48 = 29M 158 
(F.B.) .. .. 210 

22 M 289, Sinaya v. Munisami ..Refd. to.. 8 
CLJ260.. ... ... 85 

22 M 810, Siva Ramayya v. Ellamma .:.Refd 
to. . 2 N L R 17 .. 8 

...B... 

26 P R 1906-20 PLR 1906 ... 845 
22 M 828, Zumorin of Oaliout v. Narayanan 
MuHHAd ...F... 29 M 515 ... 822 

22 M 847, Mayan Pathnti v. Pakuran. .F. .33 
C 268 .. .. ... 922 

22 M 864, ParamcshriVya v. Sebhagiriappa...F 

..8CLJ188 286, 589 

22 M 872, Muthuraman Chetti v. Ettappasami 
...R nndO... 15 M L J 445-29 M 
421 ... ... 920, '921 

. .R. .157 P L R 1906 .. 921 

22 M 388, The Pittapur Case., R. .16 MLJ 
839-1 MLT 272-29 M 468 .. 480 

, ...R.>.1 M L T 

287 —29 M 484—16 MLJ 499 ... 481 

22 M 644, Sri Bahusa Ramalakbhmamma v. 

The Collector of the Godavari District 

...F...1MLT101 ... ... 5 

22 M 508 (513), Pranal Anni v. Lakshmi Anni 

...R..11P R 1906 ... 782 

22 M 506 (PX.), Pranal Anmv. Lakshmi Anni 

...F...29M365 ... .. 788 

* 

’..R..A W N (1905), 195=3 ALJ 
504 = 28 A 78 ... .. 786 

, ^ 

...F...27 P R 1908... .. 787 

22 M 622, Kwriakkal y. Bamaaami Naicken 
...S...88 0 1079 ... ... 516 

28 M 1, Annapurni Naohair v. Forbes... R. .16 
MLJ 178=29 M 487 ( . ... 473 

2tfM 83, Bose Atnmal r. Ammal 

...B...1S M L J 146 ... ... 695 

28 M 70, Muhammad. Bsapb' Riavutan v. Pat- 
ttansa Ammal.. .R. .38 P R 1908= 107 
PLR1906 ... 765 



TABLE OF CASES, OVER-RULED, FOLLOWED, Ac. 


LX3pTII 


23 M 187, Subrahamania Ayyan v. Krishna 
Ayyan. ,*.D. .8 C L J 868=10 C W N 

• 7g8 *38 C 312 ... .. 16*4 

23 M* 171, Subbaroya Pillai v. Rama Sami 

Pillai. ,.R... 10 C W N 1085 ... 488 

-■ > 1 '■■■, ‘ - . - -i ■ ■ - . • F * . 

• 8 A L J 637= A W N (1906) 248 

... 612 

33 M 179, Muataffa Sahib and others v. Suntha 
Pillai.. B...CJ BR (1906) Evidence 7 

... 440 

93 M 190, Angamuthu Pillai v. Kolandavclu 

• Pillai... I... 69 PR 1906=118 PLH 

1906 ... .. 492 

29 M 327 (PX>, Mahomed Mira Ravuthar v 
Savrasi Vijaya Raghunadba Gopalav 
. A. .132 P R 1906 . . 268 A 269 

23 M 260, Caiueanel v. Source. . . .not followed 
... 1MLT 208(F. B.)-= 16 M L J 479 

• ... .. .. 280 

23 M 271 (P. 0*1, .Gnanasambanda Pandara San* 

nadhi v. VeluPandaram ..R... 33 C 
607 • ... ... 608 

* ' t * ¥ ’ - ' " " " ' 

...F... 3 C L J 80G * 10 OWN 738 
= 33 C 611 .. ... C12 

29 M 300, Doraeawmi v. Annasawmi ...R &F -* 
8CLJ 67 = 33 C 927 ... 300 

23 M*891, Ramasawmi Sastrulu v. Kamcewn- 
ramma...D..i6ML J 433 .. 268 

23 M 445, Perambra Nayar v. Subrahmanian 
Patter. .F. .1 ML T 268 (F. B.U 16M 
* L J 479 .. .. .. 280 

23 M 447, Seshan Pattar v. , Sheehan Pattar 
..R...1 M L T 268 (F. B.) = 10 M L J 
479 ... .. ... 230 

23 M 499, Ponnammal v. Sundram Pillai. .R... 
4 CLJ 181=8 Bom LR 705 = 80 B 
523=1 ML T801(P,C.) .. 544 

23 M 680, Fakran ▼. Kunhammed ...R... 10 
CWN 717*88 0 584 ... 792 

23 M 693, Sornavalli Ammal v. Muthayya 
Saetrigal.,.RandF...4C LJ 162= 88 C 
881 .. .. .. 611 

28 M 697, Krishna Ayyar v. Kmhnasami Ayyar 
...Bm.UCWN 189 .. ... 87 

, .explained.. 1M LT 977- (FA) 
.. .. 37 A 38 

28 M 687, Commercial Bank of India v. Atfceen- 
drula^ya...F«..29 M 170= ip M ^ 
138 ... .< ..706 

•In Cob. 87 A 88, this i* wrongly printed 
1MLT887. 


24 M 62, Narasinga Bhakshi v. Govinda Bhak. 
slii...F ..A W N (1906) 197 = 2 A L J 

60%= 28 A 81 f 2Qf 

24 M 96, Sesha Ayyar v. Krishna A)yangar.. 

F . . 9 A L J 499= ^ W N (1900), 150= 

28 A 593 .. .. G97 

R..UO C 259.. (B) .. • 894 

24 M 233, Avuthala v. Dayamxna...D2lB...9 O 
•• C 284 .. ... .. 610 

, over- 
ruled... 29 M 305 .. ..618 

**24 M 244, Ahmed v. Moidin . . . over-ruled ... 16 
M L 2 41*1 WLT 25= 29 M 195..207 
24 M 265, Nagappa v. Venkat Rao..R...8Bom. 

LR818(F.B)tolMLT370 .. 270 
24 M 296, Savitri«Anteijaiiaii) v. Raman Nam- 
budri...R. .29 M 29 .. 560, 674 

24 M 881, Valambal Amma[ v. V\thilinga 
Mudaliar...DifiS. .A W N (1906) 21= 4 
28 A 310=8 A L*J 888 .. 370* 

t 24 M 437, Milhiram v. Somanatha. .dll* 
approved... 4 CLJ 216*33 C 985..024 
24 M 850, Gururajammah v. Venkata Kribh- 
nama...R..10 CWN 934 =4 CLJ 
449 = 83 C 1101 .. ..818 

24 M 377, Immudipatam Tirugnana Kondama 
Naick \. Periya Dorai&ami...ex- 
9 plained.. 1 M«L T 153 (F.B.)=29 M 

* 886=16 ML J 395 .. .. 890 

24 M 405, Ayyadorai Pillai v. Solai Ammal... R 
...1 M L T 188=16 M L J 307 (FA) 
-29 M 890.. .. * ... 506 

24 M 449, Rama8ami Pattns v. Chinnan 
Asari... approved and followed... 1 M 
L T 153 (FA) = 29 M 336=16 M L J 
895 ... .. ... 890 

24 M 606, The Udayarpalayam Case. .B...16 M 
L J 178= 29 M 437 ... ... 472 

24 M Q29, Ramnad Case.. .R... 16 M L J 178= 

20 M 437.. ... ... 472 

24 M 654, Muhammad Khumarali v. Ranga 
Rao...R.. 144 P R 1906 86 

24 M 657 (Note), Ramchandra Rgo v. Abeeb 
Rowthan . .R. . 9 O €.174 (B) ... 89 

24 M 669, "Lakshmanan Chetti v. Kuttayan # 

Chetti . .R. .47 P R 1906 .. 278 

25 M 44ff Mallikaijnnada v. Lfagamnrthi 

.JMaot. 2N LR 187 .. 918 

•This is A mistake for *4 M 444 
f This is a mistake for 24 M 197. 
f t+Tbk is a mistake tor 90 M*94£. 



lxxyih TABLE OF CASES, OVER-RULED, FOLLOWED, Ac. 


25 M 108(116), Dorasami v. Venkata-Sesliayyar 
. . Befd. to . . 7 Bern L R 811 = 30 B 1 56 
, .... ' .. .. ail & T18 

25 M 188, Oriental Government Security Life 
Assurance Company Limited v. 
Narasimhftchari...R. *2 N L R 34.. 420 
25 M 220, Narayanayyar v. Venkatarama Aiyur 
..'.F. .16 ML J 53 .. .. 628 

25 M 220 (237), Narayana v. Venkatramnna 
...R and F.. 4 C L J 2 9* =33 C 985 

. . 924 

25 M 244, Mollikarjuna Chetti v. Lingamoorthi 
Pantulu. .F. .1 MLT 294 = 16 M L J 

503 . . 912 

25 k|T^44 at p 281, Mallikarjanadu Sctti v Lin- 
gamurti Pantulu . . R . . 20 M 87 . . 913 
25 M 244 (at p 289), Mallikarjutiadu v Linga- 
murthi. .R. .2 N L R 137 ... 018 

25 M 343, Sankaranarayana Vadhyar v. Sun- 
karanarayana Ayyar...R...29 M 401 

680 

25 M 857, Akkanna v. Vcnkayya...R. .21 T L R 
56 ... .. ... 518 

f25M 412, Malli Karjima Sastri v. Narusimha 
Rao ...D1BS...44 P R 1006 . . 250 

25 M 431, Periiwami v. Krishna... F. .34 P R 
1906=03 PL R 1906 ... 250 

90 C 269 (B) ... ... 500 

25 M 457, Bell v. The Municipal Commissioners 
...R...10 C W N 857 — 88 C 104t) 
279 * 280 

25 M 507 (511), Seshamma Shcttatc v. Chickaya 
Hegade...R...16 M L J 5. ..426, 715, 
... f ... ... ... 716 

25 M 548 Naraynnasami Reddi v. Osuru Reddy 
..R..16MLJ27 .. ... 289 

25 M 553, Muthayya v. V enkatarat nam ... R ... 1 1 
P L R 1906 ... ... 782 

, ...D~. 

27 PR 1906 ... ... 787 

25 M 555, Sabhapathi Chetti v. Nurayanasami 
Chetti...F...29 M 1 .. .. 515 

25 M 587, The Zumindar of Vizayanagarum v. 
Behan* Suryanaray ana Patrulu . . . F . . . 
2Nl,R174 .. ..613 

25 M 655, Narayana Chettiarv. Chokkappa 
Mudaiiar. .R...1 M L T 284=29 M 473 

.. ioh 

25 M 600, Aiyyagari Venkataramayya v. Aiyya- 
gari Rammayya.I.R. .*2 N L R 52.. .490 
25 M : 736, Dbampanaboyna Gangi v. Addala 
, , Ramaswami . . R. . 0 O C 839 . . 821 

‘ ^This is a mistake for 4 C L J 216. 
f This is a mistake for 24 M 412. * 


26 M 31, Lakshmanaswami v. Rangamma. .R. . 

8 Bom L R 81S(F. B.) = 1 M L T 370 

, .. . .. .. ... 276 

* 26 M 97, Krishna m Chariar v. Mangam- 
mal, ..R..16ML J 411 .. .. 465 

26 M -104, Kaveri Ammall v. Sastri Rainier. .R 
..9 OC 243 (B) .. ..210 

26 M 157, Parmeshri v. - Vittappn Shanhaga 
..F..AWN 11906) 60=3 ALJ 196 
= 28 A 400.. .. .. 571 

26 M 212, Hari Rammayya v. Hari Venkayya 
. .R and F. . 15 M L J 491 =29 M 124 
... .. 549 

26 M 252, Narayana Avyangar v.Orr. ,F. .29 M 
24 = 16 ML J 8 .. ... 309 

t 26 M 262, Narasinga Row v, Muthaya Pillai 
...Appl.. .3 ALJ 650 .. 456 

26 M 268, The Secretary of State for India in 
Council v. Kasturi Reddi . .R...1 M L T 
278 = 29 M 461 .. ..411 

26 M 201, Ratnam A«iri v. Akailandummul...R 
. .2 N L R98. . .. ... 190 

1M L T 183 = 16 M L J 507(F. B.) -P29 

M 390 ... 506 

26 M 330, Subramania Ayyar v. Arumuga Chetti 
..R..2NLR25 ... .. 703 

26 M 334, Vadali v. Koti Palli...R. .33 C 1079 

516 

26 M 410, Raja of Venkatagiri v. lsakapalli 
Suhbiah...R...21 T L R 41 . . 584 

, ..F..1 MLT 397 = 16 M U 

541 .. .. .. 603 

26 M 448, In (he mattei' of a Pleader... R... 8 A 
L .1 811=- A W N (1906), 268 . . I 

, R . . 2 A 

L J 811 = A W N (1906), 268 . . 30 

26 \1 506 (at p. 508), Boja Reddi v. Perumal 
Reddi.. R.. 16 ML J 18 .. 661 

26 M 514, Narayana Row v. Dharmachar. .D. . 
AWN (1906), 264 = 3 ALJ 775... 741 

, ..R.. 

AWN (1906), 264 = 8 A L J 775... 741 
26 M 526, J ambu Chctty v. Palaniappa ..R. .2 
N L R 179 .. ... 722 ' 

26 M 540, Lakshminamappa v. Melothroman 
Nair. .9. .33 C 786... ... 878 

26 M 544, Annamalai Chetty v. Murugesa 
Chetty...F. .29 M 69 .. 548 

26 M G22, Madhwa Gidhanta v. Venkata 
l < Raman julu..R.. 10 CW,N 884=38 0. 
1269 ... ... ... 270 

♦This is a mistake fer 26 M 91 (97). 
f This is a mistake for 26 M 362. 



TABLE OP CASES, OVERRULED, FOLLOWED, Ac. 


L3C30X 


96 M 086, Rajah ,Vizianagram v. Rajah Setru- 
• cherla. .R...9 0 G 959(B) .. 894 

96 M 784, Pathamxnabi v. Vitftil Ummachabi' 
...R. .21 T L R 293 . . ... 041 

, ...R...9 OC 97 

. ... ... 649 

( ...Appr and Foil 

...1 M L T 438 .. ... 885 

20 M 742, Sappapi Asari v. The Collector of 
Coimbatore.. R..1 ML T 278 = 29 M 
401 .. ... .. 411 

26 M 760, Ramaswamy Ayyar v. Vithinatha 
* Ayyar. ..P... 16 M L J 49=29 M 158 
(F.B.) ... .- ••• 210 

...P...2N LB 

04 ... ... — MO 

26 M 792, Vecrasokkumju v. Vapiah.-.F. .80 B 

270 ... ... .. 608 

27 M» 28, Subrahiuaiiia Ayyar v. Poovan 

...overruled... 29 M 305 ... 618 

i 

27 M 67,' Chidanibara v. Ramasawmy . . Refd. 

to andF...3 C I*J 293=33 0 487... 267 
27 M 80, iduihappa Chetty v. Muthu Palani 
Cli6tly...D...16 ML J 39 29 M 50 

... 21., 

27 M 94 , Dorasaiiiy Pilliii v. Muthusamy 
Moopan . .R. . 9 O C 339 ... 821 

27 M 102, Voorana Pillai v. Mutliukumara 
Asari...p...l6 M L J 48=29 M 153 
(FA) ... ... ... 210 

, ...F..2 N L R 

# 94 ... ... ... 819 

27 M 112, PeVumalla Satymiarayana v. Peru- 
malla Von kata Kungayya. .F...2 N 
L R 7 ... ... .. 273 

27 M 131 = 811 A 1, Abdul Aziz Khan v. 
AppaaamiNaioker...R...l M LT 287 = 

29 M 484 = 16MLJ 499 ... 481 

27 M 143 (P.C.), Ranga? ya Appa Rao v. Bobba j 
Sriramulu...Expl and Diitd...l M L 
T 315=16 ML J 4SC .. Ill 

27 M 202, Thayyan Nair v. The Zamorin of 
Galiout. . .Expl ... 16 M L J 358=1 M L 
* T 290 = 29 M 501 .. 710,711 

27 M 243, Pcriasami Mudaliai^ v. Soethanima 
Chottiar...R...21 TLR41 ... 584 

...R... 

DOC 350 t ... f 615 

27 M 255, Pomjuflami v. Mandi..F...2 G I* J 
158 =*10 0 W N 601 ... .* 390 

, B..9 

0 0 906(B) ... ... 990 

97 M 296 (following 29 I A 61), 

...F,.29MJ09 39 ' 

ft 


27 M 326, Chidambara Mudaliar v. Koothe 
Pcsumal... overruled. ..1 M L T 28= 
16 ML J 69 = 29 M 200 * ... 489 

27 M 829, Pathammal v. Syed Kalai Ravuthar 
...F...A W N (1906]T89=3 A L J 314= 
28 A 473 .. ... ... 438 

27 M 401, Ekambara Iyyar v. Meenatchf 
Ammal...R... 2N LR 170 .. 729 

27 M*W5, Vidynpurna Tirthaswami v. Vidya- 
nithi Tirthaswami... R... 16 M L J 415 
=2<fM553 ... ..808 

27 M 465, Nallavappa Pillian v. Ainbalavana 
Pandura Saunadhi...R...16 M L J 489 
= 1MLT 881 ... ...•.110 

27 M 479, Parameshwaran Nnmbudri v. Vishnu 
Embrandei...R...l M L T 414 ... 851 
27 M 480, Eshoor Doss v. Venkata Subba Row 
...R...8 11cm L R885.„ 47 A 370 

| 27 M 498, Muthumeenakshi Animal v. Chendra 
Sekhara Ayyar... R... 21 T LR 56.. .518 • 
27 M 512, Subba Pillai v. Ramosawmi Ayyar 
...R ..3 A L J 579(FA) = A W N(1906) 
235-1 M L T 242 ... ... 30 

27 M 588, Sukhjahari-Jngle Rao Sahib v. Bha- 

vari B»yi Sahib.. .R...1M LT 183= 16 
M L J 307 (F.B.) - 29 M 390 . . 506 

28 Ml, Subnimauian Chutti v. Arunnehalum 

• Cbetti...R...21 T.LU5G ... 518 

28 M 7, Acliutarainaraju v. Subbaraju..,R...8 

Bom L R 553 - 30 B 426 . . 4P8 

28 M 57, Govinda Pillai, v. Thayammal...R...l 
M L T 183— 16 M L J 307 (f Jl)=29 

M 890 ... 506 

28 M 127, Latchmanan Chetty v. Ramanathan 
Chotty...F...47 P R 1906 ... 278 

28 M 205, Ramanuja Aiyangar v. Sadagopa Ai- 
yangar...Appr...l M L T 337* (F.B.) 

37 A 38 

28 M 244, Abdulla v. Doctor ()osman...not F... 

*3 A L J 585 (F.B.)=A W N (1906) 236 
-1MLT 247=28 A 771...263 A 254 

28 M 859, Pam v. Variangattil Raman... R... 

9 0 C 209(B) ... ... 590 

28 M 867, Vothirajalu Naidu v« *Mukunthu 
Nai<ty...R...lCM L J 491 ... 523 

28 M 406, Parambath Manukkal v. Puthcngat- 
til Moosamu...F...2 N L R 94 ... 819 
28 M 437, The Manager of the Court of Wards, 
Kalahusti Estate v. Ramasami Reddy 
...R...1ML T 268 (F. B.) = 16 M L J ■ 

. 479 • ... ... ... 280 

• • 

•This is a mistake for 1 M L T 873 (FA) 



t tkx TABLE OF CASES, OVER-RULED, FOLLOWED, Ac. 


98 M 478 (Overruling 94 M 419), Vaidhin&tha- 
samy Ay^ar v. Somasundaram Pillai 
..F..20M818 948 A 944 

98 M 408, Vakkalagadda Narasimhom v. 
Vahizulla Sahib.. net F...16 MLJ 
475*= 1 U LT 348— 99 M 099 . . 625 

28 M 596, dlnthuvaiyan v. Sinna Samavaiyan 

..R..1 ML T 234 - 29 M 478 .. 108 
98 M 544, Muth&r Sahib Mariakar v*Kadar 
Sahib Maraikar. .R. .144 PR 190G..36 

, . .R... 

9 0 0174(B) ... .. 39 

98 M 557, Pachiappa Aohari v. Poojali Secnau 
( * . .F. . 8 Bom L R 892 ... 681 

99M94, Kakarla Abba} a v. Raja Venkata 
Papayya Rao. .R...3 A L J 467- AW 
N (1906), 187 as 28 A 698 ... 308 

29 M 87, Varnni Kalinga v. Chidainbura. .Appr 

A F*'& A LJ 630- A W N (1906), 
280 - 28 A 778 ... ... 684 

29 M 104, Govindasami Naidu v. Alaginsami 
Naidu ..B..9 0C 365 ... 275 

Allahabad Lav Journal. 

1 A L J 61, Budhan Singh v. Salig Ram 
.. Appr... A W N (1906) 133 - 3 A L J 
428=28 A 638 ... ... 238 

1 A L J 288, Kadir Bakhbh v. Jwala Prasad 
...Dlstd. .8 A»L J 675- A W N (1906)', 
283 . . ... ... 887 

1 A L J 479, Nazir Husain v. Shibba. .Dlstd... 

8 A L J 627= A W N (1906) 258...157 

1 A L J 486, Durga v. Bhagwan Das...B. .4f* 

CLJ 246 * .. .. 446 

2 A L J 59, Chedami Lai v. Shib Charan. R... 

9 OC 164... .. ... 274 

2 AL J 71-32 1 A 23=7Bom LR 1 = 9 OWN 

901 (P. CL), Khiarajmal v. Daim...Appl 
...2 A L J615= A W N (1905), 229= 28 
A 187 ... ... ... 464 

9 A L J 612, Ali Husain Khan v. Tasadduk 
HuBain Khan...Appl. .2 AL J 788= 
AWN (1905), 264 - 28 A 246 ... 751 
2 A L J 628= A W N (1905) 156, Nuzir Husain 
v.lTihal Chand...F ..2 A LJ 630 (F.B.) 
= A W N (1905) 244 =28 A 174 
... .. ... 906 

2 A L J 691, Krishna Chandra V. Saeedan 
4 Bibi . .R...8 A L J 458 = 28 A 647 
, ' ... ... .. ICO 

9*&3 10=A W N (1906) 88, Shiam U1 
v. Ganeahi Lal...H...A W N (1906) 
/ 187=8 ALI 488 ... ... 490 

8 A Ii 7 880, Harjas Rai v. Nanning.. iD... A W , 
N (1806) 165=8 AL J 861=98 A 666 : 


8AL 7888, ObakMHi Levi»v. SundatiDevi 
...I...8AL J467=A WN(19C6)187 
=98 A 698 ... ... 808 

8 A L J 879, Tulsa Kuar v. Jagesbar Prasad 
...F...8AL J665-A VN (1906)989 
... ... ... Mi 

8 A L J 476=96 A W N (1906) 182, Madan Lai 
v. Mahomed Ali Naur Khan... R... 8 A 
L 3 781= AW N (1906) 800 ... 711 

Allahabad Weekly Rotos. 

AWN (1881) 147, tTdit Narain v. Rampartab 
Singh.. Din. .1 M L T 896=16 MLJ 
648 ... ... ... 684 

AWN (1884) 109, Khnda Bnkeh v. Kam'lantan 
Lal...R...3 N L B 160 ... 760 

AWN (1886) 198, Tukiya Begam v. Sirajud- 
dula. .overruled. ..3 A L J 686 (F»B«) 
-A W N (1900) 286=1 M LT 947=98 
A 771 ... ... ... 958 

AWN (1889)78, Thnram Lae v. NandLal 
...F .8 ALJ 739— A W N (1806) 399 

"... , - W 

AWN (1890) 142, Miller v. Ligambari Debya 
...R. .AWN (1906), 44= 8 ALJ171 
= 38 A 865 ... ... 810 

AWN (1890) 144, Kuar Sen V. Ganga Ram...F 
..AWN (1905) 366=38 A 940 ... 817 
13 AWN (1893) 238, Yakub Ali v.Dhenpet 
...D...A W N (1906), 70=8 A L J 
198 . . ... ... 800 

AWN (1898) 67, Mahabir Pande v. Nasir- 
ullah . F...130 PR 1806 ... 690 

AWN (1893) 116, Rudra Prasad v, Baijnath... 

Refd to... A WN (1906) 68 ... 990 

A W N(1898) 184, Jogul Kiebore v, Oheda Lai 
...R...S A L J 586 (F.R.)=A W N 
(1906) 280=1 M L T 947=28 A 

771 ... ... .* 968 

AWN (1894) 127, Bbola Nath v. M Buskin... 
F ..AW N (1906) 222= 8 A L J 787 

... 199 

1 " lir "» 1 ' ' - -j • • • 

Refd to... A W N (1906), 288-28 A 
161 «... ... ... 649 

AWN (1894) 166, Ram JetaaSbakul v. Jaisar 
8bukul...Rofd to... A W-N (1906) 988 
-98 A 161 , ... ... 642 

A WN (1897) 6, Majidon BtWV. 8beUA 
Hayatan...F...B A L J ftS)*- ... 908 
AW N (1897) 907, Jagaa Nathy. Haidayal 
...D...8 A L J 858*A W N (1*06 V9*» 

* MR 

»• ••• s(l» at, SOP 

- — ‘ 

, t A L J «89- A W N (1906), 



♦TABLE OF OASES, OVER-RULfit), FOLLOWED, Ac. 


tasxi 


AWN (1891) 45, Shah Muhammad Khan v. 
Hanwaift Singh... Retd te...A W N 
*, tWOB) 188= 3 A L.J 700=28 A 70 

... ... 377 

AWN (1801) 98, Onkar Singh v. Mohan Knar 
...K...8 CL? 340=10 0 WN 209. .811 
A*W N (1898) 130, Jai Gobindv. Jasram...R... 
SAL? 686(F.B.)»A W N (1906), *44 
=38 A 174 ... ... 906 

AWN (1899) 121, Ohhotn v. Inayat-nl-lah 
...B...A WN (1906) 174... 434, 435 
AWN (1899) 908, Muhammad Akbar v. Mun- 
• (hi Ram...R...3 A L ? 446= 38 A 660 

... ... 914 

AWN (1901)48, Rahman Chaudhri v. Sala- 
mat Chaudhri.. .Refd. to.. .A W N 
(1906), 388=38 A 161 ... 643 

AWN (1001) 52, Janki v. Shoo Dhar...D...A 
WN (1906), 904 ... 662 

AWN (1901) 68, Kavuthal Singh v. Garnish 
Singh. .R...A W N (1906), 321 ... 864 
AWN (1901) 67, Manbnhal Rai v. Gopal 
Misra...F v .A VAN (1900) 40= 8A L J 
8l*28A 828 ... . 486 

AWN (1908) 82, Wazir All Khan v. Zainab 
...F...A W N (1906), 67=3 A L J 21b 
= 38 A 414 ... .. 587 

AWN (1908) 384=26 A 305, Katik Ram v. 
Babu Lal...F...3 A L 3 450= A W N 
(1906), 166= 28 A 21 ... 292 

AWN (1904)138, Ram Sarup v. SiUl Prasad 
...B-.A W N (1906), 174 = 8 ALJ 
* 681 ... ... ... 764 

AWN (1904)188, Jagramv. Chatarpal..F... 
AWN (1906) 21=38 A 310=8 ALJ 
888 ... ... ... 376 

AWN (1904), 168, Jiwan Ram v. Ram Sarup 
. Ram..4P... 90 C 269 (B) .. 590 

AWN (1006) 40, Nopal Rai v. Dobi Prasad 
...B...9 0 C 168 ... ... 873 

AWN (1906) 119, Nanhi Devi v. Daulat 
Singh.. .In put overruled.. .A W N 
(1906), 388=38 A 161 ... 642 

A WN (1909), 183, Munawar Husain ▼. Jani 
Ojai Shankar.. .R...A W N (1900), 64 
>*8 A L ? 18=38 A 887 ... 620 

AWN (19019 166=9 A L ? 698, Nanir Husain 
. *. Kihal ChaUd...F...2 A L ? 680 
(FA>=A W N (1906), 344=38 A 174 

AWN (NCKQ Sarup v, GulaK Banu 
•v.B||G««h..A WN (190^981=38 A 
jhJAl *•# 542 

AW $#«*}*&** Singh v. Nawab 

, , BtagllaeaVs4rAW^<lM^ t m end 864 


AWN (1905) 242, Nanhi v. Gaun Shankar... F 
A W N(1906) 13- 8«A L J 87=28 A 807 
... * ... 482 

A W N (1905) 286, Gokul Diohhit v. Maheahri 
Dichhit..,F... A W»N (1906) 80=08 A 
434 ... . 4 . ... 748 

AWN (1906) 33 = 3 ALJ 10, Shiam#Lal v. 0a- 
ueshi a Lal...R.. AWN (1906)187= 8 A L 
• • J 433 ... 490 

AWN (1906) 157, Syed All Sajjad v. Bhajan 
Su$h .R AWN (1906) 158*8 A L 
J 565 = 28 A 644 ... ... 212 

26 AWN (1906) 182 = 3 ALJ 479, Madan Lai 
v. Mahomed Ali Naur Khan... F *.8 A 
L J 781 = A W N (1906) 800 ... 711 

AWN (1906) 184 fc Babu Bam v. Banke Behari 
Lai.. .R. .AWN (1906)264 = 8 ALJ 
775 ... ... ... 741 

Bombay High Court Reports. 

1 B H C R 117 at p. 124, Vmayak Anandrav ▼. 
Lakbhmibai ...Refd to.. .7 Bom L R 
986=30 B 229 ... 610 

1 B H C R 130, Pranjivan das Tulsi dab et al v. 
Devkuvarbai etal ..Refd to... 7 Bom L 
R 936=30 B 229 ... ... 610 

5 B H C R 23 (O C J), Secretary of State v. 
f The Bombay Lahding and Shipping Co 

Ld...R..10 OWN 857 = 88 C 1040 

279 A 280 

5 B H C R 70, Navroji Pestonji v. JRansukh 
Fayachand. .R...2 N L R 28 ... 852 

5 B H C R 109, Mancharwha v. Kbmninisea Be- 
gam...Refd to. .7 Bom L R 988 = 80 B 
&59 ... ... ... 23 

5BHCR A CJ 145, Juuardhan v. Gopal 
...rolled on 4 CL J 323 ... 484 

7 B II 0 A C J 122, Mansukhram Purshotam 
• v. Javarevohu...Dits .3 C L J 67*88 
0 927 ... ... ... 800 

9 Bom H C (A C J) 89, Nanabhai Vallabhdas 

v. Nathabhai Haribhai...R... < 6 Bern L 

R 842 = 30 B 625 815 

• 

10 B H 0 R ( 861, Brikaji Appaji v. Jagannath 

VHh»»!...B...l MLT 188=16 ML? 
807 (FA) =89 M 890 ... 800 

UBHCR140, Vesudev v. Rems.. .8... 190 
P LB 1906=1 PR 1906 ... 790 

HSBC Rep. 894, Shridhgr Veneyak r. * 
. Nfueyen Bebe)i...|U"3 O C 385....318 

13BH,C B 69, Lehshmeu * Rwnchendre j V. 
Banssveti bfti...RaU4de*>10 OWN 
1074=4 0 L 7 476 ... ... <94 



ftnfrn 


TABLE 0E CASES, OvEft-RtLED, FOLLOWED, Ab. 


Bombay Law Reporter. 

1 Bom LB 41#= 23 B 760*, Balvantrao v. 
Sprott... qualified... 8 Bom L B 904 
(P. B.) ... ... ... 108 

1 Bom L R 822, Basalingappa r. Nazir... com- 

mented upon.. .7 Bom L B 809- 80 B 
}52 ... ... ... 4G4 

2 Bom L B 522 = 23 A 149f, Balkishen Das v. 

W. F. Lcggc...R...8 Bom L 1^558=80 
B 426 ... ... ... 432 

2 Bom L B 523 = 22 A 149 f«. 27 1 k 58, Balkishen 
Das v. W. F. Legge...Refdto.. 7 
Bom LB 669= 30 B 119 ... 434 

• * ...R...8Bom LB 704 ... 686 

2 Bom LB 864 = 25 B 161, Govind v Parash- 
ram... Ref d to.. .7 Bom LB 811 *=30 B 
156 ... * ... ... 221 

8 Bom L B 94, Soni v. Munshi...D...10 OWN 
839 • ... ... .. 211 

5 Bom L B 213, Rafichdooldas v. Chunilal...R 
...16MLJ 427 = 1 MLT 351 ... 888 
t Bom L B 829, Bagho Pa rash ram v. Vishnu 
Govind.. -F.. .2 N L B 79 ... 738 

5 Bom L B 394, Sadashiv Baghunath v. Ram- 
Chan dra Chin tamen... not P...8 Bom 
L B 892 ... ... ... 632 

5 Bom L K 708, Ningawa v. Ramappa...R...8 

Bom LR 897 ... ... 

6 Bom LB 342 = 28 *B 378, Bhagwantappa v. 

Vishwanath. . .Diet. . .7 Bom L R 659= 
80 B 101... ... ... 25 

fiBomXtB592, Ranganath v. Govind... p... 8 
Bom LR 296-30 B 395 ... 814 

^jl-Bom L B 694, Taraohand Jagji wandas v. Bai 
Hanshi...D...2N LR91 ... 819 

Bom L K 1—9 C W N 201=2 ALJ71=32 
I A 23 (PX), Khiarajmal v. Daim... 
Appl...2 AL J 615= A WN (1905), 
229 = 28 A 137 ... ... 4C4 

7 Bom L B 165 = 29 B 291, Chandulal Suklal v 

Sidhruthrai...Refd to. ..7 Bom L B 
611=30 B 205 ... ... 381 

7 Bom L R 422 = 82 C 605 (PX), Ezra v. The 
Sqcrerary of State for India. ..Refd to 
...7 Bom L B 697 = 30 B 275 ... 62 

7 Bom L K 477^=29 B 883, Bachelor v. Maho- 
mcdunnisa Begam...F”-6«Bom L B 
652 ... ... ... 645 

7'BomL RGC9, Datto v. Ramchandra . . . R . . .8 
Bom LR 558 = 30 B % 426 ... 486 

. , _ ~ — 

8 Bom L R 764 ... « ... 686 

^;7Tbis is a mistake for 23 B 761. „ 

t Xn this Co). 2b A 149 is a mistake for 22 A 
19*. 


7 Bom L R773, Mahomed Ezekiel. ..not P... 

8 Bom LR 306® 80*B 895 .... 814 

1*7 Bom L It 9’84, Karajan v. Lfoobmandas 
...B ui F...4 C U 216=88 C 988 

... 024 

7 Bom L B 9G5, Karsondas v. Gungabai.. Jt.. 

. 8 Bom LR 858 , ... ... 589 

8 Bom L 11 252, Shamsuddin v. Abdul IJoosein 

...R...8 Bom L R 781 ... 651 

8 Bom L B 367, Lakshman Sadashiv v. Gopal 
Annaji...Expl ond^ discussed... 8 Bom 
LR 932... .. ... 210 

8 Bom L B 553, Abaji v. Luxman...R. J Bom 
L R 764 ... ... .. G86 

8 Bom L R 761, Navalbaiv. Sivubai...R...8 
Bom L R 764 . ... ... 686 

Bengal Law Reports. 

1 B LR (F.B.) 93, Nilinoni Singh v. Annoda 

Prasad... R... 3 C L J 143 ... 71 

2 B L R 115 (F.B.), Kalidas v. Krishan. .R...4 

C L J 328... ... ... 484 

3 B L R Appendix* 125, •Girish Chandra v, 

Amina. ..Dlst. .2 N L R l!ll ... 783 
3 B L R A C 296, Chand Khan v. Naimut 
Khan.. R... A W N (1905), 217 =2 
A L J 619 =28 A 127... ... 648 

3 B L R A C J 3G2, Radha Moliau vi Ram Da s 

Dcy...F...SCL J 224 ... 868 

4 B L R 97 (F. B.), Maniram Deb v. Debi 

Cbaran Deb...F-. 8 Bom L R 19~1 
MLT 03 ... ... 28 

5 B L R 298, Bhya Ram v. Agar Singh... R... 

90C239... ... ... 484 

5 B L B 521, Lopez v. Muddan Thakoor...R... 

3CLJ560 (PX.) = 1 M L T 175 

... 4 

, ...R,. 

3 CL J 316 ... ... 799 

6 B L B 134, Srimati Padmont Dasi v. Srimati 

Jagadamba Dasi...F.,A WN (1905) 
169 = 2 A L J 700=28 A 89 ... 498 

6 B L B 141, Lady v. Johnson.. *R. * 3 L B R 
164 ... ... .. 216 • 

6BL B 255, Budurunnissa Chowdhirain v. 
Prossuno Kumar Bose... R.. 8 CLJ 
560 (P.C.)»1 M L T175 ... ,4 

6 B L R 299, Madhusudan v. Brojo Nath..,R.. 

10 CW N 651^=80 L J 576=83 C 618 
# ... ... o' . * 592 

7 B L R 55, Dwarka NathMjtter y.; Srimati 

Sarat Kumari Dasi...B 100 W N2769 
=88 C 410=4 C L i 168 ... 689 A 709 

7 B L R 442, Badaranniw& 

8.0 LJ 49... . *7.. * ... 648 . 



Lkxxai 


TABLE OF CASES, OVEft-ftCLEL, FOLLOWED, &c. 


7 B L B 720, Donaello v. Kidar Natli... Biss... 
UIPR’iOOG ... ... 441 

7 B L R 728, Jai Naravan Bose v. Kadimbini 

Dasi...F. .141 P R 1000 ... 441 

8 B L R 12, Krifthnabai Martand v. Shripati 

Pandu.i.R. .10 OWN 802 (P. G.) = 4 C 
L J 9-8 Bom L R 440=8 ALJ 484 = 
1MLT 2lf =30 B 481 = 16 MLJ 4$0 

... 488 

8 B L R 110, Luchmeswar Singh Bahadur v. 
Syad Lutf Ali Khan . . R . . A W N {1905) 
1G7 =2 ALJ 585=28 A 25 ... 746 

8 B L R 122, The principle of Srimafci Anandmo- 
yoe Debi v. Dhirendra Chandra Moo- 
- korjo0...p...lOC WN560 ... G54 

8 B L R 483, Justices of the Peace for Caloutta 
v. The Oriental Gas Company . . R . . 33 
C 1328 ... ... .. 577 

8 B L R 506, Hari Har Mukhopadliya v. 
* Madhab Chandra Babu,..P...10 C W 
N 434 ... ... ... 559 

*9 B L R337, Jatindra Mohun Tagore v. Ga- 
nandra Mofcnu Tagore... R...1 MLT 
227 * ... ... ... 41 

9BL R377, Tagore v. Tagore... R... 3 CL J 
, 006 ... ... . 520 

10 BLR 132, Maung Po Aung v. Ma Nyein 
.. R...3.LB R175(F.B) ... 190 

10 B L R312, Moll wo Mireli and Others v. 
The Court of $Tards...F. .10 C W N 
318 ... ... ... 358 

10 B L R 355, Purson Chund Golacha v. Kajoo- 
* ram...Diitd...3 C L J 190 ... 40 

10 B L R 406, Nagpndra Chundra Ghose v. 

Mahomed Esof...R...3 C L J 316 

... 799 

11 B L R 205, Bisseswir Nath v. Maheshar 

Bakhsh Singh... R... 9 O C 129 (B) 

... 133 

11 B L R 286, Jadoonath v. Bassunt Coomar 
.;.re¥iewed...8 CL J 15=10 C W N 
510=33 C 315 ... ... 509 

11 B L R 416, Muktaram v. Gopal...Refd to... 

3 0 L J 266 ... ... 35 

13 BLR App.ll, Mewa Lall Thakur v. Bhu- 
jan Jha... dissented from.. .3 CLJ 

119 ... ...o ... 284 

\ 

13 B L R 124^= (1878) L R I A Sup Vol. 181, 
Raja Led&mind Singh v. . Thakoor 
Mu^oorunjun Singh.,. P... 3 C L J 1= 
10 C N lfii=3A h J 65 =8 Bom L 
R1 = 16 ii'fc J 1=1 M L T 8. (P.C,)= 

, . ,:.j * ... 847 


13 B L R 177, Laohmee Bukah Roy v‘. Ran jeet 

Raiy Fandey...R...A*WN(190G), 28=8 
A L J 113=28 A 333 * ... 585 

14 B L R 268, Hursahai Singh v. Syud Lootf 

Ali...Appr...3CL JS16 ... 15G 

14 B L R 450, Prosunno Kumari Debya v. 

Golub Chand Baboo.. S... 1C MLJ 
415 = 29 M 553 ... 1 ... 803 

15 B L R App 1, Jalaluddecn v. Shohorullah 

' \..R...B Bom L R 885 ... 47, 370 

15 B L R 28, Bhanoomutty Chowdrain v. 
Premchand Neogy...R...2 N L R 118 

.. ... 718 

15 B L R 34, Sheo Golam Singh v. Ram Roup 

Singh... R... 2 N L R 113 *718 

15 B L R 83, Kathama Natchiar v. Dorasingba 

...D...3 CLJ 224 ... ... 863 

16 B L R 208= 2 I 143, Ram Tuhal Singh v. 

Bisses war Lall Sahoo..F...8 CLJ 
283 ... a. ... 832 

15 B L R 350, Shurrat Chandra v. Raj Kisseii 
...Refd to... 3 CLJ 260 ... 35 

B L R Sup Yol 349 = 2 W R Mis C 85, Nob# 
Kisscn v Kami nee... R...3 CLJ 545= 
10C WN9H6=33C 1323 ... 588 

BLR Sup. Vol. 728 = 7 W R 529, In the matter 
o/Brojcnder Coomar Roy,.R...8CL 
J 545 = 10 OWN 986 = 33 C 1323.. .588 
> Caloutta Law* Reports. 

4 C L R 154, Nafur Chandcr v. Baikanta Nath 

...App...4C L J 573 .. 087,688 

5 C L R 278, Kawa Manji and others,, v. Kha- 

wass Nassio...R...U B R (1905), 
Evidence 7 ... ’ ... 440 

5 C L R 284, Koomud Cliundcr Dass v. Chun- 

der Kant Mookerjec...F...80 P R 1906 
... ... 860 

6 C L R 12, Raj Bahadoro Singh v. Achumbit 

Lall... R... 9 C WN 636=1 CLJ408 
=38 C 527* ... ... 607 

7 CL R 191, Mahomed Foyez Chowdhry y. 

Goluck Dass...01atd...A W N (1905) 
191=2 A. LJ 749 = 28 A 72 ... 247 

8 C L R 381, Rani Anund Koer v.*Tho Court 

of Wards.. .F...1 M L T 183=16 MLJ 
307 (Kb.) =29 M 390 ... 506 

9 C L R 66,* Fatima Bibi v Ariff... F... 10C W N 

449 ... . ... 651 

9CLR 357 = 7 C74, Attcnnoney Boawe v. , 

Hurry Doss PuU...B*M. t*..9 C WN 

. 952=38 C SCO ... ' ...688.. 

* 


. mis i* a mistake for 88 C 257.° 


■ Thfa is wfrtakffibr 9 B h » 877. 



kfxxtv 


Table! of casMs, oVER-BULsif), tfOLtoWfib, Ac. 


Cafcmtta Law Journal. [ 

l C L 7 78, Mohabharat Shaba v. Abdul Hamid 
Khun...F .4 CL J 568 ... 509 

1 CL 7 188, Mohesh Majhiv. Praa Krishna 
Mandal...R ..88 C 080 ... 881 

1&L7 983 (885), Sib Chandra v. Chandra 
Namto.r.R AF... 4 CL 7 198 ... 174 

1 C L 7 8lt, F...10 C W N 551=8 C L | 

7 676=88 C 013 ... .. 007 

, ...F.,8 CL J 906=&C495 

. . ..905 

1 C L 7 881=9 OW N 001=83 1 A 103, Shaikh 
Kumaruddin v* Jawahir Lai... r«IM 
on.. 11 C W N163. . ... 448 

1 C< t J 888, Birbadra Bath v. Kalpatara 
Panda ..considered ..AW N (1906), 
195*3 AL J 564 = 28 A 78 ... 786 

..1 .. 

4CLJ823 ... .. 457 

1 O L J 487, Mohesh Narain y. Nawbat Pattak 

...ettadft F..4CL J198 .. 368 £864 
jtoliJl, Mamtazuddin v. BarkattuUa...F... 
m IOC W N 1081*83 G 821 ... 859 

ffO LJ 30, Prince Mahomed Buktyar Shah v a 
Bani Dhojamani D. . 8 C L J 59=38 
C 54*10 C WN425... .. 671 

2CL J 50* *9 OWN 784,Afeul Krishna 
Sieoar v. Sanyasi Charan Sircar.. F... 
30 L 7 502=10 OWN d95(S.B)=89 
' C 957 ... .. ... 31 

3C L J 80, Abdul Taker v. Azmufc Bibi...F... 

2 0 tii 158*10 C W N 601 ... 290 

2 C LI 742, Harammd Naskur v. Doyal Ohand 

Naskur..Appr...33C 699 ... 388 

2 C L J 158, 'Chintamoni Adifcya v. Haladhar 
Maiti...Appr...83 C 899 •m 388 

2 0 L J 158, Chintamoni Aditya ▼. Haladhar 
Maifii..'B"‘U B B (1905) Civ. Pro. 40 

... 398 


2 CLJ 202, Surjiram y. Barham X)eo..F...10 
OWN 561=8 CL J 576=83 C 613 
• ... ... ... 607 

2 C L J 888, Jflgft'lkfohinl Dasi v. Bakhal Das 

Bissau .F...A W N (1906) 89* 8 A L J 
3f4=r38A478 ... ... 488 

3 C L J 860, Bai Kamaleswari v. Maharaja 

Harbullabh Narain Singh.. .B, .10 C 
WN81 8.. ..77 

L J 889, Mallika Dasi v. Makham Lai 
Jf Chowdhury . . DUlid. ..8 C L J 201 

, ... ... ... 559 

20 L J 896, Oirwar v. Siraman. . Appl. * CL 

‘ ^ W QAA . 


This case is wrongly printed as 3 C L 7 8. 


9 CL 7 4Q8, Ansar Alt Jataadar ▼. 0 B 
Gmy...R...3 0 L 7 974=88 0 399 
.. , 847 

R..11CWN46 ... 847 

9 C L 7 448, Bam Cbarn Tewary v. Protap 
Chandra Dutt 7ha...D...8 C L 7 800= 
10C WN 786=88 0511 ... ‘699 

3 C L 7 587, Dinesh Prasad ▼. Sankar Chan* 
dhnry . R aadP...8 C L7 87=88 O 
997 ... .. ... 809 

3 C L 7 640, Bam Kanai Ghosh v. Baja Sri 
Sri Hari N arayaal Stegh Deo Bahado/ 
...F. .3 CL7 806=10 CW 17 788=88 

C 511 ... ... ... 508 

3 C L J 646, Bam Kana 1 Ghosh v. Baja 8ri 

Sri Hari Narayan Singh Deo Bahadur 
/. R...8CL7 806=10 C W N 788=88 

c 511 ... .. ... mi 

9 C L7 003, Sara la Sundari v, Sarada Prasad 

...Befdto ..8 C L 7 905=83*0 4?5 

... 998 

8 C L 7 197, Biraj Mohini v. Chintamoni.. F— 
4CL 7509 • ... , ... 48 

, ...Appl... 

3 C L 7 257=10 CWN 504... 311 A 812 
8 C L 7 332= 1QCWN 499, Krishna Chandra 
Dutt v. Miran Bajama...F...10 OWN 
719=4 CLJ 800=38 C 1094 ... 561 
8CL 7 387, Asbutooh Dhar v. AmirMoUah 
..R...aCL7J»l=8SC 088 .. 90 

8 C L 7 879, Girish Chandra Mukhopadhyaya 
v. Chhatradhar Ghosh... R...10 C WJJ 
953=88 C 1010 .„ . . 884 

8 C L 7 481, Malik Ahmad v. Bhamsi Than 
. .F...40L 7 870 ... ... 788 

4 CLJ 171=10 CWN 991, KanneppaW v, 

Puoha...Expl A Skd...4 CLJ 867= 
11 C W N 19=88 0 1806... 479 A 478 
4 C L 7 196, Harondra Kumar y. DindayaL., 
dopbtad...4C L 7 578 087 A 088 

4 C L J 817, Mahomed T*U ▼, Thomas.. 

donbted...4 CL7 678 ... 687 A 068 
4CL 7,867, Dnigampni, B»hya v. Ambiea 
Charan Sanaa.. 0 L7 487= 

11 0 W N 90=1 ML T 864(F.B.)...t68 < 
4 C L 7 485, Mafuuul Howia y. 

. 0 L 7*678 .. ... 049 

Calcutta Weekly jMet. 

1 0 W N 186, Disash r Chandw y. Saaamoyi 

‘ r .App»...4CL78flO < ' . ‘ > ... ,S 4B 

1 CWN 100 add 101, Ifetiw R*ad % 
Dotdn Gue*...ft..40 C W 3? 818 ...IT 
1CWN 986, Bcsdaeswari ^’Chowdharanay v, 
Mmo Sander Meetun Aa r ,.JUpt A»d 

... m 



TABLE 07 CASES, OVER-RULED, FOLLOWED, ft o. 


lxxxV 


1 CWN MB, Kisori Lall Goawami v. Lab 
. Shib Lall...Expl andD...8CLJ 298= 
*88 C 487 ... ... 987 

1C WN 845*94 C 689, Amrito Lall v. Sumo 
Moyie ..R...U CWNflS ... 619 
1 OW N 618, Saroda Charan Bandopadhaya 
v. Kiata Mohun Bhattaoharjee ..Refd. 
found F... 3QLJ280 .. 100 

1 C W N 587, Bai Fang Bahadur v. Rai Gudar 
...R...U B R (1906), Tort 5 . . 668 

1 C W N 648, Umeeh Ohandia Bhattaoharjee 
, v. Jagadis Chandra Bhattaoharjee.. .B 
...9NLR98 .. ... 190 

...F...4 C L J 66 .. .. 499 

10 WN 669, Jagabaudhu v. Harimohan...!. . 

8ALJ 680-AWN (1900)986.. 698 
1CWN 697, Btoja Durlab Singh v. Roma 
• Nath.. R... 9 O C 805 ... 976 

10W N 617, Mohunt Bagawan v. Khetter 
Mont...R...3 CL J 903 =83 C 487. ..828 
1CWN 682, Dwarjpuialh Sardar v. Proeunno- 
Kifnjar Hajra. .R . 83 C 188 . . 637 

1CWN 608=94 1 A 177=25 C 191 (P.O.), Man- 
matha Nath Mittor v. Seorotrryof 
State for India in Council .D...10 C 
WN 1044=4 CU 843=38 0 1990 195 
9CWN1=24 I A 187, Syad Muhammad Yueut 
ud-din ▼. The Queen Emprew ..R... 
10C WN 861*8 Bom LR 199(PX) 
*8 A LJ 260*88 C 219=3 C L J 895 
• =16 M LJ 116=1 ML T 115 .. 867 

2 0 W N 900, M ah an dra Nath Mukerjee v. 
Jogendra Nath Chaudhury F..3LB 
R 997 ... ... .. 489 

9CWN986, Sarat Ch under Duttv. Kedar 


8 C W N 876, Sadho MUser v. Golab Singh...B 
...16 0 W N 1094 , ... 888 

SOWN 488, Rajani Nath v. Ramanath...F... 

8 C L J 260... ^ . ... 86 

SOWN 516, Kantl Chandra v. Kriato Churn 

...Expl 8CLJ 260a 86 

SOWN 604, flem Chundor Bhunp v. Mon 
Mohnu Dtibfii overruled .IOC WN 
547 (F.B.) -3 0 L J 470 * 88 C 566 

... 89 

4CWN XXXV, E R Macnaghten v. Surja 
Prasad Misra. B 8 A L J 585 (F.B.) 
= A W N {1906) 230*1 M L T 247* 
28 A 771 . . .. 263 ft 254 

4 C W ft 283, Mohunt Das v. Nil Komul 
Dewan.. F..2NLR84 .. 429 

4 C W N 586, Chuflder Kumar Mookerjee v* 
Tho Socrotary of State for India in 
Council .Refd. to and F...3 CUT 
280 * . . ..100 
4 C W N 590, Jogemaya Dnssi v. Girindra 
Nath Mukerjee ..Refd. to.. .10 C W W 
270 .. .. ... 82 
4CWN 597, Rndhamoni Debi v. The Collect* 
or of Khulna ..Refd. to... 10 OWN 
348.. ... 155 

4 C W N 608, Annada Kumar Nabk&r v. Hari 
das Haider .D..2NLR101 ... 874 
4*C W N 788, Atarjan^T A«hkk. .R...4 0 L J 
198 ... 868, 864 

6 C W N 56, Motilal Saha v. Monmohan Gos- 
baini. .D ..3 C LJ 868*10 fi WN 
788 = 33 C 812 ... ... 162 

, — ..R .9 O C 315. . • ... 777 

. — ..Refd. toft F..9CLJ 280 

... 100 


Noth Das*...R...l M L T 837* (F.B) 

87 ft 38 

2 C WN 876*26 C 681 (F.R.), Peary Mohun 
Jdnkatfeb (Sopal Paik...Dfstd...l0O 
W N 2lfl ... . . 91 

9 0 W N‘889= 25 0.062, Amrito I*U v. Sumo 
Moyea.. JL..U 0 W N 66 ... 519 

9 O W N 608,Prafc JMahnaTewary r. JaduNath 

• MdB*pL...4CLJ41= 

4 68 C 861 . ... ... 897 

9 C W N 756, Nilmadhab Bose v. Ananta Rtun 
J 201 - 689 

SOWN 966=96 0 498(P.R.l, Dwarka Nath 

* 8oy7. Ra^®^nd\Aioh..,*...loO ^ 

* mm '... ..t 909 

y MR 1 ffrrim Straff 

• • \im da 0 1919 


6 X 

V 


SMi fc ^miatakatorlM.L T *77 <§$.) 


5 C W N 907, Nabu Behari ▼. Sheikh Maho- 
med. ..Diltd.. 1C M LJ 286 ... 66 
5 C W N 856, Jogeshur Bhagat v. Ghanaehpm 
.Daw.. RJCWN 989*88 0 92 

... 718 

5 C W N 781, Muswmut Brij Coomaree v. 

Ramrick Duss.».R. .8 C L J 29 ... 61 
5 C W N 781, In the goods of Duotomi Narain 
Regia.., R ft F.,.8 C t» J 67*88 0927 

... • ... 300 

5 OWN $81, Luohmiaarain Bogla v, Brij 
Oootnaree...B ..88 C 182$. v. ... 577 

5 C W N 877, Biraj Mfolni Dari v* SrimAti 
Chintamani XML,.pt'.«9 O 868 

" -• » , 

o G w'N ft, ‘Sfoj JTa& Lehta, ...Rtnoyendm » 
* -u* f ***** -Nath ASHu «**&£*•* flUWw . 
AWN (1906) 986>HlML'P947-«SA 
771 .. 988,41 



tftKVI 


TABLE OF CASES, OVER-RULED, FOLLOWED, &o. 


0 € W N 196, Bejoy Gopal Boso v, UmeBh Chan- 
dnvBose, .F...10 CWNfe ... 173 
6CW N 338, JugaLnl Chandhri v. Avadh 
Behari Prasad Singh... R... 8 ALJ 668 
sA W N (1906) 231 ... ... 493 

C C W N 226=29 C 167 = L R 29 I A 51, Ghu- 
lAm Jilani v. Muhammad Ahmed 
...considered... 10 C NV N 609 (F.B.) = 3 
CLJ 450= 33 C 750 291 

6 CWN 310, Brojo Chundor Goswami v. Raj i 
Kumar Roy...Refd. to.I.lOC W N 
232 ... ... ... 31 

6CWN 575, Fayj Dhali v. Affcabuddin...F... 

,. c 3CLJ201 ... ... 559 

6 C W N 585, Ram Prasad v. Sachi Dassi...R... 

9 O C 939 ... ... 821 

fiCWN 630, Ramrup Sahay v. KhushalMisser 
...Refd. toft F...8CLJ 280 .. 100 

, — ..ExpL.l CLJ 538 = 10 C 

< WN 130= 33 C 84 ... ... 101 

6 C W N 656, Kadaressur Sen v. Mohim Chan- 
dra...F...10 C W N 303 = 4 CLJ 
530 ... ... .. 633 

, ...F...1 MLT 395 = 16 M L 

J 548 .. ... ... 034 

6 C W N C88, Shoo Rataii Singh v. Net Lai 

Sahu. .Bistd...3 C L J 280 ... 100 

6CWN 710, Radho , Singh v. Mangi Ram...R 
...A W N (1900), 315 .. 307 

6C W N 787, Pundit Prayag Raj v. Gcukaran 
...R..3 CLJ 422 (S.B.) = 10 C W N 

*073= 33 C 713 .. ... 23 

, ...Dlfitd. .10 CWN 422. ..433 

6 C W N 828, Moharani Beni Pershad Koeri v. 
Goburdhan Koeri. ..Befd. to ...10 C W 
N 216 .. ..91 

6 C W N 863, Chunder Nath Bose v. Ram 

Nidhi Pal...R. .9 C W N 636=1 CLJ 
408 = 38 0 527* 607 

7 C \V N 160, Dinaraoyee Dcbi v. Bon Behari 

Kapur. ..R. .4 C L J 41=83 C 861.. .897 
7 C W N 419, Rakhalmoni Dassi v. Adoita Pro- 
sad Roy...R...9 O C 305 ... 275 

7 C W N 538, Sri Pmmabati Dai v, Padina- 

nund Singh.. -B-. 10 0 \VN 991 ... 63 
• 

7 0 W N 725, Nagondra Chandra Dey v. 
Amur Chandra Kundu...R...ll CWN 
139 ... * .. T ; ... 37 

* * jjy* 

864=80 0 900, Bejoy Copal Mukevjee 
‘ y. Nilratfth Mnkerjee. .lilstd...9 CW 

1 r.j/H 630=^ 0 L 3 408—88 C 597* ...007 

is A mistake for 33 C 357. 


8 C W N 41=31 0 67 (73), Webb Y. Macpber- 
SOH...R. .10 C WN 270=38 0410=4 
C L J 109 ... 089, 700 

8 C \V N 54, Shubhadra v. Chandra Kumar 
...F...3CL J260 e • ... 35 

8 C W N 101, Harek Chand Bnbu v. Bishan 
* Chandra Bnnerji*.R...U. B R (1906), 
Evidence 13 4 ... ... 435 

8 C W N 172, Jagun Proshod v. Posun Baboo 
...F...11C WN 83 .. ... 728 

8 C W N 174, Dictum of Bauorji, j. in Fakir. 
Chandra Datta v. Messrs Gisbope & 
Co. .not F...10 CWN 199 ... 233 

8 C WN 362, Puma Chandra v. Nobin Chandra 
...F...3CL J269 .. ..35 

8 C W N 305, Hare Krishna v. Robert WatBon 
& Co...D. .3 C L J 205 = 33 C 425...677 
8 C W N 392, Baij Nath Pershad v. Ghanahara 
..D...8CLJ95 .. • 629 

8 C W N 390, Shyaraa Charan Pramanick v. 
Prolhad Durwan. .F...A W N (190G) 64 
~4 ALJ 10Q*38 A 408 .. 987 

8 C W N 473, Jogeswar Atha v. Ganga Bisbnu 
Ghattack. .10 C WN 1024 ... 833 
8 C W N 640, Monmoliini v, Pero Nath . . . Explft 
F.. 11 C W N 57 ... .. 78 

8 C W N 058, Dal Koer v. Panbas Koer. .R. .33 
C 1079 ... .. 516 

8 C W N 672, Coventry v. Tulshi Prasad ...re- 
lied on. . 10 0 WN 830 = 4 C L J 319 

... ... 261 

8 C W N 802, Narmada Debi v. Shosibhusan Bit 
. .RAF... 9 CWN 636=10 L J 408 = 83 
C 527 f ... ... ... 607 

8 CW N 889ft = 81 1 A 144, Upendra Krishna v. 
Ismail Khan. ..F... 10 CWN 509... 73 

8 CWN 923 = 91 0 1026, Jnanendra Mohan 

Chowdhury v. Gopal Das Chowdhury 
...Appl..l0C WN216 ... 91 

9 C W N 34, Pramada Nath Roy . .R. *10 C W 

N 952 = 83 0 1010 .. ..864 

9 C W N 81 = 32 C 253 (F.B.), Biboo Tulsiman v. 
Harihar Mahto..F»«8 Bom LR 803 

.. ... 232 V. 

■ ■■ — ■ " ■’ "■- "« ■ ■« , ..,R.«« 

10 CWN 306 ... .. 443 

9 C W N 84, Raja Promoda Nath Roy v* Raja 
Ramoni Kant Roy. .R...10 C WN 787 
... • — ... 868 

9 C W N 134, Aagar Allv; AsafcjQ4dHlKani.jp 
...10 C W N 240 240 


t This is a mistake U>i 83 G 257. 
ft This tea mistake for 8 0 W.N 980, 



TABLE OP CASES, OVER-RULED, FOLLOWED, &o. 


LXXXVtf 


Azgar Ali v. Asahoddin ICazi . .B. . 

J.1 C W N 168 ... 242, 448 

9 C W N 171,*Bhugwan Das Khottry v. Nilkan- 
ta Ganguli...R. ,2 N L R 178 . . VI 
9 C W N 201 (P,G.)=2A LJ 7* = 32 I A 23= 

, Bom. LR 1, Khiarajmal v.Daim . . Appl 
2 A L J 615=^ A W N (1905) 229=28, 
A 137 .. ... .. 404 

9 C W N 309, Probodh Lai Kundu v. Harish 
Chandra Dey..,R..9 0 C 119 (B) 
... 520, 521 

9 9 C W N 379, Dina Nath Roy v. Krishna Be joy 
•Saha...P..8 C L J 343 = 33 C 681 

.. 91 

9 C W N 502, Mulji Virji v. Bangnbashi Saha 
...R...33 C 1328 ... 577 

9 C W N 507=32 C 088, Ramcawar Singh v. 
Jibonder Singh. ..P... 10 OWN 978 = 
83 C 1158... ... ... 183 

9 C \V N 601—32 I A 102, Shaikh Kumaruddin 
v. Jawahir Lai... relied on... 11 GW 

N 163 ... ... .. 448 

9 C W N G05,#Menat Mi v. Amdar AH...F...8 
CLJlta... ... ... 236 

9 OWN 705=32 G 875, Bidyamoyee Debya 
Chowdhrani v. Surva Kant A chary a 
...commented on... 10 G W N .841 
.. 166- 

9 C W N 784 =2 C L J 5f Ahul Krishna Sir- 
c.ir v. Sanyasi Gharan Sircar.. .F -.3 
C L J 502 -10 G W N 095 (S. B.) = 33 
. C 9571f ... ... .. 91 

9 C W N 805, Nawab Johan Ara Begum v. 
Mirza Shujuddin Bukht Bahadur 
...Expl and D .4 CU 79 ... 904 

9 CWN 808=82 C 1077, Krishna Chandra 
Saha v. Bairah Chandra Saha . .P. .11 
C WN 107=33 G 278 ... 597 

9 G W N 873, Parsidli Narain Singh v. 
(1 hanshy am Narain Singh . . Dial . . 
33 C 899 . . 9«8 

9 C W N 1001, Protap Chandra Chat tor jee v. 

Durga Gharan Gliose...p...l0 C W N 
1081=38 0 821 ... ... 859 

-**¥ 10CWN 121, Behuri Lai Laha v. Kailas 
Chunder Laha...R...16ML J 178 = 29 
M 437 ... ...» * ... 472 

10 C W N 303, Katun Chand Aswal V. Dem- 

nath Bama...F.. I M L T 395= 10 M 



* This is a mistake for 2 A L J 71* 
i This is a mistake tor 2 C Jj J 50. 
tt This is a mistake for 3$ € 947 . 

I This is a mistake for 1 C W N 121. 
KK 


10 C W N 499 = 3 C L J 22?, Krishna Chandra 
Dutt*v. Miron Bajaifia...p i ..10 G W 
* N 719=4 C L J 306=83 C io94...561 

10 C W N 581, Rai Budreedas v. Chuni Lal.,.R 
...10 C WN 867 = 38 C 905 ... 219 

AWN (1900), 2G0= 3 A L J 77%.. 297 
10 C W N 787, Sfiyama Gharan Bliattucharya 
f v # Akhoy Kumar Mittcr. .R...10 C W 
N 952 = 88 C 1010 .. ..364 

10 CW N 921*4 CL J 171, Kanneppalli v. 
Pucha. .Expl and Distd. .4 C L J 35 7 
»11C W N 12= 38 C 1906 ... 472,473 
IOC W N 1102 Foot-note (1892), SreeNath Boy 
v. Brojendra Bhusan Chalterjeo...P* . 
10C WN 1102 ... ... 252 

• 

Madras High Court Reports. 

1 M H C R 415, Purappavano Lip gam Chetty 
v. Nullasivan Chatty... R... 29 M 1 
... ... 515 

1 M H C K 448, Kamaksbi Aehari v. Appavu 

Pillai...D...l M L T 106 ... 45 

2 M H C R 290, Stephen Clark v. Ruthnavaloo 

Chetty... R... 21 T L R 211 ... 848 

3MHC R 238, Pariini Baparaju v. Bellam 
Kond, Chinna Vcnknvya...R...U B R 
(1900) Tort ft ... ... 663 

3 M H C R 702 *, Venkatramanaiya v. Kuppi 

...F-..94 P L R 1906 ... 302 

4 M H C R 2, Jeyangarulavaru V. Sri Hati 

Durma Dossji...P...15 M L J 475=29 
M106 ... ... t ... 501 

4 M H C R 70, Basappa v. Yonkatappa...R... 
1M LT 381 (F.B.) = 16 M L J 514 
... 117 

4 M H C R 119, Palaneappa Chetty v. Ray&ppa 
Chetti...R...U B R Specific Relief 30 

... 861 

t 6 M H C R 37, Saravana Tevan v. Muttayi 
Ammal...R...B A L J 274=A W N 
(1906)117 — 28 A 508... ... 476 

7 M H C R 77., Venkatesa Naidu v. # Shri- 
man Shadagopa Shri Shafogopa Sami 
,..F„.JMLT 127 = 16 ML J 485 
• ••• ••• ^ 

7 M H C R 260, Sami Chefcti v. Amman! Achy 
, .R. .9 0 0 339. .. .. 821 

7 M H 0 R 290, Vasudeya Shanbhaga y. Xule- 
adi Namapai. ,R. .9 O C 889 * . 821 

* This is a mistake for 3 M H O A 8Q2. . 

• • 

t This is a mistake for 0 M H C R W. 



'uexxvnt 


TABLE OF GASES, OVERRULED, FOLLOWED, ft©. 


8 M H C R 14, Kandoth Mammi *. Neelan 
Cheravil AUdu Kolaudan . .R..126PR 
1900 .. .. 140 6147 

Madras Lav Journal. 

6 M L J 88, Pangutchan v. Parameswara 
Pattai , ..oyarrnlod..l M L T 153 
f (F.B.) = 29M 886=16MLJ 090... 890 

10 M L J 110, Thnlori Pathumma v. Thandom 

Mammad . .R. .157 P L R 1900... 921 

11 M L J 7, Krishn&ftwami Ayyangar v. Srini- 

vasa Ayyangar... Diss. .'29 M 170*16 
MLJ33S 4 ... .. 700 

11 M L J 190, Nav?yanasarai v. Jambu Aiyan 
, * . .R. .1 M L T 297 - 10 MLJ 985 = 29 

M 477 .. .. .. 44 

11 M L J 215, Nagiivji Balhudu v. Mathacharry 

..F..2 CLJ 500=92 C 1072=10 C 
WN505 ... .. 204 6205 

12 M L J 955, Narayanasami Onrukkal v. 

lrnlappa. .F. .15 MLJ 475 = 29 M 
106 .. ... .. 501 

18 MLJ 28, Raja Simhadri Appa Raw v. 
Ramachandradu... overruled... 16 M L 
J 41 = 1 MLT 25 = 29 M 195 ... 207 
19 M L J 75, Mahadeva. Pandia v. Rama Narn- 
yana Pandia. .R...29 M 121 ... 50 

13 MLJ 217, Acliutan Nambudri v. 

KomanNair... approved ft followed... 
1 M T 158 (F.B.) = 29 M 980 1CMLJ 
395 ... ... ..890 

18 M L J 828, Narasimhan v. Madavarayulu, 
c ...F...29 M 120 ... ... 881 

14 M L J 139, Koltyan v. Snbbo...R...93 G 1079 
* ... ... ... 516 

14 ML J 837, Butchiraju v. Ramolinga Marthy 

...D...29M 531 ... ... 895 

15 M L J 243, Gherathi Amma v. Raman Nair 

...R...AWN (1906)97=3 A L J 324 

... 180 

15 M L J 861, Muthusami Pillai v. Arunachel- 
lam Ch3tiiar...F...16M L J 489=1 M 
L T 381 ... ... .. 110 

Madras Lav Timet. 

1 M L T106, Madasami Asari v. Pochi Muthu 
Asari.*.R...l MLT 297 = 16 MLJ 385 
*2^M477 .. 44 

1 M L $ 19ft (FAjHf Maniram v. Seth Rupcband 
,«F...1MLT 318 = 36 M LJ 568 -29 
M 519 ... , ... ... 599 

Jferth Vest Provinces HI gh Court Reports. 
In W P H C R 224, Isree Singh v. Shurfoddin 
...R...9 O C 129 (B) ... ‘ ... 138 

8 N W P 970, t kuburdast Khan, Jhr»...F...85 P 
Ifl 900= 148 P L R 1906 .. 648 


8NWPHCE 217, Rai Nursingh Das v. Rai 
NorainDos. .BeM!to...AW N (1006) 
84-8A L J 186-98 A 847 488 

6NWFH0 B 418, Naabat But. Bajnmgi 
Lftl...D...A W H (1906), 160=8 AL J 
848 ... ... ... 757 

7N W P H C Rep 60, Musammat Nousha 
Bogam v. Musammat Umrao Begam 
...E . 9 0C 285 .. ... 212 

N WPHCRop (1874) 877, Shaikh Karim 
Bnksh v. Karor-ud-deen...R..,A W N 
(1905), 217=2 A L J 619=28 A 127 
... ... 648 

Oudh Cases. 

1 O C 225, Gaya S}jngh v. Bhaiya Tribhuwan 
Datt... overruled. ..9 O G76 (B)... 185 

1 O C 289, Bhagwun Bakhth v. Chandi Dat 

...B...9OC801 ... .... 119 

2 O C 3, Gopal v. Sant Bakhsh...R...9 O C 101 

... ... 740 

, ...R. .90 C273 

... ... 884 

2 O C 7, Rom Charan v. Kiamuddin...R...9 O 
0 169(B)... .. ... 752 

2 O C 9, Fakhruddin Ahmed v. Musammat 
Rasulam. .R...9 0C 881 ... 767 

2 O C 73, Mehdi Ali Khan v. Gurdin...R...9 O 

C 109 ... 662 

2 O C 79, Aahik Ali v. Muzhar AH...R...9 O C 
292 ... ... 741, 742 

2 O C 87, Mohammad Husain v. Syod Jahan 
Bogam... F... 9 O C 153 ... 372 

2 O C 226, Basant Singh v. Muna Kuar...R... 

9 C 119 (B) ... ... 520, 521 

2 O C 244, Ram Lall v. Musammat Jani 
Begam ..R...9 0C 113(B) ... 134 

9 O C 105, Si tel Singh v. Laehman Kuar...R... 

90 0 292 f ... 741 ft 742 

8 0 0218, Dhan Singh v. Bodh Singh.. R., 9 
0 0169(B) ... .. 752 

8 O C 916, Lachmi Narain v. Ram Prasad. .F 
..9 00 269(B) ... .. 590 

4 0 0 264, Balgobind v. Raja Rampal Singh 
.,D. .9 0 0 37(B) ... ... 1ST 

4 O C 80S, Shameshur Dat Singh v. Maha Deo 
Pershaft Singh.. R...9 0C 65 .. 745 
4 0 C 814, Lai Jang Bahadur Singh v. Bishesh- 
ar Bakhsh Singh..®.. 9 0 0 292 
L ./ ... 741 ft 742 

4 0°C 372, Jung Bahadur v. Raghumj Singh 
..R..80LJ 546*100 W N 986* 
38 C328. f .. ..086 

5 O C 281, Manni Lall Vt Bhagwun Dasa„®.. 
90024*tym) , < M , «. aio 



LXXSI* 


table os? oases, over-ruled, followed, &s. 

5 o C 197, Matadin v. AUMiraa...R. .9 .0 € 97 36 P R 1977, Shibbtt Mul v. Paira Singh.. .R... 


... ... ... ...649 

50 C 239, tfang Bahadur v. Ehsan AIi..R... 

9 0 C 296 ... 925 

5 D C 266, Select Gases Nos. 140 and 177 and 
DrigbiJai Singh v. Court of Wards 
Ramnagar Estate... R.*.9 OC 271 (B) 

196 

5 OC 995, Lachimi Narain v. Babu Sheo Dayal 
Singh... F... 9 O C 283 ... 681 

5 O C 845, Itraj Xoer v. Bacha Madho Kuar 

...R...9 0 C -118 (B) ... 184 

1 6 0 C *16, Bachu Lall v. Kandhai Lal...R..9 
0 C 815 ... ... .. 777 

6 0 C 879, Khatir Khan v. Tabwand Khan 

..R..9QC889 .. ... 821 

7 0 C 116, Maharaja Parfcab Narain Singh v. 

Ragho Behari ...R. .9 O C 296 . . 925 

8 0 C 21, Chandi Singh v. Jangi Singh 

,..F...9 0C 104 .. .. 506 

8 O C 118, Mohammad Siddiquo v. The Secre- 
tary of State for India in Council... R 

...^OC31h(B) •"* 57 

80 C 145, Maharaja Jagatjit Singh v. Suraj 
Bakhah Singh. ..R...9 0 C 167 (B) 

... 182 

8 0 C 174, Jagmohan Singh v. Dan Baha- 
durpal Singh. .R. .9 0 C 37 (B)...137 
80 C 177, Thakur Shoo Narain Singh v. 
Bodal Singh.. .F... 9 O C 32 «... 810 

8 Q C 283, Agha Hossain v. Wazir Khau...R... 

9 0 C 308 ... ... 767 

9 0 C 86, Mirza Mohammed Abbas All Khan 

Bahadur v. A Quioros. .R. .9 O C 831 

... ... 767 

9 O C 161, Wajid Khan v„ Dargahi Khan...R... 

9 O C 230 ... ... 157 

DOC 225, Shohamat Husain v. Murli Prasad 
...R... DOC 322 ... ... 222 

9 0 0 26Q, Muoammat Raj Kuar v. Nabi 
Bekhsh...R...9 0 C 862 ... 566 

Punjab Beeord. 

82 PR 1868, Muhammad Khan and another | 
v, Fida Muhammad... R.. .76 P L R 
1906 *../ ... .... 165 

61 P ft 1878, Kalian Dus v, Bnta...B...S3 P R 

1906=10aPLR1906 , .... 737 

63 P R 1879, SamQkmand Co r. Shoven...R... 

tnV&tyto t ... 840 

4 P R W&rinb ^^olam-Farid Khu...ft... 

' 63 P R^)»0.,.iOaP L R 1906 ... 737 

134 P R1876^jy> ftditri* All v. Mufrfunioat 
R 1906*149 P L 
■ 04?. 


loop K 1906-10 P Jj R 1006 ... 416 
82 P R 1878, Chowdri Hiat v. Jai Kkhen...R... 

118 PR 1906 ... ... 141 

65 P R 1878, Khan Mulla Fazlur... over- 
ruled.. .74 P R 1906=187 P L R 1906 

...* ... 760 

68 P R 1879, Mussammat Shakro v. iftolar Mai 
...D...120 P R 1906 ... ... 769 

03 P ft f870, Ram Singh ▼. Nodh Singh...»... 

100 PR 1006*16 P L R 1006 ... 416 
97 P R 1880, Kalan Khan v. Ram Sam...R... 

139 P R 1906 ... ... 600 

120 P R 1880, Ghulam Muhammad v. Jiwan 
...R...46 P LR 1900 ... *JL50 

174 P R 1880 1, Zainab v. Amir...Refd. to...l9 
P R 1906 - 70 V L R 1906 ... 886 

10 P R 1881, Karm%. Pazal...F...92 P R 1906 
= 126 PLR 1906... ... 599 

, ...R.*129 P R 1906 

... 600 

14 P R 1881, Nuthu Singh v. Rum... R... 100 P 
R 1905 = 16 P L R 1906 ... 415 

92 PR 1881, Daila Singh v. Ala Singh... R... 46 
P L R 1906 ... ... 150 

2 P R 1882 (F.B.), Kesar Singh v. Ganga Singh 
...Refd. to ...2 PLH 1906 ... 882 

25 P R1882, Miran Baklishv. Allajawai...Refd, 

. ...to.. .19 PR 1906=70 P LR 1906... 836 

46 P R 1882, Labhu Singh v. Gurditta. .R... 

140PR190G .. ... 406 & 407 

49 P R 1882, Mohammad Hassan v. Ghani 
BhakhBh...R...76 P L R 1906 a . 165 
62 P R 1882, Paltu v. Moharnmnd Hussain 
...F...56 P R 1906—101 "P L R 1906 

... ... 145 

117 P R 1882, Jawahir Singh v. Nand Singh 
. ..overruled... 74 P R 1906=137 PL 

R 1906 ... ... ... 760 

131 P R 1S82, Bhai Badan Singh v. Fartap 
Singh. ..R... 46 PL R 1906 ... 150 

146 PR 1882,Kamman v. liudh Singh... DUtd... 

' 88 P R 1906 ... ... 604 

154 P R 1882, Sohava Mai v. Chatt Mai ...R... 

99 P R 1906 = 130 P L R 1906 . ... 401 

, — ...R... 

140P.R1906 ... ... 406 4 407 

189 P R 1889t Mehtab Ray^v. Amir Chaad...R 
... 68 P R 1906 = J28 P L H 1906.. .- 897 
20 P Q 1888, Baldeo v. Shebdan..*R..«66 P R 
1906 * ..." ... ... 867 

77 P % 1888, Shorifulla v. JariwlKfcan ’ « 

v 8 P R 1905 (Rev) =54 P L.R 1906.. .148 

„■ - »* * 1 



xc 


TABLE OP OASES OVER-RULED, FOLLOWED, Ac. 


176 P R 1883, Ahmad Din v. Muasammat 
Faam.. A...50 P L R 18)0 ... 331 

194 P R 1868, Muhammad Bakhshi v. Morton 
.. .overruled... 49 P R 1906 (F» B.) = 
106 P L R 1906 ... ... 184 

68 P R 1884, Chirogh v. Chamman...R...8 P 
R 190(5=06 P L R 1906 ... 884 

60 P R l'884, Gurditta Mai v. Sultan Muham- 
mad. ..R... 144 PR 190G ... ... 36 

101 P R 1884, Bawa Sohan Singh v. Pala...R... 

106 PR 1906 ... , ... 404 

184 P R 1884, Muasammat Khan Bibi v. Pir 
Shah ...F... 85 P R 1906=148 PLR 
1906 ... ... ... 648 

189 PR 1884, Rain Nath v. Maharaj ...R...80 
P It 1906= 89 PLR 1906 ... 234 

162 P R 1884, Nehal Singh v. Sowaya Singh 
...D...43 P U 1906 = 122 PLR 1906 
... 882 

88 P R 1885, STihal Singh v.Dula Singh. ..Appr 
... A W N'(1905), 282 = 3 A L J 16 = 28 
A 281 ... ... ... 621 

10 P R 1886, fiobiud Ram v. Sayad Alimod. ..R 
...68 P R 1906=123 PLR 1906.. ..897 
100 P R 1886, Prcina v. Jownhir Singh. ..cited 
Mid F... 16 P U 1906= 66 P L R 19C6 
. ... ... ... 387, 888 

108 P R 1886, Balia Ham r. Kalian Khan...R 
...68 P R 1906=123 PLR 1900 ...397 
90 PR 1887, Balinokand v. Ramji Lnl...R .. 

100 P R 1906 = 16 PLR 1906 ... 415 
24 P R 1887, Muhammad Salamatulluh v. 

. Jalal-ud-din...R..,68 I* It 1900=128 P 
L R 1906... ... ... 397 

82 P R 1887', Firdaus Khan v. Bahrain Khan 
...R...94 P R 1906 ... ... 14 

89 P R 1887, Jiwan v. \Vazir...R...8 P It 1906 
=66 PLR 1900 ... ... 884 

64 P R 1887, Nuuni Mai v. Shoo Nuth...R... 
Ill P R 1906 ... ... 768 

...R... 

120 PR 1906 ... ... 769 

76 PR 1887, Muasammat Dcoki v. Kala...R... 

11 PLR 1906 ... ... 782 

77 P R 1887, Shadi v. Sain Ditta...D...43 P R 
1906=122 PLR 1906 ... 882 

107 F R 1887 (F.B.), Gujar v. Sham Das...R... 

106 PR 1906 ... « ... 404 

4 P R 1888, Muwammnt Sardar Bibi v. Sayad 
. Ali Shah ...Refdte MidDictd...l6P R 
1906=66 PLR 1906... 887 ft 388 

1 P R 1888, Sheikh Shahryar v. Imam-ud- 
din. ..R.. .68 P R 1906=123 P I, R 1906 





83 P R 1888, Ghandhri Khcm Singh v. Miis- 
munnuit Taj Bibi. .\R... 42 PR 1906 
. ... ... , 378 

t * ! 

67 P R 1906 ... ... 396 

, ...R...68P R 1906=123 PL 

B 1906 ... ... ... ! 397 

t38Pli 1888, Chaudhri Khem Singh v. Taj Bibi 
...R...57 PR 1906=100 PLR 1906 

... 390 

89 P R 1888, Na^ir-nd-din Shah v. Mussammat 
Lai Bibi...Refda to ft Dlstd...l6 P R 
1906= 66 P LR1906... 887 ft 388 

135 P R 1888, Ramchand v, Muhammad Khan 
...p...7 P li 1905 (Rev) =68 PLR 
1900 ... ... ... 146 

135 P R 1888, Bawa Lehna Singh v. Jagan 

Nath... R... 76 P L R 1906 ... 165 

, ...R... 

154 P L K 190G 766 

161 P R 1838, Ghulani Husaiu v. 'Shahbaz 
Khan ...R... 135 P It 1906 ... 226 

165 P It 1888, Punju Bam v. Mussammat Niki 
Bai ...R... 42 P R 1906 ^ ... 378 

, * ...R... 

57 P It 1906= 100 P I, R 1906 ... 390 
169 P R 1888, Bhag Mai v. Mohra ...Appr... 46 
Pit 1906 = 94 PL It 1906 ... 372 

183 P It 1838, Karum Baktdi v. Daulutram 
..R...3 C L J 545— 10CWN 986-= 83 
0 323 ... ... ... 588 

#11'R 1889 (F.B»)i Sunder Singh v. Kisheu 
Chaud...D...31 P R 1906=133 PLR 
1906 ... ... ... 33 

} 26 Pit 1839 Baru Mai v. Amir-ud-in...F... 

121 P R 1906 ... ... 141 

49 P R 1889, Swan Mai v. Wasu Ram... R... 77 
PR 1906... ... ... 398 

54 P It 1889, Hajji Muhommad v. Muasammat 
Bukhto...R...23 P It 1906= 107 P L 

R 1906 ... ... 755 

•' 80 P R 1889, Kale Shah v. Shahabal Shah 
...R...30 Pit 1906 = 82 P L R 1906 

... 234 

103 P R 1889, Aukar Lai v.Baij Nath.. .R... 110* 
PLR 1906 ... ... 140 

136 P R 1889, Ram Singh v. Nehal Singh 

112 PR 1906 ... ... 803 

146 P R 1889, Mussammat Rani v. Makhi and 
Others.. .cited ft discussed... 15 P R 
1 1906-117 PLR 1908 r ... 887 

fThis is a mistake for 83 P R 1688. 

* This is a mistake for 1 P R 1899 (FiB.) 

J This is a mistake for 26 P R 1899. 

II This is a mistake for 8Q. PR 1699. 


♦This is acuiistakc for 83 P R 1665. 



TABLE OP CASES, OVER-RULED, FOLLOWED. &c. %ci 


154 P R 1889, Gahmi v. Ikhlas Khali... Distd... 

88 PR* 1906 ... ... 604 

156 l*R 1889, Kale Khan v.. Seva Ram...R.« 
1*27 P R 1906 ... ... 349 

, : ...F... 

69 P R 190G = 118 P L R 1906 ... 492 
1G0PR1889, Gaffar Khan v. Sattar ...p... 

US PL R« 1906 ... ... 616 

170 P R 1889, Hn ji Ala Dad and Munnwar Din 
v. Nur Mustafa and others... R... 42 
PR19CG... ... 878 

...R... 

. 67 P R 1906= 100 P L R 1906 ... 390 

177 P R 1889, Eda Khan v. Amiro... cited and 
dismissed... 15 P R 1906=117 PL R 
1906 ... ... ..! 887 

188 P R 1689, Samaud Khan v. Muunawar 
Khan. ..R... 23 PR 1906=107 PL R 
1906 ... ... ... 756 

P R (1889) 681, Paxil Ilahi v. Yakub Mirza...R 
...9 O C 97 ... ... 649 

25 P R 1H90, Rahniat Hussain v. Mussammat 
FaUim-iu^nissa. . .Refd to and DlBtd... 
lfi J’ ll 1900 -=06 r L B 1906 ... 387 

and 388 

25 PR 1890, Uahmat Hussain v. Fab'in-un- 
nissn...D...18 P K 1 800-114 1> Lit 
1906 ... ... ... 388 

47 P R 1690, Mussammat Byau v. Jui Ram...R 
...95 P R 1905 — 47 P L It 1900... 389 
87 P B 1890, Kishau Dial v. All Bakhsh...R... 

42 P B 1900 ... ... 378 

T22 P B 1890, Buwa Sukhram Has v. Burham 
Puri. ..Refd to.. .13 P L B 1900... 383 
126 P B 1890, Ladhu v. Haulati...P...93 I* B 
1906 ... ... ... 400 

150 P B 1890, Badhu v. Mussuramat Nando 
...R...40 l’LB 1900 ... ^150 

IF B 1891 (F.B.), Clhulam Muhammad v- 
Mulianunad Baksh.. .Refd. to.. .29 P L 
B 1906 ... ... ... 385 

44 PB 1891, Jotiv. Moyu...R...82 P B 1906 

... 144 

50 PB 1891, Puran v. Baj Hovi ...cited and 
discused...l5 P B 1906-117 PLB 
• 1900 ... ... ... 867 

, v — ...R...72 PB 

1900 ... ... ... 897 

GO P B 1891, Uttam Singh v. Dharam Singh.. .R 
...29PB 1906*97 PLB 1900... 829 
79 P B 1891, AJa Baksh v. Bnta...F...98 B B 
190<f ... *. 400 

86 P R 1891, Badri Das v. Jwala Pershad...R 
...127 P R 1906 . ... ... 849 

98 P R 1891, Mussammat Jiwi v. Gahiya } 
...Expl.. J.28 P L R 1906 ... 407 j 


111 P R 1891, Shibho v. Buta... cited ft dls- 
Closed... 15 P R *1906=117 PL R 
1906 ... ... • ... 887 

, . .R...72 P R 

1906 ... . ... ... 897 

119 P R 1891, Imam Din v. N ami... cited ft F... 

18 P R 1906- 114 P 1 R 1906 ... 888 
* 4 P R 1892 \F, Bo), Gholam Muhammad v. 
Muhammad Baksh ...F... 117 P R 
1906 406 

12 P R 189^ Sita Ram v. Raja Rom ...R... 88 
P R 1906 — 149 P L R 1900 ... 399 

, ...F... 

117 PR 1900 ... 406 

15 P R 1892 (F. B.), Dhani Das v. Aya*«Ram 

...D 52 P R 1905= 102 P L R1906 

... 726 

57 P R 1892, Banarsi Dus v. Sayad Sultan 
Mirssa...F...9 P R (Rov)1905=65 PL 
| Ii 1906 ... ...* ... 148 

I 89 P R1892, MiiRsamat*Kakhi v. Muswamat. 
! Fatima... Refd. to... 19 1* B 1900 =70 1’ 

. L It 1906 ... ... 336 

; 122 1’ B 1892, Kadman v. Amir Bibi...R...8 1’ 
j It 1906 =06 l» L It 1906 ... 884 

I 27 P It 1893, Gajjanv. Bhopa...D...74 PB 
| lUO-.i. - 187 PL It 1900 ... 700 

30 P It 1893, Kahi v. Bliupo...R...129 P R 
, 1900 ... . ... ... 600 

46 P R 1893, Yam v. Adil...D...52 1> R 1906* 
102 PL R 1900 ... ... 727 

50 P R 1893 (F.B.), Balia v Budha...Refd to.. .12 
PR 1906 = 108 PLB 1906 • ... 386 

...R...124 

PLB 1906 = 51 P B 1900 ... 407 

64 P R 1893, Lokha v. Hari...oonBidevd ft 
disoussed...ll0 P R 1900(F.B.)... 405 
71 V n 1893, Suba v. Mohra...oited ft F...1G P 
R 1906 =06 P I- R 1906 ... 887 A888 
+ 7G P R 1893, Waryam Singh v. Man Singh 
• ...R...J8 P R 1900=149 P L R 1906 
... ... 399 

77 P R 1893, Mussammat Aso and another v. 

Mussammat Tabi and others. . .Refd. to 

...15 P R 190(5=117 P L R*190G ...387 
• 

100 P R 1893, Ganda Singh v. Maya... R... 35 P 

R190G ... ... ... 893 

101 P R 1893, Kami Din v. Gurditta...R...35 P 

R 1906 ... ... ... 393 

108 PR 1893, bahudur v. Bholi...R..6 PR 
1906 =66 P L R 1906 384 

'* This is o mistake for 4 DR 1891. 

*f This is a mistake for 72 P R* 18J?3. 



xcii TA&LlS OS' CASfeS, OVfiR-fetfLED, FOLLGWfcD, Ac, 


188 P R 1898, Bahadur Singh and others v. 
Mussaimnht tfihali... cited and dll- 
muieed .15 P R 1906-117 P L R 1906 

... ... 887 

12 P R 1894, Jhoki Ram v. Malik kadir Bakhsh 
...B...144 P R 1906 ... 86 

53 PR 18Q4, Bhup Singh v. Beechey...ovar- 
rnled...49 P R190G (PA) -106 P L R 
1906 ... ... 184 

81 PR 1894, Rasul Khan v.MasturBanQ...B... 

8FE 1906=66 PLR 1906 ... 884 

92 P R1894, Ali Bakhsh v. Nathu „.R...9G P 
R 1905= 52 P LR 1906 ... 889 

95 P R 1894, Wasrir Ali v. Asa Ram ...R...11 P 
L R 1906 ... ... 782 

, ...P...27 P 

R 1906 ... ,.. ... 787 

98 P R 1894, Dilsukh Ram v. Natha Singh... R 
74 PR 1906=187 PLR 1906... 760 
108 PR 1894, Nanak Chandv. Mussammat 
Dayan ...cited and F...12 P R 1906= 
108PLR190G ... ... 880 

116 P R 1894, Narain Singh v. Gurmukh Singh 
...R...35PR 1906 ... ... 893 

8 178 P R 1894, Jehnu v. Saudagar...R...124 P 
LR 1906 - 61 P R 1906 ... 407 

188 P R 1894, Jehnu v. Saudagar...R...51 P R 
1906=124 PLR 1906 . . 894 

1 P R 1895 (Rev), Sube Khan v. Rahmat Ali 
...R...8 P R 1905 (Rev) - 54 PLR 
1906 ... ... ... 148 

10 P R 1896, Ghakar Dar v. Ghapila...R...48 
<P R 1906 lP.B.) = 104 P L R 1906 

... 757 

15 P R 1895, Fatta v. Bakhra...R...8 P R 1906 
—66 PLR 1906 ... ... 884 

17 P R 1895, Raman Mai v. Bhagat Ram...R... 
81 PR 1906 ... ... 398 

17 PR 1895, Raman Mai v. Bhagat Itam...F... 

Ill PR 1906 ... ... 768 

18P R 1895, Roda v. Harnarn ...Refd to... 2 P 
L R 1906 ... ... 882 

18 P R 1895 (F. B.), Roda v. Hamam...R... 41 

P R 1906=95 PLR 1906 ... 527 



106 PR 1906 ... ... 628 

20 P R 1895, Mussammat Chand JKour v. Ram 
Singh said others., .died ftiflioussed... 
151* R 1906=117 PLR 1906 ., 887 
§0j? R-1895, Chand Kaur v. Ram Singh... R... 

' 72 PB 1906 ’ ■ ... 897 

-J9 y B 1898, Mussammat India Bai v. Oodu 
. Dhar..'.0. .107 P R 1906 • ... 890 

*■ ' " , . ‘ 

^ffhis is a mistake for 188 P R 1894. 


82 P R 1895, Lehna .and another v. Mussam- 
mat Thakri and another... R... 91 PR 
f 1906.. 1 .. ... 899 

50 P R 1895, Sodhi Kartar Singhv. Sher Singh 
...dtadftF..16PR 1906-66 PL R 
1906 ... 887 ft 888 

5^P R 1896 (FA), Grey v. Lachxnan Das...R... 
49 PR 1906 (FA) =106 PLR 1906 

... 184 

67 PR 1895, Malik Akbar Ali v* Hasson Ali 
...F...48 PR 1906 (F A) = 104 PL R 
1906 ... ... ... 759 

73 P R 1695 (FA), Ramji Lai v. TeJ Ram 
...Dif0...62 PR 1906=186 PLR 1906 

... .. 806 

77 PR 1895, Ganpat Rai v. GpkalChand. .over- 
ruled... 109 PR 1906 • -(F.B.) . . 249 
■ ■, -i ■ ■ " ■'!>>■»• ■ ■ * • • B * . 

125 PR 1906 ... 801 

80 P R 1895, Ragnath Sahaft v. Mam Raj...p... 

131 PR 1906 ... ... 858 

89 P R 1895, Bahadur Khan v. Sardar...R...189 
P R 1906 ... ... 147 

90PR 1895 (F. B.),Bliandari v. Jasodhan...B... 

65 PR 1906 ... ... 693 

97 PR 1895, Indrag v. Mouja...R...ll PLR 
1906 ' ... ... ... 782 

99 P R 1895, Ganda Mai v. Dheri Shah...R... 

74 P L R 1906 ... ... 794 

100 PR 1895, Jagditih v. Man Singh... D... 145 

PR 1906... .. ... 764 

108 P R 1895, Mussammat Nur Jahan v. Aziz; 

ud-din . .R...111 P R 1906 ... 768 

108 P R 1895, J^ussammat Nur Jahan V. Aziz- 
ud-din /.R. .120 P R 1906 ... 769 . 

18 P R 1896, Johhri v. Jowahira... considered 
and discussed.. .110 P R 1906 (FA) 

* ... ... 405 

21 P R 1896, Uttarn Singh v. Jhtrnda Singh... B 
...106 PR 1906 ... ... 404 

52 P R 1896, Masta v, Pohlo.. A..74 P R 1906 
= 187 PLR 1906 ... T ... 760 

58 P R 1896, Rao Ghulam Muhammad Khan 
v. Nahar AH...F...24 PLR 1906... 802 , 
69 P R 1896, Mussammat^ Khan Bai v. Bho- 
woni Dfw and anoiher..»Rcld to. .15 P 
R 1906=117 PLR 1906 887 

71 P R 1696, Collins v* Sen Brooke...B.;.184 P 
R 1906 ... v , . ... 855 

73 P R 1866, Sham Ram v. fe&ii 

dared and dls5ttsaad,.llOP $1006 
{F*B.)>.y ; . 405 

7? P R 1806, 

PR 1006..'. . , „ ■>, ,402 



Table or cases, over-ruled, followed, &>. 


79 F B 1806; Bekhitha v. MirBM . . ,dM Md 
F...8 P B 1906=06 P LB 1906- ...881 
5 p if J89J, Ishra Singh v. Jhanda...R...118 B 
B1906 .., ... .. Ill 

15 P B 1897 (Of.) (P.B.I, Shiroore v. Queen Em* 
preM...F-19 P B 1906 (F.B.)= 106 
P L B 1906 ... .. 181 

19 P B1897, NihftlV Mohlar...R...91 P B MOO 

... 809 

98 P B 1897, Mumammet Fakhar.un-Nissa v. 
Malik Rahim Bakh 8 h...R*.51 P B 
1900 ... ... ... 891 


X«tf 

81 P B 1898 (F.B.), Hamm Singh ▼. Hanuun 
Sifgh...Refd.to.. SkP L R 1906... 889 

, Harvans Singh v. Hanuun Singh 

...B...97 P B 1906 ... ... 100 


76 P B 1906- 195 P L B 1906 ... 616 
88 P B 1898, Moti Ram v. Kkmman . . . overrnl- 
. ad...!8 P B 1906 (F.B.)*101PLB 
1906 ... ... ... 769 

91 P B 1898, Kartar Singh v. Mathar Singh 
...<jted and F ...12 P B 1906-108 P 
L R 1906 ... ... 886 


97 P*B 1897, Him Lai v. Khuda Bakheh...R 
...110 P L R 1906 ... ... 110 

f R 

...91 PB 1906 ... ... 768 


82 P B 1897, Kirpa Ram v. Krishna Singh 
...D...19 P R 1906 (F-B.) = 106 P L R 
1906 ... .. ... 181 

86 P R 1897, Nawab Muhammad Mnmtaz Ali 
Khan v. Khan Ali.. -F- 67 P B 1906 
* ... ... ... 896 


71 P B 1897, Kad(fBakhshv. Ghulam ...R... 

110 P L B 1906 110 

76 P B 1897, Mufwammat Peoki v. Kala ...D... 

97 PH 1906 ... .. 787 

1 PR 1898 (Bev), Jiwan Singh v. Mahaiaja 
Jaggat Singh. ..F... 7 P R 1906 (Rov) 

=68 P L R 1906 116 

10 PR 1898, Auliav. Alu ... cited AF— 8PR 

1906=66 P L R 1906 884 

* 50 P R 1898 (F. B.) Ralla v. Budha ...B... 61 
' P R 1906=124 PLB 1906 ... 894 


55 P R 1898, Munioipal Conumttee Ambala v. 

Bbagwan DaB...R..*?lll P R 1906 

... 236 

61 PB 1898j Shaman v. Sardha...R... 96 PB 
1905=47 PLB 1900 ... 389 

61 P B 1898, RnkanDin v. Musaammat Maryam 
..R...100PR 1906... ... 401 

70 PB lGS&JQ'marBaikhah v. Abdul Karim 
;..RPU> P L B 1906 ... 140 

— — Dinar Rf kH»h v. Abdul Karim and 
Others.. .R.;.42 P R1906 ... 878 

7i5 P B 1898, Arttr Singh v. MuBsssnat 
Laohmi...B...85PR 1906 ... 898 

i ■ .ft ..;Amar Singh -t, i^ohmi...F".08 P 
B 1909 ... ... 400 


77 P R1898, Sardar ,Umrao Singh v, Sardar 
Thakar Singh. ..I'.*92 P B 1906 -50 P 
‘ - t *«EBg 

8* r.E $«4*» 4**- . 

• • a 1806 

• 878 . 879 



3 P 11 1390, Giyan Prakash v. Huzura Singh 

...Refd. to... 13 P L H 1906 ... 888 

9PR 1899, Sher Muhammad v.Phula... cited ft 
P...8PR 1906—66 PLB 1906.. .884 
22 P R 1399, Ghulam Muhammad v. Abbas 
Khan ..R... 8 P R 19QG=06PLR 1906 

884 

26 P R 1899, Baru Mai v. Afnir-ud-din...R... 

29 P R 1906— 97*P L U 1906 ... 829 # 
80 P R 1899, Musaammat Sarsuti v. Ishri 
Parshad...R...182 P R 1906.. .268 ft 269 
35 P R 1899, Momau v. Ishri Fan»had...D...65 
PR 1900... ... ... 693 

58 P R 1899, Devi Das v. B ha kra... cited ft F*« 

8 P R 1906 = 66 PLB 1906 ... 884 

61 P R 1899, Allah Bakhsh v. Mussaminat 
Amir Begum. ..p...85 PR 1906=148 
* P L R 1906 * .. ... 648 

1 P R 1900*, Musaammat Bibi Hukam Kaur v. 
Sardar Asa Singh... R... 135 P R 19Q6 
... . ... 226 

4 P R 1900, Sher Singh v- Kishen Singh... R... 

83 P Ii 1906= 149 PLB 1906 ... 399 
6 P R 1900* Khairati v. Manna Khun...R...l£8 
PLB 1906 ... ... 407 

21 P R 1900-P L R (1000) p 170, Karam Hahi 
v. Babua Mal...R...110 P L R 1906 

... 140 

21 P R 1900, Karam llahi v. Babu Mal..tD... 
120 PR 1906 ... ... 769 

84 P R 1900— P L R (1900) P. 447, Ahmad 

Shah v. Musaammat Tali* Bibi 
...Refd. to...29 PLB 1906 ... 885 

85 P R 1900, Musaammat Me Nishan v. 

Nawabz&da Muhammad Karim Ali 
30mn...p...95 ? R 1906 ... 26 

;..R...90PR19O6 ... 27 

41 P R 1900, Ishar v. Goad* Singh .;.R... 85 P 
■ R190G* * ... , - ... 893 

1900, Nura v. iTemi tod ftP...8PR» 
. ; il906«fl6 Pi Br'190^ , 88$ 

\ V‘ ■ s.,47., . . \ h , < 

•Thialea mistake iorCBR 1W0 (Bev). 



tciv 


TABLE OF CASES, OVER-RULED, FOLLOWED, Ac. 


47 P R 1300, Abdul Hakim v. Muwraunat 
Bilocbim..vR... 64 P R 190Q ... 801 

58 P R 1900/Natha Singh v.Billu Singh...R... 
99 PR 1906=130 P L R 1906 ... 401 

, ...R... 

140 P R 1906 ... 406 & 407 

111 V R 1900 7C8 

113 PR 1906 ... ... 708 

74 P R 1900, Mussammat Shah jKhauam v. 

Kolandar Khan... F... 41 P R 1906-96 
P L R 1906 ... ... 527 

103 P ft 1900, Khudayar v. Sultan... considered 
* ft dis£0ussed...ll0 P R 3900 (F. B.) 

... 405 

106 P R 1900, Udmi v. Kirpiv. Rain... F*.* 199 P 

R 1906 * ... 347 

107 P R 1900, Ali Muhammad v. Kadir Bakhsli 

...doubted... 68 P R 3906=123 P L R 
1906 ... ' ... ... 397 

109 P R 1900, Mela Rain v. Prema...R...68 P 
R 1906... 123 P L R 1906 ... 397 

118 PR 1900, Fafcteh Ali v. Abdiillali...Refd.to 
.. 16 P K 1906=117 P L R 1906... 887 
112 PR 1900, Fattcli Ali v. Abdullah. .R... 91 
PR 1906... ... ... 399 

2 P R 1901, Dilawar and others v. Jatti and 
others.. .F... 98 PR 190(5 ... 400. 

26 P R 1901, Ali Muhammad v. Dullft ...R...8 
P R 1906 = 66 P L R 1906 ... 384 

43 P R 1901, Baz Khan v. Sultan Malik ...R... 

90 P R 1906 ... ... 621 

45 P R 1901, Chaudhri Lila Kishen v. Chaudhri 
Iloa Ram ...D... 46 P R 1906=120 P 
L R 1906 ... ... 758 

54 P R 1901(F‘B.) Umar Din v. Ala Bakhsh...F 
9 P R 1905 (Rev)— 65 P L R 1906.. .148 

75 P R 1901, Phumman Mai v. Keman...R...22 

P R 1906= 115P Lit 1906 ... 754 

77 P R 1901, Vir Bhan v. Mattu Shah... R.*. 2-2 P 
R 1906= 115 P L R 1906 ... 754 

82 P R 1901, JawandaMal v. Muhammad Ali 
...R.*..111 P R 1906 ... .. 285 

84 P R 1901 = 112 P L R 1901, Jhangi Ram v. 
Budi»o«Bai...F...38 1* LB 1906... 289 

80 P R 1901, Imam Din v. Gulam Muhammad 
...R...42 P R Jt90C ... «... 878 

, ...R... 

(58 P B 1900 - 128 PL? 1900 ... 897 
p9jPAl90i, PremSmghv. Labh Singh. ..Rafd, 
f i ’ ,to...l8 P L R 1900 ... , ... 883 

92 P* 1901 =148 P L R 1901, Mussammat 
Karam Bibi v. Hussain Bakhsh...R... 

, 59PI*R 1906 ... ... 394 


108 P R 1901 (F-B.), Atar Singer r. Ralla Ram 
...F...129PR1900... ...„ 600 

1\)7 P R 1901, HaPnam Singh v. DeVi Chand 
...oited ft F -12 P R 1900=- 108 P L R 
1900 ... ... ... 886 

108 PR 1901, Mussammat Ziraatv. Murtaza 
Khan ...Di>t... 88 P R 1906 ... 604 

21 P R 1902, Sant Singh v. (Shasita...B...128 
PR 1900... ... ... 269 

25 P R 1902 (P.C.)=1 P R (Digest) 1902, Ohu- 
lnm Jilani v. Muhammad Hassan...D 
...88 PLli 1906 ... ... 289 

42 P R 1902, Amir v. Mussammat Zebo..7R... 

35 P R 1906 ... ... 398 

52 P R 1902, Hayat Muhammad v. Fazl 
Ahmad.. .R...8 PR 1906=66 P L R 
1906 ... ... ... 884 

58 1* R 1902, Hainan Mai v. Abdul Aziz...Appr... 

40 P 3 1906=94 8LR 1906 ... 872 
68 P It 1902, N.waU Chand v. ltam Chand, 
...D...22 Pit 1906=145 PLR 1906 

... ... 754 

74 I’ R 1902, Muhammad ‘Anwar-ul-Hag v. 
Habili-nl-Rahmau ...oited'ft F...18P 
R 1906= 1 14 1> L R 190C ... 388 

*70 P R 1902, Coates v. Kashi Ram.. .R... 128 P 
•R 1906 ... ... ... 259 

96 P R 1902, Jai Nurain v. Sultan Muhammad 
, Khan. ..R... 114 P R 1906 ... 346 

98 i‘ R 1902 = 18 PTj It 1908, Prahh Dial v. 
flurmukh...R...ll PLli 1906 ... 782 

, PmbhDynlv. Clurmukh...F-.*27P R 

1906 ... ... 787 

101 P R 1902 = 22 PLR 1903, Qhnlam Shah v. 

Plain Shah. ..R... 69 PLR 1906... 394 

2 P R 1903, Kishan Singh v. Jai Kishan Das 
...R... 28 PR 1906--- 107 PLR 1906 

. . 755 

, ...R... 

Ill PR 1906 ... ... 768 

t 15 P R 1903 =56 PLR 1905, Labh Singh v. 
Clopi and others ...Refd. to... 2 P L R 

1906 ... 882 

. ... »... 

07 P R 1906 ... ... 100 

17 P R 1903, Babii Mai v. Sardar Singh. ..P... 
67 P R 1906 ... ... 3116 

120 PR 1906 ... ... 70S( 

19 PR 1903, Hayat Muhammad IWUaBakhsh 
...D...91 P R 1906 ... ... 899 

* This* a a mistake forTG P B 1908. 
t This is a mistake for 55*3? L $ 1903. 



TABLE OF CASES, OVER-RULED, FOLLOWED, Ao. 


94 p B 1909 '(9.B), Ghnlam Ghana v, Nabi 
Bakhah...f ...180 P B 1906 ... 690 

81 PB^OSyNatha v. Hurmat»..Refd. to.,. 39 
PLR19Q6 ... ... 866 

41 P B 1908, Rttlia v. Bt0ia...B...90P R 1990 

691 

42 P R 1908, Sant Singh v. Jowala Sahai...R... 

09 P R 1000=180 P L R 1906 ... 40T 
44 P R 1908, Muhammad Nawaz Khan v. 
Muesammat Bobo Sahib... R...99 P R 
1900*180 P L R 1906 ... 401 

48 P B 1908(F.B.), Mugaammat Bono y. Fateh 

I • Khan... R... 96 P R 1906=52 PL R 

1906 ... ... ... 889 

.MusHammatBano y. Fateh Kban...Dico 

.. 62 P R 190G - 130 P L R 1906 .. 89G 
54 P R 1908, Muhammad Hussain v. Sultan 
Ali...Refd« to ft DIstd...l6 P R 1906= 
66 P L li 1906 ... 387 & 888 

66 P R 1908=90 P LR 1903, Rahim-ud-din y. 

Rewal...R ..110 P L R 1906 ... 140 

, ...R... 

21 P R 1900. 753 

86 P R 1908, l^jbar Singh v. Lehna Singh. ..R... 

62 P R 1906=136 P L R 1906 . . 896 
7 P R 1904, MuRKaramat Jagoji y. Man Mohan 
. R... 138 P R 1906 9 

9 T R 1904 (Rev), Gunga Ram v. Mohan 
...R.. 52 V B 1906=102 P L R 1906 

... 727 

II P R 1904, Gahna v. Sohan Lai ..Reffd. to 

..16 P R 1906 — 66 P L R 1906 

• ... 387, 388 

28 P R 1904, Bishen Singh v. Bhagwan Singh 
... R... 102 P R 1906 ... ... 402 

43 P R 1904, Nabi Bakhsh v. Ganesh.. R...32 P 

R 1906 ... ... ... 144 

44 P R 1904, Parma Nand y. Secretary of 

State for India... R... 90 PR 1905 =49 
P L R 1906 ... ... 65 

46 P R 1904, Gokal Chand v. Muhammad 
Mtmir Khan... F... 74 P L R 1906.. .794 

67 P R 1904, Mttttammat Kirpi v. Solekh Singh 

...R...62 PR 1906*186 PL R 1906 

896 

71 P &1904, Hanson v. Jahand...elted and R 
12 P R 1906 1" 108 P LR 1906 ... 386 

- — , ...Bigg.. .62 PR 

1906=186 P L R 1906 ... 896 

78 P R 1904, Muhammad Umar v* Rirpal Singh. 

R 1906 *84 

90 P B 1904, Sahib Bad v. ftiUki JM 

PRlfiOU. . v .. ... 141 

93 P B 1904; Ftthhju.Khatl *, Bum 

V ~‘m 

LL 


xor 

1 P R 1905, Muaammat Gopal Devi y. Jai 
NaraJn and others.vfft*..# O C 826 

V. 228 

7 P R 1905, Labhu v. Mugaammat Nihali. 4 ..R..« 

97 P R 1906 ... ... 400 

12 P R 1906, Ram Sarup v. Mnsaammat Rakhi 
...R...G9 P R 1906= f 18 P LB 1906 
# ... 492 

21 P R'1905, Hira Nand v. Secretary of State 
* lor India ..R ..90 P R 1905=49 PL* 
1900 # ... ... 05 

85 P R 1905, Jawahir v. Radha...R ..87 P R 
1905=48 PLK 1906 ... 751 

48 P R 1905, MuHbatnmat Anar Devi v. Mua- 
saminat Kaulan... cited ft dlKttlKMk.. 
15 P R 1906=117 P L R 1906 ... 887 
48 PR 1905, Gongod v. Sham Gir ..D...71 P 
R 1906 ...* ... ... 790 

52 P R 1905, Ahmad v. Jahana...R ..62 P R 

lOcfe— 136 PLB 1906 * ... 396 

67 P R 1905 (F. B.), Labhif Ram v. Kanahi 

Rom. .R ..60 P U 1906=116 P L R 

1900 ... .. ... 493 

58 P R 1905 = 59 P L R 1905, Ram Rakha Mai 
v. Balwant Smgli ..Refd. to...2PLR 
1900 ... ... 882 

65 P R 1905, Permanand v. Municipal Com- 
mittee, Lahore ..R...128 P U 1900 

... 259 

82 P R 1905, Punjab National Bank v. Salamat 
Singh... R... 123 P R 1906 ... 259 

88 P R 1905, Sharif Hussain v. Muhammad 
Yasuf...F...81PR1906 398 

97 P R 1905, Khan Singh v. Hakin Singh... D... 

191 PR 1906 ... ... 141 

101 P R 1905, Hori Devi v. Charan Dae ...ft... 

112 P R 1906 ... ... 808 

24 P R 1906*, Ghulam Ghaus v. Nabi Baksh 

...R... 84 PR 1906 981 

55 P R 1806, Bishen v. Lai Singh ...F... 142 P 
R1906 ... ... ... 081 

09 P R 1906, Rattan Chand v. Ram Parahad 

...F... 79 PR 1906 596 

81 P R 1906, Prag Raj v. Murari Lal...R... 120 
P R 1906 ... ... 769 


123 P Ij 1906 ... ... 769 

95 P R 1906, Muhammad OaK ir-ttd-dln Khan 
t. Laohmi Math.. jPw P B 1906... 37 
109 P B 1906, Baghbar Da* r. OaUg Bam.,.1... 

136 PB 1066 •' ... 801 

1 88 P SB) (Civ), Idas Singh r. Jhanda...B... 
UBR(1906>I*tttetion7 ... 634 

* $bi«1« a mistake for 34 PR 1908 (p. B.). 
mistake te 39 PBpaOorSPB 



TABUS OP CASES, OVEB-RULED, FOLLOWED, Ac. 


Punjab Lav Reporter. 

P L B 1900 (Cr) l 86, Torah t. Crown. ..R... 41 P 
R 1906= 95 P L B 1906 ... 627 ' 

P L B(1906) 170=21 P B 1900, Karam Ilahi v. 
Babua ^VIftl...B...110 P L B 1906 

wo 

P L B<1900) 447 = 84 P B 1900, Ahmad Shah 
.v. Mnssammat Talia Bibi...Rofd. to... 
29 PL B 1906 ... . ... 885 

• 2 P L R 107, Karam All v. Narain Singh 
...p... 3 C LJ 368=10*0 W N 788= 33 
C 812 ... ... ... 162 

t 2 P L R015,Nandalal v. Gnrditta Mal...R... 

. 10 C W N 551=3 C L J 576=83 C 613 

* ... ... ... 787 

21 P L B 1901, Bam Chand v. Devi Chand...F 

...45 PB 1906=180 P L R 1906... 758 

58 P L B 1901, Sewa Singh v. Wasawu Singh 

...D...117 P R 1906 406 

112 P L R 1901= §4 P B 1901, Jlutngi Ram v. 
Mnssammat Budho Bai...F...38 PLB 
1906 .. ... ... 289 

143 PLB 1901=92 P B 1901, Munsaramat 
. Karam Bibi v. Husain Bukhsh...R... 
59 P L R 1900 ... ... 394 

18 PL R 1908=98 PR 1902, Prabh Dial v. 
Gurmukh...R...ll P L R 1906 ... 782 

22 P L B 1903= 101 P R 1 902, Ghnlam Shah v, 

Zain Shah ...R. . 59 PLB 1906 ...894 
90 P L R 1903=66 P R 1903, Rahim-ud-din v. 
Bewal...R...110 P L R 1906 ... 140 

59 P L R 1905 = 58 P R 1905, Ram Rnklia Mai 

* v. S. Balwant Singh. ..Refd. to.. .2 PL 
B 1906 ... ... 382 

175 P L B 1905, Girya Nund v. Nathu Ram 
...D... 71 PR 1906 ... ... 790 

Sutherland '• Weekly Reporter. 

1 W R 299, Horn Kisaen v. Joy Kissen...R...3 

CL J 143 ... • ... 71 

2 W B Mis. 35=1$ L R Sup Vol. 349, Nobbo 

Kissen v. Kaminoo...R...3 C L J 545= 
10C WN 986= 33 0 1323 ... 588 

2 W R 125, Issur Chunder v. Ranee Doissee 

...R...4 C L J 823 ... ... 484 

3 W R Oiv ; Rul. 152, Ukoor Doss v. Chunder 

Sekbur Doss... R... 33 C 507 ... 503 

6fffi Mis Ral 4j, Onooroop Chunder Mookcrjee 
v. Perm Chunder Paul... Appl... 3 C 
L J 257=10 C W N 564 ... 311 A 312 


* This is amistakefor P L R pj07 Vol*2 or 05 P 
LB 1901. • 

■f; This is a mistake far 8 P L R 615. * ' 


6 W B (Mis) 68, J usoda Koonwar v. Baboo 
Gouree Bainath Pershad...B...188 P 
R19Q6 ... ... . /... 9 

6 W B 68, Shoma Chum v. Roop Doss-.B... 

4 CL J 828 ... ... 484 

6 W B M B 125, Shaikh Alimodeed MoaUem 

v. Musammat Syfoora Bibee... R.. A 
> WN (1906) 256* ... ... 647 

7 W B 80, Nilkant Sein v. Sheikh Jaenooddeon 

...F...2 N L B 92 ... 717 A 718 

7 W B 103, Naduroonissa Bebee v. Aghur Ali 
Chowdhry...p...l M L T 145= 16 M L 

J 372 = 29 M 426 (F.B.) 887 * 

7 W B 392, Bykant Monee Kisto Soonderee 
...Dla... 4 C L J 357=11 C W N 12= 

33 C 1306 ... ... 472, '473 

7 W B 529= B L B Sup. Vol. 728, In the matter 

of Brojendor Coomar Roy...R...3 C L J 
545=10 OWN 986=38 C 1323... 588 

8 W B 144, Joynarain Patur v. Bussoek Mohun 

Banorjee...Di»...3 C L J 67 = 33 C 927 
... ... 800 

8 W B 223, Dabco Bawoot v. Hoeramun...p... 

3 CLJ 339 = 10*C W1J 835 ... 524 

9 W R 108, Plioolchand v. Raghoobuns . . . Refd . 

to.. *8 CL J 200 .. ... 35 

9 W It 402, Hurro Chunder Roy Cliowdhry v. 

Shoorodhonoe Debia ...Appr... AWN 
(190(5) 171 --3 A L J 556-28 A 655 
... 246, 247 

, ... RAF-* 

3C L J 67-88 C 927 300 

10 W R 6, Drobo Moyce Dabee v. Bipin 

Mundal ...R... 126 PR 1906.. .146, 147 . 
10W R8G9, Ahmed Hossain v. Khodcja ...F... 

3CLJ541 643 & 644 

11 W R 191, Collector of Bograh v. Krisfco 
Iudur Roy ...Refd. to AF... 3 C L J 
293 = 88 C 487 ... ... 267 

11 W R 381, Foy Gopal v. Thako Monee.. .Dill 

...2NLR121 ... ... 788 

11 W R 412, Surbo Chunder Woomanund 
...relied upon.. .3 C L J 143 ... 71 

11 W R 548, Gnngu Gobind Mundul v. Banee 

Madhub Ghose. .R...2NL R 113...718^ 
* 12 W R (S.F) 288, Byjnath Lall v.‘ RamooT 
deepChowdry...R...10P LR 1906=2 
P R 1906 ... 676 

12 W R 296, Sooruj Monee Dayee v. Sudanund 

Mohapattur...R A F...3 CL J 67=33 
C 927 ... t .. ... 300 

12* W R 498, Shahandee Hazara Begum v.* 
Khaja Hussain Ali JChan...R...2 N L 
R 158 ... 655 

1 This is a mistake for 2} W R (t.0) 288. 



TABLE OF CASES, OVEtt-fcULLP, FOLLOWED, Ac. 


Xcvrf 


13 W B 235, Murzhurool Huq v. Puhraj Ditarey 
t ...F...8 Bom L B 245 ... 652 

13 W B*932j»Bhodo Mahmed v.< Radha Churn 

Bolia...B...2 N L R 150 ... 766 

14 W R 88 (P.C.), Sri Gajapathi Radika v. Sri 

Gajapathi Nilamani...R. . .8 Bom L R 
770 ... ... ... 19 

14 W R 42, Koyelashldhundor Sanncl v. Asalufl 

Shaikh Gharamoo...R... 2 N L R 28 

... 852 

15 W R(P.C.) 24, Radha Nath Pass v. Gis- 

' borne & Co...D...3 C L J 306— IOC \V 
# N 788=83 C 511 ... ... 622 

15 W R CJ, Poresh Nath Roy v. Gopalkristo 
...R...3 CL J 545 = 10 C W N 986=88 
C 1323 ... ... ... 588 

15 W R 70, Bhyrub Sircar v. Sham Manjee 
...Refd to and F...3 0 L J 298 = 31 C 
487 ... ... ... 2C7 

15 W R 210, Sukh Mayi Dasi v. Lakhi Pebia 
B R (1906), Limitation 7 
... ... 624 

15 W R 2G0, Khukroo Misrain v. Jhoomuck 

Lall ■Pass... not F...10 OWN 1074 = 4 
CL J 476 ... ... 494 

16 W R 47, Khellat Chunder Ghose v. Nassub- 

unnissa Bibeo...Dii»...9 0 C 1 ... 587 
16 W R 56, Bhyrub v. Kalee...R...10 C WN 
551 = 3 CL J 576=33 C618 ... 787 

16 W R 105, Jadoonath v. Bassunt Coomnr 
...reYiewed...3 CL J 15 = 10 CWN 

• 510= 33 0 315 ... ... 509 

16 W R 178, Nilmoney Singh v. Sharoda Per- 

shad ...Dili ...8 CL J 143 ... 71 

16 W R 198, Bejoy Keshub Roy v. Obhoy 
Churn Ghose.. .D.. .4 C L J 367... 168 
16 W R 260, Meer Ashruf Ali v. Meer Ashad 
AH...F.. 3 C L J 49 ... 643 

16 W R 269 (Civ), Juggut Churidor Bhadooree 

v. Shib Chunder Bhadooree... R...U B 
(1905) Civil Pro 36 ... ... 242 

17 W R 239, Syedan v. Volayet Ali...R...4 C L 

J 485=11 CWN 71 ... 461,642 

* 17 W R 591, Juggo Lai Oopadhya v. Jankee 
Beebee...R ft F...8 C L J 67 = 83 C 927 
... • ... 300 

18 W R 87, Zuhoorun Begum v. Mahomed 

w Wajed...Rofd«to ft F...8C L J 298= 33 
C 487 ... ' ... 267 

18 W R 875, • Chunder. Monee v. Kristo 

Chunder... 1... 4 C L J 828 484 

19 W R 22, CjMatool v; Ghuunoo Singh ...F 

2NFB121 • ... ... 783 

* This is a gustake.for 17 W R 521. 


19 W R 178, Taruck Chandra Totadar v, 
Jocxjheshteer Chunder Kundoo...F...4 
C L J 56... ... • ... 492 

19 W R 222, Nowbut Singh v. Chuttor Pharee 
...R ftP.. .4 CL J198 ... 174 

19 W R 264, Jadoonath v. Bassunt Coomar..,R 
3 C L J 15 = 10 C W N 510=38 C 815 
... # ... 509 

19 WR 281, Kali Pershad v. Raye Kishorce 

* V..R...4CL J246 ... ... 682 

20 W R 104, Ram Locliun Chuckorbutty v. 

Ram Soonder Chuckerbutty...R...21 
TLRC7... ... ... 414 

20 W R 112, Sreenath Roy v. Bindoo Bashince 
Pebia... cited ft F...3 PR 1906 =J09 

P L R .1906 ... ... 185 

20 W R 114, Brindaban Chander Roy . v. Tara 
Cliand Bancrjee...R... 9 O C 230... 157 
20 W R 150, Kodar Nath Putt v. Sham Lall 
Khottry...R...10 C W* N 276=33C 
410=4 C L J 102 •... 699 & 700 

20 W R 285, Poma Churn Chowdhury v. Um- 
bika Chum Doy... relied on. .10 CW 
N 434 ... ... ... 559 

20 W R 373, Asgur Ali v. Asgur Ali. ..Refd to ft 
F...3C L J 293 = 33 C487 ... 267 

20 W R 458, Muhammad Baksh v. Abdul 

Karim & others... R...U. B R (1905), 
Evidence 7 ... ... 440 

21 W R 27, Krishncndro* Roy Chowdliry v. 

Surno Moyeo...R...83 C 15 ... 589 

23 W R 249, Nullit Chunder v. Bugola Soon- 
duree...R...4 C L J 323 484 

21 W R 338, Mahomed Amer v, Prankishore 
Peb ...Refd to.. .A W N (1905)200= 
2AL J 667 = 28 A 95 ... 298 

21 W R 349, Raj Krissen Mukerjee v, Radha 
Madhab Haidar.. .R... 10 0 WN 820 

... 209 

, ...P... 

•1 M L T 145=16 M L J 372 = 29 M 426 
(F.B.) ... ... * ... 887 

21 W R 428, Ram Baksh Singh y. Mohunt 

Ram Lall Doss.. .B... 3 L BR 169.. .709 

22 W R 22, Nurendra Narain Rqy v, Ishan 

Chander... R...8C L J 343=83 C 581 
* Ml ... Ill 91 

22 W R 77, Ttanee Nyna Kflfber v. Doobee Chand 
...D...34 PR 1906=98 PL R 1906.. .250 
22 W R79, Kuller Singh v. Jewan Singh... B... 
,.-8CLJ 545=10 CWN 986= 88 C 
- * 688 

22 W K ifP. C.) 90, Dinonath Qangooby v # 
t Naming Prasad Doss B...9 0 .0 147 

(B) ... ... • ... , 619 



f Afctfi OP casM, oVS&Jaut£l>; StotoWSb, Ac. 


teftn 

33 W B 131, Bom Soondar v. Surbanee 

ADlstd... 4CLJ867=^LCWN 13 

-68C1806 172 & m 

29 W R 198, Banee Madhnb v. Hand Lall 
...R«fdt9*F...8 CL 3 398-88 C 

487 *57 

33 W R 137 * Bum Soondur Singh v. Surbanee 
Bosgee—Appr—lO OWN 931 (P.C.)= 
4 0 LJ 171=16 M L 3 276=1 MLI 
960=8 BomL R 700=8 A L 771)2*20 
11889 ... ... f ••• *70 

33 W R 935, Woodoyaditto v. Jlukoond—Appl 
...4CLJ899 ... ... 669 

23 W B 931, Leelanund Singh v. Lakhputtee 

/ Thakoorain— R— 4 CLJ 181=8 Bom 

LR705= 80B 698=1 M L T 801 (P.C.) 

f «* 

29 W B 848, Futtiok Chnndor v. Jnggut Mohi- 
nee-B-4 C L 3 898 ... 484 

99 W B 596, Gooroo Bobs Butt v. Ooma Chum 
Boy— B— A W N (1905), 107= 3 A L 3 
685=38 A 35 . . 746, 746 

39 \V B 95, Shoo GoUm Singh v. Bam Boop 
Singh ...B...9NL R 113 ... 718 

38WB96, Bhaooomutty Chowdrain v. Prem- 
chandNoogy.. B.. 9 MLR 118. .719 
98 W R 999, Coomar Puresh Manun Roy v. 
Messrs B Watson aud Co ...F...94 P L 
B 1906 . . ... ... 302 

94 W B 41, Jcgeaar Banarjeo v. Kalyadi Cham 
Oeo ..B...C B B Specific Belief , 10 

... ... 861 

94 W if 44, MuBsammat Inderbntter Koocr v. 
Shaikh Mahbub Ah .DisS...141 PR 
1906 ... ... 441 

94 W B 86 (noto), Badha Mohan v. Bam Bag 
D07...F...8 CLJ294 ... 868 

94 W B 134, George B O Sherman v. Edwin 
Sherman Schoro ..R A Appr—4 C L 
3 115 ... ... ... 14 

24 W R 885, hfuesaramutt Kollany Kuar v. 

Lnohmee Penhad...R. .3 CLJ 503= 
10 O W N 095 (S.B.)=88 C 957 1 ...91 
94 W B 4W< Baj Chunder Chowdhry v. Shaikh 
Bhsheer Mahomed... Befd. to.. .10C W 
N5Q8 .. ... ... 78 

96 W B 79, Kali Prasad v, Bigamlpr Chatterji 
...B...U B B (1906) Limitation 7.. .694 
2® W B 100, Goluek Chundro Bom v. Banee 
. Ohflla Bayee-notF— 10C WN1074 
=4 C L J 4^jp ... M 494 


*Thi» is a mistake for 93 W B 131. 
This is a mistake for 88 C 947 

w 1 


(1864) W B Gap No.. (Act X) 46, Bury v.Abdool 
All .. rolled upon— 8 0 L 3 148...71 
W B Sp. Mo, 75 (FA), Koesnod Chunder Boy 
v. See to Kant Boy-F-.A W N (1806) 
13=8 A L 3 87=98 A 837 ... 489 

(1868) W B Sp. No. 76 (F. B.), 

..«efd. to...2 A L 3 654 -A W N 
(1905)942=38 A*187 ... 610 

Special No. of Weekly Reporter 1864, p. 95, 
Hamidu*nissa v. AnandMoyl — R— 

1 M L T 838 115 

W R (1861) 103, 7 3 Grey v. Attnnd Mohnn 
Moitro—B— 38C IS ... 589 

W R (1861) 219, Musaammat Ojheeoomeea 
Begam v. Sheikh Rustam Ali... R— A 
W N (1906), 177=8 ALJ 798=38 A 
691 .. ... ... 768 

W R (1861) 851, lssur Chunder Shaha v Mirra 
Niaur Hoseom-F-A W N (1905), 167 
=2 A L J 683=38 A 24 ... 648 

Nagpur Law Ruperts. 

1 N L R 117, Mangal Prasad ▼. Chandra Mall 
...B...9NLR79, ... , ... 738 

Central Provinces Law Bbports. 

3 C P L R 15, Sadabheo Tomboli v. Must. 

Tareeman..R. .9 N LR 106 ... 445 

3 C P L R 64, Biwaker v. Janardhau— F— 9 
N L R 52 ... ... 490 

3 C P L R 89, Patiram v. Ghasiram... R...9 
N L R 116 ... ... 707 

3 C P L R 196, Bina v. Bitaj-F... 9 N L R 
59 ... ... ... 490 

3 O P L U 300, Garden v. Bruce... R... A W N 
(1905), 181=9 A L 3 579-98 A 64 

604 

6 C P L R 60, Ramprasad v. Beokauar... F...9 

NLR53 ... * 490 

0 C P L R 74, Bhopal Singh v, Thakur Borela] 

-F...3NLR 99 796 

6 C P L R 81, Bajiba Patel v. Dlnanath—R.-,3 
NLB87 ... 191 

6 C P L R 109, Joharuddia v. Kesheno ...R— 

3 N L B 99... ... 717 A 718 

7 C P L R 97, Bantu Lai v. Atmartm—B-9 N 

L R 110 ... ... ... 466 

9 0 P L R 149, Baja Seth Gokuldasv. Mt, Jankae 

...R...9 N LB 87 .. ... 191 

10 C P L B 88, Laehmah Ram v. B Mhpeen 

. — F—9NLR65 ... ,*»f Mft 

10 OP LR 65, Narnia v. r GSnpat Ran-®,. .9 
N L B 88 *U % t 17 A 718 

11 C PL B 6, Biwan MahacaiU/, Abheram 

Gusnr...F..ANLB$»;* ... 739 

14 Q P LB 17,Bhagweod*t v.Tanehaad 
...F...9 N L B 106 t ... 440 



* Afits OP CiA&fiS, OVfiftwftULfiO, P6iitdWKi>, &c. 




UOPLB 42, Pandurang v. Bftlaji R„. 2 N 
L B l2l ... ... 788 

lecf.L R HI, Sitaram V/ Dharmu ,..R...* 
2NLR 187 ... ~. 018 

U« Reports, ‘ Indian Appeals* 

I A 1 p 100, Byjnath LftU v. Ratnoqfcea Chowd- 
ry ...R... 10 P L R 1906*1 PR 1900 

... .. 676 

II A 167, Rani Me wa Kan war v. Rani Ilulaa 
Kunwar ...Refd. to... AWN (1906) 84 
8 A L J 165-28 A 847 ... 488 

2 1 A 7, Mahomed Siurnaopl v. Shewak Ram 
...F..*8 Bom L R 652 ... 425 

...R... 

0 0 C 119(B)... ... 520 & 521 

...R... 

8 Bom LR 482 '... ... 522 

2 I A 23, Huraahai Singh v. S> ud Lootf Ali 
...Appr...3CL J816 ... 156 

,Hursuhai Singh v. Syud Lootf Ali 

Khan... Refd. to ..A W N (1905) 271 = 
2 AL J 821=28 A 256 ... 160 

2 1 A 148=45 B L ft 208, Ram Tuhal Singh v. 
Bis&awar Lall Sahoo...F...8 C L J 288 

... ... 882 

2 I A 169, Kathama Natchiar v. Dorasinga...D 
3CLJ224 ... ... 863 

f ..retted on... 

10 GW N 890 = 4 CL J 811 ... 269 

8 I A 280, Girdhari Singh v. Hurdov Narayan 
Singh. . Appr...21 T L R 206 ... 821 
8 1 A 258, Nidhoomoni Debya v. Saroda Per- 
flhad Mookcrjee...D...S A L J 415 (P.0) 
alOCWN 780= 8 Bom LR 402 = 8 
O L J 594=1 M L T 171=28 A 488 

... ... 469 

8 1 A 259, Hurpnrshad v. Shoo Dyal...R...8 L 
B R 175 (F*&») ... 100 

8 1 A 291, Banco KhujooroonibBa v. MuBsam- 
mat Beushun Johan ...R...10 0 W 
706 (PX.)=3 A L J 405=8 Bom L R 
887=28 A 489=9 0 0 106=1 M L 
w T 168=4 0 L J 295 ... ... 646 

4 1 A 14, Raja VeUauki Venkatakrishnu Row v. 
Venkata Rama Lakebmi Narasayya 
...Refd. to.. .16 II L J 22=29 M 161 
... ... ... 468 

6 1 ^ 110, Dorab Ally Khan ▼. Abdool Asees ..R 
'* 8 A L J 819= A W N (1906),810 ... 264 
6 1 4 88, Ranmhar Perahad v. Koonji$eb*d 
v J8T0»U 0 W N 85 

m m» ... 840 

01 A 88, SeJ^-fSaufl 1 flutt t.ShM Psmd 
Singfe.jSrtMl m.^lOC W V 978-88 
* 188 


Sataj Banal Knar v. Shoo Persad Singh ...F-*8 

OWN 168 ... 9 448 

6 1 A 114=8 B 415, Narayanrao Ramchandra 
v. Ratnabai...F...4 C L J 74 ... 495 
61 A 182, Ashutosh Butt v. Doorga Churn 
Chattorjeo...D...8 C L J 224 ... 519 

7 I A 68, Lekraj Kuar v. Mahf>al Sijgh...R,..4 
CL J 181=8 Bom. LR 705=80 B 
9 # 528=1 M L T 801 (P.C.) ... 544 

7 I A* 78, Wise v. Amirunmaaa Khatnn...R... 

U^R (1905), Evidence 7 ... 440 

6 I A 14 (22), Rani Anund Koer v. The Court 
of Wards ..F...1 M L T 188=16 M L 
J 807 (F.B.) = 20 M 890 506 

8 I A 89, Sudibht Lai v. Mussnmmat Sheo- 

barat Koer... F*. .8 Bom L R 781... 651 
61 A 90, Rajah ^Nilmoney Singh v. Ram 
Bhundoo Roy.. .R... 58 P R 1906=108 
P L R 1906 ... ... 66 

81 A 128 (P.G.)=8 C 51, Mrihgul Perahad v. 

Girja Kant...D...3 C L J 240=10 C W , 
N 209 ... ... ... 811 

8 1 A 229, Padma .Coomari v. Coart of Wards 
...Appl..4CLJ357«llC WN12= 
33 C 1806. ... 472 & 478 

9 I A at pp Gd and 69, lUri Dali v. Ganesh 

Perahad ...F...1G M L J 28 716 

9 1 A 128=6 M 1, Muttayan Chetty v. Shivagi- 
ri Zemindar... F v 1 M L T 287 = 29 M 
484 = 16 ML J 499 ... ... 481 

9 I A 182=5 A 142, Rai Balkriahna v. Muaau- 
raat Masuma Bibi ...D...4 CL J1 
(PX.) = lML T205=3 A L J *495*90 
C 188 = 8 Bom L R 491 = 10 C WN 
849 = 16 M L J 292 = 28 A 570 ... 184 

...R and Expl... 4 C L J l (P.C)...l M 
LT 205 = 3 ALJ 495-9 0 0188=8 
Bom L R 491=10 C W N 849= 16 M L 
J 292 ... ... 342 A 348 

9 1 A 197, Miair Raghobar Dial v. Rajah Shao 
Bakah Singh. ..F ..29 M 65 ... 807 

10 1 A 25, R, OlpherU and E Macnaughten v, 
Mahabir Perahad Singh... Appp... 91 T 
L R 206 .. ... * ... 891 

101 A 188, Kali Komnl v. 'Umashnnkar 
Mpitra...F...8 CLJ 509=10, OWN 
696=880 947 ... ... 586 

101 A 171=10 C 109, Surendranatb Banetjea r. 
Chief Justice and Judges of Use High 
Court of Bengal -RtpM.8CLJ67= 
^880027... ... ...800 

11 X k 269, Bam Kirpal v, Rnp Kuar} 

*,.RRP...8CLJ67^88C 927... 800 

» ^ , i ■ 4 

?CL J840«10CWN809 ... SU 



OfABLE OP CASES, OVER-AULpD, PoLLOWEb, &c. 


11 1 A 83= 10 C 740, Narofcom Das v. Sheo 
Pargash Singh ...R... 4 C E J 346.. .682 
11 1 A 154, ikl Kiahen v. Kishan Lai ...R... 1G 
MLJ 626 ... ... 206 

11 1 A 237, Rajah A r mir Hassan Khan v. Shoo 
Bakah Sy3gh...Rofd. to... AWN (1905) 
193=2 A L J 711=28 A 84 262 

12 I A 12 = 7 A 502 (Followod in 12 C 389) 
Ramdin v. Kaika Porshad* Mfllfir v. 
Runga Natli Mouliok) ...D... 33 C 998 
... * ... 612 

121 A 23 (37), Rajah Run Bahadur Singh v. 
f Mussumut Sachoo Koor...p...29M 65 
< ... ... ... 807 

12 I A 67= 11 C 386, Rani Bhagofci v. Rani 

Chandan...R...4 C L J 162=. 33 C 881 

... 611 

13 I A 84 = 13 0*308, Jagadamba Chowdhraui v. 

Dakhina Mqhan...R...10 C WN 1005 
c =8 Bom L R 722 = GG MLJ 440 = 3 A 

L J 695 = 4 CL J 400 = 1 M L T 265=9 
O C 377 = 28 A 727 (P.C.) ... 185 

14 I A 67, Thayammal v. Vcnkatrama . . . Appl... 

4CL J 357 = 11 OWN 12 = 33 0 1306 
... 472 & 473 

14 I A 89, Waghela Rajaanji v. Shokh Musludin 
...R...2 N L t R 25 ... ... 703 

14 I A 101 = 14 C910 *, Anangamanjari v. Tri. 

pura Soondari...R...4 0 L J 198.. .174 
14 1 A 168=14 C 801, Mylapore v. Yeo Kay...p 
'...IOC W N. 551=3 Cli J 576=88 C 
613 ... ... ... 592 

15 I A 171, Arunachellam Chctti v. Arunachel- 

lam Chettiar...R...A WN (1906) 3=3 A 
LJ 140= 28 A 273 ... ... 245 

16 1 A 156= 13 B 520, Nairvahoo, v. Turner... 
Refd. to. ..9 OWN 952 = 38 0 560 ... 

532 

16 1 A 166, Tara Charan v. Suresh Chunder 
...Appl.. .4 C L J 357 = 11 OWN 12= 
33 C 1806 ... 472,473 

16 I A 175,«Newab Sultan Mariam Begarn v. 

Nawab Sahib Mirza...R and D...9 G 
W N 827 = 2 C L J 57=8* 0 0 270 = 27 
A 388 (P.C.) = 15 MLJ 827=7 Bom L 
R 850 = 3 A L J 64 = 32 I A 135... 928 
16 1 A 186=12 A 51, Sundar .v. Parbati...R... 

13 C 1079 ... ... 516 

16 1 A 195, Munganiram Marwaaj v. Mohunt 
« Gursahai Nund...R...8 Bom. ‘ L R 



* 16 1 A 223, Pertab Chunder Ghose v. Mohen- 
draNath Purkaifc...R*..8 Bom. LB764 
' ' ... ,.. - 686 

16 I A 233=17 C 291, Pertab Chunder v. 

Mahendra Purkait...R...4 C L J 198 

... 174 

17 I A 65= $7 C 875, Hemaut Kumari v. Bro- 

jendra Kishore...p..,4 C L J 198.. .174 
17 I A 110=18 C 10, Watson & Co v. Rom 
Chund Dutt...RandD...33C 1201.. .542 
17 I A 122=16 C 23, Durga Chowdhrain v. 

Jowahir Singh.. .R.. .4 CL J 198.. .174 
17 I A 184, Strimantu Raja Yarlagadda Malli- 
karjuna v. Srimantu Raja Varlagadda 
Durga.. .P... 2 CL J 281 (P.C.) = 10 C 
W N 95=15 MLJ 312 = 2 A L J 845 
=7 Bom DR 907=1 M L T 12=82 1 A 
261 ... ... ... 479 

1GM LJ 178 = 29 M 487 ... 472 

17 I A 194, Madho Par shad v. Mohr ban Singh 

...D...11 OWN 168... ... 448 

18 1 A 55 = 13 A 300, Raja Har Naraiu Singh 
v. Ohoudhrain Bhagwant*, fcuar...R... 
33 C 498... ... ... 287 

18 I A 73=18 0 414, Muhammad Nawaz Khan 

v. Alam Khan. ..R... 4 C L J 162=33 
0 881 ... ... ... 611 

191 A 1=19 C 249, Ramritau v. Nandu...R..» 
4CLJ198 ... ... 174 

19 I A 48 = 19 0 253, Lachmeswar Singh v. 

Manowar Hosneiu R. .Ac D . .33 C 1201 

... 542 

19 1 A 101, BiseswarMookcrji v. Ardha Chund- 
or Roy...D...3 A L J 416 ...(P*C,) = 
10 OWN 730= 8 Bom. L R 402 = 30 
L J 594 = 1 M L T 17=26 A 488 

... ... 469 

19 I A 203= 20 0 296, Sarat Chunder v. Gopal 
Chunder... R ft F...4 C L J 198 ... 6 

, ...Refd. to... 

10CWN813 ... ... 358 

19 I A 208 = 20 C 296, ...R... 

4 CL J 323 ... 426 

19 I A 221, Nurul Hussain v. Sheo Sahai...F... 

4CLJ370 ... ... 738 

20 1 A 99, Ismaif, Arifi v. Mahomed Ghous...R... 

21TLR67 ... ... 414 

211 A 35=20 C 378, Greender Chunder v. 
Troylookuonath...R...4 C L J 328 
r ... ... , m, 457 

21 1 A* 39=21 C 504, Lukhi Nrfrain v. Jadu 
Nath... R... 4 C L J198 ... 174 

21 I A 1G3 at 166=2} C 997, Umrao Begam v. 
Irsad Husain. ..P*. .3 C L J 86 (P.C.)= 

This is a mistake for 16 I*A 2 88. c 


* This is a mistake forl4C 740, 



(table op cases, over-ruled, followed, &c. 


10CWN230=1 MLT 0=10MLJ 
77*28 X 215 ... ... 744 

221 94 * 22 C 848, Mohnnt Bhngaban 

Roghunundun... relied on.. .4 C L J 
328 ... ... ... 484 

23 1 A 18, Norendra Nath Sircar v. Kamalbasi* 
ni Dasi...Appl...4 C L J 857 ... 20 

24 I A 60*24 C 80S, Debi Pershad v. Joyrfath 
...Appl...4 C L J 870*11 C WN85 

... 840 

24 I A 76* 24 C 884, Lalit Mohun Singh Roy 
v. Chukkan Lai Roy ...p...8CLJ502* 
IOC W N 695 (8. B.)=38 C 947*. ..21 
241 A 187=2 C W N 1, Syad Muhammad 
Yusuf-ud-din v. The Queen-Empress 
...R...10C WN 361*8 Bom LB 129 
(P.C)=8 A L J 250 = 83 C 219=8 CLJ 
395=16 M L J 115*1 M L T 115... 857 

24 I A 177=25 C 194 = 1 C W N 698 (P.C.), 

Manmatha Nath Mitter v. Secretary 
of 1 State for India in Council. .D. .10 
C W N 1044 = 4 CLJ 843 = 83 C 1290 
a. # ... ... ... 195 

25 I A 35f=25C 844, Sukha Moni v. Ishan 

Chandra. ..R... IOC WN551=3 CL 

J 576= 38 C 613 592 

25 I A 54 t Rao Bal want Singh v. Rani Kiftliori 
...R...16ML J 491... ... 523 

t 25 I A 118, Sri Gopal v. Pirthi Singh. ..R.. .7 
Bom LR 811=30 B 156 ... 713 

25 I A 161=26 C 81 (100), Mahammad Imam 

• Ali Klianv. Husain Klian... R... 4 CLJ 

328 ... ... ... 457 

26 I A 58=21 A 496, Lain Beni Ram v. Kundun 

Lai.. .R... 10 CW N 765=33 C 1119 

... ... 474 

26 I A 153, Bhagwan Singh v. Bhagwan Singh 
...R...3 A L J 415 (P.G.) -10 C W N 
730 = 8 Bom L R 402=3 CLJ 594 = 1 
M L T 171-28 A 488 ... 469 

271 A 58=2 Bom LR 528=22 A 149, Bal Ki- 
sheu Dub v# W F Legge...Refd. to... 7 
Bom LR 669= 30 B 119 ... 434 

27 1 A 69, Gnanasambanda Pandara Sannadhi 
v. Velu Pandaram...R...3B C 507 

... 503 

• 27 I A 153, Fatimatilnissa ttogum v. Soonder 

Das...R...A W N (1906) 28=3 A L J 
118=28 A 833 585 

• ThisiB wtongly printed as 38 C 957 in Col. 21. 
+ This iB a mistake tor 25 I A 95. 

• This is a mistake far 2 J I A 113. 
iXhia is n mistake for27I A 103, 


•Cl 

28 1 A 111=28 A 883, Jafir Begum v. Syed Ali 
R*za...R...4 CL 7 162=33 C 881 
... # ... 611 
29 1 A 9, Dinobundhu Shaw Chowdhry v. 

Jagmaya Daai...R andF< .29MJ37..918 
29 I A 51=29 C 167, Ghulam Khan v. Muham- 
mad Hassan... R,..* 83 C.498 287 

## ...F...83 C 899 288 

29 I A* 51 =0 OWN 226 = 29 C 167, Gulam 

v. Muhammad Ahmed... considered... 
lOU WN 609 (F.B.) = 3C LJ 450= 
33 C 756... .. ... 291 

...F...U B R (1905), Civ. Pro. <&..393 
99 1 A 118 (126), Sri Gopal v. Pirthi Singh 
...Refd. ,to...7 Bom L R 811=80 B 
15G ... ... ... 921 

80 I A 165 (P. C.)=25 A 407, Ghnrib-uMah 
v. KUftlak Singh. ..F*.8 CLJ 12.. .487 
30 1 A 182, Mussammat Bibi Walian v. Banks 
Behari Pershad Singh... Refd. to... 29 
M 58 = 16 ML J14 ... ... 282 

30 I A 220, Annamali Chotty v. Murugasa 

Chottv...R...A WN (1906), 261=3A 
L J 785 ... ... ... 500 

31 1 A 1=27 M 131, Abdul Aziz Khan v. Appa- 
Biuni Naickor... R...1 M L T 287 = 29 
M 484= 16 ML J 499 ... 481 

J 31 1 A 144 = 8 C W N*889, Upondra Kriehna 
v. Ismail Khan... F-.- 10 OWN 
503 ... ... ... 78 

32 I A 23=7 Bom L R 1=9 C W N* 201 = 2 A 
L J 71 (P.C), Khiarajmal v. Daim... 
Appl...2 A L J 615= A W N (1905) 229 
=28 A 187 ... ... 464 

32 I A 102 = 9 C W N 601, Shaikh Kumarud- 
din v. Jawahir Lai... relied on... 11 C 
W N 163... ... .. 448 

32 I A 229, Chaudhri Ahmad Bnkbsh v. Seth 
liagkubar Dayul...R...9 O C 889.. .821 
I A Sup. Vol. 47, Tagore v. Tagore... Appl... 4 C 
L J 357 ... ... ..20 

I A Sup. Vol. 181=13 B L R 124, Raja Leela- 
nund Singh v. Thakoor Munoorunjun 
Singh. ..F.. .3 C L J’l = 10 OWN 
101 = 3 AL J 55=8 Bom L R 1 = 16 M ( 
J 1=1 M L T 3 (P.C.) = 29 M 52 
... ... 847 

Moore’s Indian Appeals. 

1 M I A 305, Freeman v, Fairlie...R...l MLf 
, 278=29 M 461 ... ... 411 


J This is a mistake for 8 0 W 880. 



Ctf TABLE 07 CASES, 0VB&BIR&& FOLLOWED, to. 

#2 M I A 61, Naragunty Luchmeedavamah v, *9-M I A 548, Katana NhtdfcJftr v. The Baja 


Vengama Naidoo...F...2 0 L J 981 
(P.fc)*10C W K 95*15 M L J 812 
*g AL J 845*7 Bom L R 907«1 M 
L T 12*32*1 A 261 ... ... m 

2 M I A 182, Rutoheputty Datt v. Rajunder 
Nvain..i...9 0C239 ... 484 

2 tf I A 853 (889), Cockrell v. Diokens...R...29 
M 491 ... ... 

8 M I A 229, Dhurm Bass Pandey'&Mussam- 
mat Shama Soondri DifflpL.R...9 0 

0 889 ... ... 7 ... 821 

8M 1 A 422 (P.C.), Frarajee Cowasjee v. Thomp- 
, son and Kebbel...R...2 N L R 179. ..722 
6 Et I A 82, Anand Ali v. Maharaja Dhiraj 
Our rood. -Appl.o 4 C L J 399... 669 
6 M I A 184 (1551, Nussirwanjee v. Meer My- 
noodeen...Refd. to.. 3 C L J 293*88 C 
487 ... ... ... 545 

6 M I A 898, Hunooman Persaud Pandey v, 
Muasummat Babooee Munraj Koon- 
waree...Appl...83 C 8*12 ... 515 

...R...9 OWN 086*1 M L T 408 * 88 

C 257t ... ... 007 

6 M I A 526, Soorjeemoney Dassee v. Deno- 

hundoo Mullick«..F...3 C L J 224. ..884 

7 M I A 261, Mussaminat Ameena Khatoon v. 

Badha Benod Misaer. .Appl ..8 0 L J 
257*10 0 W N 564 ... 811,312 

8 MIA 170, Fischer v. Kamala Naicker 

...Refd. to.. .2 N L B 17 ... 8 

8 M I A 555, The Collector of Muslipatam v. 

Cavaly Yenoata Narainapah...R...9 C 
W N 636*1 C L J 408*88 C 527 
i ... ... ... 607 

9 M I A 184, Sreemuthy Soorjee Money Dosaee 

v. Denobundoo Mulliok...R ..1 M L T 
227 ... ... ... 41 

9 M I A 195. Ahnriiam v. Abraham . . R...8 Bom 
L R 770 ... ... 19 A 862 

9 M I A 824, 897 (P. 0.), Raja Mohebh Narayan 
Singh v. Krishnanund Missir...R. .88 
Cm ... ... 446 A 447 

9 M I A 589 (604), Katama Natchiar v. Raja 
of Shivagunga.. .relied tty*. 10C W N 
955*88 C 1001 ... ' ... 88 

, ...B...16 M LJ 830*1 ML 

„ 7*272*29 M 458 ... ... 480 

■ ...R...9 0 0 889 ... 82 

** 5 mistake for 9 MIA 08. 
f Ipii ia wrongly printed as 83 C 527 in Col. 
607/ * ' * 

^ JThie io a mistake ‘for 880257. 


of Shi?agunga...p...A W N (19051 270 

*2 A L J 848 *28 A 241 50ft 

10 MI A 196, Jarivtool Bntool v. Hoeeinee 
Begum. ..B A F...3 C L J 67*88 C 
927 ... ... ... 800 

10 M I A 208, Sh a ma Punfead Roy Chowdery 
y. Hnrro Purahad Roy Chowdery... R... 
AWN (1906)171*8 A L J 556*28 A 
655 ... ... 248 A 247 

10 M I A 279, Bhoobanmoyce v. Ram Kishore 

...Appl...4 C L J 357*11 OWN 12* 
38 C 1800 ... ... 472 A 478 

11MIA7, Eshen Chunder Singh y. Shama 
Churn Bhutfcoo...R,..8 Bom LR 764 
... ... 696 

11 M I A 189 (175), Muaaumet Th&koor 

Deyhoe v. Rai Baluk Ram.. .R. .16 M 
L J 550 ... ... ... HI 

11 M I A 886, Thakoorain v. Mohun...dtad 
AF...20 PR 1906 * 69 P L R 1006 

... ... 482 

11 M I A 468, Mohammad Zahur All Khan v. 
Museumat Thakooranee Rutta Koer 
...D...4C L J 1 (P.C.)=1 MLT 205* 

3 A L J 495=9 O 0 188=8 Bom L R 

491 = 10 C VVN 849 * 16 M L J 292* 

28 A 570... ... ... 481 

, ...R ft Exp... 

4 C L J 1 (P. C.)=l MLT 205 * 8 AL 
J 495 = 9 OC 188*8 Bom LR 491=* 
10 C W N 849* 16 M L 3 292... 842, 348 

11 M I A 605, Moonshee Buzloor Ruheem v. 

Shumsoonuissa Beg&m and Jodonath 
Bose v. Shumsoonnissa Begum .P. . . 
21TLR159 ... ...» 819 

12 M I A 88, Baboo Beer Partnb Sahee v. 

Maharajah Bajender Partab Soh% 
...R... 16 M L J 178 =29 M 487... 472 
18 M I A 112, Pestonjoe Nussurwanjee v. Ma* 
nokjee A Co....P... 8ALj0|j F AW 
N (1906) 258 ... ...177 

12MooI A89?"at p. 448, Collector of Madura v. 
Moofcoo Ramalinga Sathupathy ...R... 
10 OWN 921(P.C.)*4CLJ 171*16 
ML J 273*1 MLT 260*8 Beau LB 
700*8 A LI 702*29 M 882 ... 470 
1$ Moore's I A 1, ItaeManick Obattd v* MAdhn 
Ram...R..,0 0 C129 
18 # 1 A 140, Rajah Stuoxtefti t. 

...16 M L J 889*1# &T 279*20 M 
458 ,«• (it 480 


mi, k a initiate tot 9 Ml* *» ,(6*8). 



H TABLE OF CASES, ^FEB-RULED, FOLLOWED, Ao. cap 


18 M I A 404. EmM* Asimut v. Jowahir... f ... 

4CLJM* ... ... 008 

18 M I A. 40%, Lopez v.Muddan Mohun Thakoor 
...B.UM L T 101 ... ... 5 

...Refd to ..A W N (1006) 371»« A L 
J 821 =28 A 256 ... ... 100 

...R..r 

SAL? 453=28 A 647 ... 160 

railed oh... 

100 WN 640=4 C LJ61 ... 688 

, Lopes v. Uuddon Mohun Thakoor 

...B...SCLJ816 ... ... 709 

18 M I A 497 (6191, Gajapathi Radhika ▼ . Gaja- 
pathi Nilaman.-.R ..4 0 L J 828 

... ... ... 467 

14M1 A 1 , Radanathi Dost, v. Gisborne. .R ..90 
0 378 ... ... ... 619 

14 M I A 19, Radannth Doth v. Gisborne... R .. 
16 MLJ 858--1 ML 71 290=29 M 
601 ... ... 710 A 711 

14 M I A 21 (9b), Mantappa v. Baswant Rao .. 

B...4 ^ L J 823 467 

14 M 1 A 71**, .Ram Lakshmi v. Sivanatha,..R .. 
8 A L J 717 -A W N (1906), 289 

486 

14 M I A 192, Hurry bur Mookhopadhya v. 
Madub Cbundor Baboo ..D ..4 0 L J 

>648 ... 191 

11 M I A 809, Skinner v. Ordos...R...l M L T 

347 ... 671 

14 M I A 377, Bebeo Baohun v. Sheikh Hamid 
• Hoesein...P...8 C L J 641 . 643 A 644 
14 M I A 496, Mnseumot Bnhuns Kowar v. 
Lai la Buhooroe Lall ..B. .1 M L T284 
=29 M 478 .. ... 108 

, ...R .. 

8 Bags L B 878 ... ... 265 

14 M I A 670, Rama Ltkahmi Animal v. Siva- 

natha Pernmal Sethurayar...R...3 L B 
R 175 (F.B.) ... ... 190 

■ . ■'..**■ 1 1 ■ 1 .B... 

8f$t? 717=A WN (1006) 289. ..485 
Barma Lav Reports. 

10 Bor L R 269, Ma Sin v. Tarakinka Sen...R 

...8 LB B 928 ... ... 664 

11 Bur L it 981, Manag Bin y. MaHlaingand 

7 otheta...R..,8 L B R 227 . . 489 
Low Bpwna Balings. 

1 LB R 7, Tfa* Ch*v, Ml E Mya..R...U B B 
* .t>9Q£)£ftiddhiBt Law-t)ivoro»8...» 1& 
1 L B B 186, Maunf Mo Gale v. Ma SaU ...R 
...8LBB190- 706 A 709 

V 


3 L B B 66, Ye Gyaw v. Mi Ngwe.. JL..U B B 
(190$ Evidence 8 • * ... 483 

3 It B B 85, Ma That v. Ma SanOn.s.ioyamiM 

* ...8 L B B 175 (PA) 190 

9 B 111, Submmani Pilla Chetfci v« Po Lu, 
..J..UBR (1906) Tortfi ... 603 
3LBR 908, Moo Intyre v. Tie Secretary o! 
State for India in Council... p?.. 8LB 
B 117 ... ... ... 00 

•iSLb'Rsa, Tun Mjaing v. Ba Tun...R. ,U 
B B (1905), Buddhist Law Inheritance 
11 * ... ... ... 189 

(1898 — 1900) L B B 515, Uppinnja v. Maung 
Tun...R...8 CLJ 645^10 OWN 
986=83 01823 .. .. 7(86 

Upper Burma Rulings. 

2tTBR (1892-96) 58, Po Maung v. LH B L 
P Nagalingam Chetty...R...8 LBB 

176 (F.B.) 

2 U B R (1892—96) 66, Ma Thin r. Maung 
KyawTa. .R..SLB R175 (F. B)...190 
2 U B B (1892-96) 194, Ma Oywo v. Ma Thi ©a 
...B .3 L B R 175 (F. B) ... 190 
IT B R (1892-96) 264, Nga Kado v. Queon-Em- 
press ...B ..XT B R (1906) Tort 5... 668 
U B R (1892-96) 327, Thazin v. Mi In...B .. 
DBS Land and Revenue Regulation 
1 ... ... ... 930 

U B R (1892-1896), 879, Mi'Zet v. KyiNyo...B 
...U B R (1906), Evidence 3 482 

2 UB R (1892-96)681, Ma Min Tha v. Ma Ngaw 
...B...8 L B R 169 ... v . 709 

IT B R (1892-96), 686, MaunfcKo v. Maung Kve 
..F..3LBR109 ... .. 709 

U B R (1897-1001) 14, Mi Mi Tu and another v 
Nga Naing and others . . . partly over* 
ruled ..U B R (1005), Civ Pro 40. . 293 
U B R (1897-01) 28, Mi Gyan v. So Wa...y... 
U B R (1905) Bnddhiet I<aw Divorce 8 

... ... 186 

UBB (1897-01) 54, Mi Pwe v. Myat Tha..R 
U B R (1006), Buddhist Law Inheri- 
tance 11 ... ... ... 189 

U BR (1897-01) 66, Mi Gun Bon v. PoKywe 
and another.. .B...U B R (1906) Bud- 
dhist JUtw-Inheri tanos 11 ... 189 

UBB (974M) 907, 12m Aung ▼. San Xe...B 
UBB Land and Revenue Regulation 
1 ... ... ... 980 

UBB (1897*1901) 9Q&, Nga Nptv. Mi Mi 

"...R...UBR Land and Rev. Regulation 
1 . ... 871,980 


• TMs is a mistake Sr 41 L ftt. 



dtv TABLE OF CASES, OVEB-BULED, FOLLOWED, Ac. 


UBB (1897-01) 209, Nga Nut v. Mi Mi...R... 
UBR (W95) Land and Revenue Regu- 
lation 1 ... ... 671,980 

UBB (1897-1901) 211, Nga Ke v. Po Ni^R 
...U B B' Land & Rev. Regulation 1 

980 

UBB (1897-01)*, 257*, Tha Aung v. San Ke...R 
...U B R (1903), Land and Revenue 
Regulation 1 671 

UBR (1897-1901) 421, Min Din v. On Gaing... 

R...U B R (1905), Evid«noc7 ... 440 
UBR (97-01) 443, Mi Lok v. Sanyatka...R... 
UBR Land and Revenue Regulation 

C. 1 980 

UBR (1897-01), 484, Mi Aw v. San Thoin...R 
...UBR (1900) Tort 5 ... 068 

UBR (1902-1908) 6, Naga Pye v. Mi Me.. A 
..UBR (1908) Buddhist Law Divorce 
8 ... ... ... 188 

UBR (1902-1908) 12, Tha So v, Ma Min Gaung 
...R...U 3 R (1905) Buddhist Law 
Divorce 8 ... .•• 188 

ITB R (1904-1905), Civ Prop 26, Nga Shwe 
Thin v. Nga Nyan...R...U B R (1906) 
Civ Pro Code 42 ... .. 231 

, ...R... 

U B R (1906) Limitation 7 ... 024 

Travancore Law Reporta. 

1 T L R 76...R...21 T L R 196 ... 584 

2 T L R 33...F-21 T L R 24 ... 667 

4 T L R 84...R...21 T L R 174 ... 684 

4TLR G3...F...21 T L R 179 ... 668 

6 T L R 29 ...R... 21 T L R 289 666 

6TLR18 ...F-21 T L R 286 ... 665 

6TLR28 ...R...21TLR228... ... 641 

7TLR127 ..F -21LLR236 ... 665 

21 T L R 239 666 

8 T L R 125. ..R... 21 T L R 239 066 

9 T L R 129 ...Expl...21 T L R 127 ... 823 

10TLTB70...F... 21TLR07 ... 414 

12 T 2>'R 27 ...R...21 T L R 206 ... 321 

11 T L R 112. .F— 21 T L R 127 ... 823 

12TLR87...R...21 TLR174 ... 684 

12 T L R£9...B...21 T L R 174 ... 684 

12 T L R 133...F...2! T L R 159 ... 067 

13 T L R9...JLppr...21 TLB 157 ... 821 

18 T L R 155. ..F... 21 T L R 286 * ... 665 

14 T L R 49...R...21 T L R 169 ... 667 

24 T L R 140.. .R... 21 T.L R 67 ... 414 

'14TLR221 ...R...21TLR250 ... 196 

16 T L R 42...F...21 TLB 169 ... 667 

15 T L R 127.. .D... 21 TLR228 „. 641 

16 T L R 180...R...21 T LB 289 ... 666 

* This is a mistake lor U B R (1897-01), 207. 


15TL R182...F...21TLR.52 .. 202 

16T LR85 (86)...F. .21 T LR 179 ,.. 668 

16 T L R 101..:R...21 T L R 188 ' ... 667 

18 T L R 14...F...21 TLB 188 ... 649 

18TLR119 ...R...21 T LR 191 ... 822 

18 T L R 190... F... 21 T L R 24 ... 667 

19 T L R 73 ...F...21 T I* R 24 ... 667 

i9 T L R 185. ..R... 21 T L R 256 ... 196 

19 T L R 255 (F.B) ...F...21 T L R 56 ... 518 

Miscellaneous Indian Cases. 

A C 199 (P.C) 1893, Mohideen Hadjiar v. Pit- 
chey...R...33 C 1286... ... 178 

L R 1 A C 822, Damodhar Gordhan v. Deoram 


Kauji... explained... 10 OWN 861=8 
Bom L R 129 (P.C.) =3 A L 3 250= 33 
C 219= SC L J395=16M LJ 115 = 1 
M L T 115 ... - 857 

Appeal fromjO D No. 110 of 1900, 10th June, 
, 1902* Sakina Khanum v. Luddun... 
Diss...lO C W N 449 ... 651 

• 4 App 102 and 339, Brij Mohan Singh v. The 

Collector of AUbhabad..:D...A W N 
(1906) 107 = 3 ALJ 341 —’28 A 600. ..121 
I Bom. P J (1877), 169, Mahadu v. Bagirathibai 
...R...9 O C 144 ... ... 535 

(1889) P J 187, Bai Rukhmini v. Maneclal 
Bapuhhai...F...8 Bom L R 921... 382 
(1893) P J 30, Lomba Gomaji v. Vishwanath 
Amrit...P...8 Bom L R 652 ... 425 

(1834) P J 39, Ranu v. Kedu...F...8 Bom L R 
652 ... ... ... 425 

Civil Appeal No. 185 of 1873, Maharaja Drig 
Bijai Singh v. Maharaja of Kapnrthala 
.. R...9 0C 129(B)... ... 138 

C A 359 of 1901. ..Refd. to... 18 P LR 1906 

... 0 ... 383 

C R P No. 578 of 1895, Ganapathi Naicken v. 
Saminatha Pillai... overruled. ..1 M L 
T 887 1 (F.B.) ... ... 87*88 

Civil Rulo No. 3098 of 1905... R t F...8 C L J 
67 = 83 0 927 ... .# ... 800 

F A 68 of 1903, unreportod, Zahir Singh v. Biri 
Singh.. .F... 8 A L J 489= A W N 
(1906), 150=28 A 698 ... 697 

F A F O No. 70 of 1904, May 22, 1905, Nias 
Ali rfhan v. Govind Ram...Distd...A 
WN (1906), 816 ... ... 129 

F C A No. 40 of 1897, Jagmohan Singh v. 
( Ritraj ICuar ...R... 9 0 C 129 (B)...188 
F C A No. 88 of 1905, Sher Bab&dur v. Gangs 
Baksh ...R...90C 246 . ... 647 

* This is a mistake for 4 A pp. 102 and '889. ■ 
f This is a mistake 1 M L T 87T (F.B.) 



TaBlE OF CASES, QVEft-RutEt), Followed, Ac. 


6V 


jwola Prasad's Oudh Rulings App. p. IV, Shore 
Bahadur Singh v. Raja Sarabjit Singh 
• 9 0C 129 (B). ... 188 

(1905) Mis. App. No. 7 of 1905, Collenridge v. 
FhekuSahai ...F... 8 C LJ 131=83 
G C76 ... ... 289 & 240 

* Petition No. 443 of 1905, In the matter 
of Nursey* Kessowji ...Expld... S 
Bom. LR 85=1 ML T 50 ... 581 

RARN0.78...F... 90 C 63 A (B) ... 139 

Rafiqueand Jacksons Privy Council Rulings 
No. 6G, Thakur Raghubir Singh v. Raja 
Narendar Bahadur... R... 9 0 C 129 (B) 

... 183 

Rent appeal No. 91 of 1900, Santoklii y. Bhaya 
Kishon Dat Singh... R... 9 O C 243 (B) 

... 210 

S A 789 of 1889, Kakharuddin Khan v. Bhogi 
Tewari...F...A W N (1906) 22C=3 A L 
J 763 = 28 A763 ... ... 125 

Second Appeal No. 182 of 1891, Madras (Un- 
reported)... Appr...l M L T 337 (F.B.)t 
,.. ... 87 & 38 

S A 123 of lg98 decided on 14th June, 1900, 
Roshan Lai v. Mohammad Fazal Hu- 
sain...F...3 A L J 655= A W N (*906), 
277 ... ... ... 558 

S A No. 959 of 1901 (unreported but noted in 29 
M 500), Sankaralingam Chettiar v. 
Stephen Augustus Ralli...F...29 M 497 

... ... 531 

Spocial Appeal No. 1792 of 1902 decided by 
Rampini and Caspcrsz, JJ on the 5th 
May, 1905, Mohabir Rai v. Isri Missr 
...R...3 C L J 220 ... ’ ... 900 

5 A 641 of 1903 decided by Banorji, J, on the 

6th August, 1904, Banke Rai v. Raghu- 
bir... Appr... 2 A L J 647= A W N(1905) 

248 =28 A 182 ... ... 489 

6 C No. 27, Bakar Husain v. Qulam Bhawani 

Pal...R...9 O C 129 (B) ... 133 

S C No. 290, Rani Bra j Nath Kunwar v. Sardar 
Jagjot Singh. . .R. . .9 O C 129 (B)... 133 
S C A No. 247 of 1904, Fatima Begam v. 
Mohammad Yamin...R...9 O C 169 (B) 

..< # ... 752 

B C A No. 189 of 1905, Thakur Mohar Singh v. 

Mt. Ram Kali...R...9 O C 153 ... 872 
8 S D A 832, Goumath Chowdhree v. Arno- 
poom% Ohowdrain-. . . adversely com- 
mealed op and not P-..10 cVNMl 
(P.C.)“4 C L 3 171*16 ML? 276*1 

# This is a mistake for 3 B 270. 
fThis is a mistake for 1 M LT 877 <P«B*) 


M L T 260 = 8 Bom. L R 700=3 A L J 
702 = 29 M 882 .* ... 470 

S D B R Nc^2 of 1892, Badri Prasad ,v. Bhimson 
..R...9 O C 109 ... ... 562 

5 B B R No 7 of 1893, klakund Pershad v. 

Debi...R...9 O C 109!.. ... 562 

Select Case No. 267... F... 9 O (J 96 (B) ... 708 
7 Sel. Rep. 273, Taramuunee Dasseew. Mutte 
Bune Aneo...F...10CWN 1085 ... 483 
7 Select Reports 273, Taramunee Dassee v. 
Motee Buveani...not F...3A L J 587 = 
A (1900) 243 ... ... 512 

11 Select Reports p 12, Ganga Datt v. Sree Na- 
rain...R...9 O C 239 484 

English Cases* *• 

A C 354, Perera v. Perera...R...3 A L J 519= A 
W N (1900), 210 — 28 A 715 ... 657 

(1899) A C 83 at p. 85, North Cheshire Brewery 
Co. v. Manchester Brewery Co...F...4 
CLJ 268 = 10 C\y N 107 .. 877 

(1904), A C 301, Me. Cartney v. Londonderry... 

F...4 CLJ 370- 11 C W N 85 ... 840 
2 A A C 99, Wilson v. Waddell... F .1 M L T 
833 ... ... ... 115 

L R 7 A C 127, Chastenuneuf v. Capeyron...F 
...1M LT407 = 29MC26 ... 668,660 
(1882) L R 7 AppCas219, Johnston v. Orr Ew- 
ing...R...4 CLJ 268=10 C W N 107 

• ... ... 877 

L R 8 A C 517, Young and Co. v. The Mayor 
and Corporation of Royal Leamington 
Spa.. .F.. .29 M 360 ... ... 115 

L R 11 A C 247, Abrath v. North Eastern Rail- 
way Company.. .R...1GM LJ 18... 661 
L R 11 App Cas (1886) 247, Abrath v. North- 
Eastern Railway Company . . .R. . .86 P 
R 1906 ... ... ... 668 

6 Am Dec 502, Walsh v. Gilmor...R and F... 

4 C L J 162 = 33 C 881 ... 611 

10 Am Dec 140, Curley v. Dcan...R and F...4 C 
LJ 162=33 C 881 ... ... 611 

27 Am Dec 271, Watson v. Trask... F... 4 CLJ 
890 ... ... ... 418 

36 Am Doc 174, Scott v. Dunn...Rqfd* r to...8 C 
L J 260 ... ... ... 85 

31 Am Dec 452, Walkarv. Quigg...Refd* to... 8 
C4LJ260 ... ... 85 

24 Am St Rep 250, Warder v. Willyard...R...8 
CLJ 868= lp C WN 788=83 C 812 
... ... ... 162 

83 Am Rep 408, Fosber v. Scripps...F,..4 C L 
• J 890 ... ... ... 418 

88 Am 6t Rep 936, Wilcox v. Moon...D...4 C h 
‘ J390 _ ... m 



m table of oases. ovME4wlEd, followed. Ac. 


47 Am St Bep 999, Gettynpurg v. Chisolm. ..I 
...S C L7 868-10 0 W>T 788- 88 C 
819 ... ... ... 169 

55 Am St. Rep. 294, Luiok v. Dria Cell. 4 
CLJ 890 ... ... 418 

18 Am Rep. 649, Harris v. Social M Co...S Mid 
F...4 CLJ 163-88 0 681 ... 611 

18 Am 84. Rep. 76, Seder v. Montogomery 

...D...4C LJ390 ... ... 418 

13 Am 84. Rep. 754 ; 4L RA 196, Wilson t. 
Hayes. .R.. .8 CLJ 80? =10 OWN 
788=88 C 819 ... ... 163 

16 Am 84. Rep. 876 Sweet v. Morrison. ..R Mid 
F-..4CLJ 163=83 0 881 ... 611 

8 App C m 1916 (1377), Erlanger v. N8P Co. 

...F... 8CL J 260 85 

L R 7 App Cm 285, Pugh v. Heath ...relied 
OB... 10 OWN 904=83 0 1015.. 561 

7 App Oh 811, Melbourne Banking Cotpora4ion 

v. Brougham ...F... 8 Bom LB 652 

... ... 190 

7App Ca<845 (860), Scarf v. Jardine.,.Refd. to 
...8CLJ260 ... ... 85 

19 App Cas 727 at p 738, Learoyd v. Whiteley 

... R. . .8 Bom LR 888=80 B 591... 403 
(1789) 1 Atk 2; 1 W and T L C 7th Ed 928, 
Stapilton v. Stapilton...R...4 CLJ 
838 ... ... .. 457 

8 Atk 646, Le Neve v. Le Neve. ..B... A W N 

(1906), 17 = 8 A L J 100= 28 A 815 
... 785, 786 

* 84 Beav 411, Ingle v. Partridge...R...8 Bom 

* LR 883=30 B 591 ... ... 402 

1 Bor 873, Harris v. Ituntbaoh...R...3C L J 433 
(S. B.) = 10CWN 678= 98(1 718... 844 
8 Band Ad 660, Alderson v. Langdale...R...3 C 
LJ 863= IOC W N 788 = 88 C812 

... ... 162 

(1892) 5 B and Aid 744, Woolley v. Clark...R... 
8 C L J 422 (8. B)«10 C W N 678=88 
C718 ... ... ... 38 

(1818) 3 Ba A Be 374, Oosdman v. Grierson... R ' 
...4CLJ346 * ... ... 683 

10 B and C 138, Dickenson v. Vapy...Befd to... 

JOG WN 818 ... ... 858 

13 B D 108 (107), In Bell A Co. v, Antwerp, 
London end Brasil Line.. .R... 80 B 167 
10 B andS 006, Commingev. Heard...! and F 
' ...4C LJ 169 =88 C 881 ...011' 

* ... • .. 576 A 576' 

, 9 BWbour N Y 550, Horie v. Fisher.. .F...4 C L 

, J 510, ... ... 019 

1 0h App 975, Stock, v. Midland Railway 
, ", Conpat(y...B...9 0 C 815 (B) ... 57 

is a ihistake for 84 Beat 419. 


(1867) L R 2 ChJApp 994, Williams v. WiUUms 

...R...4CLJ898 ' 457 

L ^ 8 Ch App 949, 949, Llanelly v. L and N W 
By. .R...11 C WN 147-4 C L J 687 

166 

(1648) 6 C B 568, Undos v. Bradw#U...R...l M 
L T £87* (FA)... 67 A 88 * 

18 C B 886, Wenman v. Aah...Appl...4 CLJ 

890 ... ... ... 418 

L R 1 C P 578, Arnold ▼. the Cheque Bank 
...B...8 A L J 303= A W N (1908)77- 
28 A'498 ... ... ... 88 

L R 10 C P 816, Carr v. London and North 
Wostem Railway Company... Ref d. to 
...10C WN 818 ... ... 858 

LR 4 C PD 488, Foster v. Wright ...Bxpl...I0 
OWN 540= 4 C L J 51 ... 688 

(1895) 1 Ch 87, in re, South American and 
Mexican Company... Refd. te...7 Bom 
L B 659- SOB 101 ... 96 

1 Ch. 451, in reHowgateand Osborn’s Contract 

...D...8 CLJ 303-10 C W V 788= 88 

C 812 . ... 109 

L B (1005) 1 Ch 618, Ellis v. Ellis .R... 10 CW 
N 062=38 C 667 ... ...217 

(1906) 1 Ch 618, Ellis v. Ellis.. .R... 3 C L J 423 
(8. B.)= 10 C WN 678=88 C 718 
... 98 

1 9 Oh. 41, White v. White.., P... AWN (1906) 

59=8 A LJ 124-38 A 884 ... 16 

L R 2 Ch 158, Butt v. Imperial Gas Company 
...B..8 A L J *587= A WN{1906) 
957 .. ... ... 490 

2 Ch. Ca. 244, Anonymous... R. .8 C L J 206= 

38 C 425.. ... ... 677 

2 Ch 775, lit re Grainger, Dawson v. Higgins 
,..F...29 M 980 ... 884 A 885 

LR9ChG35, Miles' Claim... K...1 M L T887* 
(F.B.) ... ... 87 A 88 

I Ch. Div. 440 on appeal 3 Ch. Div. 86, Dal t oh 
v. Fitzgerald. ..D... 10C WN 747-80 
L J 639-88 C 918 ... ... '442 

8 Ch D 290, Barker’s ckjm...R»ud Appl.99 
M 905 ... ... ... 888 

LR8 0KD61...R...91 ILR41 ... 898 

4 Ch D 418, Clowes v. Hilliard.. JO... 8 CLJ 
334 ... 668 

6 Ch Div (40 Mid 41 Vic) 70, Bandage v. Lash- 
ington...R...10CW^ 906+ > ... *' 1 

• This is a mistake for ) If L T 877 (F.B.) 

(This is a mistake for L B 1888 2ChD41 
(This is « mistake lor' 10 0 W 906 




TABLE of OA&BS, OVtkfktfLED, FOLLOWED, Ac. cvh 


6 Cb Dlv. 88 (I87y), Duckett y, Gover...R...10 
. OWN 008 =88 C 667 ... 31V 

6 Cb D.9W, Slower v. Lloyd... F-. .8 C L J 
119 ... ... ... 384 

(1871) 6 Oh App 838, 838, lie llivere Steamer 
t Company ; Mitchells claim. ..F., .4 C L 

JO* (P.0.)=£ Bom L R 601=10 C W 
N 87*=1 MLT 199=8 A L J 636= 
16 ML J 800=880 10*7=2 NIB 
ISO ... ... 59* A 695 

(1877) 7 Ch D 678, Jackson v, N E By 0o...R... 

*OL J 3*0 ... ... 683 

LR10 Oh. D 816, Sharp v. Lu«h...Appr...8i P 
B 1906=188 P L R 1006 ... 88 

10 Oh. Dp 897. Flower v. Lloyd, ...R... 16 M L 
J 69 ... ... ... 881 

1* Ch D 668, Greaves v. Tofleld...R..A W N 
(1906), 17=8 A L J 100=38 A 816 
... 786 A 786 

10 Ch D 41 , /n re Birehall Wilson v. Birchall 
...R...89 M 10* ... 83* A 336 

16 Ch D 151, Child A Co v. Thorley.. F...8 C 
L J 360 .. ... 86 

(1880) L B 18 Oh D 35*, Banner v. Berridgo. . 
B...4 C L J 9* (P.C.) =8 Bom L B 501 
= 10 0 W N 874= 1 M L T 199= 3 A L 
J 526=1611 L J 300= 83 C 1047 = 2 N 
LB 180... ... 694 A 695 

31ChD*69 (*?6), Shepard vfjonos...H...9 0 
018 ... ... ... 901 

(1833) 22 Ch D 611 (616), Sutton v. Sutton...B 
, ...* C L J 2*6 ... ... 682 

33 Ch D 690, Hickson v. Dar!ow...R...3 A L J 
830= A WN(190C), *18-28 A 607... 799 
(1884) 37 Oh D 290, Boxall v. Boxall. ..R...8C 
LJ 433 (8. B.)= 10 OWN 078=83 C 

718 ... 38 

27 Oh D 330, BoxaU v. BoxaU. ..F... IOC W N 
603=88 0667 ... ... 217 

37 Ch D 387, FasseUv. Dowding.„D...8 0 L J 
334 ... ... ... 803 

80 Oh D #7, Gandy v. Gandy.. .8... 8 A L J *66 
-AWN (1906) 906=98 A 681... 3*8 
80 Oh D 890, fit re Harrison Turner v. Mallard 
...F...8CL J 616 ... ... 531 

86 Ch D 488 (16*),' Reynolds v. Coleman.. R... 

80 B 107 ... * 678 A 676 

88 Oh Div. 19?flf8ty, Newbonld v. 8mith...R... 

lFCrW»(W=880379 ... 607 

88 Ch D 388,Badal*y t. OowattM ited Bank..JT 
US' '•«*•*• ' 'stf 866 

*6 Ok DlSi, Fwaattv. $CaRnon,..D...8 C L J 
9Q6-88C*96‘ «, ... ... 677 

*6 Gh D 6),lh r« Fanow Btookley v, Ppteous 

.«i . ... 668 


98 Californio 676, Harris v. Harrison. ..Appl.,,4 
0 LaJ 870=11 CWJ$ 86 ... 8*0 

8 Comstock NY 364, Calder v. Sisson.., F...* C 

J 610 ... ... ... 019 

* Conn. 399, Cnrlay y. Dean..«.R and...* F C L J 

103=830881 ... ... 611 

* De GF and J 466 ; 81 L J Ch (39, In the 

matter of the Bisea Coal and Iron 
« Company... B... 3 CLJ 67-83 C 927 

... ... 800 

Do G J and S*878 (410), Brooke r. Lord Moetyn 
.Refd. to ft F...29 i£ 68= 16 ML J 
1* ... ... ... 389 

5 De G M A G 785, Toft t. Stevenson... R..9 0 

C 984 ... ... ... TOO 

(1854) 8 Drees 35, Ivon v. Elwes...R...* C L J 
3*6 ... ... ... 683 

8 East's Reports 306, Winter v. BrookwoU...R... 
AWN (1906) 316= 3 A L J 766=38 A 
7*1 ... ... * ... *39 

6 E A B 83, Gardnor v. Walsh ...R .. 80 L J 

868= 10 C W N 788 = 83 C 813... 162 

* E and B *59, Roberts v. Phillips .. R... * C L 

J *1=88 C 861 897 

L R 7 E and I App 448, Fulton v. Andrew 

. . Appr. . 9 C W N 769 (P. C.)=7 Bom 

LR854= 29 B 580=16 M L J 271=8 

A L J 68 = 83 I A 142 ... 989 

18 Eq. 820, Paine v. Jones ...R... 10 0 W N 

747=8 CLJ629= 88 C 915 ... *43 

90 Eq. 630, The Attorney Goneral v, Hackney 

Local Board ,.R.. 0OC275 ». 981 

(1868) L R 6 Eq. 487, Hopkins v. Worcester and 

Birmingham Canal Proprietora ...R... 

4CLJ246 ... ... 683 

LR7Ex.26, Clough v. London and N W Ry 

Co.... ReftL to.. .8 C L J 360 ... 86 

L R 7 Ex. Ill, Frost v. Knight ...F... 187 F R 

1906 ... ... ... 666 

L R 2 Exch. 9, NuttoU v. Braoewoll ...F... * 

0LJ870*lifeCWN8& ... 8*0 

8 Exch. 7*8, Wood v, Waud ...R... 4 CL J 870 

-HOWS 86 8*0 

« 

6 Exch. 858, Embiey v. Owen ...F... * 0 L Z 

870=110 WN85 8*0 

6 Exch 888,' ■Embiey v. Owen...!...* 0 L J 870 

=11 OWN 86 640 

(1853) 7 Ex oh 3*6, Hart v. E. V. Ry. Co....B 

..AC L J 2*6 ,. * ... 688 . 

(1859) 6 Bxeh.,116, Batten Union tty Ck>., v. 

* B»rt..R..,iGL J3*< .. 083. 

3 E^ I) l^*(l7*), Myebits v. Imperial Ottoman 

• «; ROD 



cviii 


TabLE oP cases, ovE&feULEb, EoLLowEd, 4o, 


4 Ex D 88, Cooper v. London, Brighton, and 
Southeast By. Co....p.., 16 M L J 
37^29 M 118 ... ... 889 

15 E R 251 = 14 Moo. P. C. 121 (136), Corlett v. 
Radclifle.,.R...16 M LJ 427 = 1 M L 
T 351 ... .. ... 888 

LB1HC 129, ftamsden v. Dyson. ..R... 2 N 
tR 4 ... ... ...629 

LB 2 H L 149, Cooper v. Phipps.. -P...181 P E 
1900 ... ... 353 

L R 2 H L 325, Oakos v. Tnrquand...F---3 C ^ 
J 269 ‘ ... ... 1 ... 35 

(1868) LB3HL 249, Evans v. Small Combe 
...R...4 C L J 198 ... ... 6 

8H L 388, Bylands v. Fletcher... P...1 M L T 
833 ... ... ... 115 

G H L C 746, Cooper v. Slade.. .Refd. to... 15 M 

L J 449 = 29 M 166 18 

(1850) 2 Ha andTw. 224, Cowell v. WatU...R... 

4 C IaT 198 6 

4 H and N 549, Cornish v. Abington...Refd. to 

...10C WN 313 358 

(1874) LB 7 H L 364, Charter v. Charter... F-.« 

3 C L J 224 366 

3 Harris and Jhonson on 383, Walsh v. Gilmor... 

R and F -4 C L J 102=33 C 881. ..611 
42 111 875, Soaps v. Eichberg...R...8 C L J 363 
= 10 C W N 788 = 38 C 812 ... 162 

162111 282, Thomson v. Davidson... Refd. to... 

3 C L J 26(f 85 

Ind. Jur. 2 N S 235, Jogender Narain v. Emily 
Temple.. .F... 10C W N 5CC .. 153 

Ir. R 5 Com, L 448 ^Exch. C), Donoughmore v. 
Forest... R... 3 A L J 47G = A W N 

+ (4906) 182 = 28 A 096 123 

17 L B Ir p 277, In re Hamilton... R... 16 M L J 
558 ... ... ... I 

Ir It 6 Com 34, Gilman v. Murphy... R... 3 A 
L J 476= A W N (1906) 182 = 28 A 696 
... ... 123 

1 Johnson and Hemming 702, Benham v. Kea- 
ne.. .R... A W N (1900), 17 = 3 A L J 
100=28 A 315 ... 785, 786 

(1854) Kay 678, Prance y. Sympson...R...4 0 L 
J 94 (P. C.)~8 Bom L R 501= 10 C W 
N 874 = 1 M L T 199=3 A L J 525= 1G 
ML J 300 = 38 C 1047=2 N L R 130 

... ' 594, 595 

<1861) 80 L J C V 257, 264, Fite John v. Ma- 
ckinder... F... 7 Bom L R 655 = 80 B 37 

'4- ... ... 662 

10 LJ Ex 545,558, Panton v. Williams 
*»’’ V- Bom L R 656 = 80 B 87*... 662 

0L J Ch. 113, Jones v. Creswiok6,,,F...2 RLE 
137* M Mi rss 918 


25 L J Ch 795, Rooke v. Kensington... F... 2 N 

L R 57 ... ... 881 

29 Law J Ch 827, The Liverpool Boro.ugfr Bank 
v. Turner.. .R...1 M L T 407 = 29 M 526 
... 6G8, 860 

80 L J Ch 895, The Governors of St Thomas 

Hospital .v, ( Charingcross Railway 
1 Company...R...9 0 0 311 (B) ... 67 

35 L J Ch 317, Smith v. Owen.. .R.. .8 AL J 
637 =A W N (1906) 257 ... 420 

48 L J Ch 790, Goodson v. Richardson... R... 

2NLR4 ... ... 529 

65 L J Ch 875, Collinson v. Jeffery... F... 2 N L 
R 187 ... ... ... 918 

67 L J Ch 694, Felix Hadley and Gompany v. 

Hadley ...R...2 N L R 179 ... 722 

32 Law J C P 118, Word v. Beek...R...l M L 
T 407 = 29 M 526 ... G68 A 669 

23 L JEx 182 ...R...21T LR73 ... 860 
29 L J Ex 115, Dodge v. Pringle... D... 8 C L J 
363=10C WN 788 = 88 0 812 ... 162 
82 L J Q B77, Stadhardv. Lee...Appl...l M L 
T 887 ... , ... i ... 197 

50 Law J Q B 421, Balthyamy v. kJ lBonch...R... 

1 M LT 407 = 29 M 526 ... 668 & 669 
60 L J (Q.B.) 640, Caerlcm Tinplate Company 
v. Hughes ...Expl...l0C W N 814=38 
C 1237 ... ... ... 68 

(1680) 2 Lev Bsp 162, Abram v. Cunningham 
...R...3 C L J 422 (8.B.) 10CWN 678 
=33 0 713 ... ... 28 

16 L R A 468, Walton v. Campbell... R... 3 C L 
J 363=10 C W N 788=88 CSla 

... 162 

48 L R A 988, St Barnabas v. M I Electric Co. 
...R...11 OWN 147= 4 C L J 537 

... 165 

10 L R Ir 385, Jagoo v. Harrington.. .R... 3 A L 
J 476=A W N (1906) 182= 28 A 696 

... 128 

26 L T 704, Taubman v. Pacifiic Steam Naviga- 

tion Company... considered...! M L T 
387 ... ... ... 197 

81 Ij T 194, The Bolton Election Petition... D... 

15 ML J 449 = 29 M 166 ... 18 

4 M and G 969 (976), ...F...8 Bom L R 

252 ( ...644 

2 M A Gr 1890, Cariss v. Pattersall,..D..,3 C L 
J 863=100 WN788=33 0812 ... 162* 
(484Q) C. M 4 W 677, Raleigh v. Atkinson... 
Refd to... 7 Bom £ R* 697=80 B 275 

... 02 

(1841) MAW 281, Thompson v, Gileson... 
Refd to... 7 Bom LR 697 = 80 B 275 

ms ess ss, s 62 



TABLE OP OASES, OVER-RULED, FOLLOWED, Ac. 


9 M and W 404, foreshfield v. Boed...R,.* 4 0 
# L J 41 = 33 G 861 ... ... 897 

* (1841) M anR W G77, Page v. Poaroo...Refd« to 
...7 Bom L R 697 =80 B 275 ... 62 

(1642) 10 M and W 688, Christie v. Richardson 
...Refd to.. .7 Bom L R 697 = 30 B 
275 .... .. ... 62 

11 M and W 827 at p 880, Poole v. Huskinson 

...R...3 C L J 685 = 38 C 1243 ... 74 

13 M and W 313, Davidson v. Cooper.. .R.. .8 C 

L J 963=10 C W N 788 = 38 C 812 

... 162 

4 Mason 115, Dexter v. Spear.. .F.. .4 C LJ 
390 ... ... ... 418 

167 Mass 426, 57 Am St Rep 466, Lee v. Butler 
...R...8CL J 363 = 10 6 WN 788 = 83 
0 812 ... ... ... 162 

50 Mo 157, Farmers’ Bank v. Myers... R... 8 C 
L J 363 = 10 CW N 788 = 33 0 812 

... 1G2 

Morton 90 (1631) 2nd odition by Montriou p 
586, Juggomohun v. Neemoo Dossee 
...$.. .10 OWN 765 = 33 0 1119. . 474 
2 Moores* P € 480, Barry v. Butlin...Appr... 
9 C W N 769 (P.C«) = 7 Bom L R 854 
= 29 B 530= 15 M L J 271 = 3 A LJ 
68 = 32 1 A 142 ... ... 939 

12 Moo P C 331, Miner v. Gihnour...F...4 C L 

J 370=11 CW N 86 ... 840 

14 Moo P C 121 (136) = 15 E R 251, Corlotfc v. 

Radcliffe...R...16 M LJ 427=1 M L 
# T 351 ...* ... ... 888 

(1838) 4 My and Cr. 215, Morison v. Morison... 

P...8CLJ119 ... ... 284 

20 N Y Law, 208, Schenck v. Schenck...F...4 C 
L J 390 ... ... ... 418 

40 N Y 191, Corning v. Troy Factory. ..p... 61 1 
L J 370 ... ... ... 529 

116 N Y 19, Sweet v. Morrison.. .R and F...4 C 
LJ 162=93 0881 ... ... 611 

140 M Y 894, Geyerv. Snyder... p... 3 C L J 260 

... 35 

151 N Y 204, Duryea v. Mackey.. .F... 3 C L J 
260 ... ... ... 35 

LR1P0219, Pease v. Glohac...p...8 CLJ 
260 ... ... , ... 35 

L R 9 P C 405, Rodger v. The Comptoir D’es 
Compte de Paris... R 6 F...3 C L J 67 
=83 0 927 ... ... 800 

L K (1894) P £ $62, Wioland v. Bird... p. w 10X3 
WNS06... ... ... 158 

SPA D 869, In the Goods of Pnnehard...R„. 

16MLJ558 «... ... I 

LB 8PD 167, M the Goods of Lovery...R...16 
ML/ 35$ .., * I 


cA 

6 P D 29, Taylor v. Taylor. .R...10 C W N 566 
• ... ... ... 153 

8 PD 171, Parker v. Felgate...R...&A L J 519 

= AWN (1906), 210 = 28 A 715 ...657 
(1885) 10 P D 165, The Bell Cairn... Refd to...7 
Bom L R 659 = 80 B 101 ... 25 

(1788) 3 P Wma 358, King v. king.. JR.. 4 C L 
J 346 ... ... ‘ ... 683 

(1840^2 Phill 117, Duke of Leeds v. Earl o* 
Amherst... R...4 0 L J 198 ... 0 

(I860) PlowdSSTG, Graysbrook v. Fox...R...3 C 
L J 422 (S.B) = 10 OWN 673 = 33 0 
713 ... ... ... 23 

1 QBI, Asher v. Whitlock... R... 9 0 Q1G1 

... -740 

(1867) L R 1 Q B 97, Edmunds v. Bu shell... R 
...1 M L T 337 (F.B)* ... 37 A 38 

1 Q B 116, Dunn v. The Queen... F... 33 C 

669 ... ... . ... 845 

2 Q B 491, The Mayor of Kingston on Hull 

v. Harding... Expl A D...3 C L J 422 
(S. B.) = 10 OWN 713 = 83 0 713... 344 
(1843) 4 Q B 182, Yates v. Aston.. ,R... 4 CLJ 
246 ... ... ... 682 

4 Q B 6G9, Commings v. Heard...R andp...4 0 
L J162 = 88 C 881 ... ... 611 

6 Q B 155, Sell i baby v. Wcstenhotz...R...12G P 
R 1906 ... 146 A 147 

9 Q B 48, Board v. Board y . Expl ft Dittd...4 0 

LJ 424+ ... ... 440 

10 Q B 25G, Mitchell v. Lancashire and York- 

shire Ry. Company... F...1 M LT 387 

•.. 197 

12 Q B 310.. .F... 21 T L R 125 ... 772 

12 Q B 576, Clegg v. Bearden. ..R andF. .4 C L 
J 162 = 33 0 881 ... ... 611 

2 Q B D 43, In Joyner v. Weeks.. .R.. .9 0 C 65 

... ... 745 

2Q BD 439, Inre Weore...R...3 ALJ 592 
(F'B.) = 1 M L T 262 ..AWN (1906), 
226 ... ... ... 580 

8 Q B D 579,. ..R... 21 T L R 194 ... 636 

4QBD 32, 35, Moppe v. Newington... R... 33 

C 547 ... ... ... 356 

(1882) 8QBD 179, Incre Hall Rolling Mills 
Company v. Douglas Forge Company 
...Diltd. .7 Bom L R 246 = 30 B 173 
... # ... 238 

9 Q B D 139, Ford v. Kettle... R... 4 CLJ 41= 

83 C 861 ... 897 

9QBD219, Reg v. Castro.. .R.. 3 ALJ 592 
(P.B.) = 1 MLT252=A WN (1906), 
226 . ... 580 


* This is a mistake lot 1 M L T 377 (F.B). 
f This is a mistake for 4C L J 442/ 



CX TABLE OF CASES. OVEB-RULED, FOLLOWED. Ao 


10 Q B D p 397, Abonlefi v. Oppenheimer A Co, 

...R...16M LJ69 ... .. S8i 
10 QBD 573, Flower v. Sadler.. .R... 8 A L 3 
606= A W N (1006) 212=98 A 718 
... ... ... ... 477 

11 Q B D 155, Onnerod y. Todmorden.,.AppI... 

4 C L >870*= 11 C W N 85 ... 840 

11 Q B D'440 (at p 455), Abrathv. North Eust- 
ern Railway Company..,!. ..16 ML J 
18 ... ... 661 
11 QBD 455, Abrathv. The North Eastern 
Railway Company ...B...l0 C W N 353 

(F.B.) ... 661 

15 Q B D 561, Herman v. 7euohner...F— 15 M 

; L 3 478=29 M 73 43 

90 QB D .152, In Robey v. Snnefell Mining 
Company.. .F-30 B 167 575 A 676 

90 Q B D685, Wennhak y. Morgan... D... 4 C L 
7 890 ... ... ... 418 

(1889) 38 Q B D 389 (242), Tnnorod v. Delagoa 
Bay and East Africa By Co....B and 
F-..4CLJ 816=880 085 ... 934 

L R Q B D (1903), 22, Cornlord v Oarlton Bank 
...F. .86 P R 1906 ... ... 668 

34 Q B D 742, Kearley v. Thomaofa...F...16 M 
LJ 478= 29 M 72 ... ... 43 

95 Q B D p 814, Vadala v. Lawes....R...16 M L 

7 59 ... .« ... 881 

96 Q B D 544, In re, Smith and Serrioo and 

Nelson and sons...R...10 C W N 814= 
33 C 1237 ... ... 68 

41 R 1 133, Harney. Social M Co R an4F—4 
,0L7 162=880881... • ... Oil 


72RR308 at p 8U; Keirv. Leeman,. A...8 A 
L 7 606=.A W » (1906) 912=98 A 718 
;.. •• 477 

1 8m L C 707 (11 th Edn), Master v. Miller... R 
...SC L7 368=19, -C WN 788=88 C 
813 ... ... ... 168 

1 Sm L C 801 (11th Ed), Master v. Miller... H 

...8 CL 7 883=16 C W N 788=88 0 
812 ... ... ... 169 

2 Sm LC 685, Ct Taylor v. Horde ...R...2 N L R 

82 .... >v . . • . .... 890 

T M 887 ...R...21 T L B 56 i.. ' 618 

1 T R 90, Stokes v.Lowij. . .F ■ • .8 C L7988...882 
1 T L R 572, Jones v, Williams... *»»•••* <5 L 
7 890 ... ... ... 418 

32 Times L R 195 (1905), Water-house v. Water 
house.. .not F...10 CW N 765=88 C 
1119 ... ... ... 474 

188 U S547, Sampson v. Hoddinott ...F-> 4 O 
LJ 870=11 CWN85 ... 640 

184 V S 580 (585) Brown v. Lake Superior, ..F— 
8CLJ 260 ... ... 85 

17 W R (Eng) 139, Lester y. Gooeh -Expl A D 
...8 C L J 422 (8JL)=100 W N 678= 

33 C 713 ; ... 844 

C Wallis 80, Wood r. Steel... R...3 C L J 368= 
10 C W N 788 =88 C 812 ... 169 

15 Wendell, N Y 218, 71 Sergeant and Rawle 
P. 218, Elderv. Rodse...Appl..,4CL J 
510 ... ... , ... 612 

29 Wis 169, Blodgett v. Hitt ...Held to.. .3 C L 
J 260 *... ... .». 87 



TABLE 0 $ HEADINGS AND SUB-HEADfNGS IN THIS FABT. 


* 

Abadi ... 

1 

Act II of 1874 (Administrator-General) . 

"*98 

Abandonment ... 

• • f » 

XIV of 1874 (Soheduled Districts) . 

• M 

Abatement 

tv 

IX of 1875 (Indian Majority) 

* 5* 

Abwab... 

a 

1 of 1877 

39 

Accounts ... 

3 

m of 1877 ... 

• n 

Account-books 


XV of 1877 ... 

»» 

Accretion t 


VIII of 1878 ... -... ... .» 

Accrual of right to sue 

6 

XVm of 1879( Legal Practitioners). 

..80,1 

Acknowledgjnent 

• •• M 

V of 1881 (Probate and Administra- 

Aoqutooeuoe. 

... 6 

non). 

91, 1 

Actionable claim ... 

7 

XXVI of 1881 (Negotiable Instruments). 86 

Acts ... 

8 

II of 1883 (Trusts). 

40 



IV of 1883 (Transfer of Propertj). . 

49 

1. Inperisl Acts. 


V of 1883 (Easements). ... 

- ?» 

Act xxxn of 1669 (Interest) 

see It 

VI of 188S (Companies). 

. 48 , n 

XIX of 1841s... 

•• t* 

XV of 1883 (Presidency Small 

Cause 

- — XIX of 1848 ... 

. . 10 

Courts). ... » 

. 45 

— w XX 011947 (Copyright)... 

... t. 

VO of 1887 (Suite Valuation). 

46 

-JU- XVUI of 1880 (Protection of 

Judicial 

IX of 1887 (Provincial S. 0. Courts) 

. 46 

Officers) 

• • »• 

V of 1888 (Inventions and Designs). 

■» 

XXI of I960 (Caste Disabilities 

Ren*ov- 

IV of 1889 (Merchandise Marks). .. 


al) ... ••• 

ia 

VII of 1889 (Succession Certificate). 48, III 


t[VM Suits) ... ... . . 18 

XXQ of 1866 (Fat*! Aoeidents) 

~- etKV of 1808 (Widow Rc-manage) .. „ 

.-JagXVof 1858 (Lunatics) 

of iNS (Societies Rogistra- 

8w) ••• •« 18 

— ~XX of 1668 (Ijtfigiou* Endowments). . . 16 

XVI of 188* (Registration). ... 18 

■ —*» 1H of W68 Wi tfl i w) - ••• » 

X uT^88 ... ... 18, 1 

-r-zoa df WGMPnrei Intestate Succession). ‘18 

— W «j t*ft Daporita) 

— morfMviMi - 
<*w3t3P> tWwW) #• 

3S8S fee- * ; 


3 



IX of 1880 (Railways). . . ... 85 

IV of 1898 (Partition). ... ... 86 

1 of 1894 (Land Acquisition), 57, HI 

XV 1895 (CtoWo Grants). ... 67 

IX of 1807 (Provident Funds). ... „ 

— -X of 1887 (General Clauses). ... „ 

VI of 1886 (Post Offices). 

II of 1880 (Stamp). ... ... 

- — IX of 1888 (Indian Arbitration). * ... „ 

XI of 1888 (Court-Fees Am e ndm e n t) 68 

V of 1902 (Administrator-General 

and Offioial Trustees) . . ... „ 

JV of 1009 {Provident Funds Act, 

AjBfrnAm 6 nt).« * . 4 . ♦.* ,» 


* 

ti 

p 


Aet Xtrf 1888 (Hebt) .. 

— ~X*«* 1658 ( W en nti t ImJH 

•H— IO 9 A ... M* , 


I T * " 1 * 






THE CURRENT INDEX, 1906, . 


Act VUI of 1866 •«•*» ••• f 78 

VII of 1868 ••• ... i, 

Yin of 1869 (Rent) ... 

V of 1870 (Port Commissioners) ... 74 

—VI of 1870 (Cliowkidari)... .. fl 

-—-VI of 1676 (Ghota Nagpur Encum- 
. bend Estates) . ... ... t5 

VII of 1876 (Land Registration) ... 76 

—VIII of 1876 (Estates Partition) ... „ 

—I of 1879 ... ... ... 77 

- — IX of 1879 (Court of Wards) c ... 

- — VI of 1880 (Drainage) ... ... 78 

VII of 1880 (Public Demands Recovery) 79 

IX of 1880 (Bengal Cess). .. 80 

— HI of 1884 (Bengal Municipality) ... M 

Vni of 1885 (Bengal Tenancy) ... 

XII of 1887 (Bengal Civil Courts) ... 99 

— — I of 1896 (Public Domands Recovery) - 100 

1 of 1897 (Amending Act I of 1895) ... 109 

V of 1897 ... ... .. „ 

1 m of 1898 (Amending Act VIII of 1885) „ 

HI of 1899 (Calcutta Municipality)... „ 

1 of 1908 

8.— Bombay Acts. 

Act XX of 1839 (links) ... 

II of 1864 

-XIV of 1869 (Bombay Civil Courts)... „ 

1 of 1874 (Bombay Tramways) ... 

—HI of 1874 (Bombay Yatan) 

Xof 1876 (Revenue Jurisdiction) ... 104 

— -VH 1878 (Forest) ... ... , f 

V of 1879 (Bombay Land Revenue Code) >, 

XVII of 1879 (Dekkhan Agri- 
culturists* Relief) ... ... 105 

1 of 1880 (Khoti) ... ... 107 

IV of 1898 (Bombay City Improvement) ,, 

4. — Madras Ante. 

Aet XXVH of 1860 (Boundary) ... . „ 

Hof 1864 (Madras Revenue Recover}) tt 

VHI of 1865 (Rent Recovery) ... 109 

1 of 1876 ... ... ... 113 

IV of 1884 (District Municipalities)! 14, IV 

1 of 188Q (Abkari) ... ... 1 1C 

— -IV of 1889 (Salt) ... ] 

HI of 1895 (Hereditary VillageOffices ... „ j 

- — ? JV of 1899 (Amending Reg. V of S804). 118 | 

. 5.— M. W. P. iet*. 

of 1865 (N. W. P. Revenue 
' rgT/:. Courts) ... ... ... 118 

Xsaptg of 1876 (N. W.P. and Oudh 
® ^ Land Revenue) ' ... ... 119 

of 1881 (Rent) ... ' ... 190 


Act XV of 1888 (N. W. P. &©odh Mu- 
e nicipaliti.es) ... .,/■ 

HI of 1899 (N. W. P, A Oudh Court' 

of .Wards.) 

Act I of 1900 (N. W, P. A Oudh 

Municipalities) 

— -II of 1901 (N. We P. Tenancy) 

Ill of 1901 (N. W.P.and Oudh 

Land Revenue) ... ... 

$•— OndhAeto. 

Aet XIII of 1866 ... 

XXVI of 1866 (Oudh Sub-Settlement) 

1 of 1869 (Oudh Estates) 

XVII of 1876 (Oudh Land Revenue) 

XVin of 1876 (Oudh Laws) 

XXII of 1886 (Oudh Rent) 

IX of 1889 ... 

V of 1894 

IV of 1901 ... 

7.— Punjab Acts. 

AUt IV of 1873 (Punjab Laws) 

Xm of 1884 (Punjab Municipali- 
ties) ... ... . ... 

XVHI of 1884 (Punjab Courts! 

XVI of 1887 (Punjab Tenancy) 

XVII of 1887 (Punjab Land Revenue) 

XX of 1891 (Municipalities) • ... 

Xn of 1896 (Punjab Excise) 

1 of 1900 (Punjab Limitation Aot) ... 

Act XIII of 1900 (Punjab Alienation 

of Land)... 

1 of 1904 (Punjab Loans Limitation) 

8. — H. W. P. Frontier Aet. 

II of 1903 (Bundelkhand Alienation 

of Land Act) 

Act of State ... ... **. 

Ad interim protection ... ... . 

Administration ... ...d 

Administration by Court ... ... f 

Administration of trust ... , 

Administration-suit 

Administrator : ... ... ... , 

Administrator-Generals Act ... ... 

Adoption 

Advancement *... ... ... 

Adverse possession $*§ see 

Advocate ... .../ ' " ... 

Advocate-General . ... * v ':/■> • 

Affidavit ... ' 

Agent .♦<* ■ ... 

Agra Tenanoy Act * . 

Agreement 

Agricultural lease ••• >*» , ... 




f ABLft Of HEADINGS ANt> SUB-HEADINGS IN #HiS f>ARt 


Agricultural Tenant 
Agriculturist ... 

Alienation M* ... 

£~of Land Act (Punjab) 

Alluvion 

Alluvion and diluvion 
Alteration 
Alternative qteims... 
Amendment 
Annuity 

Appeal... ... ... 

- 4.-- *{General). 

2. — (Letters Patent) ... 

8.— (Parties) 

4.— (to Privy Council) ... 

5. — (Revenue Appeal) ... 

6. — (Second Appeal) ... 

7. — (Further Appeal) ... 

Appellate Court ... 

Appointed heir 
Apportionment ... 

Arbitration a. 

Act 

Ariat ... 

Articles of Association 

Assessment 

Assets ... 

Assignment 

Association 

Attaohed property .. . 

Attaching creditor .. . 

Attachment 

Attestation 

Attorney and Client . ... 

Auotion-Purchaesr 

Award... 

Babuana Grant ... 

- > '■ Property ... 


Bania and Zemindar 
Barrister 

— Client 

Bastulaiiid - ... 

BelchambertT Rotes and Orders 
Bonamee Transactions 
Bengal Cess Act ... 

cm cm ta Act 

— Drainage Act 

—-—Municipalities Act 

■ R a nt 'Xct . •*. 

' ... 

Bills ofRn6h%nge Aet(<tf Itegiand) 
WoiU y ; ■*, . 

y-e,’, -ii . • , - v 


159 

Board’s Circular*^, * ... 

... 187 

• 

•i 

Board of RevenuP 

... m 

»i 

Bombay Civil Courts Act 

... y| 

160 

Land Revenue Codo... 

... ft 

»» 

Mamlatdar’s Courts Act 

... f * 

161 

Bond ... ... *... , 

... m 

H 

Boundaries 

... || 

163 

Broker... 

... It 

m 

Buddhist Law (Divorce) 

... tt 

164 

— m — (Inheritance) ... 

... 188 

tt 

■ — -(Marriage) 

... 189 


Bundelkhand Alienation of Land Act 

... 190 

171 

Burden of proof ... 

•V II 

172 

Burial ... 

194 

ti 

Burmese Law (Keitima Adoption) 

• ft 

178 

Burning Ghat 

1 

... f 

*• 

Cancellation 

... 195 

175 

Carrier... ... 

... 196 

n 

Carriers ... , 

... t * 

176 

-Act 

... 107 

n 

Caste Disabilities Removal Act 

... 198 

it 

Cause of action 

... tt 

178 

Gaveat 

... 199 


Emptor 

••• »i 

t» 

Certified purchaser 

... y» 

»t 

Cess 

... 200 

tt 

Act (Bengal)... 

... ti 

tt 

Cliadar Andazi ... 9 

*»• t» 

179 

Chakran Land 

... yt 

n 

Champerty 

... tt 

t » 

Charge... ... ... 

... •! 

it 

Charter Act 

... 201 

180 

party 

... «t 

181 

Chauhons 

... it 

1 1 

Chief Court of the Punjab 

... r« 

182 

Chaukidari Chakran Land ... 

... it 

188 

Chit Fund 

... 202 

tt 

Chitty... 

Me |« 

tt 

Chota Nagpur Encumbered Estates Act 

... ft 

it 

Chundawand 

... tt 

184 

Circuit Committee 

... 9 | 

tt 

Civil Court 

... 208 

it 

(Lower Burma) ... 

... 19 

o 

Civil Courts ... * 

... 1 99 

n 

Civil Courts Aot (Bengal) 

ft 

186 

• Civil Courts^ Aot (Bombay) ... 

■ M 

ft 

Procedure Code (Aot XIV of 1862) 

808, V 

»• 

’’ ClOg • . ... ' « e 

... 822 

* it 

Collector .. * ... v . 

•f , II 

187 

Coilectorate ... ... 

m« 9 » a 

, »* 

Commission 

99' 

i» 

Conftnissioner 

.. m 

' M | 

Committee > ■ \y, V,, , .. 


»> 

Common Carriers -.V, * . 

•• »t 



THIS CtJttR&rt rtf MX i960. 



m , vi 
*.. 886 
.. 840 
.. 859 
.. 860 
.. 861 
.. 862 


Coteparte Act (VI of 188® , 

Company - ... 

Compensation ... ™ ... 

Compensation for Breach of Contract 
Campromfec 
ComptEDllerwGenhral 
Conflict oflsiws ... 

Consideration 

Construction 

1— (of Acts) ... $ 

— - 2— (of Articles of Association) 

— — - 8— (of Decree) 

4— (of Deeds) 

5 — (Grants) 

——6 — (of Kabuliyat) ... 
——7 — (of Lease) 

8 — (of Wajib-ul-arz) ... 

9 — (of Wills) 

— - 10- (of "Words) 

Contraot 

Contract Act (IX of 1872)* ... 

Contraot Aot (Travancore) ... 

Contribution 

Conversion 

Converts 

Co-owners 

Copyright Act ... 

Corporation 
Corporation of Bombay 
Co-sharers 

Co-sharer and Lambardar ... 

Costs 

Co-tenant 

Connell 

Counsel 

Counsel’s Fees ... 

Court ... 

Court Fees 

Court Fees Act \ VII of 1870) ... 

— —of Wards ... 

■ of Wards Aot (Bengal)... 

Covenant 

Crops ... 

Crown... * * ... 

■ ■ ■■ —G rants Act • • 

——Lands 
Curators Aot 


of Trade ... •• 800 

0 (peouliar to Punjab) ... 881 

Menons ... ... ... 409 


... 867 


... C68 
869, VI 


Demdapat 

«D»rkbaet Buies ... ... 

Dar-pntni Lease ... 

Debts ... ... t.k 

Debutter ... »*« 

Estate ... .»* 

Declaration ... * ... 

—of title... 

Declaratory Decree ... 

Declaratory suit ... •<. 

Decree ... ... 

Dedication. 

Defamation. 

Dekhan Agriculturists* Relief Aot 
Delegation. 

Demolitions* 

Deposit. 

Deposition. ... 4 

Dbar-dhura • eta see 

Diluvion • Ml ••• 

Director. 

Dispossession. ... t ... ( 

Discretion ••• #- 

District Municipalities Act (Madras). 
Distress. 

Division Court. ... 

Divorce. MS ••• 

Divorce Act. 

Dobos. ••• ... 

Documents* ... *•« 

Domicile . ••• ... 

Drainage Aot (Bengal). 
Durmokuraridar. ... ... 

Easements. 

Kabements Aot (V of 18820 ... 

Ejectment ... ... 

Ejectment Suit. ... 

Election (Municipal). 

Encroachment . ... ... 

Endowed property. 

Endowment . ... 

Enfranchisement. 

English Law. ... 

Enhancement of rent* *** a 

Eqnitahlo Claim ... *• 

Equitable Estoppel. ... fc> ' * 

Equitable mortgage • •*« 

Equitable Flea. ... Ml * 

Equitable Relief. •»* V *« 
E^uhnUe Setoff * ^ 

Equity. "" V** 

Mn Pastition JM < inC« 

Eatoppel. *' (■ 

BtifaM*. ... '* * ** ‘ 


... 411 


••• . >» 
... *» 

414, Vtl 
... 417 

**4 ft 

... 418 


42* 
m. 428 

... 424 


•*» 


V** %t 


TaMjK of HSUDlKtad KSb flUs-ttlSAt)»f<36, nr ttds PA&T. 


SM4eno» Art <1 af*1873) • ... 1** m 

ExoavationS| ... ••• 442 

E xchang e* •* n 

Excise Act. • M »»* H 

Excise ActifPunjab). .. ... «. 

Execution, ... ... ... ** 

Execution of Decree. « ... 442,VII 

Execution proceedings, ... ... 456 

Execution Sale. . . ... ... «* 

Executor. ... ... » 

Executor do son Tort, ... „ 

Executory Contract. ... .. 456 

Expediency ... •• ... n 

Experts decree .* ... .» 

Expert opinion. ... ... .. » 

Experts. .. ... ... », 

Ex-proprietory holding, ... .. M 

Extension of time. .. ... »• 

False imprisonment ... .. „ 

Family arrangement. ... .. „ 

Fiduciary relation . . . ... ... 458 

Fishery ... ... ... ... » 

Fixtures... , ... ... . . , 

Foreclosure ... ... ,» 

Forest Act VH of 1879 (Bomba j) ... ,, 

Forost Land see mi M# ye 

Forfeiture ... ... .. „ 

Forma Pauperis ... ... ... „ 

Fraud... ... . . ... 450 

Fraudulent transfer ... ... 400 

OambUng ... ... ... „ 

Gambling in Litigation • It Ml |f 

General Clauses Act ... .. „ 

Ghatwali Tenures... ... . • » 

Gift ... 

Godd faith ... ... ... „ 

Good-will **» if 

dflfWSB ... ... if 

Qovaq imeut *»♦ »«• •». 

t e in ■ • 461 

Government Promissory Note ... „ 

Grant*. • «• ... n 

Gisfptee ... .. ... „ 

Grantor ... ... M || 

ftwrilim Ml ... Ill f| 

Ckutdta*a litem ••• in t| 

Minor ... *63, VU 

Gn«41f»mrtWard .. ... *68 

<hmrtitei|^^W6«iUi*(VlilofU0^, . *6* 

mmmrysrnp*m f* « 

«e*«^** v. '!*-v • ■» 

, 1 .^..^.. , |. aplmUtenyMyl . i». f «,► ... « 


Sigh Court Boles (N.W.P.) * 
High Way * 

Hills ... « ... 

Hill Tracts hi • •• 

Hindu Law 

1.— (General) ...» 

2.— (Adoption) 

3. — (Alienation) 

■4.— (Ceremonies) 

6. — (Dayabhaga) 

6.— (Dtbte) ... 

6-a. — (Divorce) 

7. — (Father and Son) ... 

8.— (Gift) ... 

9 . — (Guardianship) ... 

10.— -(Impartible Estate) 




*** *f 

**«* <| ♦ n 


— 1 1 . — (Inheritance) 


481 

11-a. (Jains) 


486 

12.— (Joint Family) .. , 

• e 

»» 

18.— (Legitimacy) — — 

a e 

494 

14.— (Maintenance) • . 

a a 

i* 

16.— (Manager) 

a e 

495 

16.— (Marmakatayam Law) 

e a 

496 

17.— (Marriage) 

a e 

497 

1 8.— (Partition) 

M« 

498 

19. — (Pre-emption) 


501 

20.— Religious Endowments) 

e e 

■t 

21. — (Religious Matters) 

• e 

502 

— — —21 -a . — { Re-Marriage) ... 

Ml 

504 

22.— (Re-union) 

... 

•i 

&a.— (Restitution of Conjugal Rights) », 

28.— (Reversioners) 

*•« 

ii 

28 a. —^Schools of Law) 

M" 

507 

24. — (£&lf -acquisition). . 

... 

•i 

— — 25.— (Stridhan) 

•I* 

506 

26.— (Succession) 

... 

610 

27. — (Texts) 

... 

512 

-28.— (Trusts) 

«i* 

618 

29. — (Widow) 

Ml 

616 

80.— (Will) 

... 

618 

81 .—(Woman’s estate) 

«»S 

624 

Hindu Wills Act ... 


VI 

Holiday 


*1 

Holidays ... ... % 

... 


House ... ... ... * 

... 

II 

Hundis*. • •• ... 

. *•* 

626 

Husband * ... * 

*1* 

* 

Husband and Wife 

•9* i 

e 

Idiot I.* ... I.. 

•S* 

»M 

M 

t4d ••* ... „ 


•i 

ghg^bnate rfdldtiu *+* s 


•» 

Person » * 

&qa«riaMft«ttV«rty ... „ 

Ml 


^wgduyemeubs *•* * •«» * 

..Hi. « 

irt 

m K 



¥hS CUBBEiN* INDMi, 1966. 


Ixittm ... ... .» r 

Inamdar 

Inconsistent pleadings 
Indian Companies Act 
Indian Majority Act 
Indian Sooeesiion Act 
Inheritance 
Injunction 

Injunction (Mandatory) 

Insanity ... ... ... f 

Insolvency 

Insolvency Act {fit. 11 & 12, Vic,, oh. 21) 

Insolvency. Aet (fit. 41 & 42, Vio., ch. 42] 

gqpolvent Debtor's Act of 1848 

Inspection 

Insurance 

Interest... 

Interest (Penalty) .. . 

Interlooutorytorders 
Intermediate landr-hokler 
International Law 
Interrogatories ... 

Intoxicating drugs 

Inventions and Designs Act (V of 1888) 

Irrigation 

Jains ... 

Jalkar rights 
Jats ... 

Joinder of causes of action ... 

,of claims... 

Joinder of parties ... ... 4 

Joint ( deccee 
Joint decree-holders 

* 

Joint owners 
Joint possession ... 

Joint-property 
Joint tenancy 
Joint tort-feasors... 

Jote • • ••• • 

Judge .. 

Judgment 

Judicial inquiry ... .. 

Judicial Officers ... 

Judicial Officers Protection Act 
Judicial order 

Judicial Proceeding ... < 

Jurisdiction ... ... * 

— 1. —(General) 

-.«■■■■ -»&— (of Civil Courts) ... 

" -3 . — (of Civil and Revenue Courts 

4 . — (of High Courts) ... 

rfjfi j b, 5 — (of Judicial Commissioners) 

— -6,— .(of Revenue Courts) 

— 7.— (of Settlement Officer) * 

1 — — 8.— (of Small Cause Courts) 


Juaterfeii . ... v ’ 

Justice Equity and good Conscience * ... 
Kabuliat .. .. 

Karnavan ... ... . , 

Karnavan and Anadravan . ... . ... 

Kathiawar State A ... *♦» 

Khata... ... " ... 

Khata Books 
Khoja JMsemedanB 
KhorposhOTanfc... 

Khoti Act ... ... ... 

Khudkasht 

Kritrima son ... - ... 

Kumaon Rules, 1894 

Kutchi Memona ... 

Laches ... ... IM . 

Lakhiraj land 
Lakhiraj Title ... 

Lambardar 

Lambardar and Co-sharer ... 

Land Acquisition Act v ... t 
Landlord... ... ... r 

Landlord and Tenant 
Land Registration Act (Bengal) 

Land Revenue Act (C. P. Act XVI of 188! 
Land Revenue Act (N. W. P. and Oudh) 
Land Revenue Act (Punjab) ... 

Land Revenue Code (Bombay) 

Land Revenue Code (Berar) ... 

Land Revenue RuleB 
Land and Revenue Regulation 
Law Merchant ... 

Lease ... ... ... *. 

Legacy 

Legacy (Specific) ... 

Legal Practitioner 

Legal Practitioner’s Act (XVIII of" 187$) 
Legitimacy 

Lessor and Lessee . < . 

Letters of Administration ... , 

Letters Patent (Bombay) ... *< 

Letters Intent, 1865 (Calcutta) ; 
Letters Patent (Madras) ... J 

Letters Patent (N. W. P.)’ ... ; t 

Lex Loci 

Lex rei sitae ••• ***■&. *' 

Libel ... 

License • • •* *• 

tiifA tenant ... 

Light and Air • « M» ' t . * 

limitation ••• iv» •* 

Limitation Act (3&V 
Limitation Aot 


TABLE OF HEADINGS AND SUB-HEADINGS, IN THIS PART. 


CXVTt' 


Limitation Act (Punjab) H« »!♦ 084 

Limitation Regulation (Travanoore) ... ,, 

Lisp endenk ... ... ... 686 

Local Government ... ... 687 

Local inspection ... ... ... «. 

Lord Canning’s Proclamation of 1868 ... „ 

Lower Burma Courts Ant ... ... 688 

Lower Burma Town and Village Lands (Bur- 
ma Act IV of 1806) ... ... 689 

Lunapy ... ... ... „ 

Lunatic ' ... ... ... » 

Lunatics Act ... ... ... „ 

Madras Hereditary ViUage. Offices Act ... . „ 
Madras Bent Recovery Act ... ... ,, 

Madras Revenue Recovery Act ... ,, 

Magistrate ... f> ... ... ,, 

Mahomedan Law... ... ... 640 

1 — (Acknowledgment) ... , 

2 — (Adoption) ... ... ,, 

8 — (Alienation) ... ... „ 

4— (Divorce) ... ... 642 

5 (Dower) ... ... 648 

6— (lftwheat)* ... ... 044 

7 — (Family arrangement) ... „ 

6 — (Gift)... ... 645 

9 — (Guardianship) ... ... 646 

1 0 — (Inheritance) .... ... 647 

11 —(Legitimacy) ... ... „ 

1 2 — (Marriage) ... ... „ 

—18 — (Minor and Guardian) ... 648 

14 — (Pre-Emption) ... ... „ 

— * 15— (Restitution of Conjugal Rights) 

• ... ... ... ... 649 

16 — (Sale) ... ... „ 

* 17 — (Succession) ... ... 650 

18— (Trusts) ... .... 661 

19— (Wakf) ... 

20— (Will) ... ... 655 

Mahsnl ... ... ... 657 

Maintenance ... ... ... „ 

Maintenance grant . ... ... 658 

Majority Act ... ... ... 659 

Malabar Law ... ... 

— * L— (Gift) ... 

. — 2.— (Maintenance). ... ... „ 

ktalabar torwad Ml ... ... 660 

MaUoe... ... ... „ 

Malicious arrest ... ... ... „ 

Malicious prosecution ... ... 661 

l^Mwlatdar’s Courts Act . ,_ M . p68» 

‘Management ,7. ! „ 

Mandatory Injunction v 

Maps' ■ 4/ -664 

r l$atine .y 1 . 7^ ; V / ' .... v 


Marksman , ... ... • .. 

•Marriage 

Marumakkathayam Law 

1. — (Adoption) .... 

2. — (Alienation) 

3. — (Debt) ... • 

4.— (Gift) ... 

5.— (Maintenance) ... 

^6. — (Partition) 

7. — (Tnrwad) 

Mashkabari Accounts 
Master and Servant 
Material alteration 
Medical practitioner 
Mercantile Law ... 

Mercantile Usage... 

Merchandise Marks Act 
Merchant Shipping Act, 1894 
Merger... ... ... • 

Mesne profits ... 

Mineral rights 

Minerals 

Mines,... 

Mining Rights ... 

Minor ... 

Minor and Guardian 
Minor’s property ... 

Misconstruction of deed 
Misjoinder 

Misjoinder of causes of action 
Misjoind&of Causes of action and of parties 
Misjoinder of parties ... ...* 

Mistake 

Mistake of law ... 

Mokarari Tenure... 

Mortgago 

1.— (General) 

2. — (Accounts) ... ... I 

8, — (Apportionment) 

4.— (Conditional sale) 

5. — {Construction) ... ... 

6. — (Contribution) ... ... 

7. — (Equitable Mortgage) . . i 

8.— (Extinction of Security) 1 

9. — (Extinguishment of Mortgage) 

10. — (Foreclosure) ... 

11.— ‘{Forms of Mortgages) .. 1 

12.— (Marshalling) ... .. 

— — JS.— • (Redemption) ... .. 

— * — ^u^Saie) '* 1 

Mortgage-Decree ... ... y ... 1 

Mortgage-Suit * ... . ... : . „ 

Mortgagee . . 7.v " 4 :■ 

Nfetagugor^ * .* * **• 


c'rnn 


THE CURRENT INDEX, 160ft. 


Mortgagor and UArtgafM ■»** ( 

Monhh Pk tfarij... 

Mul-nuy*t 
Municipality *. 

Uunieip*liti«i (Bengal) 
MunkipalitiM (N. W. P. ft Oodh) 
Municipalities Aet (District Madras) 
Mans* rim 
Murder 
Mustagfr 
Native Christians 

Natural rights 
Narfrana 
Negligence 

Negotiable Instruments 
Negotiable Instruments Act 
Newspaper 
New trial * ... t 
Next friend 
Non-joinder of parties 
N. W. P. Rent Act 

——Revenue Courts 

T enancy Act ... 

; Oudh Land Revenue Aet 
•A Oudh Municipalities 


Notice. 


Nuisance 
Oath ... 

Oaths Acts M« 

Objections 
Obstruction 
Occupancy holding 

Rights... 

■ — tenant 

Official Assignee .. 

Orasa Child 
Order absolute ... 

Oudh Estates Act... 

Land Revenue Aet 

- — -Rent Aet 

Bub-Settlement 

Owner ... 

Ownership 1 
Fachis SAwal see 

Pakka adatia 
Pakki adat 
ftgmhnajnjt 

Ladies 

ate Succession Act 



m 

790 

*# 

M 


791 


799 


723 

»♦ 


795 

796 


729 


730 


731* 

789 


Partition Decree ... 
4bed 

—Of Estates 


l m 


Partnership 

Part-payment ... •«« 

Party-wall ... t ... 
Pasture Land ... .« 

Patni Tenure 

Patta . . ... «m 

Pauper ... ... 

-suit 

Payment out of consideration 

Court 

Pedigree ... ... ... 

Peishoush ... *4. 

Penal assessment ... ... 

Penalty 

Pensions Act (XXIII of 1871) 
Perjury 

Permanent oooupancy right ... 

— tenure ... 

Permanently settled estate. ... 
Plaint.. .. fc 

Pica ... 

Pleader .*• 

and client ... ... 

Pleader's Fee *. 

Pleadings 

Fledge... 

Plena Admimstravit ... 

Police Commissioner 
Policy of Insurance 
Political Agent ... 

Polliems 

Port Commissioners Act . . 

Possession 

Posthumous chela... 

■ ■■■■■ ■ — ■ — ■son ... ... 

Power of Attorney ... 

Practice ... 

4.— (of High Court) * 

2.— (Privy Council) 

3.— (Miscellaneous oases) 

Pre eruption ... «t. 

■ -Suit... •*» 

Preliminary point 
Prescription set M» 

Prescriptive right... 

Presidency SmaH Cause Con**, 


Presumption 
Primogeniture «*« * 

— -it -*g an<4 


*• 

t 

^•1 i? 

... »• 

... 788 

•** it 

... »i 

... it 

... 784 

+*• »i 


tr 

•i 


... 735 

*m n 

... 796 
... 787 
... || 


•••i I* 


*7 

... 


-oowm 


Principal and Agent 


v,<n< 




ti 

748 

♦ 

if 

M * 
II 
II 

... 746 ; 
... 14& 

... |t 

... rtf 

it - 

f* 


t 

L 



'TABLE OP HEADINGS AND SUB-HEADINGS, IN THIS PART. ext* 


Printing Presses Act 

... 772 

Priority. - ... 1 ■ ... • 

... t» 

Privy Council ' ... 

... »t 

Probate 

.... 778 

and Administration Aot 

- 774 

Procedure 

... |f 

Proolamation ... * ... ‘ 

... 775 

Profits... ... ... 

, t» 

Promissory note ... 

... ii 

Proofs.. 

... 778 


Property ... ... ... ,, 

* Proprietary right ... ... ... ,, 

Prosecution ... ... . ... ,, 

Prostitute ... ... ... „ 

Protection pt Judicial Officers Act ... „ 

Provincial Small Cause Court ... „ 

Proxy ... ... ... ... „ 

Public Demands Recover Act ( Bengal) ... ,, 

Duties ... .... ... ,, 

Policy * ... ... ... ,, 

: Trusts ... ... ... 779 

Puisne Mortgagee... * ... ... „ 

Punjab Alienation of Land Act ... vv 

Courts Act... ... ... „ 

—Excise Act ... ... ' k ‘ * ... „ 

General Clauses Act ... ... ,, 

—Land Revenue Act ... ... ,, 

Laws Act ... ... ... ,, 

Limitation Act ... ... ,» 

— — Loans limitation Act... v •• >, 

— « Tenancy Act ... ... ,, 

PurbiaKurmis ... ... ... „ 

Purchase-money ... ... ... » 

Purchaser ... ... ... >, 

Putni lease ,. ... ... 780 

Question of Fact .. ... ... *» 

Quorum ... . . ... „ 

Railway Company... ... ... 

Railways Act (IX of 1890) ... ... , „ 

Ratification ... ... ... «• 

Reasonable and probable cause ... >, 

Receiver ... ... ... „ 

Recital ... ... ... t « 

Record of rights ... ... ... » 

Record of suit ... . . „ 

Rectification ... ... ... 781 

- ■ — > — o f instrument ... ... „ 

Re-entry #•« f • •• Ml | 

Reference .... .. ... ... ,» 

Rejtatid „ ..■*«> •••'.’ •••* ?r 

MBgmnr ■ , ,«*• ... - m 

Registration ... ... 

:■ \*r r ? r ’ ■ Act tip oil 077! v .« ... *84 

. a -^rReghlation (Travahoore) .. ...^ *94 


Registration of Societies Act*.. ? ... 794 

Regulation III of 1798 (Bengal) ‘ „ 

VIII of 1798 (Bengal) 

•XI of 1798 (Bengal) ... „ 

II of 1805 

XVII of 1800 (Bengal) 

V of 1812 (Bengal)... *' ... 795 

- H of 1819 .. ... », 

* VIII of 1819 (Patni) 

VIJ of 1822 (Bengal) ... 798 

XI of 1825 (Bengal) 

Ill of 1872(Sonthal Purgun- 


nabs Usury Laws) 

... 799 

1 of 1880 (Assam Land Revenue) ,, 

II of 1827 (Bombay) 

... M 

XXV of 1808 (Madras) 

... i, 

V of 1804 (Madras) 

... 800 

VII of 1817 (Madras) 

... tt 

XVnof 180G(Punjabf 

'*• , H 

Relief ... ... *... ^ 

... II 

Religious Association 

... II 

Religious Endowments 

... II 

Religious Endowments Aot . . . 

... 803 

Remand 

... ii 

Rent ... 

... 804 

Rent Act (N. W. P). ’ 

... 805 

Rent Act (Oudh) ... 

... »i 

Rent Court 

... ii 

Rent Recovery Act (Madras)... 

... 806 

llcnt Suit 

... t» 

Representatives ... 

... ii 

Re-Rale 

• * »» 

Residue 

••• ,tt 

Res judicata 

•••. it 

Restitution 

... 824 

Restitution of Conjugal Rights 

... 825 

Resulting Trusts... 

••• . : m 

Resumption 

•M if ■ |t 

Revenue Authorities \.. 

... 827 

Revenue Court ... 

••• . M 

Revenue Courts (N. W. P). ... 

... , * » 

Revenue Records .. . 

... II 

Revenue Recovery Act (Madras) 

” ••• .. tt 

Revenue Sale 

« • • ft 

Revenue Sale Law (Bengal) ... 

*• ’ tt 

Reversioners * ... 

... It 

Review ’* ... . 

, 'ft 

Revision 

... 828 

Revocation 

... 880 

Right of occupancy 

V. edi 

Right of suit ... ... 

.... II 

RipariapOwtufai... ^ . 

"... 809 

Riparian proprietors 

t» ; 

Better* Bights..; ■■ * .. 

y * m 


fm (tommy m>ia, im - 


River.,. «... ... t 

River Action 
Rofear Accounts. . 

Roman Catholic Christians ... 

Riverbed 

Bale of double portions 
Bales ofth* Bombay High Court 

■■ Calcutta High Court 1 

— ^he NWP High Court 

Ryotwari Tenure ... 

Sale ... ... ... * 

Bale certificate 
— in auction 
^Unauoutiou ... 

«■- of decree ... 

Bate for arrears of revenue ... 

— ^of Goods ... ... ... 

— —Proclamation 
Sanction « ... 

Saraujam lands 
Sea Customs Act ... 
fiMMfkdappnl 
Secondary Evidence 
Secretary of State 
Security 

Security-bond *. 

Service of process ••• a • mi 

Service Tenures ... 

Setoff... ... m ... 

Settlement 

Settlement award 

Settlement officer . . ... 

Shamilatland 

Sham Transaction 

Shares .. ... 

Shehait 

Sheiks of Mulana... 

Ship* ... 

Shop* ... 

Signature 
Sir land 
Slander 

Slander cf Title ... 

Small Causes Court 
Small Csftiffe Court (Moffussil) 

Small Cause Courts (Presidency) 

Small Cause Courts (Presidency towns)... 
Small Cause Courts Act XV of 1888 
(PretWency).. 

jfcBt l Cause Courts, Provincial Act (IX 

Cause Suit, „ ... * 

• moPHes Registration Act im #*f 

&*M*or’. Hen ... , 


Sonthal Pergaonee 

* • 

m 

Sdrcery... 


* *» 

Sovereign Bowers... » ... 

... 

ir »t 

Sovereign Prince. * % * ... 

i 

* « 

856 

SpeoifioPerfortnonee 

... 

i 

tf 

Specific Belief Act (I of MOT)../ 


m 

Spp* Succession!* r ... 

... 

864 

Stamp... 

• * 

865 

Stamp Act (H of 1S99) / 

r .4 

»» 

Standing CropB ... 

■ « 

868 

Standing Orders of Board of Revenue 


(Madrub) 

* a 

t* 

State ... m ... 



Statutes 18, Elfa.,0h*5 ... * 

* , b»f 

hi 

Statutes 11 and 18, Vic., Ch. IB, 

... 

809 

Statutes 88 and 88, Vic., Oh. 4 

*• 

Statutes 24 and 86, Vic. 

* IM 

it 

Statutes 41 and 42, Vio., Ch. 43 

a a 

ii 

Statutes 44 Vic., Ch. 13, S. 81 

as* 

M 

Stay of execution . . 

■ f 

ii 

Step in aid of execution 

lit 

ii 

Stolen Currency Note . • 

f * 

870 

Sub-mortgagee .. 1 . . 

• 

• • • 

| 

•• 

Subordinate Courts ... 

• • 

it 


Sub-Settlement Aot (Oudh) . • 
Sub-soil 

Subsoil Bights ... . . 

Substitigfcd service 
Succession 

Succession Act (Indian) • • 

Succession Certificate Act . • 

Suit ... ... *. 

Suit in ejectment. • ... 

Suits Valuation Aot 
Summons ... ». 

Surety.. . . 

Tacking ... »• 

Tarwad ... •« 

Tawazhi ... «• 

Taction 

Temple Committee 
Tenancy . . ... 

Act (Agra) ** 

Act (Bengal) 

-Act (Central Psovtuem) 

Act (N. W. P.) ^ # 

; Act (Punjab) tee *#e 

in Common f* 

Tenants (occupancy) 4 
, fenfire of Groves ... *t 4 

I Tenures ... '' 1 * 

Testamentary Guardian X^ ’ 

That Map .a i.- 
«Me ... . 1 mN 




table op sttAslHas and scb-hb mam , in seas part, 


Torts ... 

H* 

.a. 

$76 

Track Jtent 



99 

Trade .*• 


f" 

*9 

i u “-djleiik * ... 

••9 

iM 

»* 


«• 

* * 

877 

Tramway Company 

a.k 

• 4 

99 

Transfer .. . 

• • 

•M 

4* 

Transfer of case ... 

... 

... 

87# 

XdMttttt of PppfWty Act {IV at 1883) 


II 

Treaty... 

see 

... 

997 

Trees .. 

eee 

... 

it 

Tdsepaseer 

•a* 

... 

19 

Trust 4*. ... 

Mt 

*M 

99 

Trust Act (Hof 1686) 

• ee 

a.. 

999 

9fQlt66 ete 

It* 

... 

99 

(F«nri») ... 


... 

ft 

Trustees 


■ a. 

91 

Trustees (additional) 


... 

91 

Trustee and Cestui qne Trust... 

eee 

99 

Trusteeship 

ese 

... 

ft 

Trust Property 

• . 

see 

91 

Unclaimed Deposits Aot 

e # 

• t 

99 

Under-proprietory Might 

• e 

• . 

99 

Undue influence ... 

a • 


99 

Universal legatee ... 

, , 

... 

990 

Upper Burma Civil Courts Regulation 

ee* 

99 

Upper Burma Land and Revenue Regulation „ 

Urban areas 

SB 


99 

Valuable consideration 

see 

... 

99 

Valuation of appeal 

Ht 

. . 

99 


see 


981 


• •• 

• # 

99 

Vendee 

• M 


982 

Vendor 

• • 

s 

91 

— and Purchaser 

Ml 

... 

99 


atn 


Viatica wad Vender 9 

Verification.?. 

• •• Ml 

Vice Chairman M Municipality 
Vicinage • • *M 4« IM 

Village • M »«« »M M« 

Village Abadi ... 

Village Chowkidar’s Act [Viol 2670,>(B k C.) 
Village Officers 
Voluntary payment® 

Vyavahar Mayukh .«* 

Wagenng Contract ••• ^ ill 

Waiver 

Wajib-al-wz . . ... ... 1 

Wajib-al-ar* (Nagpur) ... ... ^ 

Wakf • . *» i» 

Wakfnomah . . . • • * 

Wasteland.. ... *•» ... 

Water ... . * ... •«* 

Wfctar-oourse, ... ... #. 

Wells • • •« ... 4 # 

Widow . a .a ... ... 
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SECTION II (CIVIL CASES.) 


Alwdi. 

w 

(1) Land ki fclxo city of Lucknow obtained by 
Nuzal under a settlement decree, renunciation 
of right of Government, as to— See Lord van- 
ning’ h Proclamation of 1858, No. 1,9 O.C. ‘249. 

(2) Tenant's building a house in villago and 
oocupj ing it for over twelve years, whether, 
will constitute adverse possession — See Adverse 
Possession, No. 6, 8 A.L*J. 697. 

• See, also, I, Lwllord d Tenant , No%. 81, 29, 
40. 

VUlvje A bait, No. I . 

Abandonment* » 

(1) Mortgage of occupancy right, does not 
constitute— See Landlord and Tenant, No. 0, 36 
P.L*R. 1906. 

(2) — of holding by tenant entitling landlord 
to treat the transferee from tenant as a tres- 
passer — See Landlord and Tenant, No. 14, 10 
0, W. N. 106$. 

Abatement* 

(1)— of rent— A suit by a patnidar for a de- 
claration that he was entitled to an annual— of 
rent and for refund of excess rents he had been 
compelled to pay for some years is a suit for 
— of rqnt with$9 the meaning of & 28 of Ao^X 
of 1850 (Beng&l)-T-9e* A<s*3?of 1889 (BkWl), 
• Mo. a,lo.L.J. jUi 

(3) A, suit for adjtMtrowrt of Mnt on ti* 

{ptonwS that tba not writer » lean 5» 

lew ,b»n «»lpitud3y inserted in it it 


Abatement*— ( Concluded ) . 
not a Auit for — of rout. Such a suit is main- 
tainable in a Civil Court. See Act X op 1£&9 
(Bengal), No. 2, 8 C.L.J. 143. 

(A) Order for— of suit not a decree but an 
order under S. 967, C. P. C., appealable as such 
under S. 688 (18) of the Code — See Civ. Pro. 
Code, No. 214, 2 N.L.R.7. 

(4) — of suit by husband for dissolution of mar- 
riage— Death of wife pending suit— Suit against 
co-respondent, abatement of — See Hcsband 
and Wipe, No. 1, 60 P.R. 1906. 

(5) Joint and several liability of defendants 
—Death of one of the defendants, whether 
suit abates on— See Civ. Pro. Code, No. 216, 
88 0. 620. 

(6) Order of— of suit, whether appeal lies 
against an— See Orv. Pro. Code (Travanoore), 
No. 7*21 T, L. R* 191. 

See, also , I, Civil Pro . Code , Nos, 892, 893, 
254 . 

Custom (Punjab), No. T. 

, Act XII Of 1855, No. 2. 

Abwab. * 

(1) Road-cess not an— See Act XX of 1880 
(Bengal Cess), No. 2, 8 C.Ljr* $87* 

(9) Road-cess is not— See Act Wit op 1885 
^Bengal Tes^ncht), No. 27, 8 CJUJF. 681. 

i 8) Potja dxpeaum realised few pi tenant U 
odmmkmd is-rftee Act \ttt of 1888 
(femcbu# tymivet), Nfc. 27, $ 0 JaJ. $9L 
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(4) Stipulation to pap the price cl three cocoa- 
ttutg and render one day's personal service, 
over and above rent, whether enfordble See 
Act VIH oar 1885 (Benoal Tukajscv), No. 8, 10 
C.W.N. 537. 

lMOUBtS* 

Suit by surviving partner against heirs of 
deceased partner for their shore of losses in- 
curved by the partnership — Limitation— See 
Limitation Act, N4. 06. 78 PJi.lt. 1900. 

See, aho, I. 2, Not. 4 and S t Contract Act, 
r No. 1 2 ; Limitation, No. 1 ; Nonjoinder 
< of jparfa i t No. 4; Mortgage (Accounts), 
No. 1 ; Partnership, No. I ; Limitation 
Act , No. 72 ; Practice (Mu. Case*), No. 19 
and Small Cause Courts Act ( Provincial ), 
No, 12. 


See J, Evidence Act , No* 9 and Civil Pro. 
Code, No. pi. 

Iteration* 

(1) Beformatwn — T*raf — Evidence — Maps — 
Description in plaint— Administrative divi- 
sions— points not raised m the fit at Court — 
Partition^— Title. 

The word “ Taraf* appears to mean a sub- 
division of a pergnnnah, including several vil- 
lages. 

Li 1868, two suits were brought by the pre- 
decessor* in interest ot the present plaintiffs to 
recover the respective shares now claimed by 
them in the char which is also the subject- 
matter of present litigation. A map of the 
disputed lands was prepared by an Amin and 
wee made port of the decrees passed in the said 
suits. 

Heldt that the proceedings in the suits of 
1866 and the Amin's map were not evidence 
against the Government, which was not a party 
to the said suits, except for thoparpose of show- 
ing the nature of the claim made and what 
lands were recovered by them and explaining 
the decrees made. For that purpose, the map 
might, legitimately, and must, necessarily, be 
used. 

Heidi further, that the derision come to in 
the suits of 1668 was in accordance with the 
then put by the Indian Courts on 
Wpflation XI of 1685. That view of the law 
was, however, overruled by a Full Bench of the 
daloutt* High Court in Jhtdurtmnma Chow t 
dhrainy. Prcewnno Kumr Bdee {a) and the* 


Uw on the subject hm been settled by that 
cose/andtheW of Z$pek v.MtMan Thdkcor 
(6) decided fey the jMtriol Committee id tea 
some year. * « 

The allegation in the plaint that the disput- 
ed lands appertain to a phrtioitifr district i* 
merely descriptive and is not restrictive. Wham 
the plaintiff olaimed the lands in dispute at In- 
formation in situ of her Alluviated and poring- 
nently settled estate (Peigunnoh Luriwpu $ 
and succeeded in proving that the arid lands 
were on the original site of the said estate, us 
it existed at the timo of the Permanent Settler 
mont, and the High Court considered that this 
was not sufficient to entitle her to Obtain a 
decree, because the pargupnali was partitioned 
in 1889 and, different mouxae or ports otmousas 
fell to the shares of the different pp-sharm and 
accordingly, the parties went to trial, myt upon 
the broad issue, whether the disputed lands 
were reformation** on the original site of the 
pezgunnah but upon tee narrower issue, 
whether they were reformations on the anginal 
site of certain specified tarafs ; and it lay upon 
the plaiutiff to make out affirmative of that 
issue. j 

Held, reversing the decision of the High Court, 
that the failure of the plaintiff to identify the 
sites of these tarafs should not be regarded as 
fatal to her cobe. The defendant, m his written 
statement, did not traverse the allegation of the 
plaintiff 1 's title to be a co-sharer of the estate 
and did not mention the alleged partition, and 
notissue was directed either to the plaintiff's 
title or to the partition. The plaintiff should 
be treated as having a primofatf* title m no* 
sharer in pvery part of the permanency settled 
estate of Luskurpur, which w** not shown ta 
have been alienated and no Wright ’hi 
attached to a suggestion On tritlbftiw Court 
of the first instance, where U *p%hi tihtu tete 
explained and met by evidence* 
manta Xumari DaW w«**g ftegi ftiYA? 
State for India In Oounoti te4 W tuodat) 
v. The Secretary of 8Uie ferlndiai- Ogpp* 
«n, * 0. L. 3. 600 kyh *. , < . 

Load Davby, flat BMUiyoObt , 

< 1 Mw Bcoto* mA „ 

eai, *. _•_»** ; '*< ,■* 
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lacr«&on*—{Cbmilud*ty. 


X x l/rt* ' 
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When 14m} wm torined by riloyton iron. * 
river on (ha lank offorife to that on «hfcb 
pleintifi* heicl lead (i.«., os tH* vide of the river 
on which ite defendant'* lands toy) and each 
toad wto " Hew land and not merely rid 
toad reappearing'' and the lower Courts had 
decided against the plaintiffs, dletnissing their 
grits hatod on the allegation that the accretions 
were (elUly rid tStogutond Which had been sub- 
merged la wrier and that they were, therefore, 
entitled to it ; held, on second appeal, confirm* 
mg the decisions of the lower Courts, that the 
ease was governed by the principle that where 
there la ah acquisition of land from the sea or 
a river by gradual, slow and imperceptible 
means, such accretion by alluvion is to bo held 
to belong to the owner of the adjoining land(a). 
KmM sal Ytb*Nm Reddy v. Pooloori 
WmmrnuhhA M. L. t. 101 . 

WwWs, <J. wad Besson, j, 
Refeicmfa.-{a) *2 M. 464, F, , 13M.I. A. 
467 and 2? C. T68, /}. 


(8) Gradual— See Alluvion, No. 2, 8 A.L.J. 
468. 

(4) Right of ryot having no pre-existing right 
to land, to later— to such land— See ^Acr VIII 
of 1886 (BtamoAL Tenancy), No. 9, 38 C. 444. 

<*) Pvbporty jparoha aed by a Mahomedan 
wide# OUt of income of property of her husband 
in her possession in hou of her dower— Whether 
Hueh property forms part of tho husband's 
estate — See Mahomemn Law (Lower), No. 1, 
8C.L. J. 641. 

See, also, 7, <#. 


Accrual ot Eight to w>. 

See, 7, J8»9 (Bengal), No. I. 

Aiiirf rtwIiidWanf 

-(1) Iffl tri fr fo j Oi evrtfltoria t i o£ document— 
See Qosmayw, SfyfctS* PX-B. ttW. 

<8) Wlariwlf -tec tow h* Ihritotlcw is saved by 
-trf c ri#0*dri»hS aitorged bond— Sea AiAiau. 

(S) t*-to pro- 

ocri^riaii^W^y^ t W to A m Imracatw* 

S^JMWfcj^fvjSS. 

mt—XviJvx#— 


Ae*. Sc. jttf 


H» of Infereri) 


to 




aoDownt bookie 

ifMttej 


defendants and Bs. 89 and, Ha 49, repayments 
to the plaintiff. 

The lower Courts coneurrhd in finding, on tho 
evidence, that the first defendant, acting as the 
managing member of a Joint ifindu fcunily, had 
acknowledged and signed his name m the plain- 
tiff's* account book to the Be. 479-1* The 
lower appellate Court however held thatno suit 
could lie one the basis of a mere acknowledg- 
ment and disallowed this item giving a decree 
only for the Rs* 1-2 and Rs 43. 

Held , that the plaintiff was ontitled to recover 
the whole amount claimed. Bhola Mtod ¥• 
Rat Ram, A. WN (1900), 186-8 A.L.J. 800. 
Stanley, c.j. and Knox, ;. 

Reference . — 28 A. 602, 11. 

(6) — of paternity — Legitimation*— See llano 
mrdan Law (Legitimacy), No. 1, 9 du C. 940* 

(0) Requihites of an— to take a case out of 
the bar of limitation— See Limitation Act* No* 
27, 4 0 L J. 94 (PwOh) 

(7) — by Receiver, effect of, on limitation— 
See Limitation Act, No. 28, 10 C. W. N. 969. 

(8) Whether balance struck in Account Books 
will constitute— Sec Limitation Act (XV of 
1877), No. 81, A, W. N. (1906), «l9. 

(9) — by a person having no interest in pro- 

perty, when he made it, effect of— See Limita- 
tion Act, No. 24, 8 A. L. J. 686. * 

(10) — of conditional liability, whether will 
give a fresh start of limitation. See LmxTA* 
xzoK Act, No. 36, l*fci. L. T. 818. 

See, aim, 7, AUcutiwn, NoJ ; Limitation 
Act (?CV of zarr), Nos. S3 and 94; He* 
Judicata, No. 76. 


]i) Acquiescence is qutattfenae* tubtykr until 
dteumstobedt as that assent may he twutotfaUfy 
inferred Atom it and is no more than an instance 
of this law of Woppdl by words or bjr eondnot; 
fia other word*, acquiescence does paean 
pimply an igstive, intelligent, consent, W play 
be implied , if a person is content not to oppose 
irregpiar acts which ha ktaovte a ee being done* 
j fttotoda Bht Htdy jtRpn v* ftibiM U foth Sea» 
4CA7.W6* N / 

luam^aari *pn , «. ’ 

* * fr* „* 


A t% 
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{Qcmcluded). 

(2) — in the institution of a suit in Goutt— 
Soe Civil Procedure Code, No. 81, 7 Bom, L. 
R. 289. 

See , also, I, Cirif Pro. Code, No. 89 and Mort- 
gage (Redemption), No, 17. 



(1) Purchase of property to which adrene 
claims exist , legality of— Purchase merely 
for litigation illegal, < 

Plaintiffs alleged that one T, with the authori- 
ty of her late husband, adopted S, the first 
defendant in the suit, that they purchased from 
S, tiie plaint villages, which S hod inherited 
from his adoptive father, and that they were 
resisted by other defendants in obtaining pos- 
session of the villages. 

The defendatfts, other than S, .pleaded that 
. the plaint sale-deed was a champertous tran- 
saction, that no consideration passed for it and 
that the agreement itself was void, its object 
being to disturb the peace of the defendants' fa- 
mily and to promote gambling in litigation. 
Preliminary issues were framed as to whether 
the sale-deed represented a real and bona fide 
transaction, and whether the transaction evi- 
denced by the sale-deed was of a champertous 
nature and, as such, opposed to public policy. 
On the evidence, the District Judge found that 
the purchase was speculative, that no considera- 
tion pasged to S, and that the transaction was 
entered into mainly with a view to harass tho 
defendants and, in the view that the entire 
transaction was a speculation in litigation 
rather than a bona fide purchase of an actionable 
claim, he dismissed the suit. Held , on appeul, 
reversing the decision— even if the recital in 
the sale-deed as to the consideration is a false 
recital and the transaction is one of a highly 
speculative character, it does not necessarily 
follow that the agreement would be an offence 
against the law of champerty or that its objects 
could be regarded as immoral or opposed to 
public policy. 

Tho question in such cases is whether the real 
object of the transaction has been to acquire an 
merest in property for the purchaser or merely 
tq speculate in litigation .on the account either 
of #ie>ondor and purchaser jointly or of the 
pucc&jtioer alone. It is not unlawful to pur- 
chase an. interest in property though adverse 
clings oust whjph make litigation necessary 
for realising the interest, but it is unlawful to* 
purchase au interest merely for the purpose 


i Actionable elalm^Coae/fafoL) 

*of litigation. Ju other words, 'the sale* of aw 
interest, to which a right to stye is incident, is 
good, but the sale of a mere ' right to sue is bad 
for champerty, Tho object of the law ' is not 
so much to prevent the purchase or assignment 
of a matter then in litigation as tho purchase 'or 
assignment of a matter in limitation for the 
purpose of maintaining tho action, psora* 
Oop&lji Kunbl v. Badashed, 2 X,L.U. 17. 

ISMAY, J. C. 

References.— & M. I. A. 170, 14 B. 72, 19 M. 
874, 22 M. 810, 27 A. 271, Itefd. to. 

(2) Sale of a share in a law-suit — Sale of a 
doubtful right — Right of pre-emption — Soo Act 
XVII of 1870 (Oudii Laws), No. 2, 9 O.C, 76. 

(3) Whether an executory contract comes 
within the definition of an — within tho mean- 
ing of 8. 8 of tho Transfer of Property Act — 
See Transfer of Property Act, No, 8, 10 
C.W.N. 755. 

C « 

Aott. * 

1. Imperial Acts. 

2. Bengal Acts. 

3. Bombay Acts. 

4. Madras Acts. 

5. North West Provinces Acts. 

6. OcdhActs. 

7. Punjab Acts. 

8. N.W.P. Frontier Acts. 

L— Imperial Acts . 

Act XXXII of 1888 {Interest)* 

See I , Act XX of 1839 (Bombay), No. 1. 

Aet XIX of 1811. 

(1)— Ss. 1, 3, 4— Illegal possession of a deceas- 
ed person's estate without any claim*- Pro- 
cedure wider S. Oof the Actoncoinplaint 
regarding— Failure of Coiyt tojpfasw such 
procedure, effect of . ' . > 

To put the procedure provided by the above 
Aet in motion, the title and bonn fides of the 
applicant must be clear, and it mustr also be 
manifest that the party complained aghdnst had 
no lawful title to possession^ and that, If the 
applicant were referred to : a jaguar suit, ht 
would be a serious sufferer; Themcre ftet, 
however, that the Court, before issuing the ci- 
tation under S. 4, omitted tofollow each proce- ; 
dure and to satisfy itself, whether 4b# party $n-.< 
possession had no titte,would uotpo operate as 
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l.— Imperial jets.— (Continued). . 

Act XIX of Wi.— (Continued). 
to prevent & rectification of such procedure and 
to bar the Court from arriving, on the evidence, 
at a conclusion that the person in possession 
ought to be left, undisturbed. Rajji v. Lai 
Chand, 188 1’. B. .1006. 

Beu>, c, j. 

Deferences j-r-6 W. R. (Mis.), 53 and 7 P. R. 
1004, B. 

(2) Original jurisdiction wider, rested in 
, District Judge in Berar — High Court , mm- 

petency of , to revise jrroceedings of the Dis- 
tinct Judge . 

The original jurisdiction created by the Act 
is now vested, in the case of Borur, in the Dis- 
trict Judge. The words ( Suddar Diwani 
Adawlut* in^ the Act signify a High Court in 
British India, and it is clear that the Judicial 
Commissioner jft the Hyderabad Assigned 
Districts, afterwards designated 1 The Judicial 
Commissioner of Berar,' was duly invested with 
the powers given by the Act to a High Court in 
British India? (See S. 4 (3) of the Hyderabad 
Assigned District Courts Law, 1889). Finally, 
by S. 3 (1) of the Berar Courts Law, 190f>, the 
entire jurisdiction of the Judicial Commissioner 
of Berar has been transferred to the Court of 
the Judicial Commissioner at Nagpur. 

The High Court has no power of revision 
over the proceedings of the Distriot Court under 
tljc Act, except as expressly provided by that 
Act. Though S. 622 of the Code of Civil Pro- 
cedure has been modified in its application to 
Berar so as to remove the restrictions which 
have been placed by that section upon the re- 
visional jurisdiction of the High Courts in 
British India, yet the modification must be so 
construed as to allow revision only in cases 
where, it is not expressly forbidden by some 
other enactment. The order which S. 18 of the 
Act declares to be final is intended to be a legal 
order said so a totally illegal proceeding or order 
would always be subject to revision by the High 
Court. But where the District Court has exer- 
cised its power legally under the Act, then, 
however erroneous its procedure, or unjust or 
improper its order, the High Court has no 
power of revision. 

The Aotisdesigfied to protect property: but 
it is only to^its& grounds 

for. prompt action are nepsiarry to guard agoinst 
mjaappropriationy waWe, or fiegleot ofthe esta- 
tes eiv deessaed ypppm# Xh*j* Kuttraddln 
fatatsddls, 2^4,|i, 72. . 

' • ev-' * * : v \ ‘ . .. 


I. —Imperial Acts.— (Cpjtinwd)* . 

Act XIX of 1341. — {Concld.) , 

(3> S. 3 — See No. 1, supra, 

(4) S. 4 — Soe No. 1, supra. 

Act XIX of 1843. 

• * 

See Registration Act (III of 1877^, No. 26, 

8 A.L.J. 320=A.\V.N. (1906), 113. 

Aot tX of 1847 (Copyright). 

(1) 8s, 6, JJr — Printing Presses and News- 
paper Act (XXV of 1867), 8 . 18— Book of re- 
gistry-— Catalogue of books-— Application to 
haw a name expunged from such Catalogue 
— Assignee of proprietor of Copy-rigid — 
Infringement of copy-right— Supreme Court 
of Calcutta , jurisdiction of— High Court of 
Calcutta , jurisdiction of— High Court of 
Bombay , vesting of jurisdiction in — Judge 
of the Original Side , power 0 of , to try the 
case— Charter Act (24 and 25 Vic, Ss. 9, 
18, 14 — Letters Patent, &• 36— Person ag- 
grieved, meaning of— Affidavit evidence, if 
proper — Summary proceeding, 

S. 18 of Act XXV of 1867 has not ousted the 
jurisdiction of the Supreme Court of Calcutta, 
specially vested in it by S. 6 of Act XX of 1847, 
to entertain an application to have the name of 
a person, who has got his name registered in 
the Catalogue 6f Books at Bombay, in fraud of 
the applicant's rights, under the provisions of 
the Act, expunged from such Catalogue ; nor 
has it vested such jurisdiction in thfc High 
Court of Bombay. 

A Judge of the High Court, appointed by tbo 
Chief Justice of the Court, under S. 14 of the 
Charter Act (24 and 25 Vic.) to take the work 
of Original Side of the Court, has, having 
regard to Ss. 9, 13 and 14 of that Act, and to 
S. 86 of the Letters Patent, jurisdiction to try 
the case. , 

A proprietor of the Copyright, of Books is 1 a 
person aggrieved/ within the, meaning of S. 6 
of Act XX of 1847, when he finds that another 
person has got his name registered hr the Cata- 
logue of Books at Bombayin fraud ojhm rights. 

The summary proceeding mentioned S. 14 
of Act XX df s 1847 . means the summary proceed- 
ing mentioned m S. 6 of the . Act. A proprie- 
tor o* the Copyright of Books, Whose name has 
not been entered > a the Boo)f of Registry at the 
Office of the^Seem^ry & the &»»<? Depart- 
ment it India at the time tfee pweeding H 
oommencedt > precluded >y of ilie. Act . , 
fj^ mamtaining an ^pUcat^^hew''^ ^ 
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1, —Import*! ACtM.—(Cemt(ptitd). 

maw of a person expanded from to Catalogue 
of Books at Bosabay, the proceeding being one 
in reaped of on infringement 
Per Jv— The High Court, in its Origi- 

nal jurisdiction, ia the successor, in the direct 
line of descent, of the Supreme Court and oft 
the power* and function* of the Supreme Court 
now fell to he exercised by* the Judge or Judge* 
of the High Court, who ere appointed by the 
Chief Justice to exercise the Original Jurisdic- 
tion of the Court. Hlbhai Sarafali u. Ismail 
Jfa Sheikh Badal, 2 CX.J. 511-10 C.W.N. 
184*38 C. 671 . 

Maolu ait, c. J., Salk end Habeinotost, ?j. 
(& B.) The above was an appeal from 0 C.W. 
N, WwlC. %> J. 27$ under to name Ismail 
Bln Sheik Badal t, lllhhai Sa#&U* to be 
found ip I, Cols- 5 A 6. * 

($ 5. 14 pad l>ronso— Necessity for registry 
wader to Ac t, for the prosection of copy-right, 

' Plaintiffs sued for damages and injunction on 
the allegation that defendant had infringed 
their copyright In e yeariy calendar styled 
* Barra 3Soohoortha Panchangam* by having 
printed and sold, on his own account, a similar 
calendar under to name ‘Banja Moohoortha 
Qamto Panchangam*. The defence put for- 
Ward was tot, in to ease of a puMtthed hook, 
there was no rig||p to sue on account of piracy, 
exceptwherc the Copyright had been registered 
under statutory provisions and the plaintiffs’ 
almanac not having been so registered either 
undafe Act XX of 1847 or under Act XXV of 
1807, they had no right to sue for protection of , 
copyright therein. Held, the proviso in to 
Indian Ad which does not, in substance, differ 
from tot in the English Act (5 A 6 Vic,, eh. 46, 
section 94) bus to effect of protectbigcopyright 
intmputohed works as also copyright in the 
case of published work, where tore has been 
registry Under to Act and, in the absence of 
such reg isfty, to plaintiff's suit ought to be 
dismi meft, fetopathy Mudaty* t • Sooth* 

teWHium Ana andBi mwoK, n. 

0. 961, XMd. 

IS 8. W— See No. 1, tttpra, 

8. 1 *— See I, Act XX of 18*7, No. ». 

iftxm II of ttto’ (NtMtta of Judical 

\* g e nu) . , J 

Judicial Officer's prteU ogee— Aob done M 

(hit dutharge of dot#— Acts done vithm 

\ 


l.—iatjtortml ' »* 

ittxtttiori** 'fabiffrn *t i'&w 

offfeart^.— (ObucJd.) 

the limit* of Hi /nAidi^b^d^risMcifoai 
ntemuig of^PrgiekioQ, auto fi»W to 
po&ey->-Abn8* of to profxetionC, P. 
Code, 8, XW-rJudgmmti, pronoumemmt 

of ~ v ' 

To sdoare to protection 4 of Ad XV ill of 
i860, the defendant mud tow >4> 


(1) That to aet complained df ward&b bf> 
ordered by hnn in to discharge of fcfo^u&rial 
duty ; and 

(9) That it was within the V* juriffr 

dicticfo or, it not within thoqe limits, tot he, 
at the time, in good faith hto^ed,hipo^rif to 

*?*??** * - "«* 
plained ox. 

Jurisdiction mentioned eT^M Miats, pot on 
the proof adduced in support aflto charge, but 
on the nature of tho charge sotUaUy made. 

The protection afforded to Judicial Officer* 
rests on public policy. And tough, thereby, 
a malicious Judge or Magistrate may grin a 
protection designed, not for him, hut in to 
public interest, it happily doe* not follow tot 
he can exercise his malice with impunity. His 
conduct con be investigated elsewhere and dne 
punishment awarded. 

A judgment was written by a Judge, after he 
was transferred from to District* and it to 
pronounced by his successor. 

Held, thatS. 199 of the Code afforded a com- 
plete answer to tho object ion tot to judgment 


was illegal. 

Per Jerkins, c. i.- u We oannnto hope 
tot those judicial officers, whose official v* ppp* 
ment may leave tom open 
is, of wilfully compelling the i 

low to movements of hisco$$fe * 
exercise their power wlj& rah 0Map tofcj 
lor those, to I m« 

tom from any impujatfe* %% 

this respect. M 
pfcfyi AitakkllfT Nstfc %* 

Jnunatw, c, t, w»4a^aqr,jr % t 


let XXI of lSflff fTfirata tHislffitiliif Shmamaft 

o) a<* mi *fim 
‘ lM» 

mother to be gmrdiAnefhtrii^rti^kmffitfr. 
In the »huq«e WMpXtmi 

eont nff,A Hbtft itoSwR Ji»* SfhMty 

ike 



II 


Ac*. 

right it not taken *w*y by the foot that the 
mother 1>*p been outoaeted. KraleaM *. 
totiai«ylto,4-W.M. (1«#).905*9 A.L. 
l: 66#-98f m 1 
X*«*. * 



smI jfo. <. 

. ft* WtffcWftfelSitei mt#»***i* 

• '-..pm* ■ . • 

X» ^ V'-* "■■ h"’ ’* . 


Art *«-B»riA|e); . 

(l) k g. i&o^vidow re-tnarrktge-~ 

in the estate of first 
*‘ a pwwtt hot en - . 

titled ^t^dnifer^rwfU of. 

A* Hindu » Wljftow,# belonging to XasodbaH 
caste, in which there is no obstacle, by law or 
custom, against the re-marriage of widows, 
does not, fey marrying again.forfetther interest 
in the property left by her first husband («). 

Wherea person -died leaving a mother and a , 
widow whoten^ and the widow transferr- 
ed hes ihteresi io her fiwt hnsbftnd’s property 
to the plah^ tether soli the wm 

pr^rtytm^ ibo some oi ihe dc- .. 

fenduuts Who,;iWofder tbpay up the debt eon- 
* traoted by the deceased, mortgaged the proper, 
ty to other defendants, held, that the widow 
did notte right bp account of re-marri* 

age. - further* that the plaintiff was not 
boui tfit smtoGrod, jrtttb de- 

tewey borrowed to 
pay^tiMtfMiB^the deeeased, and that the 
jphdutM^entttledrte ttoover possession of 
property ftphi thd ‘defendants. If the defen. 
dents have eft* IA*t M against him, in 
****** Of fefeft wjfotf they W paid oil, it is 
open to tbrtftrfc* fe&iftirifc a ifeit for that pur. 
poe*‘ P WfcM, 8 *•«*»• 

drinun^ Wstoiim, *. 

ttf A,V.w. (1880), 

78 «hl» 5-’ ' , 

ffrd(wme), 

* 



•^pwsf.-V wty* 8. 

6, ch. (e)attd i^/ <•'.. }>’.', ,/ . 

A lunatic, within the meaning of S.2fi of' 
the Act, must bp incapable *of" managing fete ^ 
own affairs, and must also fee of unsound .* 
mind {?)„ Mere weakness of intell^isriOtun- 
soundness of nnud within the lumfng&^t 
section. t .. . • . * t---''* ■■. 

Where, therefore, a person is found tobeonly . 
of a weak intellect, the Civil Court cannot pro- 
ceed under tfeis Act, although the perSOn may, : 
from suchweaknossof intellebti be in<»pafekbf 
managing his oy n affairs. 

It is open to the petitioners in such a Case to 
move the Court of Wards under Act IX of dStfi 
(B.C.) *a*ah*u*ddIn Khan Yf Sei^ittdita 
Khan, l&jbftm' ••- . ..y .• 

-awats-mumt^il- ' •- ;;• ' v '; v >'■’•%' ' 

(51) 8h, 3, — tnenning of “ rotative” -tni SyiS '■ 
—Inquiry into the matter of the lunacy* 
application for f who could make^-Order 
pasted by District J udyc i appeal from* 

The applicant-respondent, in this case, ad* 
mitted iri his application that' he Was, apt 
related to Rahman whom he 
lunatic, ‘-and thorp wan vp • allegation; 
applicant possessed anypihersta|pji 
described in 8. 8 of the Act. TWaf^caaT wps^ s / 
therefore, held not competent to - apply tcrtfcA . 
District Judge to make an enquiry into^tha.- ; 
allegedlt^^ .bvertitffogv / 

the f contention for^ respondent by counsel.^ ’’ 
. that; the fespondent wid 'the . > 

were members of the same tribe, and tfeat tbr : . 
term M relative* 1 in 8« 8 was wide enough to in. V t . 
elude such oases, it was held that a nmnbecai 
the same tribe ign^t a 'relative' within 4he< 
meaning of & 3. ,* f v' X 

Heidi SlsOk that appeal fromth^ arte 
the Djstriat Judge, m this ease, lay tolhefftlgl^ 
Court as ihepijepwty involved was tend tof 1 ; 
exceed Re. %&, m vakte (a). 

Tap Y, fl*U PaUisht 9t P.R- 1000. , ^ ; 

tUMLOnWDfS 1 . v 1 

Referent* :*-{*) ^.It. X887, Jfc 
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J. — Imperial*. A ets. — (Continued).. 

let XXXT of 1688 (LuaontlM).— (Conoid.) 

■ As a pro-requisite to the Court’s taking action 
on an application' under the Act, it is necessary 
that the Court should be satisfied that the al- 
leged luijatic lias property. But, on the mere 
denial, by counter-petitioner, of the possession 
of any property by the lunatic, the Cou# is not 
justified in summarily dismissing the petition. 
In such a case, it must proceed to enquire whe- 
ther or not the lunatic has property and to de- 
cide whether further action in the matter is 
necessary or not and then proceed to take or 
stop further action as the case may be. Lak- 
fthuml Animal y. Seerangath amm&l, 29 M, 
810* 

Benson and Moore, jj. 

(4) S. 9 — Sto No. 8, supra. ¥ 

(fi) S. 10 — Sec No, 3, supra . 

(6) S. 14— Powers of guardian to contract to 
sell— payment of earnest-money before sale 
— damages. 

Where the guardian of a lunatic entered into 
an agreement with plaintiff to sell the lunatic’s 
property and received earnest-money, pending 
an application before the District Judge to soil, 
anl the District Judges refused permission, held 
that the plaintiff was not entitled to any 
damages for breach of contract, inasmuch as 
the guardian was not competent to enter into 
any talid contract, but he was entitled to 
recover the monoypaid by him to the guardian. 
Ramdln v. Muhammad Ikram-Ud-Din, 8 
A. L. J. 636=A.W.N. (1906), 298. 

Stanley, c.j., and Ruhtomjkk, j. 

(7) S. 22 — See No. 2, supra . 

(8) S. 23— Sec No. 1, supra. 

(9) Person not adjudged lunatic under, right 
of, to use by next friend— Sec Civ. Pro. Code, 
No. 246, 8 L. B. K. 169. 

See, also , J, 11 and lit and Civil Pro. Code, 
No. £50. 

Act XXI of I860 (Societies Registration). 

(1) S. HO— Charitable society — Religious . 
society existing for the management of a 
public mosque. 

- A religious purpose may be n charitable pur- 
pose; and a society for roligious purposes will 
ordinarily be a society for charitable purposes. 
Charitable purposes are not restricted to the 
giving of alms or other charitable reliefs, but 
the words lave a much wider legal meaning {a). 


1.-— Imperial Act*^(Continued). 

Act XXI of I860 (Societies Registration),- 

(Concld.) 

Held , thut the religious society, which had, 
for its object, the control and management of, 
and the protection of the property appertaining 
to, a certain public mosque, was a society which 
might Legally be registered under the provisions 
of the Societies Registration Act, 1860. Anju- 
man Islamia of Muttra* The y.Hasir-ud-dln, 
A.W.N. (1‘JOG), 59=8 A. L.J, 124 = 28 A. 334. 
Banerjkk and Richards, jj. 

Reference.-* (a) 2 Ch. 41, F. 

Act XX of 1883 (Religious Endowments). 

(1) Iieligwus Endowments — - Temple Committee 
— Power to dismiss the Moktesor of a tem- 
ple — Onus of proof. 

The plaintiff, a Mokteaar of a temple, was 
dismissed by the Temple Committee constitu- 
ted under the Religious Endowments Act, 1863, 
and was displaced in his appointment by 
others. He sued the Conduit tee for a declara- 
tion that ho was entitled to his office of Mokte- 
sar and that the appointment of the new Mok- 
tesars was illegal. 

Held , decreeing the claim, that the powers 
of appointment and dismissal, with which the 
defendants as a Committee wore vested, were 
exercisable not in their own interests, but in 
the interests and on behalf of tho Devasthan , 
whereof they wore trustees. Tiny were, there- 
fore, not at liberty to appoint or dismiss arbi- 
trarily, capriciously or for private reasons of 
their own, hut only on grounds justified by the 
interests of the institution. The appointment 
of the plaintiff by the Committee, therefore, 
implied that his tequre of office was to continue 
so long as its continuance was not inconsistent 
with the interests of tho Dei'asthan. 

Held , also, that the onus was ou the plaintiff 
to show that the Committee had not, in dismiss- 
ing him, acted on a bona fide belief that the 
dismissal was necessary in the interest of the 
Devasthan, but had been actuated by some other 
and improper motive . Bhay&nl thanltar Rama* 
rao v. Tlmmanna Ram Bhatta, 8 Bom. L. R. 
407 = 80 B. 608. 

Jenkins, c. j. and Batty, j. 

(2) Permanent scheme by the Board of Here- 
• nue appointing hereditahj* trustees in a 

temple, Commit lee not competent to alter 
the— H hethcr Committee could appoint 
temporary / idiitional trustees— Regulation 
VII of 1H17 , vesting in the Cotnmittee of the 
ptogm of the Board of Revenue under. 
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IS 


/. —Imperial Acts. —(Continued). 

Act iX si 1868 (Religious Endowments). 

— ( Continued ). 

The question in this ease was as to the right 
of a temple-committee to appoint temporary, 
additional trustees for a temple, in respect of 
which a certain number of persons had been 
invested, originally, by the Board of Revenue 
with hereditary right to the trusteeship. On 
objection taken on behalf of the Committee 
(appellants), that it was not competent to the 
Board of Revenue to have introduced an heredi- 
tary element into the management of the tem- 
ple, held , the case was one, in which it was 
competent to the Board, under S. 18 of Regula- 
tion Vll of 1817, to make such provision for the 
trust management or superintendence as might, 
to them, seem right and fit, with reference to 
the nature and condition of tho temple and 
that there was no necessary inconsistency 
between the exercise of such superintendence 
and the existence of hereditary trustees, whether 
appointed by the Board or otherwise (a). 
Having once made a certain scheme for the 
management of the temple, it was not open to 
the Board to revoke it and so it was not compe- 
tent to the Board itsolf, much less to the 
Committee, to arbitrarily put an end to arrange- 
ments once permanently made. On the ground 
that the Committee had thus no power to alter, 
as they did, the construction of the temple 
management regularly established by the 
Board, it was laid down, following Sheik 
Davud Saiba v. Hussain Saiba (6), that, where 
there is an hereditary trustee, it is not compe- 
tent for a Committee to appoint additional 
trustees and that, to lay down that the Com- 
mittee has qp unqualified power of making 
such temporary appointments, it would give them 
a power liable to grave abuse (c). Further, such 
appointment not only does not necessarily add 
to the efficiency of the body but it has the 
effect of modifying the powers and responsibili- 
ties of the existing trustees. X. S. Ganapathy 
Ayyar y. Sri Yedavyaia Alaga.lngaBhMUer, 

1 M.L.T. 127-16 M.I4.J. 485. 

S u brahman 1 a Ayyar and Benson, jj. 
References.— (a) 7 M.H.C. 77, F.,7 M. 49D, 
Biss., (b) 17 M. 212, F. (c) 21 M. 179, F. 

(3) 8. 7— Ryle 19— Payment of money to 

voters— Travelling allowances, cart-hire, etc. 

—Bribery-Suit for a declaration that an 

election is invalid. • 

Plaintiff was elected as a member in a Deva- 
Stanam Committee, but the Committee, soon 


/. — Imperial Acts. — {Continued). 

Act XX of 1888 (Religious Endowments). 

—(Concld.) 

I after the election, cancelled *the same, owing 
to certain alleged irregularities. He, therefore, 
brought this suit for a declaration that 
he was duly elected to the said Committee, 
The district J udge dismissed the suit. Held 9 
on appeal, agreeing with the District Judge, 
that the appelant is not entitled to the decla- 
ration sought for, inasmuoh as ho was dis- 
qualified to be elected as a member of the 
Committee, with reference to Rule 19 framed 
under S. 7 of the Act. A candidate becomes 
disqualified, within the meaning of that Rule, 
if he*had given money or other valuable 
consideration, lt in return for "votes and as the 
result of a bargain with the voters that they 
should vote for him alone (af. In this case, 
admittedly, there were payments made by tho 
appellant to tho voters themselves as for 
“ travelling allowances, cart-hire, etc., " for 
going to the polling place from various distan- 
ces for tho very purpose of voting for the appel- 
lant and for him alone. A previous understand- 
ing that their votes were to bo for the appel- 
lant alone was clearly inferable from the eviden- 
ce and the payment in the circumstances could 
hardly be treated as otherwise than in return 
for the votes. 

Having regard to the reason for the provision 
in Rule 19, it was incumbent upon the 
candidate to furnish, with reference to his 
payments to voters, such information, if any, 
as could establish that those payments were 
not such as would render him liable to be 
declared disqualified within the meaning of that 
Rule. N. Kriihnaswami Iyengar v. Slvaiwa- 
ml Udayar, 15 M.L.J. 449 ----29 M. 166. 

Subbahmania Ayyar, Offg. c. j., and 
Boddam, j. 

References. — (a) 6 H.L.C. 746, Refd. to : 31 
L. T. 194, D. 

(4) S. 14— See Religious Endowments, No. 
1, 16 M.L.J. 150. 

See, also, I„ IX to 14 A Religious Endow- 
ments Aet (XX of 1863), No. X. 

Act XVI of 1804 (Registration). 

See Rkoistiution Act (UI of 1877), No. 
96, 8 A.L.J. 820= A.W.N. (1906), 118. 
let III of 1866 (Curlers). 

See I, Contract Act, No. 14. 

Act X it 1865 (Boooeseion). % * 

(1) 8s. X0, XX, 108 — Belaft iShips contem- 
plated by the Act— Illegitimate ehildren o%d- 
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1 . — Imperial Acta. — (Continued}. 

AotX«flM8 (awmud9n).-(Contmwd). 
side the scope of the Act -*■ Gift of Vie residue 
to such charities as the trustees may thi»k 
deserving. 

The relationships contemplated by the Indian 
Snpoeasioh Act, 1805, are only those flowing 
from lawful wedlock. Illegitimate children are 
outside the scope of the Act. 

The gift, by a will, of the rosiduc to 44 such 
charities as the trustees may think deserving ” 
ia a good gift, the object being wholly charitable. 
Emma Agnes Smith v. Thomas Massey* 8 
Beg*. I** B. 822-30 B. 500. 

, BaTCHELOB, J. 

(2) S. 22— See No. 1, supra. 

(8) 8s. 25, 46— Difference between co-par cener- 
ship and inheritance . 

The Act deals with tho devolution of Tight 
on intestacy : it does not purport to enlarge 
the category of heritable property. 

The Act does not affect rights of eo-paroener- 
ship as between those to whom it applies (a). 

The difference between co-parcenership and 
inheritance is radical. In the case of inheri- 
tance, property devolves on death ; it survives 
in the case of co-parcenership ; on inheritance, 
new rights are acquired, on survivorship, the 
enjoyment of existing rights is increased 
by the removal of one from the body of co- 
sharer^. Francis Ohosal v. Gabrl Ghosal, B 
Bom. L. B. 770. 1 

Jenkins, c. J., and Beaman, a. 

References: — (a) 10 M. 00, />is*;9M. I. A*. 
195, 14 W. B. 38 (P. C), 12 C 706 (722) , 23 B. 
80, R. 

v (4) 8. 46— See No. 8, supra, 

(5) B. 61— Whether a deed poll previously 
executed by the testator and referred to in the 
will, but not for the purpose of making its 
contents a part of the will, requires probate — 
SCO Will, No. 2, 9, C. W. N. 769 (P.G.). 

. . 8s. 80, * 98 <£ 108— See 1 \ Act $XTof 1865 
" r (Parsi Succession), No . 2. t *' 

(6) 8s. 82(2 111— Life estate — 1J state of in - 
; l ' v heritancc— Executory gift over. 

A testator left au adopted son and gave ou- 
, '^Hferity to his widow to take three sons in adop- 
°no after the death of another. The will 
i^tfjptained a provision that the* adopted sou 
^ifeall succeed tgthe estate on the death of the 
testator, and tha&ontbe death of one adopted 
son and unftl the adoption of another son the, 


l. —Imperial Aopi<^$pntwued)i -».i 
Act X of 4888(Btt^»^w^oitrintwd;/ ; ;; 
estate shall remam in tht ownership and pos- 
session of the widow as .ordinary heir, the es- 
tate to vest in the adopted son. immediately aft 
adoption : ■ - - ' 

Held, that the adopted . son would take* Aot a 
life interest hut nit oatateof inheritance , ' : mh< 
ject to a 6ondition of defeasance. 

Held, also, that the executory gift over did 
not take effect. Manikyamala Bose v« Kaa4a 
Kumar Bose, 4 C. L. J. 857* . 

Maclean, c. a., Mookebjee and Holm- 
wood, jj. ‘ •*" 

References : — L.B.LA. Sup. Vbl. 47 And 48 
I. A. 18, Appl. 

(7) Ss, 96, 321— Wills executed by Hindus , 
interpretation of— Justice, equity and good 
conscience. 

In interpreting a will executed by a Hindu* 
tho lowor appellate Court applied tl}e provisions 
of S. 9fr of the Act. Held, that, under S, 881 
of the Succession Act, the provisions of the Act 
did not apply to wills executed by Hindus in 
Oudh. Ram Kishen 8ingh v. Bripal, 9 O, C. 
159. 

Chamieb, j.c, 

(8) S. 101— See Hindu Law (Manager), No. 1, 

8 Bom. L. B. 268, v. 

(9) S. 105— See No. 1, supra. 1 t 

(10) S. Ill— See No. 6, supra . 

(11) Ss . Ill and 116. 

The principle woll established by Jones X. 
Westcomb (a) and various other English oases 
has been codified in India in S. llfiof the In* 
dian Succession Act (X of 1865) which seotion 
applies to Hindus (a). >>; . - • . t 

S. Ill of the Succession Act applies only 
when the prior request is oapableof taking 
effect and is not ah initio void, IlthO bequest 
has failed ab initio, the principle loid doWn jft 
S. 116 applies. ' ■ ^ 

^ i’ s , , ' l '/ 

The rule, which hip beefc apjtfiedto aWqu^t 
in a Will executed before the lst Septeniber, 
1870, of immovable property by a - htisband to,, 
his wife, vis., that she takes only . a limited 
estate, when' there dwSb* , 

iflg egi absolute ip$t# to a 

ried daughter.' Thbh^fa ^> ^ r-'Hindu hiW, a 
married daughter take*,by inheritance altfhit- .. 
od estate, she takesfon absedute evtate under a 
devise by will* ii ourta^d; 

by excess words ^^neofcssiy, fenplieatte'f^it 
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/. <— Imperial Acts,^(<!wtenue$). * 

lot Xttltt* {8u«c*k^ 

The words in the Will, 11 tomy daughters end 
their reepeet^ toato Igivo, devise end bequeath 
the Batoe^' ^ve^Aii absolute etttate to the 
daughters, and not a limited or joint estate, 
4 Boos' in &is: ease was intended to have the 
wme effect 'tfe^eohs,- grandsons, etc," 

Where it would be premature to deeide whe- 
ther an absolute gift is defeasible in the event, 
of either daughter dying without male issue, the 
question was left undecided until it is ascertain- 
ed what the events are (c). Radha Proaad 
Mulllck and Peary hall Mulllck y. Rani Moni 
Basset, $ a L. J. 502=10 C. W. N. 695 (S.B.) 

=380.957, 

Maclean, c. jt., Sale, Hawnuton, Mrnu 
and Mookeujee, jj. 

inference *. 15 C. 282, F. (5) 16 M. 466, 
24 C. 406, 24 W.»B. 396, 24 C. 646, 2 O.L.J. 5. 
=? C.W. N.784, F. (c) 24 1. A. 76=24 C. 
884, F. ' * 


/. — Imperial Acts. ^-(Continued). 

Act X of 1888 (SttocwtiWi).—(Ccm tinued) . 
Court. S. 187 of the Act does not contemplate 
that every legatee claiming uhder a will should 
have to obtain separate Probatp or Letters of 
Administration in respect of the estate ora 
portion of the estate in order to be entitled to 
maintain a* claim for the legacy. Kviliitr 
Chandra Kishore Roy y. Prosanna Kumar 
Bass, 10 C.WeN. 864 =4 C. L. J. 523. 

Ghose, c. j. and Caspersz, j. 

(15) S. 2S6. • , * . . ,• 

l J cr curiam— Vndev S. 256 of the Indian 
Succession Act, an administration bond should 
be given to the “ Judge of the District Court.” 
In the case of the High Court, such bond may 
be given in the name of the Chief Justice. Un- 
der S. 257, such a bond may be assigned to 
“ some pefton, his executors, and administra- 
tors." The Administrator-General is such a 
person. This section is not confined to private 
individuals only. 


(12) S. 116— See No. 11 , supra. 

(13) S. 159— See Hindu Law (Winns), No. 
6, 3 C.L.J. 515. 

Ss. 172, 187 and $60— See I, Act VIII of 188S 
(Bengal Tenancy), No. 41. 

8*< 180 and 212— See J, IS. 

(14) iff.. 187— Will— Application by legatee 
# for Letters of Administration— Grant limi- 
ted to recovery of legacy only— Suit by 

. another legatee to recover legacy — Maintain’ 
; ability-r-Prpofof will only essential. 


In the case of the High Court, suoh a bond 
can only be assigned by tho Court through one 
of its officers, e.g ., the Registrar on the Original 
Side. 

In making the preliminary order granting the 
letters, the Court doos not guarantee that the 
evidence upon which the order is ma^ is true. 
The grant of Letters, having been obtained 
fraudulently, was void db initio (a). • 

Tho invalidity olthe grant does hot render 
the surety bond void. 


Letters of administration with a copy of the 
wiU anuexed in respect of the ^entire estate left 
by the testator was granted by the District 
Judge to a legatee to whom the testator had 
bequee&^hn allowance for maintenance. On 
appe^r^he l^igh Court directed that the Let- 
ters should be limited to the realisation, by the 
grantee, qf thBt &Uowance only. But, before 
fresh. letters in terms of the High Court's order 
could be issued by the District Judge, the 
legkteedi^. ^hseqhent)y, another legatee to 
whom a&' ^;t^tator h^d bequeathed^ an 
allowa^ f^mihh^^pe, brought asuit for 
xepoi^^ #i 

x* *. -wfSt » ’«* Art- 


Whether the shares sold by the administrator 
are or may be recoverable from the purchasers 
does not affect the liability of the sureties ; 
6ince there is a present loss to estate, they are 
bound to make it good. 

Per Mitiia, Jr— The grant being voidob initio, 
all abis done under it are also void (5). • 

The sale of shares was not indue oburseof . 
administration (ej, V 

Ss. 242 and 269 of the Indian Succession Act 
are not intended to afford protection to ;un- 
warrantable 3*nd fraudulent dispoSitionsby an 
administrator, whose title rests en a vgrant 
absolutely 'void. 1 ■ \'V ‘Xv-’ );' v . '■ . 

■;<<$* '282/ affords protection to debt^ti^mg 
; .|SGKeei1fV^t - 

. ^ of tJ^ granti . 

. i xp ri iwwi g* . •; j ~ 

sspcwTw awn awuuiijpi pswprwvpNvw* v* 
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/. —Imperial Acts. — ( Continued ). 
let X of 1865 (Succession).— (C<mch«fcd). 
trator-Oeneral of Bengal, 3C.L.J. 422 (CUB.) 

= 10 C.W.N. 673*33 C. 713. 

Maclean c.j., Hahington, Stephen, 
M^tra and Geidt, jj. 

References.— (a) (1680) 2 Lev. Rep. 182 and 
(1906) I Ch. 613, U. (6) (1680) 2 Lev, Rep. 182, 
(1905) 1 Ch. 613, (1822) B and Aid. 744, (1884) 
27 Ch. D. 220, and 6 C.W.N. 787, R. <c) (1660) 
plowd. 276 and (1905) 1 Ch. 613, R. 

Us. 297 & 226— See I, 15. 

(46) S. 321— See No. 7, supra. 

Act XXI of 1865 (Pani Intestate Succession). 
(J) Par sees in the mof uml—Csagc of the com- 
munity — Practice of English Eguity Court , 
how far applicable. 

Before the coining into operation pf the Par- 
see Succession Act, 1865, the law governing the 
Parsecs in the mofusBil was the ascertained 
usage of the community, modified by the rules 
of equity and good conscience (a). In such cases 
the practice of the English Equity Court would, 
it is true, be followed with necessary modifi- 
cations ; but the reference to these Courts 
would be not for the purpose of introducing 
special or peculiar doctrines of English Law, 
but rather with the purpose of elucidating the 
principles of equity and good conscience and of 
giving systematic and uniform effect to them. 
Sh&pufjl Bexonji i MotiYalla y. Dossabhoy 
Benzonji MotivalU, 7 Bom. L. U. 988-30 B. 
369. 

Batchelor, j. 

References. — (a) 6 B. 506 ; 11 B. 1 (4) ; 5 B. 
H. C. R. 109, Refd. to. 

See , also, 1, 17. 

Act XXV of 1866 (Unolaimed Deposits). 

Application by a judgment-creditor for pay- 
ment of money already realised in execution 
for him cannot be barred except under— Sec 
Limitation Act, No. 125, 10 C. \V. N. 354. 

Aot XX YU of 1866 (Trustees). 

See J, 18. 

Aot XXX of 1867 (Printing Freuuf). 

—Sot Act XX or 1847 (Ihitsmal) No. 1, 8, 
O.L.J. 811. and I, Ad XX of IW, No. 1. 
lot IV of 1808 (Divoroo). 

8. 8 (3)— See — 7, IS. ‘ . 

• (1) S. 7 — Divorce — Marriage betyml Hin - 
due— Converts— Nature of the marriage 
contemplated by the Act . 


I. — Imperial Acts . — (Gyntinued). 

Aot IT of 1888 (Divorce).— (Conc/d). ' 

Tho marriages contemplated by the Indian 
Divorce Aot, 1869, aro, having regard to S. 7 
of tho Act, those founded on the Christian prin- 
ciple of a union of one man and one woman, to 
the exclusion of others, and, consequently, the 
Act does not contemplate relief incases, when 
the parties have been married under the rites 
of Hindu law, a Hindu marriage not being 
a monogamous one. Magania y. Premsingh, 8 
Bom. L. R. 856. 

Russell, c. j. Berman and Heaton, jj. 

Reference.— 11 M. 235 (P. B. ), F. 

Ss. 17 if 57-1, 19. 

(2) S. 20 — Marriage with an idiot , validity of. 

Among Christians, if a person is an idiot, at 
the time of the. marriage, he or she is not 
capable of heing bound by the transaction in 
any shape or form. Paulappa Y. Lea Hangal, 
8 Bom. L.R. 982. # 

Russell, c. j., Beaman and Heaton, jj. 

Aet YII of 1870 (Court Fees.) 

See Court Fees Act. 

Act XXIII of 1871 (Pensions). 

(1) S. 4—. Suit— Execution-proceedings— Deli- 
khan Agriculturists' Relief Act (XVII 
of 1879), S. 44 — Conciliation agreement , 
filing of— Decree of Civil Court— Partition 
of joint family estate— Charge on saranjam 
lands— Liability of the succeeding Saran- 
jaindar to pay the charge — Consent-decree 
setting aside of— Decree— Execution — Court 
executing the decree. 

The word * buit * in S. 4 of tho Pensions Act 
does not include execution-proceedings (a). 

Two brothers, N and A, who owned Saranjam 
lands and other property, agreed, inf 1882, on 
partition hetwoen them, that A was to pay every 
year Rs. 456-0-6 to N. It was agreed, for the 
convenience of the brothers, that tho Rs. 466-0-6 
were to come out of the Saranjam lands. The 
agreement was filed as a conciliation-agreement 
under S. 44 of the Dekhan Agriculturists' Relief 
Act ; and it took effect as a decree passed by a 
Civil Court. The payment stipulated was made 
till 1899, at which time both N and A were dead: 
but after that, the payment wasptopped. There- 
upon , B. theson of N, filed a darkhast to enforce 
payment from T, tho son of A. It was objected 
that, A’s interest having terminated with his 
deaths the Saranjam must be considered as a 
fresh grant to his son, and that the latter was 
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l .—Imperial Acts. —(CotUinued). 

Act XXIII of 1ST1 (Pension *).— (Continued). 
not bound by the decree and liable to continue 
tho yearly payment. 

Held, overruling the contention, that A was 
a trustee in respect of Rs. 456-0-0 for $T, the 
obligation to pay which would attach to the 
succeeding holders of the Soranjnm and that, 
therefore, N and his descendants would have 
the right to call upon A and his descendants to 
# account for their management of the Sarnnjam 
and pay to them the Rs. 456-0-6 per annum . 

Where a decree is arrived at by consent, it 
can only be set aside upon the Mime grounds as 
an agreement can be set aside, c.g., fraud or 
mistake or misrepresentation (5). 

Per Batty, J.— A Court executing a decree 
cannot question the jurisdiction of (die Court 
which passed it (c). Trimbacrao An&ndr&o y. 
Balwantrao Narayanarao, 7 Bom. L. R. 659 
= 30 B. 101. 

RussKLL # and BAtv, j«t. 

References.— (a) 16 B. 731 and 1 B. 528, Refd. 
to. (6) (1885) 10 P. D. 165 and (1895) 1 Oh. 87 
Refd. to. (c)7B. 481; 10 B. 65; and 22 B. 475, 
Refd. to. 28 B. 378=6 Bom. L. R. 342, Distd. 

See, also , I, Pensions Act, No. 1 . 

(2) S. 6 — Pension — Definition — Grant of vil- 
lage upon payment of a quit-rent— Construc- 

• tion of document. 

The common ancestor of the parties to a suit 
for partition of immovable property had obtain- 
ed one of the villages, which were the subject of 
the suit, by grant from the Maharaja Scindhia 
in 1861. In 1866, this grant had been confirm- 
ed by the British Government by means of a 
sanad, which contained the following material 
provisions jfc*There was a declaration that the 
village in question shall be continued by the 
British Government to the grantee and his heirs 
inclusive of all lands, allowances and rights be- 
longing to others, so long as he and his heirs 
shall continue loyal to the British Government 
and shall pay Rs. 800 to Government as quit- 
rent. The sanad further contained a guarantee 
against any further payment by tbe holder, on 
account of Imperial Land Revenue, beyond the 
amount specified, and a. declaration that ttys 
village and its holder shall be liable for* any 
local taxation, which may be imposed in the 
district generally. Held, tljot these provisions 
did not amount to arrant of land-revenue an d 
the grant did not, therefore, fall within the 


/. — Imperial Acts.— '(Continued). 

{. Act XXIII of 1871 (Pensions).— (Concld). 
purview of the Pensions Act, 1871. Ganpat Rao 
v.Ananda Rao, A.W.N. (19Q£), 206= 28 A. 104. 
Stanley, c.j., and Banebji, j. 
Reference.— I B. 528, refd. t<fi 
(8) Joghir income , liability of, to attachment 
in+execution — Civ . I Vo. Code, S. 206— 
Interpretation of decree — Right of judg- 
ment-debtor to plead, illegality of attach- 
ment of certain property when no objection 
teas taken on jneviovs occasions to attach- 
ment of the same property. m 

An award of arbitrators directed the payment, 
by the defendant, of a certain sum of money, 
to the plaintiff and charge tho same on a Jaghir 
income of the defendent. Judgment was given 
in terms of the award, but tho decree, which 
followed, was silent as to tho amount being 
charged on the Jaghir income. In execution, 
the Jaghir income wub attached on some occa- 
sions and portions of the decree-amount were 
realised. On a subsequent attachment, the 
judgment-debtor pleaded the illegality of the 
attachment, on the ground (1) that the decree 
did not charge the decree-amount on the Jaghir 
income and (2) that the Jaghir income, being 
a pension within the meaning of the 
Ponsions Act, 1871, was exompt from attach- 
ment. Held, (1) that, although the award aud 
the judgment did charge the amount on the' 
Jaghir income, the decree did not do jo, the 
same not having embodied the terms of tho 
award and the judgment. Such decree could 
not, merely because it purported to follow the 
judgment and the award , be interpreted as 
charging the amount on the Jaghir income. 
The Court, executing the decree, ought to give 
effect to it as it stands ; and ought not to read 
into it provisions to be found in the uward or 
in the judgment, unless and until an amend- 
ment of tho decree is obtained under S. 206, C. 
P. Code ; and (2) that the Jaghir incomo, being 
a pension within the meaning of the. Pensions 
Act, was exempt from attachment. The mere 
fact that, on previous occasions, the judgment- 
debtor omitfed to object to the attachment* 
could not debar him from objecting to the le- 
gality of the present attachment. Muhammad 
Qamar-ud-Dln Khan y* Ladunt Rath, 86 P. 
R. 1906. 

RopEBTSON and Chitty, w. 

References.— S5 P.R. (1900), &*(b) 81 C. 899* * 

D. 
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1.— Imperial Acts,—(Covtimeil). •. . 

Art XXIII of, 1871 (Pen*ion»).— (&«icW). 

, (4) 8. ll—Pensim^—Water-advantatfe-rate, 

UaMlUjf of, Jo attachment in execution— 
. Decree — Interpretation of. 

Thiscase &adc95 P. R. 1906 wore connected 
eases the foots of both were similar, with 
tftia difference, vie., that, in the present case, 
the property that was . attached was khnsk /mis- 
%-yat income i. e. t water-advantage-rate. It 
was urged that thiR water-advantage-rate was 
not included in the original grant and was, con- 
sa^uehtlyy attachable. Held , though the water- 
a^ontage-rate was not included in the original 
grant, it was a natural increment thereto, to 
Whichthe gran toe would ho entitled on its com- 
ing into being. Thus it formed a part of the 
Jaghir income. In other respects, the judg- 
ment was the same as in 95 P.R V 1906, supra. 
Qamar*ud-I>itt Khan r« Mani Ram, 96 P. B. 

i96g. . 

Robertson and Chxtty, JJ. 

References. — 35 P.E. 1900 und 95 P. R.1906, 
R. 

Rot I of 1872— Sec under Evidence Act. 

Reft X of 1873 (Oaths). 

(1) 8s. 8 & 12 — Agreement to abide by the 
oath of a person— Subsequent application to 
withdraw therefrom not allowed . 

,, Where, in a suit, the parties put in a joint 
application evidencing an agreement to ahide 
by 'the statement on oath of a certain person, 
but one of the parties thereto, subsequently, 
asked leave to withdraw from the reference on 
the ground of the collusion of that person with 
the other party and no collusion was proved; 
held, he could not be allowed to do so. Chhiddu 
¥• Kttgr Ben, 8 A. L. J. 654= A. W. N. (1900), 
280. 

, Airman, z. 

References: — 4 A. 802, Appr., & 18 A. 46. 
(49), R. 

(2) B. ll— Special oath — Binding effect— 
Conclusive evidence — See No. 3, infra. 

v j(8) 5; U-~ Special oath—Coucfarire proof— 
* Indian Evidence^Act (i of 1872), S. 4— 
Jbefin&ion. 

by a witness, that a party is in 

S m in point of law, admissible evidence 
that such party was in possession ; 
S. U of the Oaths Act, 1873, it is 
proof oi the matters stated. 


/.— Imperial . 

Act X of 1878 .r V/ *V 

The expression u conclusive proof M in S. XI 
is to be understood in thO sensf in which it. is 
defined by 8. 4 of 'tile Evidence Rot, 1872. , 
Tithu Govlnda v. Raraji YgHqJt, 8 Bam. I*. 
B. 19=1 M. L. T, 68. V - 
Jbnrinb, c. z. J, , 

Reference.— 4. B. L.R.97 (P. M$,F. 

(4) S. 1—Oath takmi-in a 

effect of, as evidence insii^se^Uentproeeed- 
mgs. ■ „ 

The point of law on which the a^Hant, in 
this case, relied was based oh.ah oath, which 
had been taken by one ofthe parties in a pre- 
vious proceeding, relating to fcheprpperfcy in suit, 
under S. 144 of the Cr. Pro. Code, and the 
question Ws, whether that oath was conclusive 
in the present case, vis., one for the possesion' 
of the land. The lower appellate Court held that 
that oath was conclusive evidence ^against the 
plaintiff-appellant, not only hi tlw prior procee- 
dings in which it was taken but also in the 
present proceedings. Held, the oath is not bind- 
ing ub conclusive evidence in any proceeding 
other than that in which it was taken, there 
being nothing to indioate that it was intended 
that the oath should bind the person, at whose 
instance it was made, as being conclusive in any 
proceeding other than the one, which the parties 
had in their minds, when the challenge whs 
given (a). Badiad Din Rhhked v. Nisantud* 
din Haider, 33 C. 386=10 C.W.N. 501. ' 
Harington and Pbatt, 33. 

References.— (a) 14 A. 141, F,, 13 B. 880, R." 

(5) S. 12— See No. 1, supra. 

lot II of 1874 (AdmlnlatratoR.l}(umtf. 1 

S. 17, Administrator-GenoralyM^ ' 

sion of the estate of testator (fade* 

of Court, legality of— Sec Ac* V otff JQSl (Pro- 
BATE), No. 6, 10 C.W.N, 241. t > / '•’ 

Ret XIV of 1874 (SeheduledDifttriet*). 

See 1, 21. ! : ' v 

Rot IX of 1870 (Indian Majority). 

(1) 8. 8-See Act VJII or 189Q, No. 4. t'A' 

L. 1. 112. ‘ ■ -"^^r 

.(2) S. 3— Grant of 

Nation to do facto omrdiaa^u : in rtinor— - 
Act VIII of 1890, 

of guardianship. .. , , • V .. } ^ / 

, The Oourt does not, by nie^^ntiB^ADrtsi 
tera of Administration, under 8,,13of Act %tijt. 
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/. —ImperMApts. 
lot te mpt 

1881, to the de facto guardian of a minor, m 
respect of j^n estate,, to which the Ininor in An 
heir, appoint or declare such guardian as a 
guardian to thbpersbn or property of the minor, 
within the meaning of S. 7 (1) of Act Vm of 
l89Q.fiuoh grant of Letters of Administration 
ik hot, therefore, sufficient to bring the minor 
« under . the provisions of £. 8 of Act IX of 1875. 
# GaneihiLal Y.Buraj Mai, 89 P.R. 1906. 
Johnstone and; Lal grand, Vj. 

(8) & - Guardian* +Appoin tmen t of guardian 

^—Certificate of gmrdianship—Mmority, 
period of— Act XX of 1664 (Bombay). 

For the, purposes of S. 8 of the Majority Act, 
1876, it is enough that a person has obtained an 
order for . a certificate of guardianship of a 
minor, under Act XX of 1864 ; it is not neces- 
sary that any formal certificate in pursuance of 
such order should be obtained. A minor under 
such a guardianship must, therefore, be deemed 
to have attained his majority, when he shall 
have completed his ugo of twettty-ong ymrs. 
Bhlvram Kpndo Kulkarni v. Krishnabai 
Kashinath, 8 Bom. L.B. 897. 

Aston and Heaton, jj. 


i.~Imperl*l Acts.^O^^etF). 

. let XYIII \t im (Light Practitioners). 

~ \Concld), 

the High Court, it cannot Jbe said, that no 
relationship of pleader and client existed 
between himself and the client before the 
actual execution and acceptance of th Q%akahii~ 
name. In th* matter of an AdYOC&te, a YakU, 
a Plea'der and a Mukhtear, 4 C. L. 3. 868, 

Maclean, c # j. and Banerjek, Amber Am, 
HiLiAnd Brett, jj. 

(2) S- 13— -Subordinate Courts, jurisdiction 
of— Enquiry into offences referred to in €. 
13. / 

A picador was found guilty of tempting and 
inducing two subordinates of the Collector’s 
Office, to act contrary to their duty, in allow-, 
ing him to examine the treasury«Aocounts. The 
Collector directed a Deputy Collector to charge 
him and to try the charge. Held, hat the 
. Deputy Collector was competent to adjudicate 
upon the charge. A Court subordinate to the 
High Court is competent to try offence** falling 
under clauses (c to f) of S. 18 of the Act. In 
the matter of Muhammad Abdul Hal, Pleader, 
2 A.L.J. 8U» A.W.N. (1906), 268. 

Knox, j. 


References : — 5 Bom. L.R. 708, 18 B. 285 4c 
1C 1. A. 195. if. 

Act I of lifT--8oe under Specific Relief 
1 1877). 

Aet III of.lBTT—Bee under Registration Act 
(III of 1877). 


AotXVof 187?— *See under Limitation Act 
‘ “ yi{XVof 1877). 

lot Via A (Sea Customs). 

No. 2, 4 G.L J. 268. 

Aet Xyn||pt«lt (Legal Praotitfonert ). . 

(iyAd^^te"dkd Pleader— Professional mis- 
agreement by way of 

It is highly improper and grossly unpro- 
famon^ooi^^ part of an Advocate 

or of a Vakil, W enter into an agreement With 
a client, to jfut^h With funds for a tttiga- 

tfoa,; .iia. tjd his assigning ^ » 


ease during Court,; 


RefcreiU'es : — 15 C. 152 and 26 M. 448, R; 27 C. 
1023, Diss . 

(8) S. 26— Agreement to pay full legal fee-r- 
WHting essential — Oral agreement void. 

The agent of the defendant made the plain* 
tiff, a pleader, draft a plaint agreeing to engage 
him to conduct the ease and to pay a full legal 
fee. The plantiff drew up the plaint andhaiufed 
it over to the agent, who filed it through an- 
other pleader. The plaintiff brought Ms auit 
for damages against the defendant. 

J3Hd,thht the agreement was one respiting 
among other things, the amount of pfyfoent 
for service and was required to be leduaed info 
writing signed and filed as provided bf 6. 28, of 
the Act and, jiofc having been fcedueod info 
writing, it was invalid and unenforeible, and 
the suit should fail , (a). lU^imhth^ 
Singh y. Sri Ram, 8 A. EL J. 

^ 7.' '■ 

' v 1 |&mjnr/.0» 

G ri : 
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I.— Imperial Acts. — (Continued), 

let Y of 1881 (Probate end Administration). , 

(1) Ss. 3 and 7 — Executor by implication — 
Bequest to an idol — Right of shebait to take 
out probate / 

Where a testator hud bequeathed the bulk of 
his estafe for the sheba of a thakur and made 
certain other disposition in regard to the rest 
of the property ; 

held , on the construction of, the will, that 
his wife, whom he had appointed shebait , hav- 
ing been confided with the execution of the will, 
was executor by implication, and as such en- 
tiled to take out probate of the will (a). Kri- 
pamoyee DmiI v. Mohim Chandra Dutt, 10 
C.W.N. 232. 

Ghosh and Pargitkr, jj. 

Reference.- r (a) 6 C. W. N. 310, Refd. to. 

(2) S, 4 — Person other than executor or ad- 
ministrator , when can Id sue for debts 
due to estate . 

Collusion between the admin istrator and the 
debtor is one of the cases, in which parties in- 
terested in an estate are allowed to sue both 
the administrator and the debtors of the estate, 
for the recovery of a debt due to the estate, such 
a case being considered an exception to the 
general rule under S. 4 of the Act. Mating Bwa 
Y« Ma Thi, 3 L. B. R. 192. 

FOX, C. J. AND IllWIN, 3 . 

Reference .—10 C. 713, It. 

(3) Ss. 4, 12, 59, 88 and 90— See Mahomkdan 
Law (Will), No. 2, 9 C.W.N. 938 (P.C.). 

8s. 6 1 ? 7 — See I, Act V of 1881, No. 1. 

(4) S. 7 — See No. 1, supra. 

(6) S. 12— See No. 2, supra. 

Ss . 30, 34 d 23— See I, 23. 

(6) Ss. 31 and 32— Administrator-General' s 
Act (11 of 1874), S. 17 — Administrator - 
General taking jxtssession without ptior 
aider of Court —Conflict between Adminis- 
trator General and Court of Wards— Nominee 
of Court of Wards, if can b’i appointed Ad- 
ministrator— Zemindaries. * 

• 

The Court of Wards, as such, cannot heap- 
pqugM Administrator. There is nothing, how- 
jjHp^prev<mt this Court, in ccrtuin circum- 
e.g., in this case, where the testator 
/J|P|WMi the minor's estate to be entrusted to 
^pj|jjp ■Court of Wards, from appointing the 
t'! Nominee of tht Court of Wards (in most instances 
tjie Manager) Administrator of the testator’s 


/. —Imperial Acts. — (Qowrinued)* 

Aot Y of 1881 (Probate and Administration). 

— (Continued). 

estate, with the will annexed, under S. 81 of 
the Probate and Administration Aot. 

Held , on the facts of this case, that the Ad- 
ministrator-General’s taking possession of the 
estate of the testator was illegal. Nrittya Go- 
pal Biswas y. Administrator-General of Ben- 
gal, 10 C. W. N. 241. 

Maclean, c. j., and Harxngton and Ste- 
phen,. jj. 

(7) S. 32— See No. 6, supra. 

(8) S. 45— Grant of effects unadministered — 
Long lapse of time — Presumption that 
estate has been administered — Propci'ty held 
as Hhebait, if part of estate . 

A testator died in 1884, leavinga will, where- 
by he appointed his widow .executrix, and 
bequeathed the whole of his ancestral and self- 
acquired properties to her. The will contained 
a further direction that t^e widow *»hall perform 
the sheba of certain thakurs, of which the tes- 
tator was a shebait and that, after her death, 
11 he who may remain as my heir, as shebait, 

shall perform the sheba 

from the income of the estates of the deb- 
xheba." The widow took out probate in 1885 
and died in 1902. Upon an application by the 
reversiouer for Letters of Administration, the 
District Judge held that, as the last-mentioned 
direction in the will contemplated some ad- 
ministration after the death of the widow, the 
petitioner was entitled to take out Letters of 
Administration; 

held , that the order of the. District Judge 
was erroneous. # 

The Court may properly presume, in the 
absence of anything to the contrary and after 
this long lapse of time, that the estate has been 
administered. 

The direction as to sheba, upon which the 
order was based, did not relate to the testator’s 
own property. Ch&ndl Charan Mandal y. 
Banks Behari Mandal, 10 C.W.N. 432. 
Maclean, c.j. and Gkidt, j. 

(9) S' 50— Revocation of Probate or Letters 
of Administration — Issues in such proceed- 
ing — Practice — Just cause — Hindu widow, 

• yrdii' against , binds reversioner . 

Where an application was mode for revoca- 
tion of Letters of Administration, with the will 
of the deceased annexed, and it was prayed 
that the will should he proved before the appli- 
cant ; 
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I. — Imperial Acts. — (Continued). 

AotYAf MSI (Probat® and Administration).— 

( Continued ). 

held , that, until the applicant made out a 
cane for revocation, the question of the genu- 
ineness of the will could be gone into. 

English practice and practice of mofuRsil 
Courts in India distinguished ; 

held , further, that a previous application for 
revocation by the widow of the deceased having 
failod, that decision bound a reversioner and 
the latter’s application for revocation could not 
sucoeed except on proof that the provious procee- 
ding had been collusive and fraudulent (a). 
Durgagati Debi v. Sourabini Debi, 10 C.W.N. 
955 = 33 C. 1001. 

Brett and Gupta, jj. 

References. — (a) 9M. I. A. 539, 604 and 11 C® 
186, relied on. 

(10) S. 59 — See No. 3, supra. 

Ss. 69 and 71—See I, 23. 

S. 78-See I, 24. J 

(11) Ss. 78 and 102 — Expense in administering 
estate — Consideration to surety for the due 
administration is such expense unthin S. 
102 and a first charge against the estate. 

The point for decision in this case was, 
whether the estate of a deceased person ups 
liable for the amount agreed to be paid os con- 
sideration to a person for his standing as surety 
for the due administration of the estate. Held , 
the consideration for inducing compliance with 
the Court’s order, demanding security, must be 
included in the expenses of obtaining Letters of 
Administration within the purview of S. 102 
of the Probate and Administration Act and 
must, therefore, be regarded as a first charge 
against the estate. The result of holding other- 
wise would be that, where security cannot be 
obtained gratis, Letters of Administration tfould 
not be granted and the estate might be wasted. 
Imam Baksh v. Puran Hal, 31 P. R. 1906=. 
188 P. L. R. 1906. 

Reid, j. 

References. — 1 P. R® 1889 (F.B.) and 81 C. 
253, 0®, and L. R. lOCh. D. 316, Appi\ 

(12) S. 88 — See No. 8, supra. 

(13) S. 90 — See No. 3, supra. • 

(14) S. 90~ZEpecutor— Restrictions imposed 
by mil — Mortgage^ Void— Voidable — Res- 
titution — Beneficiaries ^consent of. 

R died in 1888, having previously executed a 
will, by which be directed that “ if it became 

a •' 


1. — Imperial Acts. — (Continued). 

Act Y of 188f (Probate and Administration)®— 

( Continued ). 

necessary to borrow more than Rs* 1,000 or to 
alienate any property of a* greater value, to 
grant any pattah for any greater amount, then 
it might be done with the consent of J?, or fail- 
ing him with the consent of 1) and the 
widows of the testator.” During the time the 
widows wero in possession as executrixes, they ' 
executed a mortgage for Rs. 35,000 in favour 
of the plaintiffs, without the assent of N and 
without the leave of the Court® The probate 
granted to the widows, which was to last during 
the minority of one of the sons of the testator, 
was subsequently revoked and a fresh probate 
granted to tliut son. The mortgagees there- 
upon, instituted the present suit, which was 
dismissed by the Subordinate Judge, on the 
ground that* the mortgage was not valid and 
binding on the estate, because it was not 
assented to by N, whose consent was, under 
the direction of the will, essential to the 
validity of the transaction. The plaintiffs, 
thereupon, appealed to the High Court. 

Held , that N was neither an executor by 
implication nor a mere overseer, but was a, 
person, whose assent, the testator intended, 
should be obtained to validate certain classes 
of transactions, as the testator had confidence 
in his judgment and integrity. It was open 
to the testator to impose restrictions upon the 
powers and discretion of an executor and if, in 
practice, such restrictions proved injurious to 
the actual administration of the estate, it was 
equally open to the executor to apply for suit- 
able directions to the Court. 

Held, also, upon a proper construction of S. 
90 of the Probate and Administration Act, that 
the phrase “ power to dispose” included any 
disposition by way of salo, mortgage, charge, 
exchange or lease and might also include a gift. 

As the executrixes executed the mortgage in 
spite of the restriction in the will without the 
assent of N and without the leave of (he Court, 
their act must be taken to bo one in contraven- 
tion of the provisions of clause 2, S. 90 of the 
said Act. * 

An executor has power to mortgage the proj>erty 
of the testator, unless prohibited by the terms 
of the will («). 

An alienation by an executor or administrator 
without leave T>f the Court, where such leave is 
necessary under S. 90 of the Probate and Ad- * 
ministration Act, is not void but merely 
voidable (6). # 
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7 . — Imperial A cts. -—(Conti mud}. 

Act ¥ of 1881 (Probate and Admlniitration).— 

(Continued), 

No pernor*, who is entitled to void a tran- 
saction ought to be allowed to do bo. in such a 
manner as to eqpblc liim to recover projyjrty, 
which would otherwise l»c lout to him. and at 
tho same to keep the money or other advan- 
tages which he has obtained under it (c)/ 

The maxim ttiat he who weeks equity must 
do equity M is applicable to« defendant as well 
iih to u plaintiff ; and a party, who seeks to avail 
himself of an equitable defence, must stand tho 
tent as well ok one who appears as plaintiff in a 
case (d). 

If a mortgage is effetittd by an executoSPwith 
the written consent of every beneficiary , it may 
fairly l>c regarded as in suta-tince a mortgage 
by the benofioftiries themselves (e). The East- 
era Mortgage and Agency Co., Ld. y. Rebati 
Kumar Ray, 8 C.L.J. 260. 

Rampcni and mookkkjek, jj. 

Inferences. --(<t) 28 C. 908, 8 C. \V. N. 48?, 
8 C. '\V. N. 362 and 16 Oh. I). 151, F and 
8 C. NV. N. 615, Expl. (6) 8 0. W. N. 54, F. (c) 
22 M. 289, 25 A. 59, 15 B. L. R. 850, 9 A. 340, 
24 0,668, 18 A. 373, 29 C. 473, 80 C. 580 # 
26 A. 342,9 W. K. 108,11 B. L. R. 416, 8 

M. 92, 5 B. 450, 2 C. 841, L. It. 7 Ex. 
26. T App. Gas. 345 (360), 162 111. 232. 31 Am. 
Dec. 452, 30 Aui. Doc. 174 and 29 VVis. 169, 
Jlefd. '<o.. (d) 134 U. S. 530 (534), L. R. 
2 It. Id. 325, 3 App. Gas. 1218, (1277) L. 
R. 1. P. 0. 219. (f) 140 N. V. 894, mid 151 

N. Y. 204, V. 

s, 90 — See 7, Hindu hair (Joint Family )„ 

Nv. 7. 

(15) . 8. 92 —Civil Procedure Code, S -231 — 
Execution of decree — One of several joint 
decree-holders not competent to give a full 
discharge for the amount of the decree — 

, Executors. 

Held, that one out of several joint decree- 
holders is* not competent to give a valid dis- 
chargefor the amount of the jo^nt decree, and 
his position in this respect is not* affected by 
the fact that ho and his follow docroo-holders 
arerco-exeeutors. JLachman Dai y. Chatur- 
MmjDa*, A.W.N. (1900), 16^3 A.L.J. 49^28 

E;m*‘ „ t " 

BA^kkri and Rich .vans, jj. . 

. Be0tncea .~\ 26 A. 318 and 26 A. 334,* h\ 

(16) ;. S. 102^-See No. 11, swpra. 

8s: m a*d m—8ee J, 24, 


/. — Imperial Acts* ^(Qpntinned). 

Act y of 1881 (Prohate and Administration).— 

(Concluded). 

(17) 8s. JAW, i« 30, 131^-Demphstrntive legacies , 
interest whether allowable on. 

S. 128 of the Act provides that the legatee is 
entitled to the produce of a specific legacy and 
Ss. 130 and 131 entitle legatees to interest on 
gener.il legacies. The absence, however, of a 
distinct provision iu regard to payment of 
interest on demonstrative legacies, does not 
imply an intention to disallow interest in such 
cases. As regards the matter of interest, de 
monstrati vc legacies are to be viewed as of the 
nature of the general legacies and, therefore, as 
carrying interest at 6 % per annum from the 
expiry of one year from the death of the testa- 
tor, such interest being payable out of the 
income or profits from which the principal 
amount of the legacies has been made payable. 
Ghinn&m Rajamannar y. Tadikonda Rama- 
chundpa Rao, 29 M. 155. ^ * 

SUDKAHMAKTA AYYAU and Boi}t>AM, JJ. 

(18) S. 130— Sec No. 17, supra. 

(19) S. 131— See No. 17, supra. 

See , also , I. 22-26. 

Act XXVI of 1881 (Negotiable Instruments). 

(1) Absence of ‘consideration for the making 

a pro-note — Rights of a bona fide holder ill 

due course for consideration and without notice 
of want of consideration — See Promissory 
Noth. No. 2, 1 M.L.T. 893. 

(2) 8s. 4, 15 — A non-negotiable instrument , 
whether could be assigned by endorsement — 
Assignee , whether becomes entitled thereon 
to sue 'the maker. 

This was a suit on a pro-note, without the 
words “order” or “boarer” or their equivalent, 
brought by the plaintiff, to whata the note h$d 
been assigned by endorsement thereon. It was 
pleaded in defence that a document, though ‘ a 
promissory note, was not a negotiable instru- 
ment and consequently could, not be , assigned 
by endorsement. Held , the document;' not 
containing the necessary words to render it * a 
negotiable instrument, was hot. capable of , 
being transferred by mere endorsement, and It 
was not, therefore, competent- for heaksigneO 
to maintain a suit upon it,, P*rfltiY,Chain 
fiufch, 144 P;R. 1906, • ! 5 i? **■' . * 
Robkrtson, j. %/'' " w 

Refereneer.'—QQ Pttk'iuM*, 1^4,. 10 

A. !», 24M. 0M & .v 

St. i, no, 

—Protniuoqt notee&otftt&ty 
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t.~ lmperi*l 4cts,— (Continued.) 

Act XXYl of 18ft* (negotiable Inrtrumeirt*)- 

—(Continued.) 

In necessit ff—Liabil i ty of other* mewbcrs*- 
Agenby. 

Whew the karta of a joint undivided Hindu 
family horrows mouey on promissory notes, for 
the purpose of. pi jou^t family business or tp meet 
a joint family necessity, the creditor oan reco- 
ver the money from all the members of the joint 
family, although they were not id l parties to 

• the notes. 

Ss. 26, 27, & 28 of the above- Act refer to 
cases of ordinary agency (a). Baisnab Chandra 
De y, Ramdhon Dhor, 11 C.W.N. 139. 

Ghosk and Geidt, jj. 

Inferences:— (a) 23 M. 597 & 7 C.W.N. 725, H. 

(*) Sh. 0, 27 , 78— Suit oti a pro-note— Vali- 
dity of idea that the holder is a mere 
ben-amidar not entitled to sue— Undisclosed 
principals cannot sue or be sued on a 
negotiable instrument — Law Merchant be- 
fore the Act~~BiUs of Exchange Act , 1882— 
Cou tract Act , 1872. 

S, 78 which provides that 44 payment— must, 
in order to discharge the maker, be made to 
the holder” is imperative and precludes the 
maker, when sued on the instrument, from 
pleading discharge by payment to any one^ut 
“tho holder”. The ui$ of the words “entitled 
in his own name ” in the definition of “holder” 
in 8. 8, prevents any one from claiming the 

• rights of a “holder” under the Act, on the 
gro u nd that the ostensible holder was a mere 
btmamidar. Under 8. 27 also, a principal can 
only be made liable, through his agent, on a 
negotiable instrument, when tho agent acts in 
the printip»r& name, i.e., when bo Higws as 
agent. An pndMosed principal cannot be sued 
on a. negotiable -instrument ; because, in tho 
case of s$ph instruments, passing from hand to 
hand, u^jge a.a4 policy alike require that tho 
reiki contrast; should appear on the bvee of the 
instrument, i 

The pMv1*iowi flt the Contract Act usAo rights 
and UAbiUjMM’hf uadkilcwd priiKapols are»ot* 
intetid^' Wi ettw wdl4«9t«Wiri»ed . niIeii ag to 
1 whioh oontmuod to be 

ttfrotoMA to 

tfejf Siiitrkiheute Act. 8». 

• ;A»V. .w. aj»o to 

Bf 

, j WtowM Mw Iw< 

i v ye*-) 


/. — Imperial Acts. — (Continued.) 

Act XXYI of 1881 (Negotiable Instruments). 

— (Continued). 

Itefeccnccs Second Appeal No. 182 of 1891, 
Madras (Un reported) ; 21 M. 30 & 28 M. 205, 
Appr. C.tt.P. No. 678 of 1895 f 7 M.L.J, 04 & 
21 M. 391, orer-r tiled. 23 M. 597, explained. 
2 C.W.N. 280; U.R., 9 Ch. 035 ; (1805) J,.R. 1 
Q. 11.1)7 (1848) 5 C.R. 683, It. 

(5) Ss. 8 and 54— A promissory note may be 
indorsed in blank and delivered to any person, 
the effect of such indorsement and delivery 
being to convert tho pro-note into one payable 
to bearer. Indorsement and delivery in sucli'a 
way to a person, in the capacity of agent and 
attorney of his principal, the principal would 
be the person entitled to the possession of the 
promissory note and to recover the amount duo 
thereon from the. maker. Nanak Ch&nd Y* 
Durant, 9 P.B. 1906=19 P.L.K. 1906. 

Kensington and Chitty, jj. 

(6) 8, 2 — Forged endorsement— Endorsers a 
bogus firm— Innocent transferee obtains no 
title. 


Plai litiffi s were the payees of two 7i midis. They 
employed a broker to sell them. The broker 
represented to the plaintiff that the firm of 
Harsahai Mai Kedar Nath wanted to purchase 
the hundis , whereupon the plaintiffs endorsed 
the hand is, in favour of Harsahai Mai Kedar 
Nath. The broker then forged an endorsement 
from Harsahai Mai Kedar Nath in favour of a 
firm which had no existence, and then another 
endorsement, purporting to in* from this ficti- 
tious firm in tavourof another, which too had 
"no existence. The defendants, purchased iu 
good faith and for value these hmulis - the 
broker again forging an endorsement from the 
second fictitious firm in favour of the? defendants. 
Upon the plaintiff’s, the payee's, suing for 
money, told, that they wore entitled to succeed, 
even if the, defendants were transferees in good 
faith and for consideration. S. 9 of the Act 
contemplates a person who is the payat pr the 
indorsee of mi instrument. Therein a distinction 
between tho case of a bona fide purchaser for 
vai|UCi Who acquiree a defective title to a 
negotiable instrument and a purchaser, who 
Wukes no title whatever. Jal Batata y* 
KahbUb Bakhth, A- L. JF, Ste^A. W.N, 


^90fth77^A.^, ' 

, V, c-. 4. and Bumatr, *. / 

' t>. H3 p: P. $7$ t 




39 


’tHE CUKBBNtt INDEX, 1906. 


to 


I.— Imperial .Acts. — (Continued). 

Act XXVI of 1881 (Negotiable Initmments). 

—(Continued). 

Ss. 9 and 58— See I, Limitation Jcl, No. 24. 

(7) S. 13 — Endorsement on pro-note— Inten- 
tion to pffect * a transfer. See Promissory 
Noth, No. 4, 1 M.L.T. 329. 

(8) Ss. U. 48, 48- Government Promissory 
note, transfer of interest in. 

In June, 11)03, the plaintiff endorsed some 
Government Promissory Notes of the value of 
Bs. 20,000 to the Secretary of State for India 
as'security for one B, a Government treasurer. 
In August, 1903, he presented an application to 
the Deputy Commissioner, in which he stated 
that he had sold the notes to S, that he would 
endorse the notes to S when required to do so, 
that S had purchased the notes subject to the 
Secretary of State’s lien, etc. On the following 
day, S presented a corresponding petition to the 
Deputy Commissioner, in which ho stated that 
he had purchased the notes and had a lien on 
them subject to the Secretary of State’s claim. 
About the same time, the plaintiff, by a letter, 
requested S to discount certain hundis in the 
name of certain firms and S discounted some 
of them to the extent of Rs. 9,000. Subse- 
quently, the plaintiff brought a suit for decla- 
ration that the notes were not liable to attach- 
ment in execution of the decree of the first 
defendant, Allahabad Bank, against the 
defendant S. Held , that the interest of the 
plaintiff in the notes was transferred to S, that 
the transfer was purely of a chosq in action, to 
which the Negotiable Instruments Act did not 
apply, and that the plaintiff’s suit was not 
maintainable. Jaj&n Nath v. The Allahabad 
Bank, Ld., Lucknow, 9 O. C. 171 (B). 

Scott and Wklls, j. cs. 

References.— 11 M.290, 17 M. 401, 28 M. 544, 
24 M. 057 (Notes), R. 

(8-a) S. 15— See No. 2, supra. 

(8-b) S. ‘20— See No. 3, supra. 

(8-c) S. 27— See Nos. 3 & 4, supra 
(8-d) S. 28— See No. 3, supra. ' 

(9) S. 40— See No. 8, supra. 

HO) S 48 -See No. 8. supra. 

■ i i 54— See No. 5, supra. 

8. Limitation Act . , No. 24. 

* (11-a) S. 78— See No 4, supra. - 

(12) 8. 80— Hundi, suit on— Collateral agree' 
meat a$*to interest— Rate of interest— The 


L-— Imperial Acts.— (Continued). 

Aot XXVI of 1281 (Negotiable Instrument*)* 

—(Concluded). 

Usury Laws Repeal Act (XXVIII of 1886) 
Evidence Act (I of 1872), 8 . 92, prov. (2). 

Hundis upon which a suit was brought were 
silent as to interest. But it was proved that in 
accordance with the custom of the district the 
parties bad entered into a collateral agreement, 
embodied in written documents, that the 
hundis should bear interest at 30 per cent, per 
annum. 

Held^— That S. 80 of the Negotiable Instru- 
ments Act, being an enabling section, was 
no bar to the recovery of interest at 
the above rate. Goswami Bri Ghanahlam 
Lalji y. Ram Narain, 11 C.W.N. 105. (P&I 
loud Macnaughten, Sir Arthur Wilson 
& Sir Alfred Wills. 

See, also , /, 27, No. 3 . 

Act II of 1882 (Trust*). . 

(1) Position of guardian with regard to 
minor's property— Sec Guardian and Minor, 
No. 1, 8 Bom. L. R. 883. 

(2) Trust-deed, construction of and formali- 
ties necessary for— Settlement on children 
of grand children by way of remainder, 
whether valid under Hindu Law or bad as 
violating rule against perpetuities— Trans- 
fer of Property Act, Ss. 14, 15 and 2 (d) t 

Under the trust-deed in question in this case 
one R and his wife conveyed certain lands to 
trustees in trust to pay certain monthly allow- 
ance during the joint lives of R and his wife 
and throughout the life of the survivor of them 
and on the death of the said survivor, to pay the 
same allowance to two grand-daughters of R. 
The deed [further provided that, on the 
death of the survivor of the grand-daughters, 
the trustees wore to hold the property in trust 
for the sons of the grand daughters, who attain 
the age of eighteen and the daughters of the 
grand-daughters, who attain that age or marry 
such that each child of the grand-daughter 
was to take his or hor share of the corpus on 
coming of age if a male or, if a Mmale, ou be- 
ing married. On the. question whether such 
£i ft fo the children of the grand-daughters was 
good under Hindu Law or bad for remoteness 
or on any other ground, it was held that, since 
the trust in favour of the children of a grand- 
child was an event which was to happen ■ upon 
the death of the grandchild or of the widow 
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let II 8f 1888 (Tnute)^(ContittttftZ). 
whichever should last happen, and the par- 
ties, to whom an estate for life was con- 
veyed, were in being at the date of the settle- 
ment, the gift in remainder to the children of 
the grand-daughters was good and valid under 
Hindu Law, and did not contravene tfte rule 
against perpetuities, 8. 8 (d) of the Transfer of 
Property Act providing that nothing in the 
second chapter of that Act shall be deemed to 
' affect any rule of Hindu Law. 

On behalf of the appellant, it was further 
argued that something was required over and 
above the execution of the conveyance and its 
registration, something in the naturo of phy- 
sical delivery of possession in ordor to effect 
a valid transfer and it was held, there is 
nothing in S. 6 of the Trust Act to 
suggest that trust-property cannot be 
effectively transferred by a registered instru- 
ment. Under S. 123 of the Transfer of Pro- 
perty Act, tnmsfcr, by way of gift, of immov- 
able property can l»o effected by a registered in- 
strument and, there Iming no reason for hold- 
ing that what is sufficient in the case of a gift 
of land is not sufficient in the case of a con- 
veyance of land in trust, the deod in question 
operates as a valid declaration of trust and an 
effective transfer of the property. Rang&natha 

Mud&liar y. Baghirathi Animal, 1 M. L. T. 

227. 

Whitk, c.j. and Bknson.j. 

Inferences . — 9 M.I.A. 134, 0 B.L.R. 337, 

32 C. 992 and 12 0. 663, H. 

8. 6—1, MO. 

S . 8— I, Hindu Law (Joint Family), No. 4. 

S. 26 — I, 28. 

8. 80—1, 28. 

(8) S. 53 of the Act strikes at transactions 
entered into by a trustee for his own profit after 
he has accepted the trust and while he is per- 
forming the duties of the office. But it does not 
render void a mortgage, in favour of a person, 
created before he becomes trustee of the proper- 
ty by the deed of trust itself as a condition of 
the trust imposed by the settlor. 

There is nothing in the Act, that a ccat hi qne 
trust shall not be appointed a trustee. He is 
not as such incapacitated from being a trustee 
for himself and. others; but, as a general rule, 
he is not an altogether fit person for the offioe 
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Act II of ml (Trmti). —(I Continued ). 

in oonsoqucnce of the probability of a conflict 

between his interest and his (Jufcy. A iMtibal y, 

Abdulla Haji Mahomed, 8 Bom. L. R. 652. 
Chandavabkaii, j. 

(4) Sh. 81 and 83 -See Limitation Act, 

No. lfif, 8 Bom. L.lt. 328. 

8. 82—1, extract Act, No. 5. 

—I, Hindu Law (\nil) t 9t 

(5) S. 83— See No. 4, supra. 

(6) S. 84— Registered, conveyance in fraudjif 
third person's title-Plaintiff “ in p w 

delicto ” with defendant not entitled to any 

' relief— illegal purpose 7U)t carried into exe- 
eution," waning of the words— Partial 
but substantial performance sufficient execu- 
tion. 

Plaintiff sued for recovery of price alleged to 
have been paid by him to first defendant on 
account of sale of land by the latter, of which 
land plaintiff was subsequently deprived. De- 
fendant alleged that, in pursuance of a cons- 
piracy between him and the plaintiff to defeat 
the title of a third person in possession of the 
land under a prior oral sale to him followed by 
an unregistered instrument by its original 
owner, plaintiff got the original owner’s son to 
execute a registered conveyance of the land in 
favour of the 1st defendant, who in his turn was 
made to convey it to plaintiff under the regis- 
tered sale-deed in question. Defendant, there- 
fore, pleaded that plaintiff as one concerned in 
the fraud of which, the execution of the present 
conveyance to him formed part, was not en- 
titled to seek the relief claimed us for breach by 
vendor of warranty of title. Held, plaintiff 
was not entitled to recover, as the transaction of 
the sale he relied on was part of a fraud in 
which he himself was concerned. Further, on 
the contention raised for the plaintiff that he 
was not debarred from seeking relief* since the 
unlawful compact was not fully carried out and 
the third person conspired against was not in 
fact defrauded and the illegal purpose in this 
ease was “not carried into execution 41 within 
S. 84 of the Act. Held, the unlawful agree- 
ment need not be fully carried out to warrant 
the application of the rule us to persons in pari 
delicto J^a). Part performance of a substantial 
character would suffice to prevent the plaintiff 
r|rom recovering and such a partial execution of 
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/. — Imperial Acta . — (Continuity . ' 

Act II«f 188J (Inuto).— (Concluded). 
an illegal purpose must be regarded as^ carry- 
ing out Into execution" of the illegal purpose 
within the meaning of S. 84 of the Act. Mutheo 
Raman CheU^v. Krishna Filial, 15 M.L.J. 
478=2 9 1L 72. 

Subbabmania Ayyar, Opfo. c. J t and 
SANKA.BAN NaIII, J. 

Ilef&ences. — (a) 24 Q.B.I). 74i and 15 Q.B. 
D. 561, J*. 

(7) S. 91 — See Tbapbpku op Property Act 
(IV uv 1683), No. 18, 29 M, 177. 

Act IY of 1882 (Transfer of Property).— Sec* 
Transfer op Property Act. 

Aot Y of 1882 (Easements).— See under 
Easement* Act. 

Aot YI of 1882 (Companies). 

(1) S. 4 — Association under chit agreement 
members of t more than twenty — Registration. 

A chit fund was started on n kararnamah en- 
tered into botwocn first defendant and another, 
both of whom were the organisers of the chit ; 
and the members specified therein were, at the 
beginning, fourteen in number. Subsequent 
to the date of the kararnamah. however, other 
members were being Admitfcted, so that, at the 
time when the prosent suit was brought, the 
total number of members exceeded twenty. The 
question, therefore, had to be decided, whether 
the parties to the agreement constituted an 
illegal association, for not having been register- 
ed under S. 4 of the Indian Companies Aot or 
whether the said two organisers were alone the 
proprietors of the chit, registration of which, 
therefore, being unnecessary, Following the 
decision reported in 20 M. 68, the District 
Judge decided that registration of the associa- 
tion was unnecessary, because the agreement in 
question was of the usual kind and the subscri- 
bers* stood in no relation to each other, but each 
subscriber was personally liable to the managers, 
and the managers to him. ’ On appeal, under 
the Letters Patent, presented against the order, 
ofthe High Court on the revision petition pro* 
ferred from the decree of the District Court, it 
Wii considored essential that all doubts that 
niight .be held as to the necessity or otherwise 
for t^'j^&trutiou of such iisscKuations should, 
as ^ar ae possible, be sot at rest and reference 
was therefore inode to the Full Bench, of thg 
question whether the parties to the above agree 


I, — ImperM ; 

Act YI of 1882 

ment constituted an assoehttl^nof such nature 
that, under S. 4 of the jndlan Ccnuposhes Act, 
1885, registration Waa necessary . . Held, by the 
Full Bench* applying the r teat correctly laid 
down ii|.20 M. 68 (78) vie., **to constitute an 
associatRni, within the meaning of the ■taction, 
the oxistenoe of a legal relation between more > 
than twenty persons giving rise to joint rights 
or obligations ormutal rights and duties is 
absolutely necessary,” the parties to the instru- 
ment in question did not constitute an associa- 
tion requiring registration under B. 4 of tho 
Act, seeing that, though the organisers of the 
chit fund were styled in the instrument as 
agents yet taken as a whole it showed beyond 
doubt that they were, really the principals, or 
proprietors, Heelamega Sastrl r. 9. Applah 
Sastri, 1 M.L.T. 237-16 M. L. J/885 = 29 M. 
477. ■ 

White, c.j., and Surrahmani* IyAr and 
Benson, jj. • 

References. — 20 M. 68, Appr. t 19 M. 31, 11 
M.L.J. 130 and 1 M.L.T. 106, R. 

(2) S. 4 — Chit association of more than 20 
persons— Necessity for registration — Suit to 
recover subscriptions paid to an unregister- 
ed association , maintainability of — 

Suit to recover the amount paid by the plain- 
tiff on account of subscriptions in a chit-fund. 
Jn this case, the question whether the suit was 
maintainable had to be decided and that depend- 
ed on whether the said chit-fund, which was an 
association of more than 20 pgrsoqs, with the 
acquisition of gain for its object, was not an Ulo* 
gal association for want of registration under 
S. 4 of tho Indian Companies Act (VI of. 1882). 
Held, the collocation of the teruis used hi. th6 
above S. 4 shows that an 1 association, ’ So as to 
fall within tho purviow of the section, . heed hot 
necessarily he a company or a partnership strict- 
ly so called, but that a combination; of more, 
than 20 persons associated together for a com- 
mon purpose, having for its object the acquisi- 
tion of gain, is enough to satisfy the require- 
ments of the terms. . -Vv'i \ 

Ju the present case, the 
been (darted and conducted 
Hcrihers acting together; as a joint concern* and 
the nunxher of suoh # subscribers . being more 
than 20 in number, the ^ as^xdaiion ” ^ 

[j requiring registration under tbe^ot and j^qi 
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/• —ImpirM Acts. —'(Continued). ' 

a<* vr*f im 

having been bo registered it is an illegal asso- 
elation, and the present Sait based on a con- 
tract founded upon that' illegal association 
is, on the authority of the ruling reported in 
Baniasaiihl Hhagavathar v. Nugendrgyya (a) 
not maintainable. Kadasaml Atari y. Pechl 
Atari alias Pechl Mutbu Atari, 1 M. L. T. 
106. - '-'-'f'S 
Moobe, J. 

References.— {a) 19 M. 81, F., 20 M. 68, 22 
M. 212 and 1 Jf, H. C. R. 448, D. 

8. 43 — I t 30. 

(8) 8 , 68— Suit by a share-holder— - Jurisdic- 
tion-Right to rote at meetings of share- 
holders- Cause of action, when not alknced 
. to vote . 

At^ meeting of the share-holders of a Com- 
pany, certain of the share-holders were, accor- 
ding to the decision of the majority of those pre- 
sent. not allowed to vote ; these share-holders in- 
stituted a suit for a declaration that they were 
entitled to vote at the meetings of the Company. 

Held, that tho plaintiffs had a cause of action, 
although their names might not have been 
struck off from the list of share-holders and 
that there was nothing in the Companies* Act 
to exclude the jurisdiction of ordinary Civil 
Courts in such a suit (a). Oobinda Prosad 
Das v. Akhoy Kumar Dey, 10 C. W. N. 206. 
Rampini, and WoodrofI’e, jj. 

Reference . — (<*) 6 Ch. Div. (40 and 41, Vic.), 
70, R. 

38, 147 and 169— T, 

(4) 5. 214 — Company— Lb|bidation— Direo- 
tov— See Pboceduiuc Cope, No. 86, 7 

BcuUi L. fr.246. 


I* — ImpCHml Acts, —(Continued). 

Act XY of 1682 (Presidency Small Oauco 
Courts) (Concluded ) . 

tion cannot be made under S. 88 of the Presi- 
dency Small Cause Courts Act for a new trial, 
S. 88 only applies “ where tho case has ; been 
eon tested. ** Where there was no* contest, 
there was no ‘ ‘trial** and consequently there 
cannot be a “new trial *\(a). 

In an application, under S. 88, for a new 
trial of the natters arising under S. 108, C. P. 
Code, and Rule 70 of the High Court’s Rules, 
the Small Cause Court has no jurisdiction to go 
into the merits of the case. Ananta Coonteri 
Dassi y. Radharani Dassi, 3 C. L. J. 199. 
Maclean, c. j. and Bankkjek, j. 

References.— 22 C. 784 and 10 B. L. R. 365, 

Distd. 9 

• 

(2) S. $8— Small Cause Court— Ordering a 
note trial — Jurisdiction— Cir. Pro. Code 
(Act XIV of 1882), 8, 6%$ — High Court - 
Revision . 

The jurisdiction exercised by a Presidency 
Small Cause Court under S. 88 of the Aot, 
is in no way limited, like the jurisdiction exer- 
cised by the High Court, under S. 622 of the 
Civ. Pro. Code, 1882. 8. 38 is in widest 
possible terms. BapuJI Dorabji v. Dastur 
K&Ikushru, 8 Bom. L. R. 678. 

Jenkins, c. j. and Beaman, jr. 

(8) Ch. VII — Power of the Small Cause 
Courts to set asido ex parte, order — See Civ. Pro. 
Code, No.84, 8 Bom. L.tt, 808. 

Act YII of 1887 (Suits Valuation). 

(1) 8s. 3 , 7, 8, 11 — Suit for declaration of 
title to land— Valuation fixed for purposes 
of jurisdiction — Court's power to fix valua- 
tion w}*eu it is disputed. 


8. 842—J^Catnpany, Nbs. J, 3 , 4 and 8. 
TI of 1882. 

V; Civil Pto. Code, fids, 87 and 24$. 

-^I f Coniraot Act, No. 12. 

ActXYoMSSa (Presidency Small Cause 

^ ‘ y- f . . 

' JVCWs, S- R# 

1 yfhm and an 


The words 11 as determinable M in S. 8 of the 
Suits Valuation Act, mean determinable by the 
Court, which has to try the case. 

Per Aston, j.— T here is no express * provision 
in the Suits V4uation Act, making the valua- 
tion, for the purposes of jurisdiction, prvma facie 
determinable, by the plaintiff in any suit, which 
eah be valued lower for the oomptitatmit of 
Cdut^fees. & 4 of that Actmdfcates that the 


' . a sdit mentioued in Sob, ft, At*L 17 r Court 
* ' l&fct- .Which' ’ relates to ’ igbd '* : at in} 


.. .__J^esi : t ;.ih 'v' land, ■ is thaA' , ' l %€i-' : 'yalue of' 
'*3uu; ■% 'jjate^ %*! ptepjteye if 
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J. — Imperial Acts.— {Continued). 
lot YII of 1887 (Haiti Valuation).— (Co« tinned) . 
shall be governed by the value of the land or 
interest in land,. Where such value is not 
determined by Rules made under S. 3 of the 
Suits Valuation Act, the value must, (where dis- 
puted), he determined by judicial decision in 
the suit, such determination being subject to 
the provisions of S. 11 of the Act. Dayaram 
Jagjivan v. Gordh&ndas Dayaram, 8 Horn. 
L. It. 885. 

Russell, Ag. c. j., and Aston, j. 

.References :-2 A. 720, 13 C. 102, 15 B.L.R. 
J^>p. 1, 4 B. 515, 29 B. 207, 8 C. 975, 29 B. 
229, 17 C. 080, 083, 8 C. 75, 9 B. 20, 27 M. 
480 and 8 B. 31, R. 

(1-a) S. 7— Soe No. 1, supra. 

(1-b) S. 8— See No. 1, supra. * 

(2) — S. 8 — Jurisdictional value for suit for 
settlement of accounts— See Court Fisks Act 
(VII op 1870), No. 6, 46 P.R. 1906. 

(3) Ss. 8, 9, 13 — Bengal. N. W. P. t and As- 
sam Civil Courts Act [XII of 1887), Ss. 18 , 
19— General Clauses Act (I of 1887). S. 8 
(13)—" Value"— Jurisdiction— Suit for res- 
titution of conjugal right*— Capability of 
valuation — long jiracticc. 

The practice, which has prevaled for upwards 
of half a century, of allowing the plaintif, in a 
suit for restitution of conjugal rights, to put a 
Value on the relief, which he asks for, and thus 
determine the jurisdiction, is not illegal and 
should not be departed from. 

The word 11 value ” in S. 19 of Act No. XII 
of 1887 may be interpreted to mean the valua- 
tion put by the plaintiff ou the relief sought by 
him. 

A suit for restitution of conjugal rights does 
not admit of being satisfactorily valued, but 
the plnintiff can put his own valuation, subject 
to the power of the Court to refuse to accept 
the valuation if it is not bona fide. A money 
value, liowevor arbitrary, can bt placed on all 
suits. A Munsiff can, therefore* iry a suit for 
restitution of conjugal rights, the v&luc of which, 
as fixed by the plaintiff, is within his pecuni- 
ary jurisdiction. Zaer Husain Khan v. 
Earthed Jan, 3 A. L. J. 266 (F.B.)=A. W. N. 
0006), 99 = 28 A. 545. 

Stanley, c.j„ and Bukkitt and Auchan, jj. 

Reference .— *»31 C. 849. I Jins, 
j: (4) S. 9-7 See No. 3, sujmt. 


/. — imperial Acts* — (Continued). 

Act VII of 1887 (Suits Valuation).— (CbwcW.) 

(5) S. 11 — Partition Suit for— Valuation. 
The value of a suit for partition for 
purposes of jurisdiction, is the value of the 
entire estate sought to be partitioned (a), and 
not that of the shore claimed by the plaintiff. 

Where, however, the suit had been erroneously 
valued in the Court of first instance according 
to the share of the plaintiff : 

Held , that S. 11 of the Aot was applicable • 
and the appellate Court would not interfere, 
unless it was proved that the undervaluation 
had affected prejudicially the disposal of the 
suit (b). Edvard Dalglish y. Ramdhari Sahu, 

4 C.L.J. 509. 

Haiungton and Pratt, jj. 

References:— (a) 9 C. L. J. 197, F. (b) 

1 C. W. N. 136, Appl. 

(0) S. 11— See Jurisdiction (General), 
No. 2, 71 P. L. R. 1906 & No. 1, s\ipra. • 

— S. ll—l 31. 

(7) S. 12— See No. 3, supra. 

— See , further , /, Civil Pro. Code , No. 315 • 

Act IX of 1887 (Provincial B.C. Courts). 

See Small Cause Courts (Provincial) Act 
IX of 1887. 

Act Y of 1888 (Inventions and Designs). 

(1) Rule issued under S. 30 on respondent — 
Respondent shewing cause by affidavits — 
Issue directed to be tried — Onus of jrroof at 
trial . 

The applicant obtainod a rule under S. 30 of 
the Act. calling »*pon the respondent to show 
cause that he haujuot acquired exclusive privi- 
lege in a certain invention. The respondent 
showed cause against the rule by affidavits, but 
the Court, instead of discharging the rule, 
directed the issue to be tried. 

Held— At the trial, the onus of proof lay on 
tho respondent. In re Inventions and Designs 
Aot of 1888 and Alexander Gray, 10 C.W.N. 
985. 

Harington, j. 

Act IY of 1889 (Merchandise Marks). 

8. 19 A— See Trade-Mark, No. 2, 4 C. L. J. 
2(58. . , 

Aot VII of 1888 (Succession Certificate). 

S. I, cl. 4—I t 38 . # 

(1) Ss. 3(8), 8 and 9— Grant of certificate-^ 
Order to file security— Practice, 
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1.— Imperial Acta.— (Continued); 

Act Yli of 1389 (Succession Certificate).— 

(Continued). 

Where a Judge, acting under S. 9 of the 
Succession Certificate Act, requires security to 
bo furnished by a person, to whom a certificate 
of succession is granted, the amount of the 
security should be specified in the order and 
a time should bo prescribed within which the 
security must be furnishod. 

Semite— that S. A of the Act cannot be 
'applied to the case of a fixed deposit in a bank, 
such a deposit not being a “ security ” within 
the moaning of S. 3 (2). Gulr&jl Kunwar y. 
Jagdeo Prasad, A.W.N. (190G), 94-28 A. 477. 
Baxuiwi and' Richards, sj. 

(l-a)*S. 4— Succession Certificate — Execution of 
decree — Jurisdiction of execution Court to 
question valid It // oj\lceree. 

Where tin Court refused execution of a 
decree, on tlpj ground that it should not have 
been passed, ginoc plaintiff hud not obtained 
succession certificate before passing of the de- j 
cree — j 

Held , that, as the Court executing a decree 
is not competent to question the validity of a 
decree passed by a Court of competent jurisdic- 
tion, the execution Court had acted with ma- 
terial irregularity in refusing execution of the 
decree. Tika Bai y. Godha Ram, 14/fP.L.R. 
1900. 

Lai. Ciiand, j. 

(2) S. 4— 1 Debt' — Suit on a mortgage — De- 
tree against the mortgaged property — De- 
cree against person. 

No succession certificate neH be taken when 
tko suit is one by a mortgages to recover the ■ 
mortgage-money by sale of the mortgaged pro- 
perty, the decree in such a suit not beiug a 
* debt* within the meaning of S. 4 of the Act : 
blit a certificate is necessary us a condition 
precedent to the passing of a decree, if the suit 
is one to enforce the personal obligation of the 
mortgagor. Palantyandi Pillay y. Yeeram- 
mal, 29 M. 77. 

SunnAifMANU Aivar, Offu. c. j. and 
Bodd.vm, j. 

Reference*— 16 A. 239, not F. 9 

8.4— I, 32. • • 

5.3— 7, 83. 

(3) S. 8— See No. 1, snp^a. 

(A) S. 9— See No. J, supra. 

—5. IS, cl.Je)—Ii Right of Suit, No. 35* 


/. — Imperial Acts . — (Continued). 

Act YII of 1889 (Succession Certificate). 

— (Concluded). 

(6) S . 10 — Insurance —Premia paid out of 
salary of deceased — Sum insured prim a 
facie his separate property. • 

Application for a certificate under the Act, in 
re8pect 9 of moneys due* to deceased on policies of 
insurance, was mude by his widow but opposed 
by his brother , # wlio set up his title by survivor- 
ship and prayed for a certificate in his own 
favour. The District J udgo granted the certi- 
ficate to the brother. On appeal by the widoAg, 
held , the lower Court ought to have issued tlv* 
certificate to the widow, acting on the view that 
the money in question was prima facie the 
separate property of the deceased, the premia 
having l>cen paid by him out of his salary (a) 
and the hrotkes must have been 18ft to establish 
his right by suit, chiefly because he had based 
his claim solely upon the assumption that the 
education of the deceased was at the expense of 
the family. Rajamma y. Ramakrishnayya, 
29 M. 121. 

Si huahmania Ay yah, Offts. c. j. and San- 
KAllAX NaIJI, j. 

Reference.— (a) 13 M. L. J. 75, R. 

S. 19 — 7, .VI. 

Act YI 1 1 of 1890 (Guardians and Wards). 

Ss. 3 , 9 and 10 — See 7, (1 medians and Wards 
Act , No. 7. 

Ss. 3, 16 and *9 „ No. ii. 

(1) Ss. 7, 7 , 12. 47, cl. (a) — Guardian of an 
infant , order appointing- Guardian ad li- 
tem, power to appoint — "Court." meaning 
of — Appeal against order— Appellate Court , 
power of, to direct stay of order appealed 
against— Appellate Court , power of, to 
make ad interim aider appointing guardian 
— C.P* Code, Ss. 545, 582— Procedure, if 
to be regulated only by the Code — Onus of 
proof— Status quo, maintenance of— Injury 
to inf ant— Inherent power of Conti — high 
Court. 9 * 

Per Woowiofff., j. — Civil Courts, in this 
country, have, in matters of procedure, powers 
beyond those, which are expressly given by the 
Code of Civil Procedure, which binds the Courts 
only so far as it goes. The Code does not affect 
powers previously possessed unless it expressly < 
takes them away. It docs not affect the power 
and duty of the Courts to act (^cording to 
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1. — Imperii! Acts . — (Co»tf inuei). 

let ¥111 of 1800 (Guardians and Bfardt)*— 

(Continued), * 

equity and good conscience in cmm tor which 
no express provision is mode. 

The Court has an inherent power to do that 
justice for the administration of which alone it 
exists* 

Per curium:— An appellate Court, having 
seisin of an appeal, has power to make an order 
staying proceedings in a lower Court pending 
the boating of the appeal to that Court. The 
power td stay proceedings is ancillary to the 
power of the appellate Court as the appellate 
authority to reverse the order -of the inferior 
Court (a). 

The High Court, has power, pending an appeal 
before it, against an order appointing a guardian 
of an infant under the Guardian and Wards 
Act, to stay proceedings in the lower Court for 
the carrying out of the order appealed against. 

The High Court as an appellate Court, has the 
power to make an interlocutory order appoint- 
ing an ad interim guardian. Per M'oox&kjee, 
j. — The appellate Court, when it hears the 
appeal, is competent to mako, in substitution 
for the order passed by the inferior Court, sueh 
an order as, in its opinion, ought to have been 
passed by that Court ; and, as ancillary to the 
power which the appellate Court thus possesses 
of appointing a proper person us guardian, it 
possesses also the power to apoint a temporary 
guardian during the pendoncy of the appeal. 
The Court, in an appoal from the Anal order, 
has in this respect the same power which has 
been expressly conferred upon the Court of first 
instance (6). 

Such power may be exercised, even though 
no statutory provision has been made for it. 
When a party has got an order in his favour 
from the lower Court, he is entitled to rely on 
that order and thus to throw the onus upon the 
party appealing against the order, of satisfying 
the superior Court as to why that order should 
not he immediately canned into t fleet, and why 
atemporary guardian should be appointed ; and/ 
i( a satisfactory ease is made out ‘by him, the 
Hlgh Co|^t will interfere and order that the 
$3^° should not bo disturbed during the 
.pec^tby of the appeal, 

Qadere : — Whether S. 545, & P. Code, ap. 

H pit an application for the stay of .proceed- 
ings & the lower Court under an orufcr appoint- 
ing a guardian of an infant (c) ? Panqhanan 


L—lmpertsti AptMi^Ctodinued). , 

Act rail 

. ( Ctotin&Bityl V ■ V " • • r t 1 - 

Blnfhft Soy y. 9«r*rk* Rath Key. 3 C.L.J. 

39. . 

Woomuhtws, Mookewi, w, , 
Reference!.-^*) # C.W.N. 7€fl **& H O. 
799, ft. (b) : 98 G. 781, R. (e) : 98 C. 784, ft. 
(9) 8. 7-—Teaiam0vhry guardian, removal of, 
when Ms 'intereHratv adverse ta ihe minor, 

, ■> s • \ j t 

A person, who is to suoeeed to the property, pf 
a minor on his death has an interest adverse to 
the minor; and, if he is not a blood relation of 
the minor, he is not fit to be a guardian of the 
minor’s person, although appointed by the 
latter’s deceased father’s wilj 16 he guardian of 
both the person and property of the minor ; 
but if the will is otherwise valid, its provision 
must be given effect to as regards the property 
of the minor. Sami Boer y. Bliavatha Rev 
Gayabavadu, 16 M. L. J. 857. 

Davies & Benson, jj. 1 

(8) S. 7 — See No. 1, supra , % 

(4) Sso 7, 34— Indian Majority Act (IX of 
2875), 8 . 8— Attainment of majority by 
infant of whose person and property a guar - 
dian has been appointed — Order appointing 
guardian on his furnishing security, if com- 
plete before security is given. 

So far as the infos# is concerned, he is put in 
the position of a war <1 as soon as the Gourt has 
made up its mind as to the matters set out in 
els. (a) and (b) of S. 7 of the Guardians and 
Wards Act ; and the proviso that the guardian 
should give security is merely an additional 
precaution to p40act the interest of the infant. 

The effect of t&b order requiring security is 
to suspend the acts of the guardian till he gives 
security. But, as soon as aft order is made, 
under $. 7, the infant becomes a minor and 
remains a ward irrespective of any- act of the 
guardian until he attains the age pf 21 years (a). 
Gop&l Ghunder Bose v. Goneth Chunder 
Brimnnl, 4 C.L.J.112. 

Stephen, j. . 

Reference,— {a) 17 & 847 r R, ■ 

(6) Ss. 7 , 47, 48—Aa brdtf ^ 

• mnderS, 7, if a pen' to '•'* . 

An order made by a ttstrie^ ^ . 

f of the Act, refusip# toajrpolnt a guardi^ is, 
undor -S. 41 , o$eh fjBgh 

Court ; but 8, 48 prpvid^^i^ye a^ 
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/. — Imperial Acts. — {Cyntinued).'' 

lot Ylrt of 1890 (Oiiudiuit UxA Wm<U).— 
(Continued). 

by S. 47 of the Act and by S. G29 of the Code of 
Civil Procedure, an order under the Aot shall be 
final and shall not be liable to be contested by 
suit “or otherwise* Held therefore that, under 
the wording in the atgm Sections, the Legis- 
lature could not have 4 intended that S. 623 of 
the Code should be applicable to such a case, 
, since the words *' or otherwise ” necessarily 
precluded the notion that such orders were 
liable to be contested on review. Farid T. 
Mitho, 143 P.R. 1906. 

Rattkmn & hxt Chand, JJ. 

( 6 ) S. 10 — Guardian and Minor-- Paternal 
uncle or mother— Sec Maiiomkdan Law 
(Guaudianship), No. 2, A. W. N. (1906), 266. 

6 *. 10— I, Guardians and Wards Act, Nos . 1 
and 3. 

(7) S. 12-V*eeNo. 1, supra, 

( 8 ) Application for certificate of guardianship 
by the mother of an unmarried female minor— 
Second marriage of the mother, a Mnhomedan, 
no valid objection— Sou Civil Pro. Cook, 
No. 256, A.W.N. (1906), 64. 

8. 16— 1, Guardians ami Waids Act , No. 2. 

(9) S. 17— Right of guardianship— Competi- 
tion between outeasted mother and paternal 
grand father in caste— Hindu Law — See Act 
XXI of 1850 (Caste Disabilities Removal), 
No. 1, A.W.N. (1905), 205. 

( 10 ) S. 17— Mother’s right to tho custody of 
minor girl handed over to a mission to ho 
taken care of— See Minor, N 9 . 2, 1 M. L. T. 
347. 

8. 17— 1, -4cf XXI of 2850, No. 1 . 

(10-a) 8. 23 — Collector — Board of Revenue, 
sanction by— Manager, powers n/— Dele- 
gatus non potest delegare. 

Where the Collector is authoried by the 
Board of Revenue, as Court of Wards, under S. 
23 of the Act, to raise a loan on mortgage of 
the Ward’s properties, he can delegate his pow- 
ers to the manager acting under him. 

The maxim tl delegatus non potest delegare ” 
is to be undertook with this necessary qualifi- 
cation that, i^nny particular ease, if no aitfhdt* 
ity to delegate hm fjecn given, such authority 
may be, implied from the circumstances of tho 
oaed, Jog^worXaraln 4tafh t. Ral Rodha 
Baw«U* 8 C, L. 5, 165. \ 

Vntint and PoMn»« 11 , 


If— Imperial Ads.— (Continued). 

Act YII! of 1390 (Guardians and Wards).— 

(Continued). 

(11) Sa. 29, 30- -Guardian *and Ward—Scde 
by guardian of ward's property — Condi- 
tional permission— Condition not, fulfilled 
—Sale voidable. 

The*certificated guardian of a minor obtained 
permission from the Court to soil certain pro- 
perty bolongirijf to the ward under tho following 
conditions, namely, “ provided the applicant 
files receipt for the amount paid over to the 
mortgagee in this Court and invests the blll- 
| ance in the minor's name in a security approv- 
ed by the Court within six weeks' time." Held, 
by Bakjsrji, j., that a sale, in the carrying out 
of which the vendee, who had knowledge of the 
Court's order, and tho vendor entirely ignored 
the tennB of t$c order granting permission to 
sell, Was a sale which under the circumstances 
was voidable at the iuHtance of the mi nor. 
Kunja Mai v.Gauri Shankar, A.W.N. (1905), 
274 = 1 M. L. T. 52=3 A. L. J. 80. 

BanBiui, j. 

(12) S. 80 -See No. 11, supra. 

(18) 8. 30 — Act No. XL of 1838 (Minors Act), 
section 18 — Guardian and minor — Lease by 
guardian in excess of fits ix>ucrs—8ale of 
leased property by minor on attaining majori- 
ty— Suit by purchaser for possession— 
Limitation— Act No XV of 1877 (Indian 
Limitation Act), Sih. II , co t. 91. 

The certificated guaidian of a minor granted, 
without previously obtaining the pormibsion of 
the Court, a perpetual lease of certain immove- 
able property, forming, part of the minor's estate, 
on the 2fith of March, 1898. The minor came 
of ngc on the 7th of December, 1901, and on 21«t 
of October, 1902, sold the property, the subject 
of the lease mentioned above. On the 22nd of 
July, 1903, the purchaser sued for possession of 
the property purchased by him, asking for 
cancellation of the lease, if necessary. Held, 
that it was not necessary for the plaintiff to ask 
for cancellation of tho lease as a condition 
precedent to Vis obtaining a decree for posses- 
sion, and that the suit was not barred by limi- 
tation. Abdul Rahman v. Sukhdayal ffiagh, 
A.W.N. (1905), 176 = 2 A.L.J. 507*28 A. 80. 
BittKnjx gnd Richards, jj. 

Refetences.—S A. 859, 9 A. 840, 6 A, 490 and* 
UMMsBefd.to. 

(14) S, 84— Sec No. 4, supra, 


9 
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/. — Imperial Acts • — (Continued). 

Act YI1I of 1890 (Guardians knd Wards).— 

(Concluded). 

(15) Ss. 84, So, 36 and 37 — Administration - 
bond — ssighmcnt — District >/ udge . 

No appeal li^s from an order, passed by the 
Dt. Judge, under S. 85 of the Act, declining 
to assign the bond. 

A bond, under S. 84 of the Act, is to be given 
to the J udge of the Court to enure for the bene- 
fit of the Judge for the time being, with or with- 
out sureties, as may be pi escribed, engaging 
duly to account for what the guardian may re- 
ceive in respect of the property of the ward. 
There is nothing in the section (or in the form 
of the bond given in the schedule to the High 
Court Civil Circular Orders) which suggests 
that the bond ceases to operate either on the 
death of the guardian or of the \yird or on the 
cesser, otherwise, of the guardianship. 

It is competent to a Dt. Judge to assign the 
bond, which is passed in his name, to a third 
person. Ganpat Tatya Mahimkar v. Anna 
bin Anandrao, 7 Bom. L.tt. 803-80 B. 164. 
Jenkins. c.j. and Aston, j. 

(16) S. 35 — See No. 15, supra. 

(17) S. 86 — See No. 15, supra. 

(18) S. 37— See No. 15, supra. 

(19) S. 40— Termination of guardianship by 
minor attaining majority, effect of, on , 
jurisdiction of Court f 

The fact that one of the minors under the ; 
guardianship 1ms ceased to be a minor docs not | 
preclude the District Judge from taking action, ! 
under S. 45 of the Act, and requiring the guar- 1 
dian to deliver up any property of the ward that ! 
might be in his possession or under his con- 
trol (a). Abdul Rahman Sahib v. Abdulla 
Bahftb, 16 M.L.J. 280. 

SuitUAHMAKYA Aiyah and Moo HE, JJ. 

Reference (a) 5 C.W.N. 207, Distil. i 

(10-tt) S. 47 — See No. 5, supra. ' 

(20) S. 47 (a) Sec No. 1, supra. 1 

(21) S. 48— Sec No. 5 , supra. * 

Act IX of 1890 (Railways). 

(1) j5 is. 3 (6*), 77 and 1 40- — Notification of 
claim for refund as condition precedent to 

.. suit— -To whom such notification must be 
given. 

Whore the plaintiff sued a Railway Ccmpany 
for recover y^of money alleged to have been taken 


/ . — / mperiml Acts* — mu d\ 

Act IX of 1890 (Railway*) {Coneliulti)^ 

by the defendant as freight upon csrtaito gxjds 
in excess of what was legally due, and pefare 
filing tho suit gavo notice of her claim for a re- 
fund to the (reueral Traffic Manager, ifii was 
held that this was not a compliance witb\the 
provisions of tho Indian Railways Act, 1890, 
and the suit could not%o maintained. Groa’t 
Indian Peninsula Railway Company y. 
Chandra Bai, A. W. N. (1906), 101 -3 A. L. J. 
329 = 28 A. 552. 

Stanley, c. j. and Bukkitt, j. 
References.— 22 M. 137, 24 C. 306, 2G B. GG9 
and 26 A. 207, F. 

(2) S. 7:t (H)— Suit for damages against a Com* 
pang, for acts of their servants amounting 
to gross negligence — “ Risk-note , M effect of, 
in absolving the Company from liability for 
the damage. 

Plaintiff sued a Railway Company for 
damages for loss and deterioration resulting 
from a misdelivery, by one of the Company’s 
servants, of a consignment of wool. The Com- 
pany set up, in answer, a special contract, 
which the plaintiff's consignor entered into 
with the Company and which was embodied in 
a Risk-note, by which tho consignor, in conside- 
ration of having the wool carried at a rate 
below the ordinary tariff rate, agreed to hold 
the Company ‘harmless and free from all 
responsibility for any loss or damage to the con- 
signment. 1 Held, that the Risk-note constituted 
an agreement, conforming in every respect to the 
requirements of S. 72 (2) of the Act and its terms 
leave no alternative but to hold, that, as the 
effect of the Risk-note, in no case, would the 
Railway Company be liable to account to the 
consignee for any loss from any cause whatever. 
Hiralal y. Bengal-Nagpur Railway Compa- 
ny, 2 N. L. li. 125. 

Dhake-Buockman, a.j.c. 

References .- 17 B. 417, 19 B. 159, 18 A. 42 
and 30 C. 257, X 
(8) S. 77— See No. 1, supra. 

(4) S. 140— See No.l, supra . 

Act IY of 1893 (Partition). 

(1) S. 4— Undivided family , meaning of— - 
Held , that according to S. 4 of tho Parti- 
tion Act, the words “ undivided family ” must 
bo so interpreted as to include every family, 
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/. — Imperial Acts* — (Continued). 

Act IY # of ISM (Partition).-- (Concluded). 
whether it bo a Hindu or otherwise, and one 
which is undivided qua the particular dwelling 
house ; and the words, 14 dwelling house’* must 
be interpreted to mean not only tbo house in 
which the members of an. undivided family 
actually live, but also which belongs to the 
family and in whiok ’other members of that 
family have a right to live, if they feel so 
inclined to do. Kaika Prasad y. Bankey Lall, 
■ 9 0. C. 156. 

Walls, j. c. 

Aot 1 of 1894 (Land Acquisition). 

(1 ) Decision as to right to claim compensation 
under, whether binding as res judicata — See 
Rks Judicata, No. 12, 29 M. 173. 

(2) li House ”, meaning of— hand necessary 
for convenient use of house , acquisition by 
Government of imrtionsof— Part of projwrty 
acquire^ for public purposes, owner desiring 
that the yhole should be acquired . 

Under the Land Acquisition Act, the Local 
Government proposed to acquire certain land, 
which comprised u courtyard and some roof- 
less buildings attached to a building known as 
the Machhliwuli Baradari. The tipper story of 
the building, with the land proposed to be 
acquired, would have constituted a comfortable 
residence and, without that land, the upper 
story could not conveniently bo used as a resi- 
dence by any person of the class, which could 
afford to take it. The owners of the Baradari 
urged that the Government could not acquire 
a part hut was bound to acquire the whole of 
the property. 

Held, that in S. 49 of the Act, the word 
4 house ’ is not coniined to land covered bv a 
building and includes not ouly a couityai d 
attached to a house but also as much of the 
land appurtenant to the house as is neces- 
sary for the convenient occupation of the same ; 
and, therefore* the Government was not en- 
titled to acquire the land in suit, alone, with- 
out the consent of the owners. Nawab 
Mumtaz-ud-Doula y. The Secretary of State 
for India in Connell, 9 O. G. 811 (B.) 

Chamieb and Evans, jr. cs. # 

Inferences :—(«) 6 0. 0. 118, 11 A. 878, 80 t*. J. 
Ch. 895 and L. ft. 1 €K# App. 275, It. 

(8) Divisional Judge, whether could decline 
jurisdiction on denial of title by Government , 
on reference under the Act . 


/. — Impsrlal Acts. — (Continued). 

ActI of 1894 (Land Acquisition).— (Con tinned). 

Upon a reference under the Laud Acquisition 
Act for decision of a matter, by a Divisional 
J udge, his function is, ordinarily, apart from 
questions of apportionment among contesting 
claimants, merely to see whether tlfo Collec- 
tor’s award is oris not adequate, i. c. the objec- 
tors have to show him that it is inadequate in 
amount and, in the absence of such proof, tho 
award of Collector stands, whatever Govern- 
ment may have pleaded and the fact that tho 
objector's title to the* proporty was attempted 
to be denied by tho Government does not en- 
able the Judge to decline jurisdiction to deter- 
mine the reference. Amolal Shah y. The 
Collector of Lahore, 115 P.R. 1906. 

Johnstone aud Hriutv, jj. 

liefemuxs.-*-’! A. 817, 19 A. 3§9 and 80 C. 8tt 
(P.C.), S. 

8s. 3, 9 and 11—1, 31, No. 3. 

Ss. 6, 9,11 , 13, 18 aud Ml— I, 3.3, No. 3. 

(4) Ss. 6, 9, 1J, 16 and 18— Title, question of 
-Land acquired for the benefit of a Muni- 
cipality— Jet. X of 1870. 

Whenever a question of title arises between 
rival claimants, it must, under the terms of 
the Land Acquisition Act, be decided in the 
case, aud cannot be made the subject of a sepa- 
rate suit. 

What has to bo acquired in every case under 
the Land Ac quisition Act, is the aggregate of 
rights in the land, and not merely some subsi- 
diary right, such as that of a tenant (a). 

Where I he Government or a Municipality or 
other local authority, for whose ultimate bene- 
fit the land is hoing acquired, claims to be the 
full owner, and no other person lias any sort of 
right in the land, there is nothing to be ac- 
quired. 

But, where the claim of the Municipality or 
other local authority is to a restricted right, 
there is nothing in the Act to prevent tho 
Government from acquiring tho land and then 
dealing with it in any manner it chooses. It is 
the Government that obtains the title by 
acquisition, and neither the tenant under the 
Municipality nor the Court has any concern 
with the arrangements between the Govern- 
ment and the Municipality, after the acquisi- 
tion of tj>e land. 4 

There is nothing to limit tho Scope Of the 
Act, sous to exclude from its operation all 
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K— Imperial Acts. — (Conti me&), 

let I ef IBM (Lend Aoqnliltipn).— {C p*«»i 
cases in which a Municipality or other local 
authority, lor -whose ultimate benefit . the 
Government may wish to take action, happen# 
to have some interest in the land to be acquired. 
Babajan v. The Secretary of State for 
India In Council, and The Chairman, Gaya 
Municipality, 4 C.L,J. 256. 

Fra?* and Ormond, j s* 

References. — (a) 7 A. 817 and 19 A. 839, D. 

15) Ss. 6, 11, 26, 50— Award by Special Judge, 
appeal against — Bustee lands within the 
town of Calcutta, acquisition of— Market 
value, if proper — Valuation of land in - 
dependently of huts erected, if legal — Cof- 
cotta Municipal Act (III of J8W), S. 557 
, el* (if)- Presumption , statutory , if applicable, 
to case— il hand,'* “ District," and “ lie - 
assessment, ” meaning of, as used in tie 
Motion— Valuation, time from which, takes 
effect. 

The term “land/* n« used in S. 557, clamo 
(d) of the Calcutta Municipal Act (HI of 1899) 
includes bustee land and is not restricted in its 
application to building land. 

The term “District/* as used in the proviso 
to S. 557, clause (d) of the Act, is equivalent to 
the term “Ward/* and the two terms are 
synonymous. 

The term “Re-assessment” as used in S. 557, 
cl. (d) of the Act, is equivalent tore-valuation, 
(assessment signifying the official valuation of 
property for the purpose of taxation or the 
value assigned to property for this purpose) and 
not the re-imposition of “rate** or “tax/* 

The rc- valuation of bustee land must not be 
imagined to take place by operation of law from 
year to year. 

The valuation does not mean merely the 
amount of the valuation but covers the whole 
process or act of valuation; when a substantial 
part of the act of assessment or ( valuation, was 
completed before the commencement of the Act 

■ of 1899, ;it cannot be reasonably maintained 
"that them was a reassessment after the oom- 

r knehcement of the Act, because some objection 

■ m the re-assessment or re-valuation might have 
•£hfan preferred or disposed of after that date. 

The presumption laid down in si. (d) of 8. 
fflf o i the Calcutta Municipal Act (111 of 1899) 

, does not apply to a case where there has been 


h—lmperlal t ;A^^Qmtirw^, • t . 

no reassessment the commence- 

ment of the Act for'ihh^hola. district or ward 
in which the land acquired WsHtLated, 

Property, for the j^fcgose of vahiatfon, 'can- 
not be divided ttitttwt 

as a whole and its , the 

assumption that the hhis, which atpod on the 
land, were let out to tenants ; the tfakw tf the 
land cannot aud ought not. to be determined in- 1 
dependently of the huts. ' ; . 

S. 557, cl. (d) of the Calcutta Municipal Act is 
not limited in its application to cases, Where 
the Municipal authorities acq ture land Or build- 
ings lor themselves, but it includes oases where 
the acquisition is made for 'them by the Local 
Government. The Soeretery of llftate for In- 
dia In Connell v. Belchambors, 3 C: L. J. 169 
= 10 C. W. N. 289— 33C. 896. 

Rahpini and Mookerjee, jj. “ 

Deference.— 26 C. 74 (77), Refd. io. 

(6) Ss. 6, 23 — Damage by Public Works 
Department before publication of notice un- 
der S. G, separate suit maintainable by 
owner for cotnpensation for. 


In cases where the Public Works Department 
has entered upon and . caused damage to land \ 
before the publication, under S. 6 of the Act, of 
the notice of its intended acquisition or has re- 
moved trees or crops on the land before the 
Collector's taking possession thereof, the remedy 
of the owner could only be a separate suit by 
him for the damages incurred, because in 
assessing compensation under fi. 2$ of the Act, 
all that the Collector is competent to take into 
consideration is, firstly, the market /value d 
the land at the date of the publication of the 
declaration under S. 6 of the Act* and, secondly, 
the damages sustained by the person interested 
by reason of the taking ofontyijSucH standing 
crops or trees as may actually have been on the 
land at the time of the Colieo&rV talking posses- 
sion thereof. ' *■ X- V 


Any compensation that co^lap. awarded for 
he severance ought terti ioparatdly 

ind distinctly from dUb 

>n the acquisition The ieore- . 

ary of State for India li 
lx7. .. ■ 

ADAMftoy, , 

Deference ;—(#} 2 SC8^>\ 
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It — -*/ mparlal Acts*'^(C 0 ttinued* > ) - 

let I o/ll M (Land ^ 

j(7) S. 9-^Sec Nb.^ 4, supra. -* '■ '■' V 
($> s.ii-rS^ wpi 
(9) s, 

. (1 ty $s. x*^ land— Col- 

Jwfor’s awr&rr-kaHce by the Collector— 

, j^fire^ i^ CourfJ^y Collectoi'—/ Notice' ~ 
‘ImwMalelg'—C^striwtion of Statute or 
/written contract. 

In sab-* & of 8 . Id of the Land Acquisition 
Act, the immediateness of the notice is provided 
for solely in th$ interests of the public with a 
view to ensure that the compulsory acquisition 
shall be,i£n all respects, facilitated and complet- 
ed without delay. When the sub-section directs 
that the Collector shall give immediate notice' 
it d 0 os not confer a rigiit upon the person to 
such notice as to entitle him to say that a late 
notice is bad hut it imposes a duty upon the 
Collector ip interests of the public, to insure 
prompt, vigorous action on his part for the 
speedy determination of all disputes (a). 

The word 1 notice ’ as used in cl. (b) of the 
proviso to S. 1$ of the Land Acquisition Act, 
means notice, whether immediate or not. The 
clause prescribes one of two periods of limita- 
tion for a party, who has accepted the Collector's 
award — either six weeks from the dato of the 
receipt of the Collector's nofcioe, whether imme- 
diate or not, or six months from the date of 
the receipt of the award, 1 whichever period 
shall first expire. ' These last words show that 
the element of notioe is an ossantial ingredient, 
so to say, of the two alternative periods whe- 
ther such notioe ho immediate or not. 


L— Imperial Acts, —(Continued). 

Act I of 18tif(Land Aequislilon).— (Conrint<cd), 
stance and their observance is * condition 
precedent to the Collector's power of reference. 

Where a statute or a wriiten contract pro- 
vides that a certain thing shigl bo done imme- 
diately you must, in construing that •word, pay 
regard to the object of the statute or the contract 
as the cose may bcondthe position of the parties 
and the purpose for which the legislature or the 
parties in ton 8 that it shall be done immediately. 
In re Land Acquisition Act, 7 Bom. L.R. 
637 =*80 B. 275. 

. Chandavarkau, 3 . * * 

Reference*.— (a) 82 C. G05«7 Bom.L.R. 422 
(P.C.) ; 12 B. 276 ; (1841) M. and W. 281, 677 ; 
(1842) 10 M. and W. OSS ; (1840) 6. M. and W. 
677, Refd. to. 

(11) Ss. 12 ? 18 , 31 , 53 — Apportionment— Re* 
ference to Court— Dismissal for default— 
Fresh suit, if maintainable— Rights of per- 
bon* not parties to the refeioncc — Civ. Pro . 
Code (Act XIV of 1833 ), Sa . 103 , 103 , 647 
— Construction of Statute— Special juris* 
diction. 

Certain persons, who wero parties in a land 
acquisition proceeding, being dissatisfied with 
the apportionment of the compensation-money 
made by the Collector, obtained a reference to 
tho Court, under S. 18 of the Act, but, as they 
did not appear at the hearing ot the same, it 
was struck ofl ; 

held , that a suit instituted by the same per- 
sons in the Civil Court for the apportionment 
of the compensation-money was barred by Ss. 

| 102 and 108, Civ. Pro. Code. 


3 , ia at the. laud Acquisition Act provides 
that apy ,p 6 i»tm interested, who, not having 
aooepted the award* desires to have an adjudi- 
cation of hiaolaim by the Court should, within 
the period pf\ limitation prescribed in the 
provisqtp#ke taetiob, do certain things: first, 
ha must raakewritten application to the Collec- 
tor j>secoh^y r tW written ^plication should 
require the Cc^ectorio refer the matter for the 
det$rj^^p^^^ Court, whether his objoo- 
tionl W the;^ . of ..the 'tend, . the 


funosuat 



the 


^ the persons to 

“* 'interested; 

, '"‘jUL 1 tfUsftA.’ 


Ss. 102 and 103, Civ. Pro. Code, apply to 
proceeding before the Court, to which a refer- 
ence is made under S. 18 of the Act; owing 
to fhc operation of 8 . 617, Civ, Pro. Code, which 
is made applicable to such proceeding by 8 . 58 
of the Act. . i 

Persons who were not parties in thq land aa* 
quisifcion proceedings ware not debarred frotju in- 
stituting a suit for apportionment , in the Civil 
Court. ■ - f 

Stephen, j.— Whether: -! persona, 
whdwcre before the Collector, hut notbefomthe 
Court Ab which reference was made uhder 3* 18 
otthhAefe, would be debarred ftjom instituting 
sucha fttit'2 : 4* . . :*■ y^, f 

4bjectk^-'\|iiif^ . th 0 : <■ 
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L— Imperial Acts.~-(Cuntiytte<l). 

Act I of ISM (Land Acquisition) .—(C m tin ued) . 
compensation pavalito tliercfor, must be deter- 
mined exclusively. by a reference to the Civil 
Court under S. 18, el. (1) of the Act. But a 
question, as to the persons to whom compen- 
sation is payable or its apportionment among 
the persons interested, may be determined 
either under a reference as contemplated by $. 
18, cl. (1) of the Act or by a suit pt the instance 
of a person lawfully entitled to it as against 
another who lias drawn the compciiKiilior- 
mpney. When, however, a party has once 
availed himself of a reference to the Court under 
S. 18 of the Act, lie cannot again ask for an 
opportunity to litigate the same mutter in the 
ordinary Court. Bhandi Singh v. Ramadhin 
Roy, 10C.W.N. 991. 

Stephen and Mookeiijf.k, jj. ° 

References. —7 C.VV.N. 538, 7 C. 388, at p. 
393, 12 C. 83, R. 

(12) Si. 1.3 (:?)- Collector — Reference to the 
Court — Grounds of objection -Claimant can 
take additional grounds before the Court. 

S. 15, sub-sec. 2 of the Act requires that any 
person interested, who, not having accepted the 
Collector's award, requires the Collector to make 
a reference to the Court. “ Khali state the 
grounds on which objection to the award is 
taken." Such requirement is one of the con- 
ditions precedent to the obligation of the Col- 
lector to mnke the reference. But, there is no 
express provision in the Act, which expressly 
lays dowu that the claimant in question should 
be confined to those grounds by the Court in 
determining his objection. In the matter of 
the Land Acquisition Act 1 of 1804. In the 
matter of Rustomji B. Jijibhoy, 7 Bom. L.R. 
881 =30 B. 841. 

Chan davaiik au, j. 

(13) S. 10 — See No, 4, supra. 

(14) S, 18— See Nos. 4, 10 & 11, supra. 

(15) #S. 18— Award— Reference -Locus standi 
to ask far reference cn the ground of in- 
sufficiency of amount awarded —interest 

- in land, if necessary — Person interested — 
Decision of Collector, power of Court of 

' to question— Interlocutory order 

* 2 Appeal. 

, ^jfeome land, in wliieli one B owned armour a si 
mofcurrari tenant's interest, was acquired by 
Oovcrnmeqt, Previous to the declaration of 


I.— Imperial Acts . — (Continued). 

Aot I of 1894 (Land Ao^oitittoB). — (Con *«»((«?). 
the acquisition, one G had entered into a con- 
tract with B. Notice of the acquisition, under 
S. 9 of tlio Act, was Morvod, amongst others, on 
O. O alone appeared before the Collector aud ( 
on the award being made, applied for a reference 
under S. 18, on the ground that tho amount 
awarded was insufficient. The Collector made 
the 'order asked for. Up till tho date of the 
declaration, no conveyance of B’s interest in the 
land had passed in favour of G. But, some 
time after the award and the order of reference, 
B purported to convey all the interest ho could 
claim on account of the land to G. The Land 
Acquisition Judge hold that, undor the circum- 
stances, G had no locus standi to contest the 
sufficiency of the award. 

Held, th.it no question of apportionment 
having arisen, the question whether G had an 
interest such ns would entitle him to any portion 
of the compensation-money was a matter 
foreign to the proceeding at thuf stage. The 
fact that G had claimed an interest in tho 
compensation money and the Collector had 
thought that he was a person who could como 
in as claiming an interest, was sufficient to 
entitle him to ask for a reference and to appear 
in support of it. 

Tho order of tho Land Acquisition Judge, 
deciding that G had no locus standi to contest 
the sufficiency of the award, was passed on a 
petition of objection preferred on behalf of the 
Government. But the final order confirming 
the award was made on a subsequent date. 
Both orders having been appealed against, held, 
that no appeal against the previous order Was 
necessary, nor did an appeal lie from an inter- 
locutory order of its nature. Gaulstaun J. C. 
y. Secretary of State, 10 C.W.N. 195, 

Mrriu and Carp eksz, jj. 

8. 18—1 , 38, Nos . 6 and 7 . 

(10) S. 19, reference to the Civil Court 
under, whether could he made subsequent to 
award of Collector under S. 151 of the Land 
Revcnuo Act — See Land Revenue Act (Ckn- 
thai. Provinces), No. 2, 2 N.L.B. 172. 

• (lfi-a) S. 23— See No. 6, supra. 

S, 23—1, Act IV of 1808 (Bombay), No t 2. 

(17) fi s. 23 and 2f— Assessment of compcnsa* 
lion, basis for — Present market-value and 
not the prospective value after acquisition , 
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AftM. — (Continued), 

Aet I of ISM (Land (Continued), 

The amount of compensation, to be awarded 
to the own^r, f&r land acquired under this Act, 
is to be determined with rofereuee to the mar* 
ket-value of the laud in view of the use, which 
it might, at the best, be ordinarily put to, at 
the time of the publication of the declaration 
of its intended acquisition and any probable in- 
crease in the value of the land, in future, which 
might accrue from the use to which the land is 
*to be put after its acquisition, must not be 
taken into consideration in assessing such com- 
pensation, Zulfik*? Khan v. The Collector 
of XianwAli ♦ OOP, R. 1905-40 P. L. R. 1000. 

CHATTEJttJI, J. 

Reference*, — 44*P.R, 1004 and 21 P.E. 
1005, R. 

(18) 8$. 23 ch. 3 and 4, and 49— Acquisition 
of portion rendering remainder useless — 
Compensation— Iuj in urns affection Sevtr- 
ance - -Homestead land — "House." 

Where a portion of a holding used for residen- 
tial purposes was acquired by Government, and 
it was found that the remaining portion was 
thereby rendered useless for such purpose^. 

Hell, that it was of very little importance 
whether the whole holding formed a 44 house ”, 
within S. 40 of the Land Acquisition Act, so as 
to render it obligatory on Government to acquire 
, tho whole of it, inasmuch as compensation to 
the extent of the yalue Qf the entire holding 
would have to be paid owing to damagos caused 
by severance and to the property being injuri- 
ously affected b> the acquisition. Sa**t Chand- 
ra Bose y. The Secretary of 8tate for India, 
10 0. W. N. 230, 

Brayr and Mooxjbbjeis, jut. 

(19) S. 24— See No, 17, supra. 

(20) S. 26— Sec No. 5, supra. 

(21) 8s, 86 f 30 , 34, atfard under , is a decree 
within 8. 2 of the Gir, Pro, Code — Order 
for refund of compensation en forcible by 
trqy of restitution in cxecntion—S. 383, 
Civ, Pro. Code. 

In this appeal from the Ordor of a District 
Judge, refusing tc egeobto an award unde^Act 
I of 1 604 (Land Acquisition), the tespoxirient 
contended that an order of the Court, under S. 
26 o^60 of the AOt/woH am award and not a 
decree and that tho same was tho case wHb the 
oidet of the QhfefCcnrt, on appeal, under 0, 
6 


/. — Imperial Acts. — (Continued), 

Act I of 1894 (Land AoqulsWon).— (^^wf/cd). 
54 of the Act and, further, that, since the 
award merely declared tho rights of the parties 
concerned, it was in any case, incapable of exe- 
cution and must be enforced by a separate suit. 
Overruling the contention held, under "the pre- 
sent Act I of 1894, proceedings in Oourt have 
been almost entirety assimilated to those of 
an ordinary ci^il suit. S. 58 makes the Code 
applicable generally to all proceedings under the 
Act, except where inconsistent with anything in 
the Act itself. An adjudication, therefore, as 
to compensation or apportionment of compen- 
sation, is tantamount to a decree within tho 
meaning of S. 2 of the Civ. Pro. Code, though 
called an award in the Act (a). Such an award 
is a decree capable of execution and the same is 
the case with a decree of tho Chief Court passed 
in appeal and the principle of restitution laid 
down by S. 588, Civ. Pro. Code, is applicable, 
enabling the party entitled to benefit under the 
decree to recover the same by process of execu- 
tion. Zamindars of Dhar y. Rana, 58 P. R. 
1906-108 P. L. R. 1906. 

Chattkrjx and Kensington, jj. 

References, — (a ) 21 A. 354 and 80 C. 501, F. t 
L. R. 8 T. A. 90, It. 

(22) S. 80 — See No. 21, sujtra. 

(23) S. 31— See No. 11, supra. 

Ss. 32, 54—1, 39, No. 11. 

(24) S. 49— See No. 18, supra. 

(25) S. 50— See No. 5, supra, 

(26) S. 58— See No. 11. supra. 

(27) S. 54— See No. 21, supra. 

(28) 8, 54— Acquisition of inalienable cha>:ity 
properties— Award directing investment in 
Government securities, maintainability of 
appeal ogams t. 

The land taken up by Government in this 
case was the endowment of a famUv charity 
and, as suoh, inalienable and the award made 
directed the compensation-money to be invested 
in Government securities. It was the appel- 
lant's contention that no order for investment 
should have been made, the land being alien- 
able* itsldt an appeal lay against, the award sc 
far as regards the direction for the Investment, 
but the land in question waa prima facie not 
ahenahld and the order for investment appealed * 
against was, therefore, rightly Inode, thin 
Baov.Ii^appa,29M. 117. 
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A — Imperial Acts. — (i Continued ). 

lot I of 1894 (Land Acquisition).-- (Concluded), 

Scrraiimania A war, Offg. c.j. and San- 

KARAN NaIR, J. 

See, further , I, 40, Nos, 12 and 13 . 

Act XT £895 (drown Grants). 

(1) Object of the Act— Objection to sale in 
execution — not mai ntainable . 

Where a decree was pawed for ^ale of property 
forming part of property granted by tlic Crown 
and became final, the judgment-debtor cannot 
object to the sale of such property in execution, 
on the ground that tho property was not 
saleable in view of S. 2 of the Act. 

By enacting the Crown Grants Act, the 
Legislature did not intend that unconditional 
grants, made by the Crown free from restric- 
tions as to alienations, should not bo the 
subject of a Mile at the suit of a mortgagee. 
Dost Mohammad Khan v. The Upper India 
Bank, Ltd., 3 A.L.J. G28 = A.W.N. (1900), 255. 

Stanley, c.j. and Knox, j. 

(2) S, 2— Construction of document— Grant 
of land bif Government . 

Section 2 of the Crown Grants Act, 1895, 
does not render all the provisions of the Trans- 
fer of Property Act inapplicable to lands held 
under grant from the Crown, but the meaning 
of the section is that* when the Court is 
called upon to construe an instrument grant- 
ing land by the Crown, it shall construe such 
grant irrespective of tlic provisions of tho 
Transfer of Property Act. Dost Muhammad 
Khan v. The Bank of Upper India, Ld., A 
W.N. (1906), 44 = 3 A.L.J. 129. 

Bakerji and Richards, jj. 

See, also , 7, Act I of 1869 ( Oudh Acts), No, 2, 

Aet IX of 1897 (Provident Funds). 

See 1 , 41, 

Act X of 1897 (General Clauses). 

S, 10- See Civ. Pro. Code, No. 176, 9 O. C. 
214. 

Aet YI of 1898 (Post Offices). * 

A 

Aet II cif 1898 iBpjtinp)-- See Stamp Act. 

Act IX of 1188 (Indian Arbitration). 

(1) S* 4 — What constitutes written submission 
* Edward made ex parte, if valid, 

rtlP t 

Reconstitute a submission within thfe mean- 
of the Indian Arbitration Act, it is 
not hocossavy that ther$ must be an agreement 


/. — Imperial Acts » — (Continued). 

Aet IX of 1898 (Indian Arbltration)^(Gonfi. 

mied), 

on a Bingle piece of paper signed by both parties. 
It is sufficient if tho bought and sold notes, 
containing a term to refer to arbitration, ore 
signed by both parties or their authorised 
agents. But a more stipulation inserted by one 
party and not formally agreed to by the other, 
does not constitute such a submission (a). 

Although the Court will not decree specific 
performance of an agreement to arbitrate, yet 
it will enforce an award when validly made (6). 
Held, on the facts of this case, that the award, 
though made ex jxirte, was valid. Bam Narain 
Ganga Bissin v. Liladhur Lowjce, 10 C.W.N. 
814 ^ 33 C. 1237. 

WoonitOFFK, J. 

References, — (o) 00 L.J. (Q.B.) 640, Exp, (5) 
25 Q.B.D. 545, /<. 

c 

(2) Ss, 4 d 20 — Clause in a contract empower - 
ing reference to arbitration, effect and 
validity of — Dispute referred to an associa- 
tion— Power to carry out the arbitration by 
•individuals selected by the association — 
Contract Act IX of 1872, S. 28, Exception 1. 

Application to file an award in accordance 
with the rules made under S. 20 of the Act. 
Tho defendants contended that the awards 
ought not to be filed by reason of the illegality 
of the arbitration clause in the contract bet- 
ween the parties ; held, that such an arbitra- 
tion clause comes within the definition of a 
submission to arbitration under S. 4, cl. ^4) of 
the Act and that, therefore, the clause was a 
perfectly lawful one. Further, the arbitration 
clause in the contract, is covered by exception 
1 to S. 28 of the Indian Contract Act. 

* Held, further, that, though, where a dispute 
is referred to the award of a bodf of persons, 
who can sit as a tribunal, the arbitrators might 
not bo entitled to delegate their power to indi- 
viduals, yet whore a dispute is referred to an 
association consisting of a large and fluctuating 
body of persons, who cannot sit as a tribunal, it 
must be taken that the parties intend that that 
bpdy shall carry out the arbitration in the only 
way r in which it is possible ttf do so, viz,, by 
individuals selected for that purpose. Gange s 
Manufacturing Company v. Indra Chand, 88 
C. 1169. 

Harington, j. 
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/. — Imperial Acts. — ( Concluded ). 

Act IX 'of 1890 (Indian Arbitration-)— (Cow- 
eluded) • 

(3) S. 10 — Jurisdiction of High Court to stay 
proceedings in tiw Court of Small Causes — 
Arbitration , reference to. 

Tho legal proceeding** referred to in S. 19 of 
the Act do not necessarily mean legal proceed* 
ings in the High Court alone. S. 19 gives ju- 
risdiction to the High Court to stay proceedings 
• in any Court in the Presidency town subor- 
dinate to its jurisdiction. It does not indicate 
that the legal proceedings contemplated must, 
in the Presidency town, bo proceedings in tho 
High Court, and not any other Court subordinate 
to it in that town. 

Proceedings taken by a party to a suit to stay 
legal proceedings under S. 19 are not steps “in 
the proceedings. " Rail! Brothers r. Noor 
Mahomed, 8 Bom. L. R. 955. 

Davaii, s. 

References :--U B. 4C7, 24 C. 778, R. 

S. 20 — See No. 2, supra. 

Act XI of 1899 (Court-Fees Amendment). 

See, 7, Court Fees Act (VII of 1670), No. 13. 

Act Y of 1902 (Administrator-General and 
Official Trustees). 

See I, 42. 

. Aet IY of 1909 (Provident Funds Aet, Amend- 
ment). 

See I, Act IX of 1897 (Provident Funds), 
No. 1. 

2.— Bengal Acts . 

Aot X of 1889 (Rent). 

(1) S. 10— See Act VIII op 1885 (Benoal 
Tenancy), No. 2, 10 C. W. N. 527. 

(2) S. Abatement of rent, suit for — 
Refund $ ‘ excess rents — Jurisdiction of 
Civil and Revenue Courts— Joinder of un- 
warrantable claims , effect of. 

Iu a suit brought by a putnidar for a decla- 
ration that he was entitled to an annual abate- 
ment of the put.U rent, in, consoqueuce of 
some lands, comprised in the putni having 
been acquired fpr the purposes of the railway* 
and also for the refund of the excess rents 
whifch he hact been compelled to pay for some 
years : " » 

Ueld s per MooKerjee, j.— -That this was a 
claim for abatement o! rent and for recovery of 


| 2. —Bengal Acts. — (Continued). 

Act X of 1859 (Rent ).— (Continued.) 
damages for illegal oxaction of rent within the 
meaning of els. (2) and (8),*S. 28 of tho Act. 

| The proper course for tho plaintiff, therefore, 
was to sue in the first instance* for abatement 
of rent in the Revenue Court, which was the 
only Gourt of competent jurisdiction for that 
purpose. 

Per HAiUN<trON, j.— (contra), treating the 
case as though it were one of first impression : — 
Although, under S. 28, a Civil Court had no 
jurisdiction to entertaiu a suit for abatement t>f 
rout, still tho suit, in so far as it related to^i 
claim for refund of excess rents paid by tho 
putnidar, was properly cognisable by the Civil 
Court and should not be dismissed for want of 
jurisdiction, because one of the sjpps, which the 
plaintiff shoulct have to take in establishing his 
right to have the money repaid to him, would, 
if it had stood alone, havo entitled him to a 
decree in the Revenue Court. 

Per Mookebjke, j. — The present suit is sub- 
stantially one for abatement of rent and tho 
prayer for refund is ancillary to the prayer for 
abatement, because as soon as the amouut of 
abatement is determined, the amount of re- 
fund is dedueiblo by simple arithmetical calcu- 
lation. The Civil Court lias no jurisdiction to 
allow a claim for abatement and is not com- 
petent to embark upon precisely the same en- 
quiry for the purpose of allowing tho rofund. 

Per Mookebjke, j. — The following rules are 
deduoible from a review of the authorities on 
the question : — 

(1) A suit for abatement of rent, properly so 
called, is maintainable only in the Revenue 
Couffc (a) ; 

(2) A suit for the adjustment of the rout, bn 
; the ground that the rent payable under a lease 
| is less than the sum nominally inserted in it is 

not a suit for abatement of rent, properly so 
colled, and is accordingly maintainable in the 
Civil Court (6) ; 

(8) If the tenant is entitled to sue for 
abatement in tho Revenue Court under Rule 
(1), the suit for refund lies in the same Court, 
but, if the tenant is entitled to sue for adjust- 
ment in the Civil Couxp under Rule (2), the 
suit for refund lies in the same Court. The 
cases, which support the view that a suit for 
refund lies in the Civil Court, assume a prior 
I determination of the amount of abatement 
I by a Court of competent jurisdiction (c). 
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2,- Bengal Acts.— (Continu'd). 

MX«f 1K9 (Bmt)*— {Concluded). 

Per Mookkbjek, A plaintiff cannot give 
jurisdiction to, or take away jurisdiction from, 
a Court by an unwarrantable addition to his 
claim and the 'jurisdiction o! the Court ought 
to be determined with reference to the nature 
and value of his claim after the additional 
matter has been struck out. Asutosh Hoy v. 
Hariaarain Singh Deo, 8 C.L.J. 148. 
Habikgton and Mookkujes, jj. 

I{efemtce8.—(a) 1 \V. B. 299, ft. (6) l B.L.R. 
(f. B). 98, ft. (c) (1864) W. R. Gap. No. (Act X), 
46 and 11 W. R. 412, relied upon. 16 VV. R. 
178, Dm. 

(8) S. 133— Final oider of Collector— Appel- 
late inder— High Cow l* a power to interfere 
in revision. 

8. 158 of the Act does not preclude revision 
by the High Court *pf on order of a Collector, 
which i h final within the meaning of that 
Motion. Mohan! Oobind Ramanuja Daev* 
Lakhun Fhrida, 11 C.W.N. 112. 

Bhett and Gupta, jj. 

See , also. J, Act VIII0JI880 {Bengal), No. 4 
,, ,, „ lies judicata, No. 29. 

let Jtl off 1859 (Revenue Bale Law)* 

(1) Arrears of Government Hcrcnuc, if “debt” 
— Appropriation of payment by holder of es- 
tate for particular kist — Collector , if enti- 
tled to credit against previous arrears — Con- 
tract Act (IX of 1S72), S. 39 — Sak-cert%fi- 
cate, value of. 

Arrears of Government-revenue are not a 
* debt * within the morning of S. 59 of the Con- 
tract Act. 

When an amount tendered as the January 
kuit was received and credited against arrears 
due iu respect of an earlier hist and the estate 
was then put up for sale on account of arrears 
due in respect of the January hist. 

Held, that the Collector acted within his 
rights in bringing the estate to sale for the ar- 
rears of the January hist. 

Act XT of 1859 is complete by itself. 

As the tytfrimt 8. 27 *of the Act show, the 
sale-ccrtifioattM* granted to a purchaser at a 
gale for arrears of revenue for purposes of evi- 
dence, but the title vests in the purchaser from 
the date of sale. Knnihl Conga Bishen Singh 
WthSk Mahomed Ju, 10 C.W.N. 048 « 880. 
life 

I'BArraud Gupta, jj. 


2.— Bengal A ct$. 

Ast XI I860 (B vntatf*' 4*le 

nued). 


8».d, 9, 7, 19,33, X8, 33^~ 

See J, 

43. 

Sr. 5, 8, 23, ?»J and 33 

•* »» t 

44. 

Ss. S, 0 and 33 

*» 

44. 

Ssm 3 and 98- 

m 

48. 

8*4 8 and 33 » 

ii 

47. 

8*. 7, 19 and 33 

n 

48. 

(2) S. 37— Suit for ejectment by pnirhnscr — 


Occupancy ruyat — Defence— Onus— Bengal * 


Tenancy Act (Vlllofmfy S. 91. 

A purchaser of an estate at a revenue sale sued 
au occupancy raiyat for the recovery of some 
lands, which were situate within tho ambit of 
the estate. 

Held, that the onus Is, in tile first instance, 
on the raiyat to make out a print# facie case 
that, at the time when the revenue sale took 
place and the plaintiff purchased tho estate, he 
held the land in suit as a raiyat within the 
meaning of the proviso in 8. 87 of the Revenue 
Sale Law or within tho moaning of S. 21 of the 
Bengal Tenanoy Act. Ambika Chum Chakra* 
varti v. Dya Cast, 10 0. W.N. 497. 

Ghose and Pahoiteb, jj. 

(8) 8. 37— 11 Permanent Settlement, ” mean- 
ing of Suit to avoid Umures-*Burden of 
proof— proof that tenure dates ft om the Per- 
manent Settlement— Presumption backward. 

Semble — The expressions “ permanently set- 
tled’* and "permanent settlement’* in S. 37 
of the Revenue Sale Law contemplate tho 
Permanent Settlement of 1798 (a). 

In a suit to avoid certain tenures by a pur- 
chaser at a revenue sale of an estate, which was 
once permanently settled in 1798, purchased by 
Government at a sale under Aet l of 1845 and 
again permanently settled in hM&th* plaintiff 
contended that these tenure wM^Rabe to be 
avoided unless the defendants paobfeg, by positive 
evidence, the existence of the tenures from the 
Permanent Settlement of 1708. $he defendants 
proved that tho tenures were mentioned in the 
Survey Chitta of 1889, that they were not avoid- 
ed on purring by Government and ware again 
teoggnised by Government la IBM*, that grants 
had been paid at a uniform rotator 4$ least 00 
years, and that thorn had bteft sales of the 
tenures. c * * 

Held, that the Court may, and ought to, 
presume backward and hold that the defendants 
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2.— Bengal Acte. — (CWi't*^ 

lot XI UN (XaVonto Sale towH^ 

chitted), 

have discharged the onus thrown on them by S. 
37 of the Revenue Sale Law (6)* Negendra Lai 
Qhowdhury v. Hasir Alt, 10 C. W. N. 503, 
Bodilly and Mmu, jj. 

References.— (*) 34 C. 387 and 24 W. R. 470, 
Befd. to ; (5) 81 1. A. 144 » 8 C.W.N. 389* F. 

8, 97~l % 49 find SO, Nob . 49 and SO. 

, Sb 37 d 58— I, SI. 

(4) S. 54— Sale for arrears of revenue under 
the Act, effect t>f, on mortgage created between 
date of default and date of sale— Charge on sale- 
proceeds— See Transfer of Property Act, 
No. 50, 3 C.L.J. 69. 

Act III of 1364. 

S. 87— See Act HI OF 1884 (B.C.), No. 2, 8 
C.L.J. 376. 

Aet YIII of 1865- 

(1) $. lH~^Rent for period subsequent to twit 
- Sale-pi oceeds, surplus, charge npon—PrU 
ority over attaching creditor- -Charge fur fu- 
ture rent. 

Under S. 12 of Act VIII (B.C), of 1805, a 
plaintiff, who has obtained a decree for rent, bat* 
no charge over the surplus salo-prooocda for the 
rent of subsequent period, Sultan Khan y* Rad- 
ha Krishna Singh, 4 C.L.J. 520. 

Maclean, c. j. , and Geuit, j. 

lot VII of 1868. 

8.8 — See l, Act XI of 1959 (Bengal), Nob. 4 
and 6. 

Act Till of 1868 (Rant). 

(1) 8. 6— Occupancy ralyat, transfer of inter- 
est by t in holding — Mortgage girby, nsufruc- 
tuary*-TMnxfer of Property Act (XV of 
1969), SLfiSjd)— Sub-lease- Ejectment. 
Under W43engal Rent Law [Act VIII of 
1869 , ^when an occupancy raiyat has 

executed an usufructuary {girby) mortgage of 
htafconArontfetabie holding and has Allowed 
4he mortgagee to occupy it for such time as 
the toad remains unpaid, without the par- 
mfoatai of^iaudlGtd, the transaction can in 
o^te'WWarded fW*«uM*as«, but t it*b 
ah faedttobft&o* snd Wtmnitef of the raiyat’s 
interest itt 94b holdfy& and as suqh, a breach 
of the condition under jrhioh ho holds the 
land* Under such otanhutaneee, (ho landlord 
is entitled tq toko hhaeyobmsian of the land 


2,— Bengal Acts* — (fivnlinm d ) , 

Aot YIII of 1889 (Rtnt)r-{CoJUfluded). 
comprised in the holding. Krishna Chandra 
Butt Chowdhurl y. Miran Bajaaia, 3 C.L. J. 
222 ~1Q O.W.N. 499. 

Pbinsep and Hakdlky, j* 

(2) 8. 7— See Act VIII OF 1885* (Bengal 
Tenancy), No. 65, 83 C. 136*10 0. W. N. 533. 
See, also, I, Act VIII of 1885 (Bengal 
• Tenancy), No . 4 and Civil 
Pro. Code , No. IS. 

Aet Y of 1870 (Port Commissioners). 

Cl) 8. 38— Acquisition of land for puVtic 
purpose— Public highway— Dedication. 
Where land was acquired by the Secretary of 
State, at the instance of, and for, the Port 
Commissioners and was, on thegr paying for it, 
conveyed to them by him to bo held by them 
as trusts for the public purpose, for which it 
had been aoquired. 

Held, the public purposes referred to we vq the 
■purposes of one or more of thorn of tho Port 
Commissioners’ Aot. In mentioning that the 
land was to be laid out in tho construction of 
a road, the notification simply stabod one of 
the particular purposes, for which land might 
be acquired for a public purpose, as those words 
arc to be understood in the said Act. 

Quaere : Whether the Port Commiswoncrh 
have the power, having regard to the terms of 
this Act, to dedicate a road to the public ? 

In order to constitute a valid dedication to 
the public of a highway by tho owner of the 
soil, there must be an intention to dedicate, of 
which User by the public is evidence and no 
more (a), K. K. Shelly Bannerjee y. The 
Commissioners of the Port of Galoutta. 3 C. 
LJ. 585 * 33 C. 1243. * 

^OODBOFFK, J. 

Deference.— (a) U M. and W. 327 at p. 330, 

H. 

Aet Y1 of 1870 (ChowkWari). 

(1) 8.48*~p&ou'kidari Chakmn Land —Trans- 
fer of resumed land-rRight of ftmindar 
within whose estate lands geographically si - 
tuale— Bight of senUndar With whom settle- 
ment made under Beg. VHt of 2793, 8. 41. 
gw 43 of Alt VI (B. C>> of 1370 does not 
require'thft* obowktdagi -ohaktau lands should 
be transferred to the semtadaf of tho estate, 
within which they am geographically situated, 
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2. — Bengal Acts —(Continued). 

Act YI of 1870 (ChowkldMl).— (Cone/ t«ferf). S 
but to tho zemindar of the estate to which the 
lands appertain and of which they form a part 
and parcel. Pr&t&b Narain Mnkerjee t. The 
Secretary of State fop India in Council, 10 
C. W. N. 637*3 C.L.J. 580* 38 C. 390. 

Maclean, c.j. and Geidt, j. * 

Ss. 48-51, 58-61 and 64 — See I, Chaukidari 
Chakran Lands , No. 2. f 

(2) 5s . 50, 55 — Resumption and transfer to 
zemindar — Chaukidari land, if pent of 

A testate — Purchaser of estate at revenue-sale 
— Title to Chaukidari land— Regulation 
VIII of 1793, 8. 41. 

When chaukidari chakran land is resumed 
and transferred to the zemindar under S. 50 of 
Act VI of 18 W (B. C.), such kind becomes 
detached from the parent estate, and the 
zemindar holds it under a different title from 
his other malguxari lands. 

A>purchaser of tho parent estate at a revenue 
sale acquires no title in tho resumed chauki- 
dari land. 

S. 41 of Rog. VIII of 1793 has boon impliedly 
repealed in districts or parts of districts, to 
which Bongal Act VI of 1870 has boeu made 
applicable. Kashim Sheikh v. Prosunno 
Komar Mukerjee, 10 C. W. N. 508* 38 C. 590 

Mitha and Ormond, jj. 

(3) S. 55 — See No. 2, supra. 

Aet YI of 1876 (Chota Nagpur Encumbered 

Estates). 

(1) Grant bp a disqualified proprietor — 
Ratification. 

An owner of an estate granted a khorposh 
lease in respect of a portion of his estate, when 
such estate was under the management of an 
officer under the Act. 

Held , that, although he was incompetent to 
grant sucl\ a lease at tho time of grant, yet, 
subsequently, when lie ratified it after the 
disability ceased, it became a 1 valid grant. 

Roy, R.C.V. Thakur Ram Jiwan Sing. 10 

C.W.N. 149-*asc. 368. 

Maclean, c.j. and Mitua, j. 

(2) 8 . 3-— Suit for land — Specific jkrfonnance 
— Agreement to lease — Suit by purchaser- 
jurisdiction — 'Such debts and liabilities ' — 
Appeal — Comjwtency to Contract— VerpetUr 
ities, lav against • 


2. — Bengal Acts.^iCoifiinued.) 

Act YI of 1876 (Chota" Nagpur Incumbered 

Estates).— ( Concl tided} . 

A suit for specific performance of an agree- 
ment to grant a putni lease and for possession 
of tho land oovered by the lease is maintainable 
in the Court of tho Subordinate Judge, within 
the local limits of whose jurisdiction a portion 
of the land, that might be covered by the lease, 
lies (a). 

The expression ‘such debts and liabilities’ in 
S. 3 of the Act means debts and liabilities other 
than those in favour of Government and in- 
cludes every other debts or liabilities (5). 

An appeal in a suit to enforce an agreement 
outstanding, when the estate is taken over by 
Government, is, therefore, barred. 

When a suit is compromised by the proprietor 
of an estate, taken charge of by tho Government 
under the Act, such proprietor is not sui juris 
and not competent to enter into an* agreement 
to grant a lease of any portion of his estate, at 
a time when the estate might he released by 
Government, and such an agreement cannot, 
therefore, bo enforced, even if it hud been 
embodied in the decree drawn up by tho Court 
in terms of tho compromise. Such agreement, 
moreover, is bad as infringing tho luw against 
porpetuities, as the estate might not have been 
released within the period limited by that law. 
Jagadlt Chandra Deo Dhabal y. Batrughan 
Deo Dhabal, 4 C.L.J. 238*83 C. 1065. 

Brett and Gupta, jj. 

References.— (a) 19 C. 858, 1 C. 249, 2 C. 445 
and 5 C. 82, V. (5) 20 0. 609, F. 

Act YII of 1878 (Land Registration). 

(1) Ss. 56, 89— Dispossession: 

The rejection of an application for registration 
under the Land Registration Act, does not 
necessarily, constitute dispossession so as to 
entitle the defoated party to maintain a suit 
for recovery of possession; the effect of the 
order may be merely to entitle the party to sue 
for declaration of his title, flhyamanand Dai 
y. Raj Narain Das, 4 C.L.J. 568. 

Rampini and Mookerjke, jj. 

(2) «S. 89— See No. 1, supra. ® 

Act YIII of 1876 (Estates ftartftien). 

(I) Joint landlords-t-Partition— Effect oti hold- 
ing— Division of hbURnQ—Act V of 1891 
(Bengal), 8 . 8L v 
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2. — Bengal A fts.~ (Continued)* 

let VIII of 1S7S (Sotelos Partition).— (Con- 

chided). 

An estate having been partitioned between 
the plaintiff and his co-sharers under Act VIII 
of 1876 (Bengal), a portion of a bolding, which, 
formerly, appertained to the joint ossute fell 
within plaintiff's share: 

Held, that the partition had the effcot of 
4ividingthe holding, so that the plaintiff became 
the sole landlord with regard to the portion of 
* the holding that fell whithin his share of the 
estate (a). 

Act VIII (B. C.) of 1876, whilst it did not 
provide for the division of holdings, did not also 
contain any prohibition against such division. 

Protab Chandra Das v. Kamala Kanta Sh&ha, 

10 C. W. N. 818. 

Rampini and Woodboffk, jj. 

References— (a) 5C. 278, 26 C. .882, R„ 1 C. 
W. N. 160 «*id 161,42 C.L.J. 369, V. 

Ss . 9 , 24, 26, 149— See I, Estates Partition 
Act (VII of 1876), B. C., No, 1. 

(2) S. 116 — Order excluding lands from parti- 
tion-suit to direct partition of lands excluded — 
Sec Limitation Act, No. 45, 33 C. 693. 

See, also , I, TAmitation Act , No. 56. 

Aot I of 1879' 

No second appeal lies from an order passed 
in execution under — See Appeal (Second 
Appeal), No. 1, 10C.W.N. 284=^38 C. 378. 

Ss, 135 , 136, 137 and 144—1 , 54. S. 34— See 
153 . 

lot IX of 1879 (Court of Ward*). 

(1) S. 6. ds, (c) and (d) — See Act XXXV op 
1858 (Lunatics), No* 1, 4 C.L.J. 115. 

(2) Si u 14 and 39 — Incase granted by a Mana- 
ger without the order of Court void or void- ' 
able. 

I*er Rampini, j. — Under Ss. 14 and 89 of 
the Court of Wards Act, the manager hat a 
prima fade right to grant a lease and it must 
be presumed that he has the sanction of the 
Collector and such a lease cannot be void and 
inoperative. 

per Mookebjbe, >«•— If a question is raised 
whether, in redewing a lease* a manager under 
the Court ofWerdfcOcted binder, or without the 
orders of the Couri, ft must he found whether 
tbereis in fact, an, order made by the Court in 
the partiotthw q oa»e f ! 


2.— Bengal Acts. —(Continued). 

Aot IX of 1879 (Court of Wards).— (Conclu- 
ded). 

A lease granted by a manager without the 
orders of the Court is not void but only voidable 
at the option of the ward. UmajChur&n Mahal- 
dar v. Narendra Nath Basu, 10 C.W.N. 126= 
38 C. 278. 

a 

Rampini and Mookekjee, jj. 

(3) S. 39— See No. 2, supra. 

Act VI of 1880 (Drainage). 

(1) Ss, 43 cl. (b) and 44, sub-sec. (1) — Landlord 
and tenant— Drainage charges, recovery of, 
by landlord— Limitation— Bengal Tenancy 
Act VIII, of 1885, Sch. Ill, cl. (2), 
S. 3, Cl. (5) — "Rent" —Waiver of statute by 
contract— Validity— IAmitatfon, running of, 
from date other than that on which amount 
payable. 

A suit to recover drainage charges payable by a 
tenant to his landlord under S. 42 cl. (b) and S. 
44, sub-sec. (1) of the Bengal Drainage Act is 
governed by cl. (2) of Sch. Ill of the Bengal 
Tenancy Act und must l>e brought within 3 
years from the last day of the Bengali year in 
which the sum claimed fell due. 

Drainage charges payable by tho tenant to the 
landlord us above are included within the defini- 
tion of “rent ” in S. 3, sub-sec. (5) of the Bengal 
Tenancy Act (a). 

Although a sum of money may be payable 
on a specified date, the limitation for the reco- 
very thereof need not necessarily run from that 
date. 

It is lawful for parties to substitute for their 
statutory obligation under the Drainage Act a 
contractual obligation. 

Held, in the present case, that the contract 
merely amounted to a covenant by the tenant 
to pay drainage charges in accordance with the 
statute and did not modify or supersede its 
provisions Naffer Chandra Majle v. 

Jyoti Kumar e MakcrJoa, U C.W.N.57, 

Rampini and Mookerjek, jj. 

References (a) 8 C.W.N. 640, Etpl. and R 
(b) 82 0. 1019, Appr., 19 C. 1, R. 

Ss. 42 and 44 B-I, 55. 

S+ H II 9 

(2) S, 44, Bub Bee (1)— See No, l^supra. 
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2 .— Bengal Acts . 

Act ¥ II of 4880 (Public Damands BWpfieif)* 

(1)5. 17— lV>ioer*o/ 

*r nod tl*e Board of Bevenne— Certificate- 
. < wife, seftfnp aside— Certificate indued under 
tkt Cf*a ActfB.C . , IXQjmo)—Ltoivi<aim— 
Bceiking case in a party* a absence— Proper 
.. remedy. 

Bengal Act VXI of 1880, far tho recovery of 
public demands, applied to case* of road and 
otfeerceeae#(a). 

^yibere' a Commissioner sot aside a sale held 
in^exeeritibn of a certificate granted by the 
D^pdty Collector, iu respect of a fine imposed 
for failure to comply with a notice under S. 16 
of the Cess Act, on the ground that the evi- 
dence for the petitioner made out ‘ a prima 
facie* caw of fraud, or at any rate of irregulari- 
ties which prevented the petitioner from 
obtaining the knowledge of the proceedings 
against him, and caused the sale of his 
estate at the most inadequate price.’ 

Held, that the power of revision conferred on 
the Commissioner by B. 17 of the Act VH of 
1880 (B. C.), was amply sufficient to justify the 
order Setting aside the sale. J- 
The Board of Revenue, also! hod power to . 
interfere in this case under S, 24 of the Act. 

i 17 of Act VII of 1880 applied to 

orders made after, as well as before, sales in 


lot n u • "■ 

(1) S. 1«-See <B.C<) Fro- 

uc JJRKXubB 10C.W.H, 

969. ■■ 

(9) 8. 41, wfr'tydmfc Tenancy Ait 
(VIII of im), 8, ?4r-*.ap#t-mi»—Abvlmb. 

A contract by ' Which/' ? A* between 

himself and his to pay the' 

whole road-cess, iatbt Ulegil, 

S. 41 of the (less ACfe is n#tW exhaustive 
nor prohibitive and dbeanqi Invalidate such a 
contract. 4 .. ’*• ./K-iJ/. ■ ' . 

Road-cessfc not an ttfoc^ withm the mean- 
ing of B. *74 of the Bengal Tehanoy Act. Athu* 
tosh Dor y* Amir ioUah,8aL.J. 887,/ ■ * 
Maclean c. y. and VBak* 5WB» arid Str- 

PBfEN, jj. ‘ > \ \ \ " ‘ 1 : 1 

Reference.—* G. 576 *■ ^ . . 

Ant III of 1881 '(Bengot^^mqipaii^y) • 

(1) S. 80 — See Bmws f Ohat, No. 1, 10 
C. W.N. 1044, 

(2) S. 363— Act III of m* {B.C.), S. ST— 
Limitation. 

There is no difference between S. 67 of Aot 
III(BX.)of 1864 and S. 868 of III p.G.) of 
1884. As the former section, so also the latter, 


execution of certificates issued under the Act. 

i ^ - 

^The periods of limitation applicable, in ordi- 
nary cases, wore not binding on the pqmmissioD- 
er When he was acting in exercise of his revision- 
al jurisdiction, . ' V 

- Itis on ciementaiy principle; which is binding 
on all persons, who exercise judicial or quasi- 
judicial powers, that an order should not --he 
made against a man’s interest without there 
being given him an opportunity of being heard. 


is applicable only in those eases where the 
plaintiff claims damages or compensation for 
some wrongful act committed by the commis- 
sioners or their officers , in the exorcise, 
or the honestly supposed exercise, of the 
statutory powers. In oases other than these, 
S. 868 has no application, Shudhangthu 
Bhutan Roy Chowdhofy *, Isjoy Kail Roy 
Chowdhury, 8C.L.J.85 i"' 

Maclbak, c. j. and '•a;';-:' 


In this case, the order of the Commissioner 
annulling: the sale was challenged in a regular 
sult> brought in a Civil Court, on the ground 
' that thoordor was inado without’’ hearing 'the 
’ purchaser. ‘ . 

’ . Held, that the proper remedy oithc purcha- 
:.t#rjwua t» apply to the Commissioner lor a re- 
g, B*bu Lnlltaswar Singh t. Mohunt 
l^KJskenDas, 10 C.W.N. 869 (P,C,)*4 C, 
ISftfipl * lfl y.L.J. 865 * 8 Bom; L, R. 719* 

, M. L. T. 808«88<j: 1178. 

; riiokn Davmy, Sin Aifranw Scjoblh and 
J^ISjb Awrarn Wilson. 

Re0tm.~(a) 1* C. l, R, 


Reference .— 6 C. 8, 'V . 

W* VIII of ISM 

(if Be. », 11, 17, ■Jlvi&nnftenm*, 

, — TVanyisr of .<* . 

— Validity. ■ 

Where-' the holder';. '^/V'jpa^n^i^t'.'teMtt. 
transferred a portioft 

held^tbat V 

to pay jntytttioiitfto • 

landlord for w great 
Held; that, ' ,upoW;-ii 

that portion 'Of R#t^r!w«. -eiu' 


fb the landiord htated. ' ^ i# 
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lot Till at IMS (Bon|«d Twawy)«— 0»tt* 
mwd}. 

His act d}d not have the effect of sub-dividing 
the tenure. Sail BtutdtrlDtbu Chaadhuranl 
v. Dhfttaal YwtaLahft** Chaudhuri, 10C.W. 

N. 972 , 

Gsoen and Parchtteb, 79 . 

£. 4 {$)—/, Besjudioata, No. 19. 

{9)8. fa cl. 4 and 8. 179— Abwabs— Per- 
manent tenure-holder under lease created 
before the Act— Stipulation to pay the price 
of ifire* cocoanuts and render one day's 
personal service , over and above rent if 
enfordble — Beg, V of 1812, S. 8 — Act Xof 
1859, S. 10. 

Abwabs are not recoverable from a permanent 
tenure-holder under a le&fie created before the 
Bengal Tenancy, Act came into operation. 

They could not be recovered under Reg. V of 
1812 and Act X of £699, end cannot be recover- 
ed under 8* 179 of the Bengal Tenancy Act, 
owing to the operation of cl. (4) of B. 2 of the 
Act. Apuraa Churn Ghose v> Kasam All, 10 C. 
W. N. 627 * 4 C.L.J. 627. 

Ghosh and Paroiter, 77. 

(3) S. 3— Government-revenue paid by patni 
dor, npt “rent” Within its meaning in S. 3 of 
the Act— See REOULAfftoar VIII of 1819 
(BttiTOAii), No. 4, 3 C.L.J. 7. 

S. 8 (tf ) — It Landlord and Tenant, No. 9. 

S. 8 {9)— 1,56, No. 3. 

8. 8 (10) and 8. kl— „ ,, No. 4. 

8 s. 8 and 171 — „ —57, No. 5. 

8. 7— „ Bent, No. 1. 

(4) 8- U*~43aa No. 1, supra. 

(8) $*1 U f 17, 88— Transfer of tenure piece - 
mtal % if subdivision— Liability of transfer- 
or for rent. 

Where a durputnidar* to the knowledge of 
his laxidloid^tran«dhmd a portion of thedur- 
putrt to one petto* on one date, and the 
remainder' to another person an a subsequent 
date* 

Held* <MAdtJBA|*, cur., dutftaMe)— Hat, 
after ttypooMsd tatotta* the liability of the 
da toaeoft two tamp- 

lot Am mm UA* 

M »ot W. H» dunfiutniiet 

In jam 4$k*UM tiftfimiTftl Ud tfuk 

«aet«r#a|tc ^ *» *M 


[ 2. — Bengal Acts.— (Continued). 

Aot Till «f 1MB (Boafftl tvuaej)*— (Conti- 
nued.) 

provision of S. 88, Bengal Tenancy Act. 

Klshori Raman Kapurla y» Ananta Ram 
Laha, 10C.W.N.270. • 

Maclean, g. 7. and G&i&r, 7. 

References , — (a) 16 G. 642, 19 G. 17 and 4 
4 O.W.N. 690, Befd . to. 

(6) S. 18— Transfer of occupancy tenure , effect 

of tenant's liability to pay rent— Validity 
of transfer essential, to pass the liability Jo 
the transferee . # 

In this suit to recover arrears of rent, the 
Court of Pirst Instance found that nothing 
passed on the sale, effected by the defendants, 
which was only colourable and benami and that 
thoy, therefore, continued liabld oven after the 
sale. The Ix>wer Appellate Court held a con- 
trary view on the ground that, since the tenure 
was a transferable one, its transfer by a regis- 
tered Kobala was sufficient to discharge the 
defendants from their liability to pay rent. 
Held, that the eases (a) relied on by that Court 
did not relate to transfers, which were colour- 
able and benami and simply showed that a 
valid transfer, undor 8. 12 of the Act, operates 
to discharge the transferor from his liability 
to pay rent and to pass such liability to the 
transferee. But, in order to give such effect 
to the transfer, it should be a valid one and 
not colourable and benami . Joy Geblnd lain 
v. Vonmotha Math Banerjee, 88 C. 580. 

Mitra and Gantt 1 , 77. 

References.— (a) 16 C. 642 and 19 C. 17, D. 

8s. 15 and 16— T, 58. 

(7) 8. 17— See Nos. 1 and 5, supra. 

(8) 8s. 90 and 81—ttight of occupancy, qc- 
g tUsiton of— Acquisition of right of a set- 
tled raiyat— Presumption under 8 - 80, 
cl. 7— 

To show that a raiyat has, under 8? 21 of the 
Bengal Tenancy Act, acquired a right of occu- 
pancy in a holding, it is not sufficient to show 
that he has got other occupancy holdings in 
the same village ; what is required to be shown 
i« whether, the tenant is a aatMeft raiyat or pot 
within th# meaning of 8. 20, <tod h**» m such, 
acquired a ijg^t of ocoupanojr i& the jofce in 
dispute.* 

Per Rjuimi, f.—An ©ooupanoy sight may be 
ft^tdredbypu*^^ fettfod 
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2.— Bengal Acts. —(Contiwued). j 

Rot TUI of 1888 (Bengal Tenancy).-(C<m/i- j 
nued). j 

raiyat can be acquired only by a continued | 
holding of bind in the village for twelve years, j 
The presumption under el. 7 of S. 20 ofliaving j 
held the land for twelve years, arises only when 
the other occupancy holdings arc held under 
the same landlord. Kuldip Singh y. Chatur , 
Singh Ray, 3 C.L.J. 285. , »| 

Maclean, c.j. and 11 ampin i, Jj 

.■ 

See, also r I, Res Judicata, No. Jit. j 

fl> (9) Ss. $0 anil 180- Presumption under S. '10 j 
in case of dearah or cluir land, inapplicabi- 
lity of, 1o S. J80~ Iiet/ ut at ion XT of J8&>< 

S. J — Necessity of subsisting rights in the j 
land to entitle tenants to its accrei ions . , 

The lower C6urt had decided* in this case, j 
that there was a presumption, under S. 20 of ; 
the Act, that the tenants (the respondents) had j 
acquired occupancy rights in that part of the J 
land in question (which was described as the ! 
lagan land) by having held it for a period of j 
twelve years or more and that they were en- 
titled to occupy also the other part (styled the 
wasilat land) which had accreted to the lagan 
land. Held, the lower Court was wrong in 
holding that the presumption created bv S. 20, 
in respect of that section, could be applied to 
the case of the above lagan bind which formed 
the dearah bind mentioned in S. 180 of the Act. 
The presumption in S. 20 is stated to be for 
the purpose of that section and it cannot be 
extended for the purpose of S. 180, and that 
being so, the ordinary rule of law', would obtain 
namely, that the person, who alleged that lie 
had been for twelve, continuous years in pos- 
session, would have to prove that allegation. 

Ah to the position of the respondents with 
regard to the later accretion, the icasilat l and, 
it was argued on their behalf that, under the 
provisions of S. 4 of Regulation XI of 1825, they 
were entitled to the wasilat land, as having i 
accreted to the dearah land, of which they were 
tenants, hut it was held that that b section laid 
no application to the tenants having laid no pre- 
existing right in the dearah land bo which the 
accretion had to be regarded as attaching. Beni 
Pershod y. Ghaturi Tewary, 38 C. 444 ^4 C. 

L. J. 68. 

Haring ton and Pratt, jj. 

(10) S. 21. In a suit by a purchaser at a revenue j 
sale against an occupancy raiyat, onus is op the ! 


2 . — Bengal Acts • — (Continued). 

Act YIII of 1888 (Bengal Tenancy).— (Conti- 
nued). 

latter to show that, at the time of the sale, he 
wus, a raiyat within,— See Act XI op 1859 
(Bengal), No. 2, 10 C.W.N. 497. 

(11) S. 21— See No. 8, supra, 

(12) Ss. 33, 49 (5) and 8$ (£) — Under -raiyat, 
ejectment of —Notice to quit. 

If a landlord (permanent tenure-holder) pur- 
chases from his occupancy raiyat title and in- 
terest in the holding by u deed of sale, lie can- 
not, by virtue of such purchase, eject the under 
raiyat, w'ho was lot into the land by the occu- 
pancy ruivat, without solving him a notice to 
quit under S. 49 (6) of the Act, even if the sub- 
letting was made without the landlord's con- 
sent and otherwise than by a registered instru- 
ment. Amirulla Mahomed y. Nazir Maho- 
med, 3 C. L. J. 165. 

Ghose and Paugitku, jj. 

« 

References. - 28 0. 205, DistJ. 31 C. 932, 
Appr. 

(13) S. 2:1. cl. (3)— Occupancy-right, acquisi- 
tion by purchase — Acquisition of occupancy- 
right by statutory method. 

S. 22, cl. (3) of the Act only prevents the ac- 
! qnisition of occupancy-rights by an ijaradar or 
! farmer of rent by the statutory method undor 
j the Act itself, but he can acquire such right by 
j purchase. Ramrup Mahto y. H. Manners, 4 C. 

! L. J. 209. 

j Maclean, c. j. and Pratt, j, 

I S. SS- I, 59. 

! tin. US, 49, 85 and 85—1, 59. 
i Sh. X5, 155—1, GO. 

| (14) Sk. 25 anil 178 — Landlord and Tenant — 

; Denial by teuaut of landlord's title followed by 
! decree of Court operates as forfeiture — See 
Landlord and Tenant, No. 1, 8 C. L. J. 201. 
j (1 5) S. 38— Zurihoshgi lease — Lease for cultiva- 

tion — Occujwicy, right of , whether can 
arise — 

Neithor of the cases 24 C. 272 and 2 C. W.N. 
752 is authority for the proposition that a raiyat, 
l>v taking a euripeshgi loose of land, of which 
hg was previously or then put in possession as 
a raiyat, loses his raiyati status tfr divests him- 
self of his right to acquire a right of occupancy 
in the land. 

Held, on the terms of the present lease, that 
it was a cultivating lease and that the lessee did, 
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Met YIII of 1885 (Bengal Tenancy).— (Conti- 
nued). 

by 1*2 years’ continuous possession, acquire a 
right of occupancy over the leased land. 

R&mdharl fiingh y. M. H. Mackenzie, 10 C. 

W.N. 351. 

Kampini atSS Cabpeiakz, jj. 

(16) S. 29 — Convention of money rent into rent 
in kind— ‘Enhancement of rent — Leaving 

m evidence out of account — Question of late — 

Second appeal. 

The conversion of nahdi rent into bhadi rent 
is not necessarily an enhancement of rent. The 
one i» rent in money, the other that in produce. 
They relate only to the medium by which the 
rent was payable— produce or money. The. 
produce would be a varying quantity and in 
years of drought would be very little or nothing. 

Where a first appellate Court leaves out of 
account an 'important piece of evidence not 
realizing the significance of it, this would he a 
point of law for a second appeal. Hussan Kuli 
Khan y. Nakohhhedi Nonia, 33 C. 200. 

PjiATT and Gkidt, jj. 

S. 29 (b) — Vror. I to S. 29—1. 61. 

(17) Cl. (5) andjtroviso (3)ofS. 29 -Kabuliat 
removal in, o f stringent conditions in former 
lease — Improvements by landlord , n'liether 
could justify enhancement of rent- Evidence j 
as to improvement, irhether admissible under : 
S. 91, Evidence Act. * 

! 

Suit fora declaration that the Kabuliat exo- j 
cuted by the plain til! was void, since it was j 
not hiiidiug on the plaintiff for the reasons that . 
the rent had been thereby enhanced by more • 
than two annas in the Rupee and that lie oxe- ! 
euted the Kahuhal under coercion and undue j 
influence. Defendants, in their answer, justi- ! 
fied the enhancement by setting up tlie fact of , 
improvement made by them by the excavation j 
of the canal such as was contemplated in pro- j 
viso (2) of 8. 29 of the Act. They, further, 1 
pleaded that there were stringont conditions in ! 
the former lease and since the above enhance- 
ment of rent was agreed upon by the plaintiff 
in consideration of avoiding those stringent 
conditions from the Kabuliat in question,* the 
enhancement was not improper. 
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Act YIII of 1885 (Bengal Tenancy).— (Conti- 
nued). 

the same being inadmissible under 8. 91 of the 
Evidence Act. 

Held, on second appeal, that the lower ap 
pollute Court ought to have gone into fhe ques- 
tions, whether there was any 1 improvement* 
within the meaning of the Act, effected by the 
landlords, and whether the pluintiff had agreed 
to the; enhancccl rent in consideration of suoh 
improvement, since the fact that the writing 
between the parties contained no refcronco to 
any such improvement could not render inacL 

• missible evidence sought to be lot in on the 
| point. The consideration for a contract being 

• different from the ‘terms of such contract', in 
! proof of which alone S. 91 of the Kvidonco Act, 
j lays it dowu tfyit no evidence shall bo given, 

! that section cannot prevent the defendants 
j from giving extraneous evidence as to the 
; consideration. 

! Held, also, that the Acre fact, that certain 
! stringent conditions, which had found a place 
' in the previous lease were omitted from the 
j present Kabuliat was not such a circumstance 
; as could justify any enhancement of rent, 
much less an enhancement, as in the present 
ease, at flu* rate of more Ilian two annas in 
the Rupee (n) and that the Kabuliat in question 

• was, therefore, void for having contravened the 
provisions of cl. (bj of S. 29 of the Bengal 

j Tenancy Act. Probat Chandra Gangapadhya 
, v.Chirag Ali, 33 C. 007 -4 C.L.J. 320 ---11 
j C.W.N. 02. 

i Mitua and Oumom>, jj. 

lie fere aces.— -(a) 18 C. 333 and 28 C.90, Distd. 
Ss. 30, 30 and 181— I, 61. 

Ss. *to\ 29 (b), S.j ~7, Civil Pro. Code , No. 13 . 

(18) S. 49 (6)- -See No. 12, supra. 

(19) S. 30- J 'resumption —Landlord and .V- 

n ant Ejectment. ' • 

Where a landlord brings a suit for ejectment 
on the allegation that his tenant, who had a 
non -transferable holding, lias sold it to a third 
person (one of the defendants) and has aban- 
doned the holding. 

Held , that S. 50 of the Act has no applica- 
tion to spell a case. Sarat Chandra Ghoae v. 


On appeal, the District Jydge hold that the • won to spun a case, sarat unanara uni 
question of improvement set up by the defend- j ^hyama Chand Singha, 10 C.W.Jtf. 930. 
ants could not be gone into, evidence regarding | Rampini and Mookk^bb, jj, 9 
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lot Vlll ef IMS (Bengal Tenancy).— (Conti- 
wued)+ 

(90) Si t. 50 and 58— Enhancement of rent , 
suit for — Enfwncement, grounds of excntj p- 
tion fronir—finm — 2 .VporJ «/ Commissioner 
not thallenged in the first Court, should he 
accepted as correct. 

When a tenant claims exemption from en- 
hancement of vent, under S. 60 the Act, the 
onus lie* on him to prove that he has held the 
tenure at a rent or rate of rent, which has not 
been changed from the time of the Permanont 
Settlement, or for 20 years or more preceding 
the suit. 

When the report of the Commissioner, as to 
the prevailing rate of rent, was not challenged 
by either side in the first Court, and was acted 
upon by it without further eortoborative evi- 
dence, the Lower Appellate Court ought not to 
have gone behind that report and examined the 
materials on which the report was founded and 
come to a different finding, without allowing 
the parties opportunity to adduce evidence in 
support of, or to rebut, it. Goyinda Priya 
Chowdhuranl v.Ratan Dhupl, 4 C.L, J. 37. 
Ghobe and Pajigitek, jj. 

S. 57 — 1, Limitation Act, No. 116. 

(21) S. 62 — See No. 20, supra. ^ 

S. 52—1, 62. 

8s. 52, 178 and 179—1, Landlord and Te- 
nant, No. 46. 

(22) Ss. 58, 59, 67 — Interest — Rent . 

The word “rent” does not necessarily include 
interest ; so if any sum of money be paid by a 
tenant to a landlord as rent, and the latter 
receives it as such, he cannot be permitted to 
apply that money towards any interest, which 
might then be due (a) Bh&g&bati Debya Chow- 
dhuranl y. Basanta Kumar! Debt, tl C.W.N. 
101 . 

Cho&s, c.j., and Caspej&sz, j. 

References:— 25 C. 571 and 22‘C. 676, R. 

(22-a) 8. 60 — Sec No. 22, supra. 

8$. 61 and 68—1, Civil Pro. Code, No. 61. 

8s. 61 and 182-1, 63. 

(28) 8. 65— Suit to enforce a , Kistbundi or 
instalment-bond — arrears of rent— consider - 
ation for* bond — Nominal owner, authority 
of, to pledge property in arrears of rent 


2.— Bengal ^ ' , '' 

let TUI *f MIS '(Bwyia'lTmtoBf^CowN- 
nued). 

Where one oftwo. defendants, the father, 
allows his son, the other defendant, to take the 
lease of an under-tenure in hisname frpnj the 
plaintiff, who' is well aware hither Is 

the real owner of the under-t^wr^knd the son 
is only his bmamidar, the plaintiff-landlord is 
entitled to look to the son, the reeoteted tenant, 
for the due payment of the rent andif the ( 
undcr-tehure falls into arreaMi the landlord 
may sue the recorded tenant, the sob, and ob- 
tain a decree for rent, which would be opera- 
tive against the property in the hands of . the 
father, the beneficial or real owner. But it is 
not competent to the recorded tenaht, the son, 
to create a charge or mortgage on the property, 
in the event of the rent falling into arrears in 
favour of the landlord. If the beneficial or real 
owner fails to pay the rent regularly, the no- 
minal owner has no implied authority to pledge 
the property in arrears, the creation of such a 
charge being neither neoessarv for the purposes 
of the tenancy nor ubuoI for the management 
of tenancy. 

When, therefore, a landlord accepts an in- 
stalment-bond, creating either a charge or secur- 
ity on the property for the arrears of rent, from 
the nominal owner with full knowledge of the 
true ownership, he cannot be permitted to 
follow the property in the hands of the true 
owner (a). ^ 

A suit instituted on a Kistbimdi or instal- 
ment bond, part of the consideration for which 
was arrears of rent, is a suit not for rent but for 
money due under the contract, vis*, the instal- 
ment-bond, by which, in lieu of. the original 
liability, a new liability was substituted, and 
the plaintiff can have no charge on the .land 
under the Tenancy Act. Royzuddl Sheikh Y. 
Krltarthanath Mukherjee, 4 C.L. J ; 210=* 88 C. 
986. 

Rampini and Mookebjee, «.* 

Reference. — (a) 16 A. 804, D . 

8. 65—1 , Contract Act , No. 21. 

< (24) Si 66, 148, 170— Decree for 

eution — Claim under. S. 878 *Civ. Pro . Code 
( Act XIV of 1882)-^A4misaiHUt^ 
lord* 8 interest in tenure sold after decree— 
Decree, if continue* to be 0 first cheery* an 
tenure * 
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lot fill jPfngtf , ttt»W)> - ,(<7o«»<i* 

When the plaintiff ina suit lor rent is shewn 
to have been the landlord at the date of the 
suit and also at the date of the decree, both 
suit and deoriMr^uld clearly he & suit and a 
decree under tii^Bengal Tenancy Act. 1 * 

As provided in 8* 170 of the Bengal Tenancy 
Act) no claim can be preferred under 8. ‘278, 
Civ. Pro. Code, when such a decree is put in 
'execution. 

The foot that the plaintiff sold his interest in 
the tenure subsequently to obtaining the de- 
cree, would not prevent him from obtaining 
the benefit of S. 65 of the Act (a). Khetra 
Pal Singh Roy v. Kritartha Hoyl Dad, 10 C. 
WJSF. 647 <F.B.)=3 CX.J. 470* 33 C. 666. 

<; Maclean, c.j., Ghobe, Rampini, Salk, 
and PtiATT, jj. 

Reference.^ a) 3 C.W.N. 604, overruled . 

(2$) Ss . 65, *159 — Sale in execution of a decree 
for arrears of rent at the instance of *a 'o- 
sharer landlord-interest of unrecorded 
tenant how far affected . 

An oocupancy holding was recorded in the 
landlord’s books in the names of N, B and T, 
as tenants. Plaintiff purchased the interest 
of N and B. The validity of his purchase was 
established. Subsequently, one of the co-sharor 
* landlords brought a suit against N. B. and T, 
for his share of the rent and got a decree ; in 
execution of the decree, the holding was sold* 
and purchased by the 1st defendant. 

Heidi that the 1st defendant purchased only 
the right, title and interest of the judgment- 
debtors. Afrax Mollah v. Kuliumannessa 
Blbee, 10 O.W.N. 176=4 CX.J. 66. 

Rampini and Mookehjee, jj. 

(26) i Ss. 65, 178, 179 — Permanent tenure 
holder— 'Ejectment for non-payment of 
rent, contract illegal . 

A contract in contravention of S. 66 of the 
Bengal Tenancy Act, under which the tenant of 
a permanent tenure makes himself liable to be 
ejected upon failure of payment of rent is bad 
in law, even though Ss. 178 and 179 are inap- 
plicable, fiamaht Radha Cham Das t. 
Ananta Prasad Das, 4 C. L. J. 521 . 

Maclean, c.j., and Mdoio&ujEK , j. 

(26-a) 6. 67:~See No. 22, supra. 


2. Bengmt 

M YIII of IBM |al 

nuecty. 

S. 67—1, 64. / « 

Ss. 67 and 179— 1,64. 

(27) Ss. 67, 178 (8) (^-Abwab— Puja expen- 
ses — Road-cess, if abwab — Interest] at rates 
higher than 18 p.c., contract to pay, if 
enforceable — tn-conscionable contract. 

Puja kharash or expenses for a Puja agreed 
to be paid in excess of the rent is an abwab and 
cannot be enforced. 

Rood-cess is not an imposition on the teunilt 
by the landlord in addition to the rent but ft 
tax imposed by Government and it does not 
came within the definition of an abwab contain- 
ed in S, 74 of the Act. 

A contract to pay more than ifro proportion 
payable by tlie*tenunt under the Road Cess Act 
is not illegal (a). 

The provisions of S. 178 (3) (h) are applicable 
to the case of a kabuliyat executed after the 
passing of tho Act. 

Parties ought not to bo allowed to nullify the 
offect of S. 173, sub-section 3, cl. (h) by eon- 
tracting themselves out of the provisions of 
S. 67 of tho Act, which limits the interest to 
simple interest at 12 p. c. per annum , by the 
device of making the rent payable otherwise 
than quarterly. 

A contract made after the passing of the 
Bengal Tenancy Act is not enforceable in so fat 
as it provides for payment of interest at rates 
higher than 12pcr cent (b). 

Even if it were open to the parties to contract 
themselves out of the provisions of S. 67 of the 
Act, a.oontract to pay interest at the rate of 
75 p. c., for arrears of rent payable for land, 
for which arrears the landlord has good secu- 
rity irfthe holding, on which those arrears are 
a first charge and which he can recover in 
other ways, is an unconscionable one and is one 
which ought not to be enforced. Narendra 
kuxn&r Ghoae v. GoraChand Poddar, 3 CX.J. 
081= 88 C. 688.* 

a 

Rampini and Mookewee, jj. 

References.— (b) 4 C. 576 and 3 CX.J. 837, 
R. (6) 22 C. 214, Exp. and D. 

Ss. 69 A 70 — 1, 64. 

8. 70 (qt. 5)— 1,64. 

* (28) $. 74— See Act IX of 1880 (Bengal 
Csss), No. % 3C.L.J. 837. , 



THE CURRENT INDEX, 1906. 


9& 


91 

2. — Bengal Acts. — (Continued), 

Mat Till of 1888 (Bengal Tenancy). -(C’on«- 

nued). 

S. 84- 1, 64. . 1 

(‘29) S. 85 (2)— Sec; No. 12, supra. 

See, atyo, I, {jivil Pro. Code , No. lii. 

(30) S' 87— Ejectment, suit for — occupancy 
raiyat , sale by — non-transfe rablv right of 
occupancy — Abandonment , what amounts 
to — Possession [of original 1 tenant — Khas 
possession — Sub-lease from purchaser — 

c Mero sale of a right of occupancy to a third 
jverson, notwithstanding that the vendors re- 
main in occupation of the land under a sub- 
lease from the purchaser, does not amount to 
abandonment in law and the land lord is not 
entitled to re-enter by ejectiug the original 
tenants. M&du* Mandal y. Mahima Chan- 
dra tfazumdar, 3 C.L.J. 343=33 C. 531. 
Mitra and (!kii>t. jj. 

References.- 9 C.W.N. 379 and 9 C. 048, V. 
22 W.R. 22, It. 4 C. 925 and 24 C. 212, IX 

(31) S. 88 — Sub-division • of tenancy — Unit 
receipts how far evidence of sub-division — 
joinder of parties — Wrongly adding a person 
as a defendant. 

Receipts for rent grunted separately by the 
landlord’s Tahsildar to the tenants of a holding, 
whose names were also entered in the landlord's 
sherista in the place of that of the tenant, who 
held the tenancy before them, do not amouut 
to a consent in writing on the part of tin* land- 
lord to a sub-division of the tenancy within the 
meaning of S. 88 of the Bengal Tenancy 
Act (<i). 

The Talisildar, who granted the receipts 
separately, cannot be added as a defendant iu 
the landlord’s suit for rent brought jointly 
against the tenants. Sri Maharani Beni 
Pershad Koeri y. Ramdahin Pandey, 10 C. 
W.N. 216. 

Ram fin r and Carpkrhz, j,t. 

References. — (a) 25 C. 531 (F.8.)=2 C.W.N. 
375, Distd. 31 C. 1026 .--8 C.W.N*. 923, Appl 
6 C.W.N. 823, Refd. to. 

(32) S. 88 — Separate collection of rent by co- 
sharer landlords from under-tenants — Join t 
suit for rent against intermediate tenant -- 
Fraud— Effect of a decree for rent . „ 

Where several co-sharer landlords, who had 
been collecting the rent due to them, separately 


2. — Bengal Acts • — (Continued). , 

Act Y1II of 1885 (Bengal Tenancy)*— (Conti- 

nued). 

from the dar mourashidars , united in bringing 
an action against the intermediate mourashidars 
for arrears of rent, ho os to obtain a deoree which 
would 1>6 binding upon and would pass the 
tenure; 

held, that the landlords were not bound to 
contiuue to collect rent in this manner unless 
they had given their consent iu writing under 
S. 88 of the Act, and that the action of the ' 
landlords in bringing a joint action did not 
amount to fraud. Girish Chandra Mukho- 
padhyayav. Chatradhar Ghose, 3 C.L.J. 
379. 

Rampini and Mookehjee, jj. 

i (83) S. 88 — See Nos. 1 and 5, supra. 

\ 

! (84) S. 93— Common Manage ! •— Consent, order 

by - -Civil Procedure Code (Act XIV of 
j 1882), S. 373' 

A District Judge has no jurisdiction to 
j appoint a common manager under S. 03 of the 
Bengal Tenancy Act by consent of parties. 
Before he can make the order, ho must find 
that there is a dispute likely to cause incon- 
venience to public or injury to private rights 
existing between the co-sharers. 

Quaere : Whether a proceeding under S. 93 of 
! the Bengal Tenancy Act is a suit within the. 

meaning of S. 375 of the Civil Procedure Code? 

| KaliCh&ran Ash y. Parbati Charan Ash, 4 C. ‘ 
| L.J. 504. 

; Rampini & Mookehjee, jj. 

i (35) Ss. 93, 9o — appointment of a successor 
j to a common manager. 

! Having once made an appointment of a coni- 
! mon manager, under S. 95 of the Bengal 
| Tenancy Act, it is not open to the District 
J udge to appoint a successor to the manager 
on his resignation. Dw&rka Nath Mitra Y* 
Bankutesh Lai Mitra, 10 C.W.N. 437. 

Stephen and Mookkrjee, jj. 

(36) S. 95 — See No. 35, supra . 

Ss. 101 to 107—1 , 63. 

Ss. 103, 104 — J, Act III of 1888 ( Bengal ), 
No. 1. 

(3Y) Chap. X, S. 1 03 — Resord -of -rights — 
Khewat — Prima facie evidence. 

If there is no settlement of rent under Chap. 

X of the Bengal Tenancy Act, the entry in the 
record-of-rights.if its was duly published, would 
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2. — Bengal Acts • — (Continued), 

Act YIII of 1888 (Bengal Tenancy).— {Conti- 

7iued), 

be only piima facie evidence in favour of the 
landlord— evidence which may bo rebutted 
by the tenant. Abdul Ratheed y. Jogesh 
Chandra Roy, 11 C.W.N. 153. 

Ghose <fc Pargjter, jj. 

(38) Ss. 103 A, 103, 106 A and 109 A — Second ! 

appeal— Landlord's application for assess- j 
nient of fair and equitable rent . ! 

On an application by a landlord, under S. ! 
105 of the Act. a settlement -officer settled a j 
fair and equitable rent, and the Special Judge, 
on appeal by the tenant, confirmed that deci- 
sion. The tenant preferred a second appeal. On 
a preliminary objection of the landlord, that j 
no second appeal lay, held that, under S. 109 A, j 
no second appeal lay. Ram Bishen Raut j 
y. Rajaram, 33 C. 882. 

Harinoton and Phatt, jj. 1 

(39) Ss. 10\A, 104 A\ 104 Jl and 111 A — j 

Rent, suit for — Dismissal of objection under j 
S. 104 K for default , nut a judicial order — j 
Record of rights , final publication of, under • 
S, 103 A t sub-sec. (%)~S. 104 H and 111 I 
Ay whether bar to a suit for rent — Res judi- | 
cata. I 

An order striking off a petition of objection ! 
under S. 103 A of the Act for default is not a j 
judicial order; nor does it operate us res judicata j 
• in a subsequent suit for rent brought by the j 
objector, against the recorded tenant (a). j 

The first part of S. Ill A of the Act prohibits , 
suits which seek to take undue advantage of ; 
mere technical defects in the procedure loading j 
up to, or involved in, the settlement proceed- ; 
ings. 

The section further prohibits the alteration 
of rent once settled, except to tke extent allowed 
by S. 104 H, and the proviso, in virtue 
of which suits of a declaratory nature may be 
brought, cannot be read as prohibiting suits 
for the recovery of arrears of ront alleged to be 
due from tenants. 

S. 104 H of the Act is designed mainly to 
safeguard theGovernmont revenue and to attach 
reasonable finality to the fixation of the rental 
assets upon which the assessment of revenue is 
based. It does'not bar a suit like the present 
brought against the recorded tenant for rent 
due. Nasarulla HU y- Aiqlruddln, 3 C.L.J. 
133. 

Mitra and Casp^rsz, jj . 


2. —Bengal, Acta. — (Continued). 

hot YIII of 1885 (Bufftl Tenney).— (Conti- 

nued). 

Reference, — (a) 28 C. 471, K, 

(40) Ss. 103 a (A?), 103 By 104 a t 104 J— 
Entry in a record-of-ri(fktn — Rebuttable 
presumption. 

Where, in a certain khewat finally framod and 
published under S. 103 A (2) of the Act, it was 
stated that certain persons were joint holders 
of a tenure ; 

held, that the entry was correct until the 
contrary was proved and that this presumption 
was rebutted when it was shewn that th$ 
tenants. had, for 60 years, separately held pos- 
session of their respective plots on payment of 
separate rents. Rajnarain Mitra Y. Anant 

Tarai, 10 G.W.N. 90S. 

• * 

Maclean, c.j. and Mookerjee, j. 

(41) *S\s. 103 a, 111 a — Draft Record of 
RUjhtSy objection to— Entry made on objec- 
tion --Final publication of Record of 
rights — Presumption as to correctness oj 
entry. 

The final publication of the Record of 
Rights merely raises a presumption of the 
correctness of the entry and it is not necessary 
to bring a suit to avoid a presumption. 

Nature of remedy under S. Ill A of the 
Bengal Tenancy Act, discussed. Ramgul&m 
Singh v. Bishnu Pargash NaraJn Singh, 
11C. W. N. 48. 

Mitra & Holm woo n, jj. 

(42) Sec. 103 D —Presumption— Record of 
rights, entry in and publication of — 

The 'presumption referred to in S. 103 B of 
the Bengal Tenancy Act is applicable to a suit, 
which has boon instituted before the publica- 
tion of the record of rights in which the entry 
is contained. C. R. Macdonald Y. Babu Lai 

Purbi, 4 <3. L. J. 519. 

7 • 

Maclean, c.j., Bodilly & Mookerjee, 
jj. 

(43) S. 103 (B)- No. 40, supra. 

(44) S. 104 (A) — See No. 40, supra, 

(45) S. 104 (E) — See No. 39, supra . 

(46) S. 104 (H) — See No. 39, supra, 

(47) S* 104 (J) — See No. 40, supra, 

j Ss, 104 (a), 407— Iy Res judicata , No, 19, 

J (48) S. 105 — See No, 38, su^ira, • 
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2.— Bengal Acta.— (Continue#). ' 

AetTflll of 1885 (Bon|*l TenuUy.)— (Conti- 
nued). 

$s> JF05, ip9 (5 ) — Second appeal — 1 Deci- 
sion settling a rent, 1 meaning of—Ss. 30, 

37 1 53, 10d t 109 and 113— Act III (JB.C.) of 

Wh. 

The words, “ not being a decision settling a 
rent 'V in S. 100 (3) of the Tenancy. Act, refer 
not only to adecision, by whio^ existing rente 
are varied, but also to a decision, by which exist- 
ing rente are maintained as fair and equitable. 
T’hd words, / 4 settle a fair and equitable rent", 
in 8. 105 (1) do hot exclude a case in which the 
existing rent is not varied. 

When, therefore, a special J udge oh appeal 
from the decision of a Settlement Officer, on an 
application by the landlord under 8. 105 (1), 
holds that nb case has been made out for an 
enhancement of rent on any of the grounds 
stated in the application. Held , that this is 
a decision settling a rent within the meaning 
of S. 100 (9) of the Act, and, consequently, 
nb second appeal lies to the High Court from 
this decision (a). 

8*- 97, 105 and 119 of the Act discussed with 
reference to the question as to what is meant 
by a settlement of rent. Rameiw&r 81ngh v. 
Bhoonesvar Jha, 4 C.L.J. 198= 99 C. 897. 

Mitka and Ormond, jj. 

» 

References. — («) 16 C. 696, 17 C. 836 and 36 
C. 146, B. 

(60) S. 106 A— See No. 86, supra. 

Si. 107 and 109—1, 66. 

(61) S. 109 A— See No. 88, supra. 

(63) S. 109 (3)— See No. 49, supra. 

(68) S. Ill A— See Noe. 89 and 41, supra. 

8. lift— I, Res judicata, No. 19. 

8s. 116, ISO (3) and 176—1, 67. 

(64) S. 148— See No. 34, supra. 

. S. 148 t (ft) — I, 06,69. 

-VA. U9, 163— I, 69. 

• . • *, • 

(69) $s. 153 — ShU for rent including Road 

- and. Public Works Cess — Verbal assign 

‘ meat (barat) by putnidare of their liability • 
to pay rent to the superior landlord, effect 

Where, in a suit for rent, certain cessos Are 
claimed as part of that rent, and , ,thb Courts, 
decide whether such cesses are payable or not, a 
** tond appeal lies, as the decree has decided 1 a 
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*ct¥IH of ;i888 ipmfri* aaomr-m^ 

nwed). J. 

question of the amottnlqf ttont Annually payable 
by a tenant 1 (a). ; ^ 

Where, under a yerWi arrangement existing 
fora long time, a darputnidor has been paying 
the rent duo to the superior landlord from the 
pytM&tlar, it is not open to the puinidar, solong 
as-lhe. arrangement subsists,' to sue the r&r- 
pntnidar for the full amount of the rent and 
treat the assignment as non-existing. Debandnt* 
Prasad Obese v* Paresh Hath Hitter, 4 C.L.J. 
119. 

Hampini and Geidt, jj. 

Deferences.— (a) 16 C. 698 and 20 C. 954, >\ 
S. 168—2 , 7$. 

8. 153— 1 , Civil Pro. Code, No. 145 . 

5.153— 1,70 and 3$C 

(56) S. 159 — See No. 25, supra. 

(57) Ss. 159, 161, 166 — See Transfer of 
Property Act^No. 49, 99 C. 876. 

8. 169—1 ’, 71. 

(58) S. 161 —See No. 57-a, supra. 

(59) S. 166 — See No. 57, supra. 

(60) 8. 1 6 7— Rent-sale— Annulment of mort- 
gage by notice— Right of mortgagee to apply 
to set aside sale. 

The service of notice under S. 117 of the Act 
annulling a mortgage is no bar to the mort- 
gagee making an application to set aside a Rale 
of the tenure. Brij Kumar Key v. Obanuk- 
dhari Raut, 10C.W.N. 976. 

Pratt and Obmqnd, jj. 

See, also , I, 72 and 13. 

(61) S. 170— See No. 24, supra , 

(62) & 177, sub-sec . (3)— Purchaser of a 
tenure, right, to deposit decretal amount of, 

— Interest of purchaser void or voidable* 

When a tenure is advertised for sale, thepur- 
ohafcer of the tenure has no right to make a 
deposit under sub-sec. (8) of 8. 170 of the Act 
and prevent the sale, as be is not a person 
having an interest in the tenure voidable upon 
fhe sale. 

Where a tenure was advertised #6r sale' and 
the purchaser Of die tenure from the tenant, 
against whom the decree lor rent was obtained, 
was allowed by the lower Court to deposit the 
decretal amount under (3) of S. 170 
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Apt Tin of IBM* (Bengal Ten 

nued). 

of the Act to prevent the sale, the High Court on 
revision did not set aside the order oti the ground 
that, on a former occasion under similar cir- 
cumstances, the purchaser had made a similar 
deposit and the decree-holder had withdrawn 
the deposit. Jotlndra Mohan Tagore v. 
Dnrga Babe, 10 C. \Y. N. 438. 

Hehdkbson and Cabpeiw, jj.^ 

. 8. 173 (Sub. S. 3)— I, 73. 

(63) S. 174— Sale, setting aside— Deposit- 
Miscalculation by an officer of the Court . 

Where, upon setting aside a sale under S. 
174 of the Act, it war found that the amount of 
deposit fell short of the amount required to be 
deposited under the law, but that this was 
owing to a mistake in calculation by the officer 
of the Court, who ordinarily supplied such 
information, and it appeared that the Chief 
Ministerial thficer of the Court had also signi- 
fied his approval of the information by signing 
the challan. 

Held— That this was a case in which the 
High Court ought not to interfere. Sheik Fakir 
y.BeraJ Mohini Dasi, 11 C. W. N. 110. 

Brett and Gupta, jj. 

Deferences:— 96 C. 449, 1)., 18 C. 255, R ., 25 
C. 216, F . 

S. 174—I t Civil Pro . Code , No . 197. 

(64) S. 178— See Nos. 14 and 20, supra. 

(65) S. 178 (Z), cl. (n) and (3) cl. (a)— Acquisi- 
tion of permanent occupancy right — agree- 
ment before the Act, effect of — Landlord and 
tenant— Suit in ejectment — Notice to quit 
—Act VIU of 1869 (Rent), S,7. 

Plaintiff, as the transferee of a landlord's 
rights, sued for khas possession of certain lands. 
Long before the Bengal Tenancy Act came into 
force, a certain agreement had been come to be- 
tween the first defendant's mother, and the 
original landlord, whereby the former recognised 
the right of the latter as landlord, agreed to 
pay rent to him during her life, provided for re- 
entry of the latter, after the former’s death, 
and wound up by stating that none of her heirs 
or descendants would object to the re-entry of 
the landlords after her death. The 1st defen- 
dant was also a party to this agreement. First 
defendant's mother having died, plaintiff, as 
the assignee of the original landlord's rights, 


2 — Bengal Acts. — {Continued), 

let VIII of 18BJ (Benfol Tenwwy).— f Conti- 

, nued). 

sued the 1st defendant and another person, who 
was in possession as a trespasser. The defence 
contended that it was not competent for 1st de- 
fendant to onter into the a£roemept she did 
and that, no notice to quit having been given, 
the suit was not maintainable. Held, that the 
agreement was a perfectly legal and valid one, 
under S. 7 of Act VIII of 1809, whioh was the 
law then in force, that, even assuming that 
Bengal Tenancy Act would apply, there was 
nothing in S. 178 of that Act debarring a te- 
nant from entering into such a contract with 
the landlord ; that the contract was not within 
the prohibitory terms of sub-s. (3), cl. (a) or 
sub-s. (1), cl. (a) of that section. The agreement 
only barred the acquisition of an occupancy- 
right during the executant’s lift which was not 
one in perpetuity. Held , also, he defendants 
not having been recognised as tenants, the, 
were mere trespassers not ontitled to any notice 
to quit. Baul Chandra Ghakravartl y. 
Nlstariiil Debl, 33 C. 130=10 C.W.N. 533. 
Bampini and Mookkrjef., jj. 

(6G) S. 178. sub-s. (1), cl. (a) and sub-s. 
(3), cl. (a)— Contract stipulating re-entry on 
raiyat’s death— validity — Act VIII of 1869 
(B.C.), S. 7— See No. 65, supra. 

(67) S. 178 (3) h-Sco No. 27, supra . 

(68) S. 179— See Nos. 2 and 26, supra. 

(69) S. 180— See No. 9, supra • 

S. 181 — T, 74 and I, CUowkidari Chakran 
Land , No. 1. 

(70) S. 182—IIomesteal land of raiyat — 
Occupancy right , 

It is not required by 8. 182 of the Act that a 
tenant in occupation of homestead land should 
be a raiyat in the* village, in whioh the home- 
stead land is situated, nor is it necessary for 
him to be the tenant under the samp landlord 
as the landlord of the homestead land. Krlpa 
Nath Chakrallutty y. Sheikh Anu, 10 0. W.N. 
944 = 4 C.L.J. 832. 

Bampini and Mookshjee, jj. 

(71) S. 183— Sue Co-sharers, No. 1, 10 C.W. 
N. 787. 

(72) $ch. ill , Art. 9 (5 ) — Rent suit , limitation 
— Limitation Act ( XV of 1877), Sch, II,. 
Art. 13$, 
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2,-+Bengm! ActM,—{Coutinued). , 

let Till of 1089 (Bengal 

■ eluded). ■; " ^ ' 

Where there is a specie! rule of limitation 
prescribed by lew/ that rule is to bo followed | 
to the exclusion of the more general rule. 

In siiitft for rent, the period of limitation is 
that prescribed by Art. 2 (b) of Seh. IH Of the J 
Bengal Tenancy Act, And it eannot be extended 
by the application of tho ordinary rules of 
limitation prescribed by the Limitation Act. 
Kail Charon Bhomlk y. Harendra Lai Roy, 

4 C.L.J. 553. 

' hfiTBA and Geidt, jj. 

(78) Sch. iii, Art. 6 and S.^185 (sub-s. 2) — 
See Limitation Act, No. 22, 3 C.L.J. 347. 

See, also, 1,74. 

Act XII of IBS? (Bengal Civil Court#). 

(1) 3. 17 — Jurisdiction — Appeal — Transfer of 
A local area from one district to another — See 
Appeal (General), No. 5, A.W.N. (1905), 199. 

(2) S. 19— See Act vii or 1887 (Suits Va- 
luation), No. 1, 3 A.L.J. 260. 

(8) S: 31 — Valuation of suit — Withdrawal of 
- part of claim— Appeal. 

A suit was filed iu the Court of a Subordinate 
Judge asking for two reliefs, which, in the ag- 
gregate, wero valued at over Rs. 10,000, hut 
the second of which was valued at Rs. 4,485-15-0. ! 
After the issues were settled, the plaintiffs with- | 
drew their claim for the first relief. The suit ! 
was tried in respect of the second relief claimed 
and was dismissed. Held , that an appeal lay, 
not to the District Judge, but to the High 


Court. Jaggi Lai y. Gopl Naraln, A.W.N. 
(1906), 57 « 8 A.L.J. 136. 

Bakkrji and Richards, jj. 


(4) S. HI — Appeal, form of — Partition suit — 
Valuation for jurisdictional purposes. 

In a suit for partition, the value of the entire 
estate sought to be partitioned and not the 
value pf the plaintiff's share in the property, is 
to be taken as the value of tlie % original^ suit, 

; Within the meaning of S. 21 of {he Act. 

, Where, therefore, in a suit for partition, the . 


;yatue of the entire estate is above Rs. 5,000, but 
^^.ofthe plain tiff’s share is below that amount, 
..'i^ll^peal shall lie, from the decree of the Sub- 
Judge, direct to tho High Court. Biraj 
B^tl M y. Ghlntamajki Bail, ,3 C.L.J. 197 
Wto ? 0:W.N. 665 (foCt-noto). 


xHaplhan, c.j. and Bankbjeu, j, 




l 





(5) *!. 39, ‘ 

of a suit—Re-fransfcr of ike' sa me—^Pemr* 
of District , Judge. V\ \ i ■, . ;?•; . 

When once . the District withdraw* a 
suit to his own fife for tidal, be is hot. Comp e tent 
to re-tranfcfer it again to theCrt^ 
the ease has been withdrawn. •- Ramaokorittar 
Ray y. Bldhata Ray, 10 CAViNi-BM; 

*i - , , ,. 

Pratt and Ormond, jj! " ‘ *■ * • S -'K * 


(6) S. 23— See No. 6, supra. 


Act I of 4691 (Public Demands Recovery). 

S . 20-7, 77, . 

Ss. JO, 13, 13, 1C, n and Bl^l\ 76. 

S.10,19- 7, 73. 

(1) Ss. 10, 31 — Notice, service of— Suit fa set 
aside sale — S lie, confirm ition of — Certifi- 
cate, Usui of, if cures defect in service of 
notice — Notice, how to be served. 

Service of notiee, Under S. 10 of the Public 
Demands Recovery Act, i? essential for the 
validity of a sale held under tho Act, and such 
service of notice, under S. 10, must be effected 
in conformity with the provisions of S. 31 of 
the Act (a). 

A defect in the service of suoh a notice cannot 
be cured under S. 8 of Act VII of 1868 (B.C.), 
by the grant of the certificate of sale to the auc- 
tion purchaser (b). Ramrup ftabal?* Kuihal 
Wooer, 3 C.L.J. 280. 

Mookerjbe, J. 


References.— (a) 1 C,W,N. 316, 4 C.W.N. 
586, and 5 C.W.N. 86, 6 CAV.N. 630, Reft, 'to 
and F. (b) 20 C. 414, 6 C.W.N. 688, Dis/d. 

(2) Ss, U, 17, 29, 30 and 32 -Dertiftmte, 
validity of— Service ofnatice^LiitoUatUm+~ 
suit to set aside a sale in^atccutumofa 
eei tiflcate— Civil Procedure Code, 8 . 344. .. 

Under the Public Demands Reeovct^ /Act 'I , 
of 1905 (B.C.) as amended by Act <1 6t "1897 
(B.C.), S. 19, S. 244 of the C, : J>. 
coble to, and bars, a separata jita ^liM&fte 
cnly c grounds alleged for seiting bride ihe sole 
are irregularities, riot in the proceedings an- 
terior- to decree or ip the dearie: - 
to be executed, but ip the ^^uti^m^xHseed^ 
ings subsequent tothedeorta, . . .. -v • . . 
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2. —Bengal Acts.— ' 

(ttMtitf ’ twteArfi BMrttay). 

—(Continued), 

The law has changed fuibsequent to the 
decision of the mm of 39 0. 94 end 6 C. W. N. 

»M*)- 

Semitic — The mere foot that a greater sum is 
claimed as due in the certificate, than what is 
rpaUy dtte, does not make the certificate and 
notke had and doea not prevent the running of 
time against the debtor provided that tho 
notioo Wee duly served. In serving the notice, 
the procedure proscribed by S. 81, should be 
strictly followed. Umodall Bhnya v. Rajllak- 
■h«nl Dobya, 1 G.b.h 588*10 C.W.N. 180= 
88 C. 84. 

Brett and Woodbofkh, to. * 

Bcference.—(a) 6 C.W.N. (MO, Exp. 

(8) S. 17 — See No. 2, supra. 

(4) S. 19— See No. *2, supra. 

S. 19 (*)— 7 , 73. 

(5) Ss. 19, *20 and 21 — Suit to set aside sale 
iu execution of certificate— Maintainability of 
suit in Civil Court— Sec Jurisdiction (of 
Civil Courts), No. *2 f 8 C.L.J. 285-- 10 C.W.N. 
847 = 88 C. 451. 

(6) S, 20— Sco Nos. 2 and 5, nupra* % 

(7) Ss. 90s 21— Civil Procedure Code (Act 
XIV of 1882), Sc. 223 , 22t, 244, 311 , 
822 — Setting aside sale — Irregularity — 
Bight of suit 

A certificate for recovery of ccbses was made 
by the Cosh Collector of Burd wan against the 
plaintiff and other persons, who were all resi- 
dents of that district ; the major portion of the 
property, in respect of which the certificate was 
made, was also situated within the jurisdiction 
of the Burdwan district; the certificate was, 
however, ordered to be sent to Birbhum for exe- 
cution and an intimation was sent that the 
demand was to be realised by the sale of the 
debtoty’ interest in a certain mouzalt in Bir- 
hhmn* The Birbhum Court, thereupon, held 
the sale. 

Weld, in a suit to sot aside tho sale, that the 
melding of the certificate for execution to the 
Birb h um Court was not authorised undeu S, 
298, C.P.C., hud, consequently, the subsequent 
proceedings were not legal and tho sale cannot 
stand; , 

That the suit was not barred by S. 312, 
Civ. Pro* Ctyta. 


2*—Beng$i Acts* — (Concluded). 

Bet I of tm (Public Demands Recovery;. 

—(Concld). 

Sec. 812, C.P.C., docs not apbly to execu- 
tion proceedings held under the Public Demands 
Recovery Act. Olrish Chandris Chqagda* v, 
Golem Karim, 10 C.W.N. 847*8 C.L.J. 235 
*88 C. 451. 

MacijKah, c.j. and Ckidt, j. 

Reference. ^20 C. 78, relied on. 

(8) S. 21 — Sec Nob. 5 and 7, sujtra . 

(9) S. 81— See Nos. 1 and 2, supra. 

Act I of 1897 (Amending Act I of 1808). 

Sec uudor Act i of 1895 (Bkjsual), 

i Act Y of 1897. 

S. 81— See Act VIII of 3876 (Estates 
Partition, Bknoal), No. 1, lCfC.W.N. 818. 

Aot III of 1898 (Amending Aet YIII of 1888). 

See 1 , 80. 

Aet III of 1888 (Calcutta Municipality). 

7, 80. 

Aot I of 1908. 

S. I — 7, Act VIII of 1863 ( Beng . Tenancy), 
No. 84. 

J. Bombay Acts. 

Aot XX of 1889 (Hake). 
f See 7, til. 

Act II of 1864. 

The provisions of - make the Court of the 
Resident of Aden subject to the superinten- 
dence oi the High C >urt of Bombay— See 
Letters Patent (Bomhay), No. 3, 3 C.L.J. 5. 

Aot XIY of 1899 (Bombay Civil Courts). 

S. 22— See Civ. Pro. Code, No. 26, 8 Bom. 
L.R. 51C. 

Aot I of 1974 (Bombay Tramways). 

181 . 

Act III of 1874 (Bombay Yatan). 9 

S. 4 — See 7,* Pension* Act XXIII of 1871 , 
No. 1. 

S. 9-1, 82. 

Aot III of 1979 (Bombay Mamlatdars’ Courts). 

(1) Possessory suit-injunction— Disobedience 
of the injunction — Ihnvcr of the Itnmlutdnr 
to*punish for centemptof Couit. 

A Mamlatdar deciding a possessor suit 
1 under the provisions of the Act 9 has not tho 
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J. — Bombay Acta, — (Continued). ' 

l<t HI tfrt*NHBoaib«y MamUtdan’ Courts). 

— {Continued). 

power as a Court? to commit to prison for 
contempt of Court for failure to carry out an 
injunction, Raiji Khandu Chambhar v. 8. B. 
Fraser, 8 Bom. L.R. 638. 

Jenkins, c.j. and Beaman, j. 

(2) Possessory suit— Suit against Collector — 
Mamlatdar's jurisdiction to entertain the 
suit. 

A Mainlatdnr's Court, under Bombay Act 
IU of 1876, has no jurisdiction to try a suit to 
which a Collector is a party. Motilal Ylrchand 
v. The Collector of Ahmedabad, 8 Bom. L. 
R. 904 (F. B») 

Russell, Au. c.j., and Aston, Beaman 
& Heaton, jj. 

Reference : — 23 B. 760^1 Bom. L.R. 414, 
qualified. 

(3) Mamlatdar's Court has no jurisdiction to 
try suit to which Collector is a party— See 
No. 2, supra. 

(4) Ss. 4 and 5 — Injunction - Jurisdiction to 
grant injunction when the issues arc framed 
under 8. 15 (a). 

The plaintiff owned two pieces of land, be- 
tween which was the laud of the first defendant. 
To pass from one piece of liis land, on which 
stood the plaintiff's house, to another, which 
was his field, the plaintiff used to pass through 
the defendant's land. The defendant then put 
up a shed at the one end of the plaintiff’s pass- 
age in his land and a cactus fence at the other 
end. The plaiutiff, thereupon, adopted pro- 
ceedings under the Bombay Mamlatdars' Courts 
Act, 1876, asking the defendants to remove the 
cactus and the shed and to make the passage 
clear and unobstructed as Wore. The Main- 
latdar raised the issues indicated in S. 15 (u) 
of the Act : but rejected the plaint on the 
ground tha£, inasmuch as the first paragraph 
of S. 4 of the Act docs not mention the words 
“the use of roads or customary ways to fields,” 
he had no jurisdiction to grant to the plaintiff 
My relief. 

/Held, that the Manila fcdar had jurisdiction, 
under 8. 4, to grant an injunction in case of 
obstruction or disturbance 4o the use of roads 
or etwtamary ways to fields. A deprivation of 
an use is a disturbance. The Mambttdar was, 
therefore* inferior in supposing that the terms 
jn which the statutory issues arc framed for a 


3 . — Bombay Acts. — (Continued) -: • 

let HI of 1876 (Bombay Monlatdan’ Court*); 

~(i Concluded ). 

case where the plaintiff docs not aver depriva- 
tion of aft use, deprive tbo Mnmlatdcr of the 
jurisdiction to try the issues, and give st&h 
relief as lie has jurisdiction to give under the 
seccnd paragraph of S. 4 of tlio Act. Bhau 
Mangesh Waglo v. Ahmedbhoy HaLibhey, 8 
Bom. L.R. 312. 

Russell and Aston, jj. 

(5) S.5 — ScoNo.4, supra, ■. 

(6) S. 17— Decision of the mmnlatdur — Duty 
of Mamlatdar — Limitation Act( X V of 1677). 

Where a Mumlatdur'sdccisiou, in a possessory 
suit, instituted Tiuder the provisions of the 
Mamlatdars' Courts Act, 1876, awards posses- 
sion, S. 17 of the Act imposes on him the duty 
to issue an order to the village officers to give 
effect thereto. The duty is in no souse condi- 
tional on an application being made to the Mam- 
latdar for the purpose ; it is absolute and un- 
qualified. 

Where au imperative duty of the character 
above sot forth is imposed upon a Court, then 
the Limitation Act, 1877, has no application (a). 

Babaji HhanduJI v. Kushaba Ramaji, 8 Bom. 
L.R. 218=30 B. 415. 

Sni La whence Jenkins, c.j. and Aston, j. 
References.— (a) 4 M. 172; 6 B . 586 ; 7B. 
316 and 8 B. 377, F. 

Aet X of 1876 (Revenue Jurisdiction}* 

Sec 7, 63. 

AotYll 1878 (Forest). 

Ss. 3 , 4 J: 10— See 7, 444. 

Act Y of 1879 (Bombay Land RovenueCode). 

(1) Ss. 56, 57 , 153— Arrears of assessment — 
Non-payment by Khotedar — Lands in pos- 
session of a holder under mortgage— Forfei- 
ture of lands for wm-payment of assessment 
Re-grant of the lands to the holder by the 
Government— Relations between the origi- 
nal uuirtgagee and holder . 

. Forfeiture ordinarily implies the loss of a 
legal right by reason of some breach of obliga- 
tion * % 

When arrears of assessment are levied by sale 9 
then S. 56, of the Bombay Land Revenue Code, 
1879, in pursuance of an obvious policy, em- 
powers the Collector to sell 14 freed from- all 
tenures, incumbrances and rights « created by 
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S.—Boaibay AQts.—(CoHtiaueA). 

1st V of 1879 (Bombay Land Beironue Cods). 

— (Concluded). 

the occupant. . ..or any of his predoccssars-in- 
title or in any wise subsisting us against such 
occupant.” Should the Collector otherwise dis- 
pose of the occupancy, the section affords no 
such protection ; and the legal relations must 
be determined by referenco to the ordinary law. 
So judged, the effects of a forfeiture and subse- 
quent acquisition of the forfeited property are 
subject to tho control of equities arising out of 
tho conduct of the parties. Amolak Bane- 
chand y. Dhondi Khandu Bhosle, 8 Bom. L. 
R. 860=80 B. 466. 

Jenkins, c.j. and Batov, j. 

(2) S. 67 — See No. 1, supra. 

(8) S. 153— See No. 1, supra. 

8. 203—1, Civil' Pro. Code , No. 13. 

Act XYII of 1879 (Dekkhan Agriculturists' 
Relief). * 

(1) S. 2— Agriculturist - J ssijnec of Govern- 
ment assessment- lnamdar . 

A mail is not excluded from lining an agricul- 
turist merely because lie may happen to be 
assignee from Government of assessment, if, in 
fact, he, by himself or by bis servant or by the 
tenants, earns his livelihood wholly or princi- 
pally by agriculture. 

An lnamdar, oven if he be, as lnamdar, 
merely an assignee from Government of assess- 
ment, still may earn his livelihood wholly or 
principally by agriculture in respect even of the 
land included within the limits of luam. Thus, , 
an lnamdar, who is merely an assignee of Govern- 
ment revenue, may also have occupancy rights 
in respect of the lands over which ho has these 
Inam rights. It is clear that an lnamdar may i 
have occupancy rights and in respect of those 
occupancy rights there may arise a)) income 
which would make the person, who, also hap- 
pens to be an lnamdar, an agriculturist, within 
the meaning of the Dekkhan Agriculturists’ 
Act, 1879. Furshotam Murlldh&r y. Sitar&m 
Balkrlshna, 8 Bom. L. R. G06. 

Jenkins, c. j. and Beaman, j. 

(2) 8 . 12, application of, to / tending suits— % 
Taking of accounts — Ptvccd ure — Introspec- 
tive effect. 

*S. 12 of the Act, so for as it makes it obliga- 
tory on the Judge to take accounts, is purely a 
matter of procedure and has retrospective ef- 


3. —Bombay Acts.— {Continued). , 

Act XYII cf 1979 (Dekkhan Agriculturists' 
Relief) .—(Con tinned) . 

feet., Pannal&l Yrajlal y. Kajunhanu Yani, 8 

Bom.L.R. 798. 

Jenkins, c.j. & Beaman, j. § , 

S. 17—1, 83. 

(B) 8m. 15 It , 20 — Civ. Pro. Code (Act XIV 
of 1882}, <S | 380— Decree — K.vecutum— Ex- 
ecution transferred to Collector-Partial ex- 
ecution — Application far instalments — Li- 
mitation Act (XV of 1877), Art. 175. , 

A decree was passed for the wile of the mort 
gaged property and the execution was transfer- 
red to the Collector. The Collector sold some 
of the mortgaged property and ordered the rest 
to he sold. In the meantime, tho Dekhan Act 
having been made applicable tffthc District, 
the judgment-debtor applied for instalments. 

Held (1) that S. 20 of the Act docs not apply 
to mortgage decrees : 

(2) that tlio proceedings subsequent to the t 
decree absolute for sale are proceedings under a 
decree for sale, within the meaning of S. 15 B, 
and, therefore, payment by instalments can be 
decreed. 

(3) that the application having been made 
within one month after the Act came into force 
the point of limitation did not arise. Manchorj 
Y. Thakordas, 8 Bom. L. R. 963. 

Russell, c.j., and Beaman, j. 

Deferences : — 23 B. 644 (652), and 7 B. 332, li. 

(4) 5. 15 [h)— Decree for redemption — Pay- 

ment of instalments — Failure to pay the in- 
stalments— Directions consequent upon the 
failure. f 

1 n a redemption decree, passed under the 
provisions of the Dekkhan Agriculturists’ Relief 
Act, 1879, the. subordinate Judge made the 
decretal amount payable by instalments: and 
further ordered 1 on failuro to pay iftiy two 
successive instalments, defendant do recover 
tho whole amount due by sale of the mortgaged 
property and the deficiency, if any, from the 
plaintiffs personally. ’ On appeal, tho High 
Court annulled the above order and substituted 
in its place the following directions : ' If the sum 
payable under the direction aforesaid is not paid 
when due,* then defendant will be at liberty to 
apply to the Court for such order as he may be 
entitled to under S. 15 (b), sub-s, « 2 of the 
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3,— Bombay Aet*.^0Dfo$u&ify. , ‘ 

b( Xtll of imftetthMi 'IfilfMMiW# 

Dtf&Uite Agriev«uriirt*\ "BOkt Act.* |m- 
a«AuthSckhM>Ma t. Mutter ftttefte 
i«ikf,8Bom.<L. R. 408. 

Jknkins, cj. end Jacob, j. 

8. W-SeoNo. 3, itnpra. 

(5) $, 44 — Conciliation-agreement, Sling o! 

DiSwe of Civil Gourt — See Atfr XXIII of 1871 
(PsH^SCWfe), Ko. 7, 8 Bom. L. R. 659. 

. ^ ^ Necessity fbr legislation in the matter of 
Jloethneatflexecuted by agriculturists, a* regards 
adiniae km of oral evidence unfettered by S. 99 
of the Evidence Act — See Evidence Act, No. 21, 
8 Bom. L, B. 553. 

Act I af tWOllheti). 

{1) fist. $, g^-Qccupancytenaiits—KhotrMort- 
g age by the oceupawy tenant— Right* of 
lchot. 

There is no authority for saying that an 
occupancy tenant, whoso tenancy is not deter- 
* mihed, forfeits his tenancy, by parting tem- 
porarily with the possession of his land (a) to 
another, without resigning the land us com- 
pletely as would be necessary in the case of 
pvhrfieged occupants of another sub-class, to 
place the land at the disposal of the khot 

And, so long as his tenancy is not determined, 
fins land « not at the disposal of the khot. And 
ifhe khot cannot claim to treat the person in 
possession under a right derived from the occu- 
pancy tenant either as trespasser ; even as a 
yearly tenant, so long as the privileged occu- 
pant’s rights remained undetermined by re- 
signation, lapse or duly certified forfeiture. 
In* bin Ram Balya y, Suhharam tiopal 
•a**, 7 Bom. L.B. 941 = 80 B. 990. 

Bussell and Batty, jj. 

Reference.— (a) 90 B. 78, Refd. to, 

(9) fit 9— SeeNo. 1, supra. 

Wffrf 1HB (Bombay City Improvement). 

J, 84-87. 

Madras Acts* 

/- let IXYll of I860 (Boundary). 

’*£**£} Forest Lands , No. 1. 

H st 18M (Madras Revenue Recovery) • 

88, cl. (A) and S. 89^~Cevtified pur - 
'\*^tf&ascr at retmiue-mle being a nu&e benamu 
'■V/‘ l 4fcw\ effect of, on rights of the real pur* 
chaser. 


4. *• •* . 

w if «f in* Mii# 

—(ConHnuedjii 'ry? /•’ " ' ' 

Where, on the sMe ^ 4an%, /tinder theAbt, 
for arrears of Revemm, t^ 
at the safe has been pubtid&d m |mr»u4nce of 

5. 89, such proclamation banhot 4q vest the . 
property absolutely in ^sueh purDhbser as te 
render it impossible for any one subsequently 
to contend, succ^ftilly^ha^ i^seid certified* 
purchaser was a mere benantidar and that Idle 
real purchaser was some one else. . Muthu* 
vaiyan v. Sinna Samavaiyan, (a) in which it 
has been laid down that •* ther| is noticing in 
the above provisions of the Act,- that: ex- 
pressly prevents a person from claiming as a 
purchaser at a revenue-sale on the ground that 
he is the real purchaser and that the certified 
purchaser was only a benamidar “approrf&fn), 
Narayana Chettiar v. Chokhappa Mudailiar, 

(b) overruled and Mnssumat Bakuns Kowar v. 
Lalla Buhooree Lall( c) folloicS. Hgpayanasaml 
Padayaehi v. Govindasami JPadayaohK, 1 
M.L.T. 234=29 M. 478. 

White, c. j., Suhbahmakia Aiyar and 

Bekson, jj. 

! References.— (a) 28 M. 526 ; (5) 25 M. 655 ; 

(c) 1BM.I.A. 496, R. 

(2) S. 89— See No. I, supra. 

(8) Land registered in plaintiff s name, but 
belonging to and in the possession of the 
defendant — Voluntary payment of histl)% 
plaintiff— Suit to recover kist amount — 
Contract Act, S. 69„ 

Where plaintiff sued to recover from defen- 
dant the amount paid by him, on account, qt 
the revenue due in respect of* certain , land, 
which stood registered in hie name, but which 
belonged to the defendant and Was bathe lat- 
ter's possession when money Was paid, aud it 
appeared that' the plaintiff, taking advantage 
of his name being on the register, objected to 
the defendant being allowed to pay the kttfi 
and insisted on the money being received from 
himself, held , that the payment by the plaintiff 
was voluntary and he could not recover the 
amount under the Revenue Recovery Act, as 
the payment was notmede by him to obtain 
the release of the land &o*& 
or. threatened, and as he. Watfnot a . tenant, 
mortgagor or incumbrancer, at required by $* 
w of that Act. , Mg- Lasate jteUy t> 
YriiteduU* RmUj, X XJUSI «#. 
SVBBAB¥AftA . A 
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jrdg*}\ii0fc^ potta -'titter ' 

'•>;.' V : ' V '* ."*'; ' 

- oaM» wm the mort- 

gafceaof fti^utidividcd inokty of a Zemindari 
village* ^ 0hei? ^ttiiitif!B were th© raortgo- 
geteofthevoihsr undivided moiety. They ten- 
4mt$+Xp<&p.m tbeirjhint names tp the de- 
of . the plaintiffs* 
tight to tender a joint petit a > held , that they 
would be entitled to do BO if they have been 
reviving jrenta jointly^ but if, on the other 
hand, the defendants* have been paying rente 
separately for each moiety of the village, they 
would be entitled to demand a soparote patta 
for each of such moieties. Muttfhn Chatty v. 
Chinnathambi Ambalagaran, 16 M.L.J, 6. 

Moouk and 8 av&aba;n Naib, jj. 

(2) Rou-er-of- Attorney, grant of , to exercise 
rights of Shrotriemdar -— Power irrevocable 
— , Acceptance by tenants of pattos tendered 
ty/ ahrotriemdar with knowledge of grantee s 
light — Subsequent tender of pattos by 
grantee — Refusal thereof by tenants — Suit 
by grantee to enforce acceptance of pottos, 
maintainability of, 4 

A srotriemdar gave to the plaintiff a power, 
of-attomey, authorizing him to exercise the 
rights of shrotriemdar under Act VUI of 1865. 
Sometime after, the shrotiremdar purported to 
revoke thispower-of-attomey ond gave notice to 
the defendants that he had done bo. He then 
tendered pattas to the defendants which the 
defendants accepted. The plaintiff, subsequently, 
presented pattas tor the same fasli and the de- 
fendants refused to accept them on the ground 
that they had already accepted pattas from the 
shrotriemdar . Hence, the present suit to en- 
force the defendants to accept pattas from the 
plaintiff; Held, the power to the plaintiff, be- 
ing coupled with an interest, was in law irrevo. 
cable. At the time, the defendants accepted 
th$ pattas, they were aware that the shrotrietn • 
dar\s right to tender the pattas was disputed by 
the plaintiff and that ihe right to tender the 
patids win claimed by the plaintiff, by virtue of 
the^autho^K^; which bod been given to bin} by 
tkeshr^ Tne District Judge was 

wrong id dismissing the suits on the ground 
that, ht ^te'r^tion of principal and agent exist- 
ed between the shrotriemdar md rise plaintiff, 
and the potto* * tendered by the shrotriemdar 
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badbeena^ not enti- 

tledio tender «eeppd p^ae^-a^astei, eftbefoct 
that t,he shrofriemdar had apbe| in contraven- 
tion of tho contract with thp pl^ntiff /in h|n & 
self tendering the pottos, Suits rmnanded'M 
disposal on the other points in the octets, Mijft 1 - 
rathna Baidu v. ’ffaroslmfra Cha^!av, 26 H, 
801*10 M.L.J.148. •/ 

Warisui c. j. and Basso*, i. 

’ V ' ’ r 

(8) S. 1— Landlord and tenant— Exchange 
of putta and muchilika between , superior 
landholder and biarndw'holding under himT 
A superior landholder is not required \to me- ' 
change putta and muchilika with the Inasador 
holding under him. The circumstance that the 
latter happens to possess tho Ktedimram right 
in the property, iu respect of which he , is also 
Inamdar, bound to pay * russum * to the land- 
holder, does not alter the case or impose upon 
tin landholder an obligation, which would not 
otherwise subsist between him and tbolnumdat. 
Krishnamaoharlu y, Rangachariar, 16 H.X-, J. 
48J *= 1 M.L.T. 331. 


SuBiiAHMANiA Ayyaa and MiLLim, jj. 

References : — 527 M. 463, R. and 13 M. L. J, 
861, F. 


(4) 5s. J, d, 3$ a:t:l 39r- Inter mediate land* 
holder , whether a tenant within the meap* 
tng of the Act— Superior land-holder, right 
of , to proceed under the Act for arrears 
of rent due by intermediate land-holder. 


A superior bind-holder proceeded under 8 . 89 
of the Ac Nn respect of arrears of rent duo un- 
der the terms of a lease. Tho legality of the 
distraint was impeached on the ground that an 
intermediate, land-holder bound to pay rent to 
a superior land-holddr is not a tenant within 
any of the provisions of the Act. Held, an 
intermediate land-holder bound to pay rpnt to 
a superior land-holder is a tenant within f^e 
meaning of tho Act for some of the purposes, 
though not tenant within the meaning of 8. 8. 
There is nothing in the language of Bs« 88 
89 to confine the operations of these section* to 
coses where the tenant proceeded against is a 
cultivating tenant to whom. 8. 8is applicable. 
The true effect of the reference in S. 38 to land- 
holders, mentioned in 8L 8, is to exclude land- 
holders falling under para 2, 8. 1/froan resort- 
ing to tho remedy made available under Ss, 88 
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is it Till of 1883 (Rent Reco»*i»y).— {Oontmmi). 
and 89. Mnthnwml Filial t. Arunaohellam 
Chettlar, 1ft M.L.J. 801=99 M. 79. 

c 

SufcRAHMANlA AYYAR, OFFO. C. J. ft«d 

BODDAM, J. 

£ 

(5) S. 3— See No. 4, supra . 

(6) S, 7 — Suit for ralue of share of produce 
mclvaram due from tenant — Suit brought 
more than three years aftct the date when 
rent was due by custom , but nothin three 
years of tendering putta — Limitation — 

There is nothing to support the contention 
"’that, where the rent is ascertained and is pay- 
able, by custom, on some date before the close 
of a fasli year, the period of limitation does not 
run from such date, but runs cither from the 
close of the fasli or from the date of the tender 
otpatta. It is true that the touder of patta is 
a condition precedent to proceedings for the 
recovery of lent, but thore is nothing either in 
the Rent Recovery Act or in tlic Limitation Act 
to render the date of such tender the date from 
which limitation begins to run. There is noth- 
ing to prevent the landlord from tendering th e 
imtta early in the fasli. Arunaehellam Chettl- 
ar y. Kadir Rowthen, 1 M.L.T. 315s 1G M.L. 
J. 486. 

Bknsox and Moork, jj. 

Reference . — 27 M. 143 (P.C.), Kxpl., and 
DM. 

(7) S. 8 — Landlord's refusal to grant pattah 
— Disputed transfer of original tenant's 
right . 

. Where there has been a transfer of tenant’s 
interest to a third party and the transfer is ad- 
mitted by the parties concerned, it is competent 
to, and may he the duty of, the landholder to 
treat the transferee us a tenant ; but, where 
the original tenant disputes the transfer, it is 
not competent for the landholder to determine 
the question himself and refuse to grant a 
pattah t« the person, who was udiuittedly the 
tenant before the disputed transfer. Orr ¥• 
Rakkumarathi, 29 M. 83. 

. SlTHRAHMANJA AYYAR, OFFO. C. J. aild S.\N- 

KARAN NAIR, J. 

' (8) 8. 9- -Trees m back-yards of house nof 
liable to he assessed to rent as cultivated 
land — 

** 

The piece of land for which rent was claimed 
and a pattyh tendered was unassessed poram - 


4.— Madras Acts. — (Continued) . 

Act Till of 1838 (RentRwovery).— (Gontinittd). 
boke land forming part of a village-site or grama 
nattam . Thore was a house on the site and, 
in the back-yard, there wore a few trees. Since 
tho house came down, the trees wore in the en- 
joyment of tho owner of the house. Held, the 
existence of the trees did not render the lack- 
yard a cultivated land assessable* to rent ; the 
tender of fmttah , therefore, was illegal and tho 
plaintiff was not entitled to any rent at all. 
Elumalal Chettlar y. Natesa Mudaliar, 29 M< 
81. 

Subrahmania Atyar, Offg. c. j. and Bod- 
dam, j. 

S, o I, 811 . 

8s. 9 and 51 ,, ,, 

Si. 11 „ „ and 813 . 

/, Landlord and Tenant , A T o. 5.5. 

(9) S. 1$-— Surrender of holding by tenant — 
l-seless conditions in a pattah, ejjcct of - 

A person, who has been a tenant, remains 
the tenant until his tenancy is properly deter- 
mined ; and, until this occurs, ho is en- 
titled to insist that he is theperson, to whom 
a pattah sliould lie tendered, and by whom a 
muchilika must be executed ; and, under S. 12 
of the Rent Recovery Act, the tenant cun only 
surrender his holding in the manner there in- 
cheated ; until that course is adopted by him 
he remains the tenant, unless it be that his 
landlord lias expressly or impliedly agreed to 
accept another person as his tenant. 

Enhancement of rent is perfectly legal when 
it is made in accordance with a special agree- 
ment between the landlord and tenant. A clause 
in a pattah precluding the tenant from cutting 
the fruit trees is not objectionable, as such a 
clause is proper and necessary for the protection 
of the landlord from such deliberate waste on the 
part of the tenant aclause in a pattah that, after 
the jxittah terminates, the tenant shall not culti 
vate the land until he has accepted a pattah and 
executed a muchilika for the ensuiug Fasli is 
entirely useless and unenforceable and the in- 
sertion of it does not make the jtattah bad. 
Ramaiami y. Anandr&su, 10 M.L.J. 57. 
Boddam, j. 

r ^10) S. 38— See No. 4, supra 

(11) S. 89, See No. 4, supra. 

(12) Period of limitation for suits under S . 

40— -Legality of attachment-proceedings 

when rent is payable in kind . 
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14 $iu «f .- 

" AttatduQjeDiVpcboeedings may '•' 

under^A Ba»VcE«>ot«7 Act evett it> «mm ' 

. t*«£ is jayabla in kind.. ■ • V" 

• l^wented again * 4 sin At*. 

■ tife^jwsal tui$ir%.; :|(f of the- Bent 'BejSoyery 
.iP§f$ wi^in time, if presented -within 30 days, 

' 4 ^^jterhi' < :in 0 ^th * In 8, (W i» intended to . 

period of 80 dayn at 
. ^t^vjdea'fot ih teepedt df all summary suite in 

$(<*’""> • " 

Where apatinh once tendered has been, alter- 

eel in appeal, tender of a fresh paltah in ac- 
cordance with the dual decision must neces- 
sarily be made beforo the enforcement of any 
of the terms of the tenancy (a). Y&madava 
Desikar y. Murugexa Mudali, 20 M. 75. 

SiTBltAHMANtA Ayyab, Offg. c.j. and 
Sankaban Naib, j. 

Reference.-*-(a) 10 M. 229, Diss. 

Act I of 1876.* 

(1) Separate registration and sub-division of 
portumofimviatiently settled' estate' — Aliena- 
tion , 4 alienor , * 4 alienee' meaning of— Ju- 
risdiction of Collector— ]*rivate agreement 
appoHuming pcishcusli not binding on Go- 
vernment. 

Where plaintiff, an alienee of a portion of a 
permanently settled estate, applied to the Col- 
lector for its separate registration and sub-divi- 
sion, and the third defendant, who hold a share 
in the Mitta, in which plaintiff war a sharehol- 
der under his alienatiou, raised an objection to 
speh separate registration, on the gronnd that 
the parties had agreed, under a privato parti- 
tion between the alienor and the other co-sharers 
to apportion the peishemhy payable by each 
shareholder, and that the amount 'of peisheusk 
to be fixed by the Collector as payable by the 
plaintiff, ought not to differ from the amount 
fixed by the agreement, held, that it was the 
duty of the Collector to enquire into the objec- 
tion raided by that defendant and, if he disal- 
lowed it, to grant the plaintiff's application. 

The agreement to apportion the peisheush 
made between themselves by the parties is not 
binding on .the fifpyernmeat. s * 

The terms * alienor ’ and 4 alienee ’ in the 
Act are reciprocal, and necessarily imply only 
those parties between whom the reciprocal re- 
lation exists ; in this view, the third defendant 

ft f 


Act I «Mi w . 

ie net a party td the pOctioUW aHewvtion, in 
retreat of which the application whs made 1 to 
th«OQ}lectoir.. 

There is no foundation for theview jbat ‘ alie- 
nation * refers only $o an. alienation;. . by a per- 
son, whose home is entered in the Collector 1 ** 
register of Madras Regulation JgjfY 
of 1802 plahiif implies the contrary, . 

tor of Salem v/Peer D&teha Sahib* 16 M.LJ.- 

46a»lM.Ut.42X. 

Su brahmani a Ayyar and MlUURB, JJ V 

Act IY of 1886 (District Municipalities). 

(1) Ss. 3, 4, 21, 27 1 261 ^-Municipality re- 
constituted after supersession — Maintainabi- 
lity of suit against the new Municipality 
for trespnsspomitted by the aid one — neces- 
sity for notice before suit for injunction 
against Municipality — Natural rights. 

On the supersession of a Municipality, the 
Municipal Councillors, holding office at the 
time of the supersession, no doubt, cease to do 
so. But the Municipality itself is loft intact, 
and supersession 41 for a specified period M is 
but a suspension of the council, and not its 
total dissolution. The reconstituted council 
lba revived corporation, revived with all its 
rights and liabilities, which, during the period 
of supersession, were suspended, but not des- 
troyed. A suit, therefore, lies against the re- 
vived corporation for acts done by the supersed- 
ed one. 

In a suit for injunction against a Municipa- 
lity, no notice is necessary under 8. 261 of the 
Act, inasmuch as suits for injunction are not 
within that section* Suits referred to in oh (1) 
of that section are those, which relate to acts 
44 done or purporting to lie done" , whereas 
a claim for injunction is with reference to what 
it is apprehended, will be done in the' future. 
It would not be < eight to impute to the legis- 
lature, an intention to insist upon the lapse 
of an interval involved in the provision as id 
notice, even in regard to eases where such lapse 
might be attonded with the completion of the 
the threatened injury, the prevention of which 
iB the very end and aim of the suit. 

A person has a natural right, as owner of lan d 
to raisea ridge on liis own land adjoining a 
highway , so as to prevent water flowing from such 
highway, into his garden ; and tho Municipali- 
ty will be guilty of trespass and liable for do* 
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Act IY of 1884 (District Municipalities).— 

(Continued). 

mages, if it removes the ridge so put up, and an 
injunction may 'he granted restraining it from 
repeating such illegal acts. Mahamahopadyaya 
Runga*Chariar y. The Municipal Council of 
Kumbakonam, 1 M.L.T. 833. 

Su BRAHMAN I A A YAK and Mllil.KR, JJ. 
References 3 TI. L. 388 an^( 2 A. A. C. 09, 
F., Special No. of Weekly Keporter, 1864 p. 25, 
jR., 1 M. 335, 12 C. 823 and 8 C. 468, Distil. 

. (MS. 4 — See No. 1, supra, 
m (1-b) S. 21— See No. 1, supra. 

(l-c)-S. 27 — Sec No. 1, supra. 

(2) S. 45— Suit on contract not signed as re- 
quired by S. 4J, effect of —executed conside- 
ration . — 

• c 

This was a suit l>y a contractor against ;l 
Municipality on a contract, which was pro- 
posed to be entered into between the defendant, 
Municipal Council and the contractor, plaintiff. 
The contract was signed by the contractor but 
was not signed by the Chairman, or Vice- 
Chairman and one Councillor, as required by S. 
45 of the Act. The contract was of a value above 
Rs. 200. Held , the contract was binding on 
the defcndant-Council (a). Nor can tlio Muni- 
cipality be rendered liable on the ground of exe- 
cuted consideration (6). Ramasawmi Chetty 
v. The Municipal Council, Tanjore, 20 M. 3G0. 

Subiiahmania Ayyak and Moore, jj. 
References. — (a) 27 A. 502, F. (b) L. R. 8 A. 
C. 517, F. 

(3) S. 55, meaning of the word •* Days "in— 
Under S. 55 of the Act, where an officer has 

hold his office within the liJhits of a Municipa- 
lity for 60 days, reckoned consecutively or from 
time to time, within a half-year, he becomes 
liable to be assessed for professional tax for 
such half-year. Held, the word 4 day ’above is 
to be understood in its general meaning of the 
24 hour^from sunrise to sunrise and must not 
be taken to denote the 12 hours’ time from 
sunrise to sunset. To charge tlie tax, therefore, 
the Municipality has to show that the officer 
taxed has spent within its limits not merely 
fractions of days sufficient when added up to 
constitute. 1440 hours, but CO entire and un- 
broken periods in point of law, of 24 hours each. 
The Municipal Council of Cuddalo?e y. 8. 
Subrahmanlya Aiyar, 16 M.L. J. 101*29 M. 
329 . 


4. — Madras Acts. — ( Continued ). 

Act IY of 1884 (District Municipalities).— 

(Conoid.) 

SC BRAHMAN IYA AlYAtt, J. 

S. 191 (2) andS. 262 ($)— I, 87. 

(4) S. 261— Scfo No. 3, supra. 

Act I of 1886 (Abkarl). 

S. 28 — /, 81. 

Act IY of 1889 (Salt). 

Ss. 16, 25 and 87— 1,89. 

(1) Ss. 10 (ft), 18 and 27 — Cancellation of li- 
cense under S. 27 — Licensee entitled to cchn- 
pensation under S. 16 (ft) and not S. 18. 

Suit, against the Secretary of State, for can- 
cellation of his order resuming certain salt-pans 
and for possession of those pans. The decision 
of the Distriot Munsiff decreeing in plaintiffs 's 
favour, if do fondant failed to pay proper com- 
pensation under S. 16(a) of the Act, was revers- 
ed by the District Judge, on the ground that 
plaintiff was entitled to compensation, not 
under the said S. 16 (a) but under S. 18 of the 
Act. Held, on second appeal, modifying the 
ordjroftho District Judge, that S. 10 of the 
Act has no application to a case like the present 
in which the license has been cancelled under 

5. 27 of the A".t. In such a case, the liconsee is 
only entitled, under S. 16 (a), to the value of 
the proprietary right in the land, and, in calcu- 
lating such value, the value of the land, as a 
site for salt m mu fact uror, is not to be taken 

into account. The Collector of Chingleput 
for the Secretary of State for India y. 
Subraya Mudaliar, 22 M. 181. 

Davies and Benson, jj. 

(2) S. 18 — Soo No. 1, supra. 

(3) S. 27— See No. 1, supra. 

Act III of 1893 (Hereditary Yillage Offices). 

(1) Ss. 4 } 13 , 21— Suit to recover land 
alleged to be the envoi mnent of plaintiff's 
office of karnam — Defendant's denial of 
plaintiffs claim— Jurisdiction of Civil and 
Revenue Courts. 

A suit, in which the plaintiff claims to re- 
cover possession of land, which he alleges is the 
emolument of his office of karnam, and the 
defendant resist the plaintiff’s claim on the 
ground that the land is not the emolument of 
tlic office, but is the private property of the 
plaintiff, is a suit for emoluments and the Civil 
Courts haVo no jurisdiction to entertain the 
suit. 



117 


DIGEST OF CASES. 


119 


4. — Madras Acts, — ( Continued ). 

Aot III of 1895 (Hereditary Village Offices). 

( Continued ). 

S. 21 takes away the jurisdiction of the Civil 
Courts in suits for emoluments and, under 
section 4, emoluments may be lands. There- 
fore, the words “ emolAnerits of any such of- 
fice" occurring in Ss. 18' and 21, must be 
construed as including a claim for lands, which 
are alleged 1 to constitute the emoluments of 
'the office. 

The word "emoluments" in S. 21 is not 
limited to emoluments, when there is no dispute 
as to what constitutes the emoluments. 

In the absence of express ‘declaration by the 
Legislature, the jurisdiction of the Civil Courts 
must be limited to the two cases mentioned in 

5. 13 (1), para (ii), and in the proviso to S. 21. 

Per Miller, J. — Where the emoluments are 

secured to the plaintiff, it may Le unnecessary 
to take away*, from the Civil Court, the duty of 
determining Jbheir precise nature ; but if the 
emolument itself is in jeopardy, the decision 
must bo placed in the hands of the Revenue 
Court, which is specially appointed for the pro- 
tection of service inams ; and the object of the 
Legislature might, in some cases, be defeated, if 
the adjudication be not confined to the Revenue 
Courts, in cases in which the inam is un- 
doubtedly land. 

Suits not within the terms of R. 13 (1) may 
* be cognizable by the Civil Courts, for, though 
S. 21 is wide enough to embrace all claims for 
emoluments, however granted, that section must 
be read with S. 13, so as not to deprive a suitor 
of all remedy in cases not within the latter 
section. Kesaram Narasimhulu y. Yuddanda 
Row Narasimhulu Patnaidu, I. M. Ii. T. 381 
(F.B)«1G M.L.J, 514. 

White, c.j., Benson and Miller, jj. 

References 4 M. H. C. R. 70, R. 13 M. 41, D, 

8. 5 — I, 89. 

(1-a) S. 13 — See No. 1 , supra. 

(1-b) S. 21— See No. 1, supra. 

(2) S. 91 — Question whether land sued for was 
attached to office , jurisdiction of Civil 

Court to determine . « 

, » 

Plaintiff, a kamam in a proprietary village 

under tho Act, sued to recover possession of 
certain lands, alleging that they formed tho 
emolument of his office. Defendant contended 
that the said Jands were pot attached to the 


4, — Madras Acts, — {Concluded). 

Act III of 1885 (Herditary Village Offices). 

—{Concluded). 

said office but was the private property of the 
plaintiff, which passed to the defendant ufeder a 
Court-sale. The point for detdhnina^ion was 
whether Civil Courts had any jurisdiction to 
entertain the suit. Held , the policy of the Act 
appears to be to confine tho jurisdiction of the 
Revenue Counts to suits involving claims to 
offices under it and the emoluments thereof 
and leave the decision of other questions to the 
ordinary Courts. The matters excepted from 
the cognizance of Civil Courts havo been* 
specified in S. 21 and in respect of claims like 
the present, one not falling under any of the 
classes specified therein, the jurisdiction of the 
Civil Courts must be taken to exist and not aB 
excluded. The proper Courts, * to determine 
such questions, as whether the lands in dispute 
arc those attached to the office, ure tho Civil, 
and not the Revenue, Courts. Kes&ram 
Narasimhulu y. Yuddanda Rao Narasimhulu, 

1 M.L.T. 102 1G M.L.J. 333. 

Rubrahmania Ajyaii and Moore, jj, 

(N. IJ.) This case 1ms since been overruled 
by a Full Bench. See No. 1, supra. 

Act 1Y of 1899 (Amending Reg. Y of 1805). 

Sec I , DO. 

5.—N. W. P. Acts. 

Act XYI of 1865 (N. W. P. Revenue Courts). 

( 1 ) .I urisd ict ion of Sc 1 1 lenient Court — Settle- 
ment Court , j procedure of-- Decree of Extra 
Assistant Commissioner reversed, without 
any appeal , merely under verbal instruc- 
tions by a superior Settlement Court— Order 
passed without appeal, validity of. 

The plaintiff, Secretary of State, claimed 
possession of a piece of land, which was origi- 
nally part of village B but had, subsequently, 
become part of viltago J , of which the defendant 
was a co -share a, In tho year 1870, tho Extra 
Assistant Commissioner had also passed a decree 
for tho said land in favour of tho predecessor in 
title of the defendant. Without this order 
having been appealed against, the Settlement 
Officer, in 1872, merely on verb^ instructions 
received from jJie Commissioner, issued notice 
to tho parties and, after hearing them, re- 
versed the. decree of the Extra Assistant Com- 
missioner, and declared that the tymd in suit 
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AetXYI ef 1868 (H. V, P. tern* few*}. 

— (Concluded). 1 

, i 

ms the property of the Government. , This 
orderirhowevcr, was not carried into efltedtqnd 
the landwaa* continually recorded in the 
khaara* ot village J in the name of the prei 
. deoessors of the defendant. The defendant, as , 
well a# his predecessors, continually remained 
in possession till 1804, when aajitfcempt was 
made, on behalf of the plain tin/ to lease the 
land to cultivators. In 1896, there Was a de- 
marcation made an the application by the 
♦defendant, and tho boundary pillars put up 
with the consent of the par tier, according to 
which the land in suit was allotted to the 
village J. In 1908, a fresh survey was applied 
for on behalf ^of the plaintiff, which resulted in 
the land in dispute being assigned to the plain- 
tiff. On defendant's refusing to give up 
possession, the plaintiff brought the present 
suit. 

Held, that the order of the Settlement Officer, 
passed in 1872, without there being any formal 
appeal before him and merely under verbal 
instructions by a Judge of a superior Court, 
was wholly irregular and without jurisdiction , 
beirg in contravention of the procedure ex- 
pressly laid down for tho Settlement Courts; 
and could not, therefore, be considered a judi- 
cial decision or accepted as a judicial adjudi- 
cation as to the title of the plaintiff to the hind 
in suit ; and the mere fact that the order was 
passed after notice to the parties and after the 
parties had been heard would not make it a 
good order. The Secretary of 8tat$ for India 
In Connell v. Thakur Hohar Singh, 9 0. C. 
301. 

Evans, jr.c. 

Reference 1 0. C. 289, R. 

let XIX of 1873 <H. W. P and Oudh Land 
Revenue). 

8 . 77—1, Act III of 1901 (N, W. P. and 
*Oudh) t No , 1. 

(1) S. 113— Partition — Covenant tint to patti- 

' don — How for binding against heirs— 
Question of proprietary right 

The heirs ^>f parties to an agreement, in 
which there is a covenant not to partition the 
property, are not bound by the covenant not to 
partition, though the original parties might 
have been^bound by it. 


S . **-N, WV IV 

Act XIX of 1878 ferifa I** - 

r.v«w.)u-(Cp«w|4^;; v v ; : . . ^ 

The objection tbf|;t|/^Uca^* ior'petti- 
tion, though r." v:'kri«4' to 
obtain » i» an. objee- 

tiou that raises a quests ^proprietary Tight;, 
within the meaning of 8^118 of $ie Land 
Revenue Act. AbuMuha mmadKhanY.Kanlxa 
n»a, 2 A. L, l, ■ (M>&K 240^28 

A. 185. , 

STANM&y^<!.j. and RoBkiT®, j. 

(2) 8s, 113 , 114, 241 ( f)— Partition— Ques- 
tion of title raised before and decided by 
Assistant Collector— Appeal fo wrong Coicrt 
—&uit in Utivil Court far declaration of 
title— Jurisdiction, * . , 

' ✓ ' ^ . h. - . fpf 1 ' 

In an application fqr partitio^|lieff^ an 
Assistant Collector, certain parties raised an 
objection that they were exclusively entitled 
to a portion of the lands sought to be partition- 
ed. The Assistant Collector tried t^e question of 
title so raised under S. 113 of the jlrtjrj?* 
Land Bovenue Act, 1878, and decided it ih 
favour of tho objectors. The applicants appealed 
to the Collector, who entertained the appeal 
and reversed the finding of the Assistant pol- 
lector, and this decision was upheld by tho 
Commissioner and the . Board at Revenue. 
Before tho partition proceedings were complet- 
ed, the unsuccessful objectors filed a suit is the 
Civil Court , praying for a declaration that the* 
lands in question were their exclusive property 
and, if necessary, for a decree for possession. 
Held , ttiat the suit was maintainable. No appeal 
lay on tho revenue side, from the Assistant Col- 
lector’s order, on tho plaintiff’s objections, 
which was now final ; and, inasmuch as the 
suit had been instituted before the completion 
of the partition proceedings, it was not obnoxious 
to the prohibition contained in S; 241 (f). of 
Act XIX of 1873. Xuhammad Jan v* 8ada- 
nand Panda, A.W.N. (1906), 80*8 AJjJ, 48=* 


28 A. 894. 

Stanley, c.j. and Bubkitt, j. 

(8) S. 114— See No. 2, supra, 

(4) S. 241 (f)— See No. 2, supra, / , 

hoi XII of 1861 (Rant). , 

8,9—1, 91,92. ' 

S, 9—1, Act II of 1901 (N. IF. P), No. 1. 

(1) 8, 36— Decree for rent-^Ewecutton of 
decree — AppUcationto eject tenant— Appeal 
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S.— N. w. P. ,Acts.-(C6ntim^). "I 

A iand-hoBer obtained , uttderAct A P- XU of 
1881, & ^ forarmmof rentagainst 

'.certain deiome&blto did ,not 

Attempt tGexemtO yds decree against the 
tenants, ubtfclinora than three years bad elaps? 
ed frbm the date thereof ; but, meanwhile, she 
fsi^And obtaib the ejectment of the • 
execution oftho decree 
was barred, andthatthe deoroe-hpl&er'a appli- 
* cation for ejectment could not operate to save 
limitation. „ 

Bed quaere*- whether any appeal lay from 
the order of the drat Court (Assistant Collector) 
disallowing execution (a) ? Mah&rani of Dura- 
vfton y» Buddha Kunwari, A.W.N. (1935), 
213—2 A.L.J. 661 =28 A. 131. 

Stanley , c. ar. and Buhkitt, j. 

Reference, — (a) 27 A. 31, doubted . 

8. 48—1,42. 

lot XT of ltea (N. VP.t Oudh Municipali- 
ties). ‘ 

8. 40— I, Act I of 1900, No. I. 

lot III of 1899 (N.W.P. ft Oudh Court of Wards). 

8. 8 (d), (J) — 1, 94. 

lot 1 of 1900 (H.W.F. ft Oudh Municipalities). 

5. 47—1, 94. 

(1) 8. 49 — Suit against a Municipal Board — 
8 Notice of suit — Whether notice necessary in 

the case of a suit for an injunction against 
an act threatened . 

Held t by Aikman, j, (Knox, j. dissent ieyite), 
that, where a suit is brought against a Munici- 
pal Board, to Wnoh the North Western Provin- 
ces and Oudh Municipalities Act, 1900, is appli- 
cable, to obtain an injunction prohibiting the 
Board from levying a tax, which the Board has 
threatened to levy on the plaintiff, the service 
of such notice as is prescribed by S. 49 of 
the said Apt is a condition precedent to the 
maintainability of the suit (rt). 

Knox,j., contra. Where the suit is for 
an injunction merely, no previous notice is 
necessary {&). Greenway y. The Munioipal 
Board of Cawnpore, A. W. N. (1906), 107=3 

# .J. 341=28 A. 600. 

Aikman and Knox, «. 

References. — (a) 1 A. 206, 2 A. 269, 4 App. 
109 and 889, D. (b) 7 C. 499, R. 

8s. 90 691—1, 95, 


6. —N, W.*P. Acts.^ (Continued). 

lot 1 of 1900 (B.WJP. ft Oudh MtmMpaliilei). 

‘ —(Concluded)* ■ 

-1(2) S, 187— Rules framed by Local Govern- 
ntent for Gne regulation of Municipal, elec- 
tions— Procedure— Power tib award costs— . 

. Suit to set aside order awarding costs— 
Jurisdiction, r 

A Magistrate, trying a petition to set aside 
the election of§a member of a Municipal Board, 
is not empowered to award costs against the 
unsuccessful party : and if he does so, it is com- 
pedbt to the party,, against whom costs are 
awarded, to sue in a Civil Court to have so* 
much of the Magistrate's order, as relates, to 
costs, set aside. Chandra Bhan v. Girwar Lai, 
A. W. N, (1906), 97 = 8 A.L.J. 420= 28 A. 475. 

BanKbji^j, ^ # 

lot II of 1901 fa.WJP. Tenancy). 

(1) Appiieation of S. 45, Civ. Pro. Code, to— - 
See Civil Pro. Code, No. 58,3 A.L.J. 610. 

(2) Ss. 8 and 22— Tenant at fixed rate— 
Occupancy Tenant — Transfer by deed — 
Succession to such land— Sister no heir . 

A tenant at fixed rates is a tenant, described 
in S. 8 of the Act, and not a tenant who, under 
a contract with the Zemindar, holds at a fixed 
rate of rent. 

Hence, where a zamindar transfers land under 
a deed to a tenant, conferring on him the right 
to occupy at a fixed rate of rent, the transferee 
becomes only an occupancy tenant and not a 
tenant at fixed rates as defined by S. 8 of the Act. 

The sister of such a transferee, not being 
mentioned in the list of heirs given in S. 22 of 
the Tenancy Act, is not entitled to inherit. 
Baohehl alias Bachia y. Bachehi, 3 A.L.J. 
518*A.W.N. (1906), 219 = 28 A. 747 
Banerh, i. 

(8) 8. 9 — Fixed rate tenancy— Evidence— 
Revision of settlement — Plea of entry of 
name with consent of the real fixed rate 
tenant. • 

Held, that the provisions of $. 9. of the 
Agra Tenancy Act, 1901, aro clear and impera- 
tive and bar a Court from inquiring whether a 
person's .name has been entered at the last 
revision of settlement as a fixed rate tenant 
merely with « the consent of the real tenant. 
Mulaf "Singh v. Rajwant Singh, A.W.N. 
(1906), 68 =8 A. L: J. 842. 

Knox and Aikman, j?, 


f 
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5, — N. W. P. Acts • — (Conthm'd). 

Aot Hof 1901 (N. V. P. Tenancy). — (Continued) . 

(4) S. 20— Occupancy rights sold— purchaser 
of such rights acquires nothing — right of 
occupancy tenant to relinquish after assign- 
ment. 

It is of the utmost importance that occupancy 
holdings should not be subject to prolonged 
litigations. When such holdings are sold in 
execution of a decree contrary tathe provisions 
of S. 20 of the Tenancy Act, the purchaser 
acquires nothing. The Act renders it illegal 
to soil an occupancy holding in execution 6f a 
efecree. 

Seville— An occupancy tenant, after assigning 
his rights or sub-letting, can relinquish his 
occupancy rights to the prejudice of his assignee 
or sub-lesee. M&d&p Lai v* Baiyid Muham- 
mad All Nastr, 3 A.L.J. 47G=A‘.W. N. (1906) 
182 - 28 A. 696. 

Richards, J. 

References. — 10 L.K. Ir. 335, Ir. R. 5. L. 
443, Ir. R. G Com. 34. If. 

(5) S. 20— Occupancy interest , mortgage of 
interpretation — bond executed while Act XII 
of lam in force— default after 1002. 

Whore certain debtors executed a bond cove- 
nanting to place the creditor iu possession of 
the 4 ‘land mortgaged” upon dofault inpay- 
ment of interest and stipulating that “ the land 
mortgaged shall remain hypothecated and 
pledged in lieu of the amount of debt so long as 
it is not paid off”, held , that the “ land mort- 
gaged” meant “the land when mortgaged”; and 
the bond was not intended to, and did not, 
operate as a deed of usufructuary mortgage, 
until the date on which the default was made. 

Where the money was borrowed when Aot 
No. XII of 1881 was in force and default in pay- 
ment of interest accrued after Act II of 1901 
came in force, held, that the latter Act would 
govern the case. 

Proprietors, whose proprietary rights are 
mortgaged under a deed of usufructuary mort- 
gage, become tenants with rights of occupancy 
and those rights cannot tie mortgaged. Har- 
nondan Rai v. Nakchhedi Ral, 3 A.L.J . 691= 
A.W.N. (1906), 302. 

Stanley, c.j., aud Knox, j. 

(6) 8. 20— Mortgage of occupancy holding - 
Redcm >tion of a prior valid, mortgage— Rights 
, of mortgagees — See Mortgage (Rkdiimption), 

% No.20, 3 A.t.J. 731. 


— N. W, P* Acts* — »( Continued), 

Act II of 1901 (N. W. P. Tenancy),— [Continued). 
S . 20— X, 0,5. 

(7) 5. 21— Occupancy tenant— Usufructuary 
mortgage executed before the tenancy Act 
came into force — Civil Procedure Code, S. 
662— Remand— Order of remand carried 
out— Appeal. 

An appeal against an order of remand, under 
S, 562 of the Code of Civil Procedure Code,, 
not rendered nugatory by reason of the order 
having been carried out (a). 

Held , also, that a usufructuary mortgage of 
his holding, made by an occupancy tenant, before 
the coming into force of the Agra Tenancy Aot, 
is not rendered invalid by 8. 21 of the Act, 
even if S. 21 does prohibit an occupancy 
tenant from parting with the possession of his 
occupancy holding by making a usufructuary 
mortgage (6). Babu Lai y. Ram Kali, A.W.N, 
(1906), 28 = 3 A.L.J. 40. 

Bankrji and RrcHAims, jj. 

References —{a) 12 A. 510, F. ( b ) 15 A. 219 
and 26 A. 78, R. 

(8) S. 22— Sec No. 2, sujrra. 

Ss. 25 and 31— T, 96. 

(9) S. 32 — Agreement dividing holdings — 
Suit for possession of a moiety barred. 

A suit for possession of a moiety of cultiva- 
tory holdings is a suit for division of those 
holdings, inasmuch as the Court U asked to- * 
declare that the plaintiff is entitled to an un- 
divided share of the holdings and to put him in 
possession of that share. 

If the owners of an occupancy holding enter 
into An agreement and divide the holding, the 
division would not be binding on the land- 
lord. 

A suit for possession of a share in such hold- 
ing under the agreement is barred by the pro- 
visions of 8. 82 of the Act. Achhey Laly. 
Janki Prasad, 3 A. L. J. 735= A. W. N. 
(1906), 274. 

Stanlny, c.j. A Knox, j. 

(10) Ss. 56, 57 (a) and (c), and 80— Land- 
holder and tenant — Ejectment — Construc- 
tion of document— Lease— Condition in - 
consistent with the provisions of the 
Tenancy Act. 

The plaintiff leasdd a village to the defendant. 
The defendant executed a kabuliat containing, 
amongst other provisions, a covenant for pay- 
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5. — N. W. P, Acts • — (Continued.) 

Aotll of 1901 (N.W.P, Tenancy) .—(Continued) 
menfc of the rent, amounting to Es. 7,050, half 
in the month of Kartik and half in the month 
of Baisakh, as also, in the event of the revenue 
of the village being enhanoed, enhanced rent to 
the extent of the increase in the revenue. The 
lessee also covenanted to plant 10 bighas , per 
plough, with indigo and to transmit the indigo 
to the plaintiff every year and also to render in 
kind other produce. The kabuliat further con- 
# tained a provision that the lessee should not 
allow any tenant to acquire occupancy rights, 
and that, on failure to observe this provision, 
he should pay to 'the lessor Rs. 50 per plough, 
as enhanced rent during the term of the lease. 
There was a further provision that, if the lessee 
failed to comply with the conditions of the 
lease, the plaintiff should have the power to 
dispossess him during the term of the lease. 
On failure of the lessee to obsorve the condi- 
tions above set forth, the lessor sued for and 
obtained a decree for his ejectment. Held , that 
the condition of forfeiture for non-payment of 
rent was inconsistent with the provisions of the 
Agm Tenancy Act, 1901, and the plaintiff waB 
not entitled to maintain his suit for ejectment. 
But, inasmuch as the lease would expire by 
effluxion of time, within a year from the date of 
the High Court’s judgment, the lessee was not, 
under section 80 of the Act, entitled to be 
restored to possession. Tara Singh y. 
Khushhal Kunwar, A.W.N. (1900), 110 =3 
A.Ii.J. 349 = 28 A. 010. 

Stanley, c.j. and l&icuc, j. 

* 

(11) S. 57 (a)— See No. 10, supra. 

(12) S. 57 (c) — See No. 10, supra. 

Ss. 138 and 99— See I, Res Judicata , No. Ul. 
(18) S. 63 — Tenant acquiring the /position of a 
land-holder. 

A tenant who, during the period of his occu- 
pancy, acquires a share in the proprietorship 
of a village, retains nevertheless the status of 
a tenant in respect of his holding aud is sub- 
ject to all the incidents of his tenancy. Abul 
Hasan Khan y. Bhura, A. W. N. (1900), 220 
=3 A. L. J. 703 = 28 A. 708. 

Knox, j. m 

References. — S. A. 780 of 1889, V, 

Ss. 76,193—1, Act XII of 1681 (N. W. P. I 
Rent), No. 4. 

Ss. 79 and 81—1, 97. 


5. — N, W. P. Acts.— (Continued). 

% 

let Hof 1901 (N.W.P. Tenancy).— (Continued). 

(14) Ss. 79 and 196 — Variety of relief— Claim 
to recover jmsession of a holding by a tenant 
— Civil and Revenue Courts— Apical— Dis- 
trict Judge, jurisdiction of— Applicability 
of S. 196. * 

Tho policy of the Legislature is that suits 
and questions arising between landlords and 
tenants should bo decided in the Revenue Court, 
and the plaintiff, by claiming a variety of reliefs, 
cannot come into the Civil Court and set aside 
proceedings already had in the Revenue Court. 

Where the plaintiff alleged that one L, whon^ 
tho plaintiff represented, was one of the tenants 
at fixed rate of holding, of which G, was the 
recorded tenant, and from which G alone was 
ejected, and claimed a variety of reliefs, but 
in roality wan tod to be restored to possession of 
the holding from which lie had been ejected, on 
the ground that the ejectment proceedings in no 
way bound him, held, that the suit did not lie 
ill the Civil Court. 

S. 19G only applies to a case which was insti- 
tuted in the wrong Court, but an appeal comes 
before the Court to which an appeal would have 
lain if the suit had been rightly instituted in 
the prescribed Court. Ram Charan Ram y. 
Sheoraj, 3 A.L.J. 226. 

Richards, j. 

(15) S. 80 -Sec No. 10, supra . 

(16) Ss. 83 et seq -hand-holder and tenant — 

Surrender by tenant of his holding — Notire. 

Before a valid notice of surrender of his hold- 
ing can be served on a land-holder through the 
Tahsildar, under the provisions of S. 85 of tho 
Act, it is a condition precedent that the te- 
nant should have himself given notice under 
8. 83 or S. 84 and that the land-holder should 
have refused to receive such notice. Suinera Y« 
Piare Lai, A.W.N. (1905), 201 = 2 A.L.J 065= 
28 A. 122. 

Stanley, c.j. and Bvukitt, j. 

(17) Ss. 164 (,2), 166— Successor of a lambar- 

dar, liability of, for profits not collected 

by his predecessor. 

The successor in title of a deceased lambar- 
dar is not liable to account for profits, which 
his predecessor may have failed to collect, or 
which ho permittod to remain uncollected, 
owing tp negligence or misconduct. Dip Singh 
y. Ram Charan, 8 A.L.J. 008= A.W.N. (1900), 
252. 
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j. — -M IV. P. Alto —(Continued). » 

let Hof 1001 {N.W.P. 

Stanley, c. a. and Knox, j. .« -y\ ■ 

(IS) S. 166— See No- 17, supra. 

(19) & 175— No appeal from orders toextdUts 
a decree— orders— decrees. 

An appeal does not lie from an order of an 
Assistant Collector of the First Class passed on 
an application to execute a decree of a Court of 
Keventie, such orders not having the force of 
decrees. Musammat Zohra r. M&ngn Lai, 
S AJj.J. 569 (F.B.)=A.W.N. (1906), 223*2pA, 
75S. ' * 

^ Stanley, c.ar., and Knox and Airman, jj. 
Reference. — 27 A. 31, overruled . 

S$. 175 > 180dm— Z, 

8s.m t 177dl93—„—„ . 

(20) $. 177— ^Appeal— Question. of proprie- 
tary title — Sir holder and his nub-tenant. 

Where the plaintiffs sued the defendant for 
rent of their sir land alleging that ho was 
their sub-tenant and the defendant claimed to 
be the principal tenant, held that, as between 
the plaintiffs and the defendant, there was a 
question of ownership of the particular land 
and the question raised was a question of 
proprietary title and an appeal lay to the 
District Judge against an appellate decree of a 
Collector. Chhltar Singh y. Hup Singjb, 3 
A.L.J. 603=A.W.N. (1906), 247. 

Banerji, j. 

(21) S. 177— appeal-suit for recovery of fees 
under the Excise Act — relief for compensa- 
tion joined — not entertainable by the 
Assistant Collector — no appeal lies 4 

8. 28 of the Excise Act is confined to the 
recovery of arrears of fees. Under the section, 
the plaintiff is not entitled to sue in the 
Bevenue Court, for recovery of compensation 
or damages, in respect of a breach of contract. 

Where a claim for fees, amounting to a sum 
below Ra. 100, is not entertained by the 
Assistant Collector, no appeal jiies to the Dis- 
trict Judge, under S. 177 of the Tenancy Act, 
supplemented by 8. 28 of the Excise Act, and 
no second appeal will lie to the High Court. 
Jugal Kishore y. If ul Chand, 3 A.L.J, 802 s 
ktf.N. (1906), 314. 

, Stanley, c.j., and Bubkitt, J. 

Be. 177 d 185- L 00. 

8 *. Iff (c) hnd 105 — I, 99. 


m ii -of 1901 ; 

(22) S. 180-^ee Orv^l^^Cdme, No,289;A. - 
W.N. (1906), 186; r / '*? ■ 

‘ ( 3 ») S: 

J udge— Further ‘%0eaV: to; High Court . 

^ No appeal lies to the Hagfo' Court"' from a . 
decree of the District ^u4go deciding , a;, rent 
appeal from an appellate deoreeofa p<>llector. 
Lachhmi Narain V. Narotam Da*,:. 8 A.L.J. 
623* A- W.n: ( 1966).; 2a./ : ' ; * 

* Richabds, 3 . 

| (24) S. 182— Appeal— Second appeal to 

Judge— Further appeal to Nigh Court- 
Land Revenue Act (Iff of ipOJ), S. 34 
(5)— application of new Act— Landholder 
in possession before the passing of the new 
Act. 

In a suit to contest a distraint, if a question 
of proprietary title is raised, an appeal lies to 
the District Judge from an appellate decree of 
a Collector, and a further appeal . lies to the 
High Court under S. 182 of the N. W. P. 
Tenancy Act. 

Whore the defendant had obtained possession 
of tho property before Act No. Ill of 1901 
(N.W.P. Land Revenue Act) camo into force, 
S. 34 (5) of that Act cannot affect the right of 
distraint given to the landholder by 8. 119 of 
the N.W.P. , Rent Act. Chajmal Das Y.Sirya, 

3 A.L.J. 625-A.W.N. (1906), 254. 

Aikman, j. 

(25) (j. 182— Third appeal— rent-suit— High 
Court , jurisdiction of. 

S. 182 of the Act was intended to meet,, and 
was confined to, suits, which were instituted in 
the Court of an Assistant Collector of the first 
class or of a Collector and was not intended to 
embrace suits instituted before an Assistant 
Collector of the second class. No third appeal 
lies to the High Court from the decree in so- . 
cond appeal of a district Judge in a rent-suit. 
Laehmi Narain y. Narotam Das, 3 A. L. J. 
688* A. W. N (1906), 272. 

' Stanley, c. j. , and Bitbiott, i. 

(26) S . 193— Procedure-* -Order remanding 

< case to Court of first instance for re-trial — 

ApjwaL 1 \ . 

Held, that no appeal lies from an order of 
an appellate Court i h a suit under the Agra 
Tenancy Act, 1901, remanding the case to the 
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S.—N, W. P. Actg.—(C<mHmed). 

lot II «flWM 

Court of flat instance for trial upqn the merit*. 
Jahor JUk&.JtMT Hi, A.W.N. (1900), 5=8 A'. 
L, 1, 90m||^«88. 

Sxunjnr, bj. and Bunnsr, t. 

8m, 198 and 197 (1)— Z, 100, 

(97)8. 190-^See fto. 14, supra, 

Ss. 196 audit?—!, lOo, 

(28) S. 1 97 — Profits — Mesne profits — Lessee — 

• Trespasser , 

There is an essential difference between a 
suit for mesne profits and a suit for profits 
under the Tenancy Act, and a District Judge 
cannot, by reason of S. 197 of that Act, pass a 
decree for profits against a co-sharer when mesne 
profits have been claimed. 

A co-sharer's lessee is not a trespasser and a 
decree for mesne profits cannot be passed 
against him. Kazi Aminullah y. Hajira, 
A.W.N. (1900), 222 = 3 A.L.J. 7C7. 

Banerji, tr. 

Reference.— A.W.N. (1894), 127, F. 

(29) S. HOI— Act No. I of 1872 (Indian 
Nridenre Act), s. 4 - Evidence — Record of 
plaintiffs name as a co-sharer — Presump- 
tion. 

The presumption enjoined by clause (8) of 
section 201 of the Agra Tonanoy Act is not 
Conclusive, even in a Revenue Court, but may 
he rebutted, ah, for instance, by evidence 
showing that the plaintiff has not been in 
possession of the property in respect of which 
profits are claimed for more than twelvo years 
before suit, and the defendants have openly 
denied the plaintiff's title for more than that 
period. Dil Kunvar t. Udai Ram, A.W.N. 
(1900), 810. 

Knox, j. 

References : — F. A. F. 0. No. 70 of 1904 : 
May 22, 1905, Distd. 

8. Ml— I, Act XII of mi (N.W.P.), No. 5. 

8 . M2— I, CivffPfV. Code , No. 290. 

See , also, ! 101 , No. 15 and I, Civil Pro. 
Code, No. 29?. 

(80) Seh , IV. No. 47— Execution of decree 
Limitation .’ 

A Rent Court decree for Rs. 15C-14-9 was 
p issed on the 14th of Marche 1901 . On the 
18th of March, 1904, the deoree-holders applied 
for execution bj attachment and sale of certain I 
9 


S.—N, W. Ip. Act*.— (Contimed). 
let II of 18M (H.W.P. fensJMy)*—(Ccmcliuled); 
movable property of their judgment-debtors. 
Execution issued as prayed, but only a small 
portion of the decretal amount was realised. 
On the 22nd of August, 1904, th^deoree-holders 
filed a further application for exeoutiorf against 
the immovable property of the judgment- 
debtors. j Held, that execution was time-barred. 
The second application could not l>o treated as 
an application merely in continuance of the 
application of the 18th of March, 1904. 
Mohabhat Bahadur Lai y. Uda Kumar, 
A.W.N. (1900), 97«8 A.L.J. 324. 

Airman, 3. 

Reference,— 15 M.L.J, 243, R. 

Act 111 of 1901 (M.W. P. and Oudh Land 
Revenue). • 

Ss. 3, 87 , 91—1, 101. 

(1) S. 84 - Transfer of possession before the 
^ Land Revenue Act came into force. 

Held, that S. 34 of the Aot does not apply to 
cases of transfer of possession which took place 
before the Aot came into force. Gaya Prasad 
v. Pandit Tekdhar, 9 O.G. 204. 

Scott, j.c. 

(2) S. 34 (5) — See Act II of 1901 (N.W.P. 
Tenancy), No. 24, 3 A.L.J 625. 

Ss. 56, 86- 1, 102. 

(3) S. 100— Rent of land , originally a grove, 
but subsequently brought under cultivation 
and assessed to revenue , suit for — Oudh 
Laws Act , 8. 3, cl. (g). 

The plaintiffs sued the defendant for the rent 
of a plot of land held by him as grove, but 
brought under cultivation by him in the year 
1809 Faeli. The plot was assessed to revenue 
by the Collector in that year and the revenue 
so assessed was paid by the plaintiffs for 1310, 
1811 and 1812 Fastis, At the beginning of 1812 
Fash, the Deputy Commissioner, acting finder S. 
100 of the Land jtovenue Act, fixed the rent Of 
the plot and the defendant paid it for 1812 Fasti . 
The question was whether he was liable for the 
rent for 1810 and 1311 Fastis . 

Held , that, although the Land Revenue Act 
was silent as to the date from which rent fixed 
under S. 100 of, the Aot should be payable, yet, 
having regard to ol. (g) of S. 8 of the Oudh 
Laws Aot, the defendant was liableYor the ront 
fixed by the Deputy Commissioner froipthe dat~ 
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Act III of 1901 (N. W. P. and Oudh Land 
Revenue) .—(Continued) . 
on which the revenue was assessed ou the plot. 
Syed Farzand Husain v. Galab Ghaud, 9 0. 

C. 227. 

i* 

CH&MiKit and Evans, j.ck. 

Reference.— H A. 189, jR. 

(4) S. 107— Muhammadan Law— Partition 
— Recorded co-sharer —Possession in lieu 
of dower — Mortgagee. 

A Muhammadan widow in possession of her 
husband's property, in lieu of dower, who is a 
recorded co-sharer, can maintain a claim for a 
partition of her recorded share. S. 107 of the 
Land Revenue Act (III of 1901) provides only 
or the case of a mortgagee in possession and 
cannot he intended to cover the case of othor 
persons, however much in other respects their 
possession may be analogous to that of mort- 
gagees. Hablb-Ulla v. Musammat Kushimba, 

3 A.L.J. 481=A.W.N. (1906), 199. 

Stanley, c.j. and Knox, j. ^ 

(6) S. 107, A decree of a Civil Court for par- 
tition is subject to the provisions of S. 107 of 
the Act and cannot he fully executed until the 
doeroc-holdcr’s name is recorded in the revenue 
papers-— See Civil Pko. Code, No. 146, A.W.N. 
(1906), 53. 

(6) Ss. 1 10, 111 and 233 (k) — Partition — Suit 
for recovery of proprety in Civil Court— 
Jurisdiction. 

Held, that the prohibition contained in S. 
233 (k) of the United Provinces Lapd Revenue 
Act, 1901, applies only to suits with respect to 
partitions, in which the plaintiff has had an 
opportunity of having his objections considered 
under S. Ill and has not availed himself of it. 
Khaaay v. Jugla, A. W. N. (1906), 79=28 A. 
432. 

Knox and Aikmax, j.t. 

(7) S. Ill — See No. 6, supra. 

(8) Stf. Ill, 112, 233, 234 —Sec Act XVII op 
1876 (Oui>h) v No. 2, 9 O.C. 7(j. 

(9) S. 112— Sec No. 8, s upra. 

(10) Ss. 188 and 233— See Contract Act, 
No. 27, A.W.N. (1906), 114. 

(11) S. 233 — See Nos. 8 and 10, supra. 

(12) S. 233 (k) — See No. G, supra. 

'(18) 8. 233 (k) — Partition— objections to— 
summary dismissal— appeal— suit to set 
aside *f,he older, maintainability of— 


| S.—N. W. P. Acts* — (Conchidtd). 

Act in of 1901 (M. W, P. # and Oudh Land 
Revenue) .—(Concluded ) . 

Whore the plaintiffs objected, in the Revenue 
Court, to the partition of certain pjgQAerty, but 
that Court dismissed the objection, holding 
that it did not raise a question of proprietary 
titlo, held , that the order amounted to a decree 
and was open to appeal. S. $83 (k) barred the 
plaintiffs from bringing a suit in the Civil Court 
with respect to the partition. Buth&l Chadhuri 
v. Jogi Chaudhri, 3 A.LJ. 617= A. W. N. 
(1900), 239. 

Stanley, c.j. and Knox, j. 

S. 233 (vi)—l, 102. 

(14) S. 284— See No. 8, supra. 

(15) S. 234, els. (f) and (p)— Board of Reve- 
nue Rules (February 24th, 1902), Nos.22,23 
— Remuneration of lumbardar. 

Held , that, in the absence of any agreement 
between lambardar , and co-sharei’s as to the 
lambardar’s remuneration, the ' lambardar is 
entitled to 5 per cent, under Rule 23 of the 
Board of Revenue Rules, dated February 24th, 
1902, and is entitled to the bone/it of this rule, 
although in previous years ho may have receiv- 
ed nothing. GendraKuar v.Plari Lai, A.W.N. 
(1906), 175 = 28 A 693. 

Aikman, j. 

(16) S. 234, cl. (p) — See No. 15, supra. 

6 . — Oudh Acts. 

Act XIII of 1866. 

8. 3— See I, Mortgage ( Redemption ), No. 14. 

Act XXVI of 1866 (Oudh Sub-Settlement). 

(1) Under-proprietary right, claim for, on 
ground of being old proprietors, without 
evidence of specific grant of the right. 

Held, that there is no law, which authorises 
a Court to hold that a person, who merely had 
been, at sometime, a proprietor and has held 
for a long time since at a favourable rent is 
necessarily an under-proprietor, but that there 
must ho evidence of some specific grant of an 
under-proprietory right such as birt or shanka- 
lap, or of an acknowledgment by the taluqdur. 
Raja Bhagwan Bakah Singh v. Maihar 
Hussain, 9 O.C. 167 (B.) 

Scott and Wells, j.cb. 

Reference .— 8 O.C. 145, R. 

Sch, Rule 10— I t 102 , 
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6. — Oudh A Cts, * — (C onti nued) . 

. Act I of 1889 (Oudh Estates). 

(1) S. 3— Dhar-dhura, custom of— Possession 
of Un§ft by reason of custom of Dhar-dliura, 
suit by Taluqdar for— 

The plaintiff, who was a Taluqdar, under Act 
1 of 1869, nued the defendant for possession of 
gome land, alloging that a sudden change in 
the course of the river that flowed between his 
village and that of the defendant in 1899, had 
, transferred the land in suit, which was in the 
defendant's possession, to his (plaintiff's) side 
of the hank and that, by reason of an immemo- 
rial custom, known as the custom of dhar-dhura 
(literally stream boundary), he was entitled to it. 
The defendant denied the existence of tho cus- 
tom and further pleaded that, if such a custom 
evor prevailed, it was superseded by the Taluq- 
dari sanai granted to the plaintiff's predecessor 
and by S. 8 of Act I of 1869. 

Held , th;\t the plea of custom was admissible 
in the casd qnd chat there was no reason for 
tre ifcing a title conferred by a Taluqdari sanad 
differently from a titlo acquired in any other 
manner. Syed Abu Jafar y. Maharaja Sir 
Partab Narain Singh, 9 O.C. 129 (B). 

Chamieb and Wells, j. cs. 

References.— I NAV.P.H.C.R. *224, S. C. No. 
27, Jwala Prasad’s Oudh Hu lings, App. p. iv, 
Civil Appeal No. 185 of 1873, 11 B.L.H. 265, 
13 Moo. I.A. 1, Haiiquo and Jackson's Privy 
Council Rulings, No. GO, S.C. No. 290, F. C. A. 
No. 40 of 1897, It. 

Ss. 8, ll, 24, lo it 22 ( b ) -J, 103 . 

(2) Ss. 13 , 26, 17 and 23-Gift— Oral gift 
by Taluqdar in favour of his wife— 'Trans- 
fer of Property Act, S . 123. 

In a suit on a mortgage, executed in 1896 by 
the first and second defendants in favour of the 
plaintiff, their mother (the present appellant) 
was impleaded as the third defendant, bocauso 
the mortgaged property was recorded in her 
name in the revenue registers. The property 
was part of the estate of a Taluqdar, who died 
intestate in 1895. His name was entered in 
Lists 1 and lir, prepared under S. 8 of the 
Oudh Estates Act of 1869, and, therefore, 
under S. 22 of that Act, the elder of the two 
male defendants was entitled to succeed to his 
estate. The appellant's . case was that tho 
property had been transferred to her by her 
husband (fchj taluqdar) in 1892, by an oral gift, 


6.— Oudh fats. — (Continued). 

lot I of 1809 (Oudh Bitatoo).— (Concluded). 

that she had, from that date been in posses- , 
si on of the property and that her sons had no 
power to mortgage it to the plaintiff. 

Held , under the Oudh Estates Act^ the gift 
in favour of the appellant was ineffectual and 
invalid and that, if the gift was not governed 
by that Act, it was invalid under S. 128 of the 
Transfer of property Act (a). Thakurian 
Chhabraj Koer y. B. Gopal Lai, 9 O. C. 118 
(B). 

Chamieb And Wells, j.cs. 

References.— (a) 5 O. C. 845, 2 0. C. 244,^^ 
and 8 C. G45 (P.C.), R. 

(3) S. 16— See No. 2, supra. 

(4) S. 17 — See No, 2, supra. 

(5) S. 22— fioo No. 2, supra? 

S. 22—1 ', 204. 

Act XYII of 1876 (Oudh Land Revenue). 

See I , Contract Act , No. 4. 

S.69—I, Civil Pro. Code, No. 161. 

Ss. 108 , 112 it 121 — I, Pre-emption, No. 2. 

(1) Ss. 161 to 177— Court of Wards— Dis- 
qualified proprietor . 

The group of Ss. (161 to 177) — in the Land 
Revenue Act, 1876, entitled “ Ch. VIII, Courts 
of Wards” was not intended to interfere with 
tho personal status or rights of an adult dis- 
qualified proprietor, who is neither idiot nor 
lunatic, except as regards the management of 
his property or anything expressly prohibited. 
There is no prohibition of a disqualified pro- 
prietor contracting dobts or borrowing moiioy, 
but he is not at liberty to create any charge 
upon his property without the sanction of the 
Court, Dhanipal Das y. Raja Maneshar 
BakJfcflh Singh, 4 C.L.J. 1 (P.C.)-l M.L.T.205 
= 3 A. L. J. 495 -9 O.C. 188^8 Bom.L.R. 491 
-10 C.W.N. 849-16 M.L.J. 292-28 A. 570. 

Lord I)avky, Lord Robertson, Lord 
Atkinson, Sib Andrew Scoblk and 
Sir Arthur Wilson. 

References.— li M. I. A. 468, 9 I. A. 182 =5 
A . 142, D. 

See,, further, under Contract Act, No. 4. 

(2) Ss. 219, 220— Act 77/ of 1901 (N. W. P. 
and Oudh), Ss. Ill , 112, 233, 234— Parti- 
tion by Revenue Court , effect of — Jurisdic- 
tion of Civil Court to (leave possession of 
land allotted in partition wheri/eno possession 
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6. — Oudh Acts.—(Continiisd).^ t 


lot nil of iwe (QudhfcaadR«*MMM).-- 

• (Oonctodei). . ' ■ 

*■ , or formal possession delivered % Beetnye 

Court.. 

Jjefcl, - that. S. f 234 of Act in of 1B01(N .WJ. , 
Bn a Otalh) does not affect the jurisdiction of ; 
the Court . (Civil) to decree posseBeion of the 
tend allotted to ft person under a partition duly 
made and confirmed by * Bevenue Court. 
finder such a partition,.* title it acquired by 
tbe person to whom the land hA* bee^Uottedr 
/ofi'-ih# baeis'jrf Wiieh the Cit^l^uanfii*' 

. 'hj&ni deems for. possession, irrespective of the 
q^ettion whether poeseteion hae been aetuelly 
pr formally delivered by the Bevahue Court, 
Delivery ol possession is not an essential part 
of the process of distributing the laud, but only 
anrinary to it„ and a decree for possession 
given by the Civil Court cannot be i said to 
distribute or afiect the Retribution of the laud 
or partition. Umar Khan v. Kbadlm Husain, 
9 0, 0.76(B)- i 

Sooirr and Chamibr, j.ob. 

Reference. — 1 O# C. 225, overruled. 

( 3 ) s. 220— See No. 2, supra. . 

JUtmnil of 187# (Oudh Laws). •> 
mg. 8(g)— Bee Ac? ITIo*1901(h. w. r. 
« ^nnnaliAMoRgviiMUE.No. 8,90.0. &?. 

$&— It Pre-emption, No. i. 

(2) &. 0 and 9— Pre-emption, suitfor— 

«• sub-division." meaning of— 

" In a suit for preemption, the village in dis- 
pute consisted of four parts knovp «* *“**/•£> 
B. 0 and D ; these tarafs were enter* m the 
khewal in the column beaded “ name of « 
orpattai:" Separate lands were assigned to 
ewdt taraf, every share lay wholly iuone tont/j, 
: . fliertvenue Of each . share 

*$rt*m*h fdr^n^^jrtfu. ; 
r ; . Held that each Uunf trae a su»-di#»fcM£ 

• 'phe wold “ sub-division” in 8. 8. of the Ant 
Includes a part made by a division of * town ot 
■ a city and is not confined to a part made by 
/ dbririon of part of a city into smaller parts, 
. word “ sub-division" in . 8., 9 . of. the 

not only a . part made by division 
tf/ sS ^ nmahalj but also a part made by 
maMl - *•»*«* *■{* Tasaduq 
Bnjjj^ SiSK* T.JanW Saian, 9 0. C. 211, 

•.. j^toonn, a.0. 
ptgfetence.irl 0. C. 139, S. ■ 


6. — Oadh A cts. 
Act XY11I of 1878 

( 2 -a) s. 9 — see,Ntb 

(8) St.9andJ0—A 
alawsultsoid 
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Pre-emption."' - 
Held, that where fiwperiy W.n'rt iu possps- 
sion of the vendor at ihe'fimfi pf Resale and he 
had only a doubtfpl right «; rt&OVOr it; pwh a 
right, if sold, could not ;he considered to pro- 
prietary fir nnder-propr^^ to^-ot'a *J*m , 
of euefr. tenure within ' 

the Abt, on the sale of which S' right; cl- pm 1 ' . 
emption could be claimed. Mima Mcham o d - 
Abbas Ail Khan Bahadur t. A- 0uieros,9 0. 

C. 86(B).. ' ... '*■; ' 

Scott and CamrKB, j. cs. .. 

. Reference. — 21 C. 496 (P, C ; )» B. • - 
(4) 8.9, cl. ( 5 )— Pre-emption against under- 
proprietor, proprietor's suit for — Under- 
. proprietor not residing in the tillage — Re- 
sidence in the village community, member 
of lots, decision as to who it -entitled by 
drawing. 

The x>laintiff brought a suit for pre-emption 
in respect of an under-proprietary interest in a 
Village of which he was the superior proprietor. 
The vendee held under-proprietary rights in tbe 
village but neither he nor the plaintiff resided 
in tbe village. Held, that, under S. Pof tbe 
Act, the plaintiff and the vendee were members 
of the village community and were equally en- 
titled to pre-empt the property. The question 
as to who is entitled to the property was decided 
bydrawing Hits. The Hon'ble Raja All Mp- 
Kaminad Khan v« Ram Bflai, 9 O.Ct 871 (B). 

" Chamieb and Cteiprarf, J. cs. 

Beftrence—6 O.C. 286,’-2tC. 

lOr-fiiteNp; 8, • • - 

Z All— See PBB-nrmo*, * • 

O.C. 169. 

(7) 8. 11— See Mo. 6 f supra. . 

S: 16— 1,109. , 

S. 90—” " ■ , . 

S. 96—1, Jurisdiction Spf C4w( Cowls), 

No. 49. ■ • 

Ohkp'fi— ■v'-> 

(8) To be subject toprt-etoptiOtt ttnder. tbe 
property must bave been in. a#al poeseeeion of 
tbe vendor— See PKnipwfwm'y M«* 48. 90-C 
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6. — Oadh Aiet$,—(C<mt!mek). 

JUt XXII ol 1«M (Audi Seat). 

8 s. lp& (4 akd #)—/, Landlord and to 

naif, No. 18. 

(1) 8* 40 and 108 ; d. (10)-* Under-proprie- 
tor, suit far possession by— Civil Court t 
jurisdiction cf x in suit for possession m 
undor-proprictor by one who has been ejected 
as Ofdifua-y tenant— 

The defendant, who had granted as a shanka- 
lap, a lease Of ft share in a village Vo the pUin* 
tiff, issued a notice of ejectment in respect oi 
the shqfo and the plaintiffs suit to contest the 
notice having been dismissed, ejected him under 
the provisions of 8. CO of the Act. The plain- 
tiff, on the allegation that he was an under- 
proprietor of the share under the lease, sued 
the defendant for recovery of possession. 

Held , that the suit was not one suoh as is 
referred to in cl. (10) of 8. 108 of the Act and 
was cognizable* by a Civil Court. Sheo Pal tan 
y. Raja Rampal Singh, 9 O.C. 87 (B). 

Scott and Wells, j. cs. 

References.-* O.C- 174, li. 4 O.C. 264, D . 

(2) S. 108—Cinl Com t, jnnsdution of— 
Declaration that the plaintiff is entitled tc 
get from his co-sharer the amount due from 
him on account of the m rears of rnvnue, 
suit for— Sepcific Relief Act, 8 . 48. 

A suit by a co-sharer for a declaration that 
another co-sharer is liable for the paymont oi 
arrears of revouue to the extent of hia share 
docs not lie in the Civil Court, hut under 8. 10 
of the Act, is cognizable only by tho Kcvenu 
Court ; it is also barred under 8. 42 of th< 
Specific Relief Act, as the plaintiff can sue fa 
the arrears alleged to be due from the defondant 
Baba BhanPratabSahi Y.Mahant Bithesboi 
Data, 9 O.C. ML 
Scoot, *.c. 

5 . m (?) (c)—I, W. 

(8) 8. 108, cl, (10)~>4foe i No. 1, supra. 

s . 108 c ioy-i , 101 . 

(4) 5s. MB and 184 cl. (If ) — Under+proprie 
tary right , sate of, in execution of decru * 
for arrears of rent against transferee , ti 
whom the right * wto transferred subsequent 
to the decree, but before attachment— De- 
claration refused on ground of plaintiffs' 


6.— Oudh Acts. ^(Continued ) . 
let XXII of 1886 (Oadh 1lMk),~(Concld.) 

The defendants obtained a decree for arrears 
of rent against under-proprietors. Subse- 
quently, the under-proprietors sold the property, 
in respect of which the decree for arrears of rent 
had been passed, to the plaintiffs, there being a 
provision in the sale-deed that, out of the put- 
chase-money, Rs. 4,000 should be left with the 
plaintiffs for i&yment of the rent due to the 
defendant. The plaintiffs did not pay the 
mon$y, but, when the defendants sought to sell 
the property, they objected to tho sale. On 
their objection being dismissed, they brought 
the present suit ip have it declared that the 
property was not liable to botteold m execution 
of the decree for arrears. It was contended on 
their behalf that the defendants ought to bring 
a fresh suit for arrears against them, but could 
not follow up the property in their hands. 

Held (pen Wells, a. j. c.), that the plaintiffs’ 
suit being a vexatious suit, brought in order to 
retain money which they are justly liable to 
pay, and the necessity for declaration having 
arisen from their own dishonest conduct, it 
should be dismissed ; also that, having regard 
to the provisions of Ss. 152 and 154, cl. (2) of 
the Act, the plaintiffs wore liable in the same 
way and to the same extent as their transferors 
and that the property m suit was liable to be 
sold m execution of the decree for arrears of 
rent. 

Held (per Scour, J.c.), that, having regard to 
the conduotof the plaintiffs, they were not 
entitled to the declaration prayed for , further, 
that, hiving regard to the provisions of Ss. 159 
and 154 of the Oudh Rent Act, a decree-holder 
cannot execute decree for rent against an 
under-j?roprietor, against the under-proprietary 
right) which htft brim transferred subsequent 
to the decree, but, before attachment, but that 
be has a right of suit against the transferee for 
the arrears. Mttseantmaft Atma Del iw Pan* 
dit Bakht Narain, 9 O.C. 185(B). 

Scoot and Wkllr, j. or., 

(5) S. 154 (ol. 2) — Soe No. 4, supra . 

let IX of 1889. 

(1) 5. 9, cl. (4) and 8. IS — Chowkjdari rate 
contract by hnde% -proprietor to pay— Act V 
•of 1894 (Oudh), 8. 14 — Patwari, rate, con- 
tract by unde r-pt opr letor with superior pro • 
vrietor to pau. 
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6. — Oudh Acts . — ( Concluded ). 

Act IX of (Concluded). 

The appellant, who was the superior proprie- 
tor, sued the respondent, who was the undor- 
proprictor to recover a certain sum of money 
on account of Pat war i and Chowkidari rates. 
He based his claim on a contract between the 
parties, under which the respondent had under- 
taken to pay the Pat war i and Chowkidari rates. 
This contract was ontered into at the first 
settlement and was embodied in the Settle- 
ment Court’s decree of 1866. 

Held, that, having regard to S. 9, cl. (4) of 
Act IX of 1899, S. 15 of the Act did not apply 
and the appellant was not entitled to recover 
the Pahoari rate (a). 

Held , also, that under S. 14 of Act V of 1894, 
the appellant was entitled tjo recover the 
Chowkidari rate. Mahant Har Charan Das y. 
Thakur PrithiraJ Singh, 9 O. C. 63 A. (B). 
Scott and Ryvks, j. cb. 

Reference. — (a) R.A.R. No. 73, h\ 

(2) S. 15 —See No. 1, supra. 

Act ¥ of IBM. 

S. 14 — See Act IX or 1889 (Oudh), No. 1, 9 
O.C. 63 A (B). 

Act IY of 1901. 

S . 7 A— I, Jurisdiction (of Civil Courts ), 
No. 49. 

7. — Punjab Acts . 

Act IY of 1872 (Punjab Laws). 

(1) So called mortgage really a sale— Whether 
the transferor (mortgagor), has right of pre- 
emption— Sec Pre-emption, No. 33, 145 P. R. 
1906. 

(2) S. 9— See Pre-emption, No. 20, 28 P. B. 
1906. 

(8) S. 10 — C ustom -Pre-emption — Presump- 
tion — Village. 

Held, m that there is no prosumptiou under 
S. 10 of the Act in favour of the oxistencc of 
right of pre-emption upon wile of a land in a 
Chak in the Che nab colony, unless the Chak 
and the persons living in it and owning i>ro- 
perfcy in it* could be called a village community. 
The recent creation of the Chaks renders the 
existence of an actual custom of pro-omption 
an impossibility. 

Held, tliaji, having regard to the history ‘ of 
the Chak^No. 296, also called mauza Mont- 
gomerypur, in the Jhang District, a custom of 


7 . — Punjab Acts • — (Continued). 

Act IY of 1872 (Punjab La m).— (Concluded). 
pre-emption could not "be presumed to exist in 
the Chak (a). Tika bam N&r&in Bingh v. 
Sewak Ram, 110 P.L.R. 1906. 

Johnstone and Dal Chand, jj. 

References— (a) 66 P.R. 1903-90 P.L.R. 
1903, 103 P.R. 1889,21 P.R. 1900=F.Ii.R. 
(1900), p. 170, 27 P.R. 1897, 74 P.R. 1897, 70 P. 
R. 1898, 24 A. 420, 26 A. 574, and 30 C. 635, R. 

(4) S. 10— See Pre-emption, No. 17,22 P. R. 
1906. 

(5) S. 11— See Customs, No. 1, 42 ,p.R. 1906. 

(6) S. 11— See Custom (Peculiar to Pun- 
jab), No. 24.57 P.R. 1906. 

(7) S. 11— See Custom (Peculiar to Pun- 
jab), No. 36, 68 P.R. 1906. 

(8) S. 11— See Custom (Peculiar to Pun- 
jab), No. 45, 99 P.R. 1906. 

S. 11 .— T, m. 

(9) S. 12 — Right of pre-emptfon, presump- 
tions obtaining with respect to, under — See 
Customs (Peculiar to Punjab), No. 29, 37 P. 
R. 1906. 

See, also , 7, Pre-emption, Nos. 6, 7 and 8. 

S. 13 (c ) — 7, 108. 

S. 13s-I, 786 . 

Act XIII of 1881 (Punjab Municipalities). 

See 1, Act XX of 1891 (Punjab Municipal 
Act), A o. 2. 

Act XVIII of 1884 (Punjab Courts). 

(1) R. 39 (a) appeal lies not to District Judge 
bub to Divisional Court under, from unolassed 
suit of over Rs. 100 in value. — See Small Cause 
Courts (Provincial Act, IX op 1887), No. 10, 
134 P. R. 190G. 

Ss. 40(1 ) (b), 44, 70(1) ( b)—I , Custom (Pun- 
jab) , No. 84. 

(2) S. 70— See Revision, No. 2, 29 P. R. 
1906. 

S. 70-1, 109 

(3) S. 70(1) (a)— Erroneous finding as to 
question of limitation , whether precludes 
revision. 

t 

•A finding that an application or a suit is bar- 
red by limitation, does not necessarily, in every 
case, proolude the remedy by revision, if it 
does not appear that all the necessary matters 
essential for arriving at suoh conclusion have 
been fully and properly taken onto considera * 
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7. —Punjab Acts. —(Continued). 

Act X YIII of XYIII 1884 (Punjab Courts).— 

(Continued). 

tion. In the case of an application for sotting 
aside an esc parte decree, before the stringent 
provisions of Art. 164 could be applied to it, it 
must be dearly found that there was a proper 
and valid issue of process in conformity 
with the provisions of the Code of Civil 
Procedure (a), and the process issued under 
S. 268 of the Code contemplating an 
* attachment of judgment-debtor’s proper- 
ty, an order directed merely against the 
the debtor of the judgment-debtor and omitting 
to prohibit the creditor from roceiving the debt 
is not a proper and valid process and such omis- 
sion is a material irregularity within S. 70 (a) 
of the Act so as to justify interference on revi- 
sion thereunder. S&dha Ram y. Karam Chand, 
118 P. R. 1906. 

Lal Ciiand, j. 

References : — (a) 5. P. R. 1897, & 3*2 P. R. 
1878, n: 

(4) S. 70 (1) (a) — Erroneous finding on a 
point of limitation — Whether Chief Court 
can interfere in revision . 

The lower Court dismissed a suit, as barred 
undor the Limitation Act, whereas the Punjab 
Loans Limitation Act (I of 1904) was in fact 
applicable to the suit. The application to the 
case, of the Limitation Act of 1877, which 
•obviously did not apply, makes the case fall 
within the class of cases where the Chief Court 
can, and ought to, interfere in revision. (a). Par- 
mesharl Das y. Kaka, 121 P. R. 1906. 

Ciiitty, j. 

References : — (a) 26 P. R, 1889, F. 97 P. R. 

1905, 7). DO P. R, 1904. II. 

* 

(5) S. 70 (1) (ft), extraordinary jurisdiction 
under, whether Chief Court would exercise in 
a case under S. 295, Civ. Pro. Code— See 
Civ. Pno. Code, No. 170, 128 P. R. 1906. 

(6) S. 70 (1) (6) — Suit for possession by pur- 
chaser of fequity of redemption— Appeal— See 
Limitation Act, No. 102, 130 P. R. 1906. 

(7) S. 70 (6) as amended — Revision — Civil 

cases — Question of law— Mortgage in good 
faith and for consideration . * 

One H mortgaged the land in suit to his 
mother, defendant No. 4, who sub-mortgag- 
ed the same to the father of the plaintiff. On 
the suit of the plaintiff for possession of the 


7 . — Punjab Acts.— (Continued). 

let XYIII of 1884 (Punjab Courts).— (Concld). 

land, widow and mother of H pleaded that both 
the mortgage and the Bub-n^ortgnge were ficti- 
tious and without consideration, and the suit 
was diunispcd. The plaintiff applied for revi- 
sion under S. 70 of tho Punjab Courtd Act. It 
appeared that the plaintiff’s father had paid a 
portion of the mortgage money at the time of 
registration of the sub-mortgage in his favor. 
The widow of H had admitted, in a written 
statement filed by her in Court, the receipt of 
the consideration, she had sued a tenant of the 
land for rent and obtained a decree and was 
at times in possession of the property. /The 
Chief Court admitted the revision as an appeal 
under clause (b) of S. 70 of the Punjab Courts Act 
to determine the questions whether the plain- 
tiff’s father was an innocent mortgagee, and, if 
so, what was the effect of this circumstance, and 
dismissed the appeal, holding that the evidence 
on record justified the conclusion of the lower 
Courts. Gurdita Hal y. Hari Singh, 6 P. L. 
R. 1906. 

Jhonbtonk, j, 

S. 70 (J) (a) d (b)— J, 785. 

S. 70 (l) (&)— “ ” 

-S’. 70 K l), (a), (6)— “ 78G. 

Act XYI of 1887 (Punjab Tenanoy). 

Ss. 5, S3, 55 and 60 -1, 109. 

(1) Ss. 9 67 — Mortgage of occupancy rights — 

Mortgagee's right after death of mortgagor — 
acquisition of right of occupancy — Lapse 
of time. 

Where an occupancy tenant, who has mort- 
gaged his rights with possession, dies, the oc- 
oupancy rights, us such, become extinct on his 
death and, consequently, the subsequent status 
of his mortgagee in possession is that of a mere 
tenant-at-will of the proprietor. On the 
strength of such subsequent enjoyment, how- 
ever long it may be, the mortgagee cannot sot 
up a title adverse to* that of his landlord, as 
mere lapse of time cannot alter the status of 
the formor as a tenant-at-will of the latter. 
Stylrtahaiv. His Highness Maharaja Balbir 
Bingh of Faridkote, 8 P.R. 1905 (Rov.)^67 
P.L.R. 1906. 

Waivkeb, *f.c. 

(2) S. 14 — Right of mortgagee j/u t in posses- 
sion through Court . 
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10t.JEnV.4Bl7 

, nUed). 

Inuxecuticu of a decree, which amcttgtffcee 
had chimed in the Civil Court, he waa put in 
formal possession of the land. Held, that; he 
became a"* landlord M within the meaning of 
S* ;i4 ofthe Act and was entitled to sue persons 
in possessipn of the land for rent as for use and 
occupation thereof and thefaot that the. Steve-' 
nueOfftcers failed to'Wke the rieoesaary altera-; 
turn in the entries in the Revenue papers can- 
notaffoCt his position in any Way, Mill Chnnd 
V* Mul ChandyG P. K. 1905 (Bev.)«63 P.L.R> 
"1903. 

Walkkr, f. c. 

(3) $. 24 — Landlord and tenant— -Suit for 
enhancement of rent by a majority of land- 
lords, maintainability of. ( 


T.—PtwfabAc f$^0^inued). ' ’ 

m m 

the right to ^}eet stf ft i* on inherent 

right of the tenure,.'^!® '^:* : ;.f# : e*eluded.'% ' 
the special mortgage 

deed. Plaintiff the defehdantSf 

hie tenants, the oriitiii^ open to a 

landlord, t»*.» u>u&^ & for 

ejectment and thieifce ia nothing' to pi^ait plains 
tiff putting either of these remedfes in force, 
Radha Mal *, Bhera, 10 P. B;i9Qtf #ey.)«Q0 
P.LJM*06. ■ .... v 

Walker, f.c. • "•* 1 '4 

. (5) 8. dtf, 77— Mortage of oetnpamjf WgAfe-V 
Joint sale of the rights to landlord— Suit bty 
mortgagee against landlord whether cogni- 
sable by the Civil Court. 

This suit was brought for possession pi land. 


The majority of a body of joint proprietors 
may institute a suit against an occupancy 
tenant for enhancement of rent and it is not 
necessary that the entire body of proprietors 
must join together as plaintiffs in such a suit. 
The landlord is the whole proprietary body and, 
the majority of them may sae as representing 
such body. There is no rule or pmsgsion of law 
laying down that perfect nnanim:rf||| necessary 
before such a suit can be maintained (a). Our- 
Bit Bing v. Quipet, 8F. R. 1905 (Rev.) =64 
P.L.R. 1906. 


by the plaintiff, to whom the Occupancy rights, 
thereof had been mortgaged with possession. 
Subsequent to the mortgage, a sale of the said 
occupancy rights was attempted to be . effected 
in the manner provided for by S, 53 of the 
Tenancy Act. Application was made to the 
Revenue Officer, under cl. 8 of that section, to 
have the value of the land fixed but the course 
of procedure prescribed by that seetion, was not 
followed out, as the said value happened to be 
determined by the parties by private agreement. 
Plaintiff alleged that the sale to the defendant 


Walker^ f,c. 

References.— (a) 77 P. R. 1883 and 1 P. R, 
1895r{Rev.), R. 

(4) S K 41— Landlord and tenant— Suit in 
ejectment on ground of non-payment . 

Under a mortgage deed, plaintiff, the mort- 
gagee left the possession of the land mortgaged 
to him, with his mortgagors, defendants 1 to 8, 
for purposes of cultivation, the latter under- ^ 
talcing to pay a fixed rent to him with a proviso 
that, in default of payment of rent by them, the 
mortgage, would be foreclosed. Plaintiff, now, 
sued all the defendants in ejectment. The Cdfea- 
miesioncr agreed with the first Court in decid- 
Jug that, since defendants 9 to 17 were the 
Successors iii interest of defendants 1 to 8, qp 
a^^iaiutiff was concerned, the relafcion of I 
lprdUttd tenant existed between the plaintiff 
attd ajl idle defendants, but found that, under 
th# |#d of mortgage, on which this, relation 
was'based, tb© remedy of ejectment was not 
open. to the plaintiff. Held, on revision, that 


{landlord) was illegal, the provisions of B. 53 
not having been complied with, and prayed that 
defendant be removed from the possession of 
the occupancy rights and that possession 
be restored to him (plaintiff), defendant being 
treated as a trespasser. Defendant’s objection 
that the suit was not cognisable by a Civil 
Cohrt was thrown out, it being held that the 
suit, not arising out of any lease orteconditions 
of tenure between the landlord and the tenant 
as such, was one cognizable by . a Civil Court, 
and not one within the jurisdiction, of the 
Revenue Courts. 

Held, also, that, since there wgs unfixing pf 
price by the Revenue Officer nor any deposit, of 
money in Court by the landlord; theprovisions 
ofS. 53 had not been complied with end the 
right of occupancy did not become extinct and 
plairitiff was, therefore, entitled to the . relief 
claimed. BhagMal y. Mf Balcsfc, 33 P. R. 
1906. . 

Johnstone and lUmaA& rf. \ * 

. References . — £8 P,». 1904, 44 Eft. 1891, R. 



m; tfr 




' ■ i/#< ,$# ^s^^^mfa^smg frcnn^ 

;^g'-j)arii6^ ajmismbilitfjt 

'" , <*feMgK» jfior 

* |K>m^r»^i^«^i|^{ii tends oh tbe^und ob 
tepee of rigbte , on the dedfy **,*$* 

fofA^upft^y lepaht. Stoedefendfti^ 
ediHt;;1^1 ^i?o entitled to the laud 119 
cefttetemiwfo jrf the teat occupancy tenant. 
It ,wrtB denr ^^ the records that the deceased 
tenant though /^tefered "as an owner jointly 
with his hjroiheJpit tho nummary settlement, 
was rcoor^od bt» an A occupancy tenant at ' the 
time of thh first regular settlement andthafc, at 
the period ^^uch settlement, the said deceased 
tcnnnt wife In sole possession of jfche land in 
question. Held, that there was a strong pre- 
sumption that the whole of the land in. dispute* 
which was held exclusively by the last tenant, 
at the time of regular settlement, and of 
which he was recorded os inaunm was inherited 
by him from his father {a) and, consequently, 
the defendants as his heirs had a better right 


- .■• : \nvd)^. l , '^:4 ' ; 'V • 

- . Whra • 

pancy in favour of one of -t^si^faVpBO^^atet- . 
of the tesd/wdthoufi is* tfiwtf!p 

express or imphed. so far as' mgi^jfei^^ 
of idienatioh, tfte alienee must 
an Outsider andenoh «ulenatto» id 
. affect -lfie^%hjs <*t the other prop rteti^^ '* 
whose instance : thb* transfer ; is ' ' 

they could' cdhisn possession, steam . the idfotm, 
after eftneettaiion ofcthesaie to w» : \ 

of asuit in the Revenue Court under & 46 J of # 
the Act and the period of limitation W. ftiitah** 
a suit under that section is not ihree ye^rst 
under art. 91 of the imitation Act hut 6 years 
under art. 120 (a). Karla r, Ilsi^ . 7 F;B. 
1905 (%vO«§9>.L.B. 3t90G v . ./ 

, ; Wauadw^rJsh 1 ■ /t- W ■ 

Beferenc6B.-~(a), 1& P.R. 1898 and 1/F.& 
1898 (Rev*), A . ’ , *. 

(10) 8 . 77— See No. 5, sfojpra. ^ 

(11) 5. 77 (5 ) — Suit for recovery of money paid 
to mortgagor for land revenue , ivhetlw 

x mthmtfwiurisdktim of licvmne Court*— . 
iStaif "id^venue Court and subsequently in 
Civil 0§^~-~llight ofjyarftes to set up the 
t cant of jurisdiction of the Heyenm Court, -•■ 


to the tends than the plaintiffs. 

Held, further, the above presumption was not 
rebutted by certain prior judicial proceedings, 
which related to the laud but to which the 
present plaintiffs were not parties and that the 
judgment passed in those proceedings was not 
relevant to the present dispute ( b ) under 8. 18 
or any other section of the Evidence Act, S. 13, 
referring to eahes where the question is as to rim 
existence of a right or custom, has no applica- 
tion to the present case, where no such question 
has arisen. Sobha Singh v. Maud Singh, 59 
P.R. lOOOarlOl P.L.R; 1906. 

- LavChanu, 1 . 

Ife/ii Weds,— (a) 62 P.R. 1832* F. (b) 6 C. 171 
(P3*),A 

(8) 8, 69— See Occt^ANCy Riohts, No. 2, 52 

R.R. 1906, :. ■ 1 ' - " . 

(9) <S, tiQ^Atiehation iry imant of right of 
occupancy to'xme of several landlords— Suit 
by other landlords for possession by camel- 
lotion of alienation— Limitation Act, nr/s, 

k Ifflmid jft, ' .V 

' i6\ • ,• 


The termB of S. 77 (3), which ousts the 
jurisdiction of Civil Courts must be construed 
strictly ; cl. (i) must he taken to. include suite 
ejusdew generis with those whioh arc mentioned 
above it, and bo confined to suits between 
parties qua landlord and tenant. It cannot be 
held to include a suit, the claim in which arises 
out ot a contract of mortgage, merely because, * 
between the mortgagor and the mortgagee, 
there subsists also the relationship of landlord, 
and/tenant. In other words, the claim in th<T 
suit must be directly referable to the lease or 
the conditions on which the tenancy is held. 
Held, also, ft person who has selected the Re- 
venue, Court as his forum, hasin|»sted^rottgh» 
out on its jurisdiction and has prosecuted j§m 
suit there up to the Court of final appebl^ but 
has ultimately failed, not cm the question of 
ju^dictiott, but on the merits, should not be 
permitted, on the ground of want of jurisdiction 
in the Revenue Court, t& ignore the previous 
proceedings entirely and prosecute his claim 
de novo m a Civil Court, Jalmftt Mai v. Xhftlf 
Muhammgd, 126 P.B, 1906; • 

Bokertsov A CsitTY, jr. ,* 
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7* — Punjab Acts • — ( Continued ). 

Act XVI of 1887 (Punjab Tenancy).— (Ctmfi- 
nued). 

References :— 10 W.B. 0, H M.H.C.R. 14 & 0 
Q. B. 155, JJ. 

(13) S, 7/ $) (d)— Exchange of occupancy 
foldings — Suit by occupancy tenant far 
declaration that he is occupancy tenant by 
exchange — J it r indict ion . 

A suit by a person, claiming * to be an occu- 
pancy tenant of specific land, for a declaration 
that he is an occupancy tenant, having ex- 
changed liis original occupancy holding with 
•* the original occupancy tenant of the land in 
suit, is a suit by a tenant to “ establish a claim 
to a right of occupancy” under S. 77 (8) (d), 
and is, therefore, cognisable only by a Revenue 
Court. 

c 

There is no authority for the contention that 
8. 77 (8) (d) applies only. to cases of occupancy 
rights acquired under S. 6 or S. 6 of the 
Tcnuncy Act, and the language of the sub- 
section indicates no such limitation. 

The question of jurisdiction must be settled 
with reference to the plaint, (a) Attar Singh 
y* Rala Singh, 139 P. 11. 190G. 

Reip, c.j. <* 

References. SO P.U. 1895, R. (a) 106 P.R. 
1900, F. 

(IB) Ss. 77 (.7) (A), 83 —Suit for memo profits — 
Jurisdiction of Civil and Revenue Courts — 
Suit by mortgagee entitled to possession — 
Suit by sharer for profits— Review, second 
application for— Limitation Act , 1877, £. 5 
— Delay, sufficient cause for. 

Plaintiff’s allegation, in this case, was that, 
under a mortgage to him of the proprietary pos- 
"MBsion, a share of the profits of the estate was 
due to him. Held, assuming that the plaintiff 
was entitled to the profits of the land in question 
as mortgagee, he would conic under the defini- 
tion of land-owner in S. 3 (3) of the Punjab 
Land Revenue Act and should, also, l>e regard- 
ed as a ‘co-sharer’ within the meaning of that 
term in S. 77 of the Punjab Tenancy Act. The 
present Fuit brought by the plaintiff for recovery 
of mesne profits ought, therefore, to be regarded 
as a suit by a co-sharer for a share in the pro- 
fits of the holding, within the meaning of S. 77 
(3) (k) of the Act and is cognisable by a ^Revenue 
Court-. Held , also, that it is within the power 
of tho Financial Commissioner to reviow, on an 
application’ for that purpose, under S. 639 of the 


! 7, — Punjab Acta, — (Cuntimed). 

! • 

lot XYI of 1M7 (Pujol 

lined). 

C.P. Code and S. $8 of the Act, the order of bis 
predecessor, which rejected a previous petition 
for revision put in by the plaintiff before the lat- 
ter. The second application, in this case, though 
, presented long out of time, was admitted on 
the ground that, since owing to the conflicts cf 
the decisions between tho Revenue and the 
Civil Courts, plaintiff had been placed in the 
position that lie was being denied adjudication’ 
of his claim in both, he had “sufficient cause," 
under 8. 5 of the Limitation Act, for not having 
presented the application within the period 
of limitation prescribed therefor. Maya Dai 
Y. Jowala Bahai, 9 P.R, 1905 (Rev.) -65 P.L. 
R. 190G. 

Wauiek, f.c. 

References.— 15 C. 432 ; 57 P.R. 1803 and 
54 P.R. 1901 (F.B.), F. 

S. 77 (3) &)—!, 111 . 

$. 77 (3) (K), 82—1, 113. 

(14) Ss. 80 (6), 88— Order of remand by 
Collector as appellate Court , applicability 
of Ss. 56:?, 388 (38), 389, C. 7\ Code, to . 

When, on an appeal to a Collector as it Re- 
venue Court, he pussos an order of remand, un- 
der S. 562 of tho C.P. Code, further appeal 
from such order of the Collector lies to the 
Court of the Commissioner of the Division 
under 8. AO (6) of the Act and not to the 
! Financial Commissioner under Ss. 588 (38) 
and 589, C. P. Code, because tho being .matter 
provided for in the Act, S. 88 (2), does not 
make the Civil Procedure Code applicable. 
Kali Das v. Brahman, 1 P. R. 1905 (Rev.) = 

58 P. L. R. 1906. 

Walkeb, f. c. 

(15) S. 82— See No. 13, mpra. 

(1C) S. 88 — Sec No. 14, supra. 

(17) 8. 98 (1)~ Appeal— Appeal against order 
S. 98— Jurisdiction of Commissioner to decid 
ths suit on merits . 

* 

An Assistant Collector, with the previous 
sanction of the Collector, Under 8. 98 of the 
Act, referred tho defendants to the Civil Court. 
Against tho Collector’s order sanctioning leave 
to refer them to the Civil Court, the defendants 
appealed to the Commissioner, who went into 
the merits of the suit and dismissed it, Held , 
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f. — Punjab Acts, — (Continued) . 

Act XYIof (Punjab Tettanoy}.— (Con- 
eluded (. ^ 

that, in the appeal, the Commissioner Was 
bound to confine himself to the question, 
whether the sanction had been properly given 
or not und that he had no' jurisdiction to de- 
cide the suit on the merits. Ganga Singh y. ] 
Badar-ud-din, 2 P. K. 1905 (Rev.) *57 P.L.R. 
1906. 

Walked, f.c. 

Act XY1I of 1887 (Punjab Land Revenue). 

(1) Right of a jterson to apply for partition 
under, decision of, can Ite given by Civil 
Court, as on a question of title under 8, 
138. 

Defendant* having applied to the Revenue 
authorities for partition of certain land and 
plaintiffs having objected, the Revenue Court, 
for the reasou that u question of title was . in- 
volved; gatfti plaintiffs time to brings Civil 
suit. This t»uit was thereon instituted for a 
declaration that tho defendants had no ri 0 ht to 
have the land partitioned. Held , the Divisional 
Judge was entitled to decide, and justified in 
having decided, that the defendants hud no 
right to apply for partition because, the question, 
whether a man holds such an interest in a 
plot of laud us entitles him to ask for partition 
under tho Land Revenue Act, is a question of 
m title and, under 8.* 158 of tho Act, the Civil 
Court can, in connection with u partition wise, 
dccido such questions of title. Prabhu Y Maya, 
104 P.R. 1800s 185 P.L.R. 190G. 

Johnstone and Rattigan, jj. 

(2) 8. 37— Record of rights , variations in — 

It is not within the scope . of a Revenue 

Officer, during mutation proceedings, to cause 
alteration of any entry in record of rights, 
with regard to the payment of rent, when the 
matter is in dispute. Gujar Khan y. Amir ! 
Baz, 4 P. R. 1905 (Rev.) *68 P.L.R. 1906. j 
Walker, f.c. 

S. 77 (3), cl (j») . /, 113 . | 

(8) 8s. 116 , 117 — Jurisdiction of Civil and 
Revenue Courts — Question of title— Measure 
of right— Common land , partition . of — 
Declaratory suit as to measure of right . 

The plaintiff sued for a declaration that tho 
land in suit was joint property of the parties j 
liable to be partitioned according to revenue ' 
holdings and*not according to ancestral shares. , 


7* — Punjab Acts # — (Continued). 

let XYII of 1887 (Punjab Land Revenue). 

— ( Concluded )• 

Held , that the suit was cognizable by Civil 
Court, for the question of measure of 
right is a question of title witfiin the mean- 
ning of Ss. 116 and 117 of the Punjab Laud 
Revenue Act. Raja Fazal Dad Khan v. Ata 
Muhammad, 46 P.L.R. 1900. 

Ro»KnTH<A&and Kensington, jj. 
References. — 120 P.R. 1880. 92 P.R. 1881, 
181 P.R. 1882 and 150 P.R. 1890, R. 

Ss. 116 and 117— I, 114. 

Rule* under , Rules No. 177 ( iii ) (b) and 179 
—I, 114.' 

(4) S. 117 — See No. 3, supra. . 

Aet XX of 1891 (Municipalities). 

1-114 to 116 . 

Act XII of 1898 (Punjab Excise). 

Agreement of partnership entered into by a 
licensee under, whether valid — See Contract 
Act, No. 10, 114 V.H. PJ0G. 

Act I of 1900 (Punjab Limitation Act). 

(1) Operation of— 

A childless proprietor mortgaged the land 
in suit with possession to the defendant’s 
hither on the 4th January, 1887. Mutation was 
attested by the Tahsildar on the 8th April, 
1887. The proprietor died in October, 1903, 
and his collaterals filed a suit for possession of 
tho land in suit on the 28rd Febraury, 1<JC4. 
It was pleaded that the suit was barred by 
limitation. 

Held, that the plea was valid and the suit 
was barred under the Act, not being brought 
within twelve years from the date on which m 
mortgage whs attested by the Tuhsildar. The 
act was applicable to the ease, the proprietor 
having died after the Act came into force. 
Rami Bakhflh y. Nabi Bakhsh, 9J P. L. R. 
1006. 

Lal Chand, j. 

Aot XIII of 1900 (Punjab Alienation of Land). 

(1) S. 4, effect of notification issued under 
— oil the personal law of Korcshis in a parti- 
cular locality — See Custom (Punjab), No. 6, 5 

P.R. 1906. • 

• 

(2) S. 9 (3), whether, applies tq mortgage , by 
one not a member of an agricultural tribe 
—S' 9 (1) and (£), scope of. 
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7 ,—Puajmb Act*, — (Concluded), 

tel XIII of am (Punjab Atianatfcmof Land). 

— (Concluded). 

Ou the question, whether 3. 9 (3) of the Act 
app tie* to proceedings instituted, After the Aot 
oame into forte, for the enforcement of a mort- 
gage (by conditional sale) effected by a person, 
who is not a member of an agricultural tribe, 
held, that since the said sub-section extends 
only to mortgages to which su)>^» (3) or Mib-s. 
(8) applies. And these latter cover, specifically, 
only mortgages by members of an agricultural 
tribe, $ub-e (91) does not apply to a suit ou a 
, mortgage, where the mortgagor is not a member 
of an agricultural tribe. Kata ir* Vena Mai, 
64 P.R. 1906. * 

Reid, j. 

(3) Specific performance of contract of sale 
entered into before— See Specific Pebfobmi- 
AXCfe, No. 1, 27 P.L.R. 190$. 

(4) Alienation by a person entering archgivus 
order— Ancestral property. 

The Punjab Alienation of JLtftttd Act restricts 
the power of alienation of a member of an agri- 
cultural tribe, with regard to ancestral proper- 
ty in his hands, and the fact ofsuph a member 
entering a religious order and becoming or cal- 
ling himself a Faquir cannot be held to remove 
the restrictions so imposed by the Aot on his 
power of alienating his anoestralproperty . last 
tom I, lamp DM, 6 P*ft, 1905 (Rev.) =*02 P. 
L.R. 1906. >« 

Walkeb, f.c. 

See, also, 1 , 116 <5 117. 

tet I of 1101 (Punjab Loans JUmHMkm), 

0(1) Hole on which the act cam into force. 

The Punjab Loans limitation Aot, 1904, 
came into force on the 23rd June, 1904. Where 
the limitation for a suit under Indian Limita- 
tion Aet,J1877, has expired before that, date, 
the claim is not revived by the operation of the 
former Aot. 1 

The date of first publication of Idle 'Punjab 
Loans Limitation Act, 1904, at gWeh in (he 
Act published in the Punjab Record * la errono- 
0VHs« so also is the date given in the Act pub- 
lished by the Superintendent of t the Govern- 
ment Press, Punjab. ' Khan Singh »# Hakim 
Itegfe, 15 P.If.R. 1906*97 P,R> 1905. ' 

CuMfat, 


152 

8, — M W, P. 1 
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Landlet^ 

MS. 9—Mortfttfe'hy ptniitiathal sate~* Con* 
Hitioml oak claim Mrrick out on reference 
fo'Collector+~Surhdictfon of C?iriA Court. 

A wait was brought hi a Civil Caurt fur fore-9 
closure of a mortgage by conditional sole, 4 p 
which S. 9 of the Bundelkhaud Alienate*?*! 
Laud Act, 1903, applied. The Civil Court 
made a reference to the Collector under dene* 
(3) of S. 9, who, with the concurrence of the 
mortgagee, struck out the conditional sale 
clause from the mortgage in suifi. Held, that 
the Civil Court was not functus officio, when it 
had made a reference to the Collector ; but, after 
the Collector hod struck out the^clnuso in ^ho 
plaintiff’s deed providing for conditional Solvit 
then became the duty of the Civil Comet tb pass 
a decree for the only relief which it could then 
grant, namely, a simple money deqreo lor repay-, 
mentttf the defendant's debt. Baldeo Prasad 
v. ftheo Randan. A.W.N. (1906), 14«8 
A.L.J. 743. ' 

Stanley, c.j. and Banekji, j. 

(2) &. 9 (g )— Decree before passim/ of the 
Act— but not order absolute— effect of. 

Where a mortgagee in Bundelkhund ha$ 
obtained a decree for foreclosure, before 
passing of Act II of 1903 (Label), but hod not 
obtained an order absolute wtfcn the Act was 
passed, held , that he was only entitled to a 
simple money decree and not an order absolute 
for foreclosure. Durga Prasad Y. Mosamat 
Lashhi, 8 A.LJ. 788*A.W.N. (1006), 271. 

Aikman, }. 

Act ef Mate. . 

1 117 . 

Ad interim protection. 

te, I, Practice (Mu. Caere), No. 1. 

Administration. 

.Obtaining probate of will r constitutes part of 
the cause of action in a stdltter^p* Will, t 
N o. 5, 1 M.L.T. 71. r v » 

t $ee 9 1, Hindu* Law (Usd), Nol i. 

See, also, J, UH. 

Administration by Court— f, 119, 
Administration oftrosfc 

I t Trust, Nc. I. 


* * . 
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Wh«p ft* prtswfF 


df ft *0$t » the 
adnUuwteatf oudf ft* cstote'of a deceased. who 
was resident within the jurisdiction of the 
Court, within wfefe& jurisdiction tho principal 



executor reside* atod tho actual administration 
goes on, the Court is competent to order admins 
istimtkttr $i the estate and, us ancillary to mek 
m order, to set aside deeds obtained by the 
•frattd of the executor. 


If , for the doe administration of the estate, 
it is necessary to set aside fraudulent leases of 
land outside the territorial limits cl the jurisdic- 
tion of the Court id which the ndmmistration- 
suit is pending, that Court is competent to set 
aside such leases. 

A decree granted by one Court may be im- 
peached on the ground of fraud before another 
Court, if the # latter Court had, apart from the 
decree, jurisdiction to dc.il with the matter. 
Benoda Behkry Bose y. Nittarinoc Bail, 2 
C.L J. 180 (P. C.) -0 C.W.N. %1 - 16 M.L.1. 
iWl=r7 Bum. L..R, 837 *-<33 C. 180-32 1. A» 
193. 


JLiOnn Davijy, Lonn Roulktson and Sin 
Aangtin Wilson. 


Administrator, 

(1) Final decreet— Ad m in istmt >r pendente 
• lite, position of— £ ei m motion of lit* — Ex- 
ecutor do son tort — Vt tnnplee, tj applicable 
to Jfindun. 

The functions of an Administrator pendente 
hte terminate on tho pronouncement of the 
final decree (o). 

The principle* of English Law relating to an 
Executor 4e son tort are equally applicable to 
Hindus (b). Badhika Mobon Boy y. X. A. 
B onnerjee, 10 Q. W.N. 666. 

BooillY, 9. 

ttyerenecs.-fp) L.K. (1894) £>.I>. *6*, ft, 
6 P.D. 9ft, A (6) tad. Ju*. 2 N.S. 236, ft % 17 
0, 620-0, 4&WM4M. 464, D. 

(2) £er*6u ioifcfyWn an, when could sue to 
debts duo to Adr v of 1881, No. ^ 

Bee, also, i t Civil Pro, pode^ Ah. 


AdCpOftU, u > v , » 

W GaymMt osptow ftwowysf— 4d- 
msxsnf hdweei achptifa mother and adop- 
ted son, mtdtpea&mp upon the validity of 
the adoptiot^— Adoption 'proved invalid— 
Revocation of agreement— A greemeft t, if revo- 
cable at trill, when par tie* dm template revo* 
cation on the happening of contingeneie**- 
Cmtrtotrfwrvice—TermiiZk then ounoHdf— 
(ml Court* » JuriMothn—Emplogieent 6/ 
priest e 

Plaintiff, the widow of a Oayawal priest pur* 
ported to adopt the defendant, a married man, 
94 years of age, in accordance with an alleged 
custom by which, it was said, tho childless* 
widow of a Gayawal priest is allowed to snake 
such an adoption in order that the adopted son 
may get his feet worshipped by the clientele of 
her temilytoJbftroWA immediate benefit and 
ultimately "tfit the benefit of the adopted son, 
who takes %y inheritance her estate as well as 
the estate of her husband. The son so adop- 
ted was, it Was further alleged, liable according 
; to the said custom to be dismissed for miscon- 
duct. At the time of the adoption, the plaintiff 
executed a deed, which recited the fact of the 
adoption having been made pursuant to the 
above custom and specified the circumstances, 
under which "the adoption might be cancelled, 
The alleged custom not having been established ; 

held Abut tho adopttoA was not valid either 
ae a dattak of a kntrima adoption, the wooes, 
nary rites and oeremobios not having boon per- 
formed and the defendant having already boon 
invested with the saoted thread, marned and 
had a son at the time of adoption. 

That the transaction was essentially a contract 
to enable the pfcdntiff to keep up her connection, 
spiritual os well as worldly, with her husband's * 
clientele and to enjoy tho benefits resulting^ 
from such connection, and this contract did 
not depend to its validity upon the validity of 

the adoption and was consequently enforceable. 

• 

That Mm contract was not determinable at 
two mere choice of tho plaintiff. The coptin-' 
g«$efaSt which* in tho contemplation of the 
p arise*, was to terminate the contract not 
having arisen, tho plaintiff Vas not entitled to 
rescind the contract (a) . 

The ©ontraot.in this ease was not a contract 
of Revuto’temtobie on notice. 




Smbk— The obligation to emyldy a specified 
priest is rather a matter of conscfeuce that 


See Ac? K 0*1874 , 
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Adoption.— [Concluded). 

juristic obligation enforceable in a Court of law, 

Xouit Lachml Dai Mohutain v. Kitten Lall 
Pahari Mahaton Gayal, 11 C. W.N. 147- 
4 C. L. J. 587. * 

Rampini and Mookgiu jee , jj« 

References : — (a) L. R.8Ch. App. 940, 049 ; 48 
L. R. A. 888. li. 

(9) — by Juts in the Punjab with ceremonies — 
Adopted son's right to succeed ><o tho property 
of his adoptive father's father when the adoptive 
father dies in the life-time of his father — See 
Customs, No. 8, 80 P.L.R. 1906. 

(8) Widow's power of, when becomes incapable 
of execution— See Hindu Law (Adoption), No. 
9, 4 C.L.J. 857. 

(4) — by mother after the death of the son and 
son’s widow, invalid — See Hindu Law (Adop- 
tion), No. 9, 4 C.L.J. 857. 

See, further, Cases under Hindu Law (Adop- 
tion). 

1,666, under Mahomcdan Law (Adoption). 

Advancement. 

Z, Hindu Late (Wilt), No. 9. 

Adverse possession. 

(1) Adverse possession against tenant where 
adverse to landlord — Tenant holding over 
when dispossessed — Right of landlord to sue 
trespasser — L imitation . 

When there is a current lease, and the tenant 
s dispossessed by a third party, time docs not 
icommcucc to run against tho landlord until 
the expiration of tho lease (a). 

But, when tho lease has oxpired and tho 
tonant is holding over with the landlord's con- 
sent, and the possession of such third party is 
adequate in continuity, in publicity and in 
extent so as to Bhow that it is possession ad- 
verse to the landlord, the bitter is not precluded 
from determining the tenancy and suing the 
trespasser in ejectment, and his right to sue will 
lie barred after 19 years of such possession (6). 
KIsahwar Nath Bahai Dev, v. Kali Sankar 
Bahai, 10 CAV.N. 348. 

Maclean, c.j., and Geidt, j. 

References. — (a) 9 C. 867 and 13 0. 101, F, 
(5) 4C.W.N. 597, Ref d. to. 

(9) Two trespassers— possession for 13 years— 
one claiming through the other. . 

If the period of possession of a trespasser and 
lus predecessor in title, who was also a fares- 


Adverts pantaMlm.-^-Ganiinited). 

■'i ' * 

passer, extends over " a period of 19 years, he 
acquires an absolute . title to the property of 
which he has been Aus In possession. Baba 
Nam v. Banke Blhari Lai, 8 A.L.J. 494= A. 
W.N. (1906), 184. . 

Stanley, c.j. and Baker ji, j. 

Reference.—' 94 A. 157, R. 

(3) Where no case of acquisition of title by 
adverso possession was made in the plaint, nor 
was the question raised directly or indirectly in, 
any of the issues, the plaintiff ought not to be 
allowed to succeed upon such a case, which was 
not mode in the plaint (a). 

1*0 prove title to land by ml verso possession, it 
is not sufficient to show that somo acts of posses- 
sion have been done ; for the possession required 
must be adequate iu continuity, in publicity, 
and in extent to show that it is possession ad- 
verse to the competitor (6). 

The doctrine of constructive ppssession, ap- 
plies only in favour of a rightful owner and 
must not, as a rule, be extended in favour of a 
wrong-doer, whose possession must be confined 
to land of which he is actually in 'possession (c). 

Where land, which has been submerged, re- 
forms and is identified as having formed part 
even by accretion of a particular estate, the 
owner of that estate is entitled to it (d). 
An&nda Hari Baaak v. Secretary of Btato 
for India in Council, 3 C.L.J. 316. 

Rampisi and Mookerji, jj. 

References:— (a) 8 C. 975, li., 14 C. 592, cited. 
(6) 27 C. 943. F. f (c) 27 C. 221 and 24 C. 256, 
li. and F„ 29 C. 518, li. (d) 2 I.A. 28;14B. 
L.R. 268, Ajjpr. 

(4) Burden of proof. 

When it is not shown that the defendant’s 
possession began as of a tenant and it is not 
proved that the plaintiff received any rent from 
the defendant during twelve years prior to the 
filing of the suit, the plaintiff’s suit for posses- 
sion must he dismissed ; for, the defendant’s 
possession must he presumed to be that of an 
owner and adverse to the plaintiff. 

Acknowledgment of plaintiff’s title by writ- 
ing, when made after the expfry of the period 
of ’limitation, or not signed by the defendant, 
does not save limitation. Beharl v ♦ fiadho Mali 
73 P.L.R. 1906. 

Lal Chand, j. 

(5) Co-sharers— Barden of prgof. 
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AdTtne po — w in.— (CemtUmai). 

Held, that, ordinarily, in the ease of proper- 
ty held in common, the possesion of a co- 
sharer is the possession of all. Xha oase, in which 
co-sharenji Set up a title adverse to a co-sharer, 
it lies upon them to show at what time their pos- 
session became adverse or that there was clear 
and definite abandonment with intention. Haji 
v, Gohna, 89 P.L.R. 1900. 

Robertson and Ra^tioan, jj. 

(6) Landlord and tenant — House m abadi. 

* The fact that the tenant built a house in tho 
abadi of a village and occupied it for over 
twelve years, is not sufficient to establish a title 
against a zamindnr by adverse possession (a). 
J&iklsh&n Singh v. Moil Chand, 3 A. L. J. 
627= A.W.N. (1906), 268. 

Stanley, c.j. and Bujmutt, j. 
lie fe mice. — (a) 1 A.L.J. 479, Distd. 

(7) — by successive trespassers — Tacking of 
various jxriods of adverse possession — 
Succession hy sale as to possessory interest 
of one trespasser by another. 

Held , that a person, who was in possession of 
the property as a trespasser, is entitled to tuck 
on to the period of his possession the period of 
the possession as trespasser of his prodecossor 
in title through whom he claims. Nagesh&r 
v. Bheo Mangal, 9 0.0. 280. 

Chamiku, j.c. 

References.-# O.C. 161 and 20 W.R. 114, R. 

» (8)— of joint Hindu family property — Soo 
Transfer of Property Act, No. 7, 9 O.C. Aft. | 

(9) Possession of a redeeming co-mortgagor, 
whether — See Transfer of Property Act, No. 
96,9 0.0.9. 

(10) Merc non-payment of rent for twelve 
years without uny denial of the landlord's 
right, how far constitutes — See Civil Pro. 
Code, No. 11, 16 M.L.J. 35. 

(11) — against Hindu reversioner — suit hy more j 
remote reversioners on death of such rever- 
sioner — Soe Limitation Act, No. 118, 106 P.R. 
1906. 

(12) Co-ownor in symbolical possession — 
exclusive possession hy other oo-sharcs, whe- 
ther adverse— See co-sharers, No. 3, 4 C.L.J. 
954. 

(18)— against mortgagor, effect of, on mort- 
gagee— See Limitation, No. 1, 10 C.W.N. 904. 

(14) Houses as appurtenant to holdings — 
when possession will become adverse— Soe 
Landlord an§ Tenant, No, 11, 3 A.L.J, 619. 


Advene poueulon. —(Concluded) . 

(lft) See Specific Relief Act (I of 1877)* 
No. 1, 38 C, 821. . 

(16) See ease under Civil Procedure Code, 
No. 197, 7 Bom. L.R. 607. 

(17) Government revenue defaulter— Share 
of defaulter let on farming lease— Share not 
claimed on expiry of lease — See Limitation 
Act, No. 106, A.W.N. (1905), 282. 

Sec, also I, Ml 122 and 123 , under Adverse 
Possession and 

I, Lnndloifj, and Tenant , No. 16. 

14 Limitation Act , Nos., 114 , 116 . 

“ Hills t, No.l. 

41 Hill Tracts , No. 1 . 

44 Lambardar , No. 1. 

44 Transfer of Property Act, 0 No. 52. 

41 Mortgage ( Redemption ), No. 5. 

44 Malwmcdan Law (Walcf), No. 1. 

44 Civil Pro. Code , No. 215. 

Advocate. 

(1) Liability of an— to punishment hy High 
Court for misconduct- -Publication of articles 
in Newspaper defaming Judges — See Letters 
Patent (N.YV.P.), No. 2, 3 A.L.J. 592. 

(2) Power of High Court to remove au — from 
roll— See Rules oetheN.W.P. (High Courts), 
No. 2, A.W.N. (1906), 226. 

(3) Professional misconduct of - -cham per tou s 
agreement with client— See Letters Patent 
(Cai<cutta), No. 1,4 C.L. J. 259. 

Advocate-General. 

(1)— not to be called upon to make discovery 
on oath —Sec Civ. Pro. Code, No. 278, 8 Bom. 
L.R. 565. 

See , I, Administration , No. 2. 

„ Mortgage (Redemption), No. 28. 

I (2) Suit relating to charity — suit instituted 
by one person with the consent of the— Substi- 
tution of another plaintiff with the consent of 
the— See Civ. Pro. Code, No. 281, 8 Bom. 
L.R. 751. 

Affidavit—!, Practice (of High Court), No. 2. 

Agent 

Unauthorised agent untruly representing him- 
self as authorised, liability of, on failure to ful- 
fil contract— Sac Contract Act (Travancobk), 
No. 8, 21 JT. L.R. 73. 

See, also, I, Transfer of Pro. Act, No. 35, 
tr Company , No. 4, •• 
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Agent .—{Concluded). r 

See, also, I, Non-joinder of Parties, No, it 

M Kent Reeoverg Act (Madras), No, 

2. 

M Principal and Agent, No, 11. 
Agn TenanejrAct. 

See Act It of mi (N.W.r.) 

(1) — to supply lands for suit, whether ohim» 
pertoua and opposed to public policy— See 
CaNmcT Act, No. 8, 26 P.R. 1006. 

(2) — of parties to a suit to rdlbr question to 
c Court for decision —Decision of Court if appeals- 
Me— See ContT, No. 1, 10 C. W.N. 835. 

(3) — between adoptive mother and son, en*- 
forceabilityof — See Auoi'TIoh, No. 1, 11 C.W-N 
147. 

See, alio, 7, tiansfei of Pto, Att, No, 79* 

, , Jurisdiction (of High Court), No, 5. 

If Cinl Pro . Culc, No, 141, 

Agricultural lease. 

S. 108, cl. (o) of the Transfer of Property Aot 
has no application to — as laid down in S. 117 
of the Act— Sco Mining Rwh rs, No. 1, 3 
C,L J. 69. 

Agricultural Tenant 

See I, Act XII of mi (N, W.P , ), No. 6. 

Agriculturist. 

See I, Civil Pro, Code , No* 194. 

„ Act XTII of 1900 (Punjab Alienation 
of Land), No, 3. 

Attenuation. 

(1) Condition against— Validity of— See 
TlUNSFRU of Propkrtv Act (IV of 1882), No. 
11, 9 A.L.J. 621. 

(2) — by father— NecoMAitx for sole established 
—Consideration for sale higher than the 
omouut necessary to raise— Objection by sons, 
validity of— See Civ. Pita, Coon, No. 241, 
144 P.L.%. 1906. 

(8) — b) childless male proprietor (in the Pan* 
Jab) by way of gift under bis will in favour of 
one of his, collaterals to the exclusion of others 
—See Custom Veculxvb to Punjab), No. 20, 
96 P. R. 1906. 

See 4 I, Custom (Punjab), Noi, 8, 81, 84, 85, 
36, 37. 

a 

(Reversions*), Ni , 19, 

No - L 


iUWMrilM 1 1 Ui 

See Aot Xm op 
Adttiot 

(1) Bengal Rr$Uk&on Not XI of IM, S$ 4— 
AUuvton—brafaW of 

emssof a rivet tuft kin* shortspace of time. 

Certain land, betongtog to rittnge P on the 
river Gomti, UfAH submerged, and, aftet remain- 
ing submerged tor A not very lengthened 
period, again ra-appeara^i^ But, ouits reappear- 
anee, it waa found to he on the opposite side of 
the river and adjoining village Jf ; held, that 
the land thus out oft from village P could not 
be said to have become part of village T by 
“ gradual access ion” within the meaning of 
S. 4 of Bengal Regulation No. XI of 1625* hut 
was rather land merely separated from the 
village of which i(i fanned part by a sudden 
change m the course of the river, apd this being 
so, no change of owuowhip hn.1 occurred, 

41 Gradual accession 1 * or 41 alluvion’ 1 means 
an imperceptible increase ; and land is said to 
be acquired by alluvion whou it is acquired 
ho gradually that it cannot be said how much 
is added at any particular moraenfrof time (a). 
Ral Krishna Chandra v. Baidan Blbi, A.W.N- 
(1035), 271 *2 A.L.J. 821 *28 A. 256. 

Stvnlby, c 3 , and BuxtKTTr, j. 

References.- (a) 13 M.I.A 467 ; 2 I. A. 28, 
R efd, to, 

(%)— Dilnvion—fri adual accretion explained: 

Alluvion is au imperceptible increase ; land 
is said to be acquired by alluvion when it is ac- 
quired so gradually, that one cannot say how 
much is added at any particular moment of 
time. But, if by tho violence of a river, a por- 
tion of land is added to the estate of an adjoin- 
ing owner, tho land continues to be the proper* 
ty of tho original owner. Varendra Befeater 
Singh Y. Afihhaibar fihnftd, 8 A.k.J. 45$«28 
A. 017. * 

Stanley, c.j. and Knox, j. 

References.— 13 M.I.A, 487, 2 AXJ. 821 
and 27 A. 655, It, 

(3) Accretions by— from the sdaer a river, to 
whom belong— See Xasmriom, No. A, 1 M. L.T* 
W. * * , 

See, also, 1, 286, 

See, also, I, Regulation XIqfl8#i (Bengal) 
No, 1 ; 

\ 

„ Accretion, No. 1 , 
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lUtnrloawd dllavioa. 

(1) Practice — Claim for land subject to river 

, action — Decree in respect of land under 
water. 

The plaintiffs claimed possession of Id Kanals , 
10 mafias of land subject to river action. It 
was found that nearly half of the land was 
underwater and the Divisional Judge was of 
opinion that decree should be given only lor the 
land whioh was above water. 

Held, that; since plaintiffs’ title to the whole 
"land wus established, they were entitled to a 
decree for the whole. Khan Hulk y. Pir 
Bakhsh, 152 P.L.R. 1900. 

Johnstone, j. 

Alteration. 

(1) Suit for recovery of money due on a bond 
— Forged bond— Material alteration, if , 
and when, vitiates instrument — Party . addi- 
tion of, fraudulent — original debt f effect of, 
when recited in bond — Court , power of, to 
dismiss suit against a party not contesting 
— Material alteration , law as to —limita- 
tion, if saved by acknowledgment of origi- 
nal debt recited in forged bond. 

The test for determining the materiality of 
an alteration in an instrument is to see whether 
the addition gave a different legal character to 
the writing and whether it would completely 
change the nature of the relation towards each 
4 )ther of the parties to it and their remedies 
upon it. 

If a party to a deed makes an alteration in a 
covenant after the deed is executed, not only 
tho covenant but the whole deed becomes void. 

Any change in an instrument, which clauses 
it to speak a different language in legal effect 
from that which it originally spoke, which 
changes the legal identity or character of the 
instrument, oither in its terms or the relation 
of the parties to it, is a material change, or 
technically an alteration, and such a change 
will invalidate the instrument against all 
parties not consenting to the change. 

The question, to what extent the indentity of 
an instrument must be changed in order that 
its legal effect will be altered, so as to bring the 
case within the terms of a material alteration 
vitiating the instrument, must depend upon 
the nature of the alteration in each particular 
ease; The test is not, necessarily, whether the 
pecuniary liability of one of the parties has 
been increased by the change ; it is of no conse- . 

11 # 


Alteration.— (Concluded). 

quence, whether the alteration would be bene- 
ficial or detrimental to the party Bought to be 
charged on the contract. The important 
question is, whether the integrity and identity 
of the contract have been changed (a). 

Where a party, by his own aet alters a genu- 
ine instrument, ho that it cannot be the founda- 
tion of any legal remedy, ho ought not to be per- 
mitted to prove the promise contained in it by 
any other evi<£nco, on the principle that the 
debt is merged in the instrument ami hence 
the destruction of the latter leaves nothing upon 
which to sue (6). 

In the absence of fraud, the instrument only; 
and not the original debt is, in such circum- 
stances, destroyed, but where a party has volun- 
tarily and fraudulently altered a deed and has 
thus destroyed the evidence o£ his debt, he 
should not be allowed to fall back upon the 
original consideration and establish it by evi- 
dence which he himself has destroyed (e). 

As an ordinary rule, where the defendant has 
notice of an alteration in au instrument, which 
is tlic foundation of the action, be should raise 
the issue by his pleading, whether the altera- 
tion is material and the instrument has become 
void. If, however, in proving the execution of 
a note, the testimony discovers tho fact that it 
was designedly changed by the payee, the Court 
is not precluded from giving effect to the well- 
settled rule of law that an instrument is avoid- 
ed by a material alteration. Ooup Chandra 
Dai y. Praianna Komar Chanda, 3 C.L.J. 363 
.= 10 C.W.N. 788 — 33 C. 812. 

*R ampin i and Mookkrjek, jj. 

References. — (a) 7 C. 616 and 2 P.L.R. 107, 
F . 13 M. & W. 343, 5 E & B. 83, 1 Sm. L. C. 
767 (11th Ed.), 167 Mass. 426, 57 Am. St. Rep. 
466, 6 Wallis. 80, 42 111. 375, and 50 Mo. 157, R . 
2 M. & Or, 890, 29 L.J. Ex. 115, 1 Ch. 451, D. 
(b) 8 B. A Ad. 660 and 1 Sm. L.C.* 801 (11th 
Ed.), R. (o) 94 Am. St. Rep. 950, 13 Am. St. 
Rep. 754, 4 L.R.A. 196, 16 L.R.A. 468, 47 Am. 
St. Rep. 939, R. 5 C.W.N. 56; 35 B. 616,33 M. 
137, 35 A. 580, D. 

(3) The — of a document, to be material, moot 
affect the legal effect of the contract so as to 
make it cease to be tho same instrument— See 
Rt-.gihtiution Act (IH of 1877), No. 11, 7 
Bom. L.R. 743. 

See, ft/so, I, IS! 7. 

„ „ Registration Act }JTTof 187'), 

No. 10. f 
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AtteimAtee tlalins. 

(1) Proprutary right— Prescriptive right— In- 
consistent claim. 

A claim to relief on the ground of proprietary 
right is not necessarily inconsistent with a 
claim to reliej on the ground of prescriptive 
right, and may be claimed in the alternative 
with the latter. 

When a plaintiff ha 1 *, been allowed to sue for 
relief baaed, in the alternative, on tho ground 
of proprietary right and right by prescription 
and no objection has been taken to tho frame 
of the suit in the Coart of first instance, ob- 
jection cannot be allowed to bo taken at 'the 
P appellate stage, (a) Durgamani Debya t. 
Amblea Charon Barma, 4 C.L.l. S67. 
MaclUak, c.j. f and Geidt, j. 

Reference: — (a) 16 W. R. 198, D. 

(9) Inconsistent claims— OnAiership— Ease- 
went. 

A suit is not liable to be dismissed because 
the plaintiff claims in tho alternative, over the 
fumifl plot of ground, rights of ownership and 
easement. Karendra Nath Barurl v. Abhaya 
Charon Chattopadhya, 4 C. L. J. 437-11 C. 
W. N. 20—1 M. L. T. 864 (F.B.) 

Maclean, c.j., Ghobe, Geidt, Hooker- 
jre and HoLMwood, w. 

Reference: — 4 C. L. J. 867, Appr. 

(1) Subsequent— of original decree — Decree 
from original decree— Effect of amendment, as 
regards limitation— See Limitation Act, No. 7, 
8 C.L.J. 188. 

(2) — of a plaint for declaration into one for 
possession— Change of suit into one of inconsis- 
tent character— See Pleadings, No. 2, 2 N.L. 
R. 79. 

(8)— of plaint — Suit by wrong person as 
plaintiff —See Civ. Pno. Code, No. 86, 10 C.W. 
N. 662, t 

(4) Improper— of plaint— See Crv, Pro. Code, 
No. 62, 8 C.L.J. 806. 

(fy—ot plaint— Misdescription of plot— See 
tUm, Sfo. 1, A.W.N. (1906), 390. 

(6)— of plaint -case in which amendment was 
disallowed in a second appeal- 'See Civ. Pro. 
qmm, No. 287, 9 O.C. 275. 

c 

i (7)— of plaint— Suit instituted by one person 
With the consent of the Advocate-General— Sub* 


A me n d men t .— t 

stitution of another with the ponsont 

pf the Cnr. Pno. Owe, 

No. 2B1.8BOBH. 1 

See, aho, I, CitHl (frit, Nos. i&. 67 <t 99 r 
i» ,i ,i Contra# Act, No. $. ' 

»» ii i> Plaint, No, J \7. 

Annuity. 

Whether an— is a right to future main- 
tenance for purpose of S. 266, C. P. Code— See 
Civ. Pro. Corns, No. 146, 10 G.W.N. 1102. 

See , also, 1, 1*8. 

AppwL 

1. General. 

2. Letters Patent. 

I 8. Parties. 

4. To Privy Council. 

5. Revenue Appeal. 

6. Second Appeal. 

7. Further Appeal. 

1.— (General). 

(1) Death of guardian ad litem pending appeal 
—Appointment of fresh guardian — tr regula- 
rity owed. 

While an appeal on behalf of two minor 
appellants was pending in the High Court f 
their guardian ad litem and also one of the 
appellants themselves died. The appeal was 
decreed without these matters having been 
brought to the notice of the Court. Held, that 
this was no more than an irregularity, which 
was cured by the subsequent appointment of a 
guardian ad litem pending an appeal under S. 
10 of the Letters Patent. Ram Dajyal v. Ajud- 
him Prasad, A. W. N. (1906), 40-8 A. L, J. 81 
**28 A. 828. 

Stanley, c. j. and Bunxm, j, 

(2) Pre-emption decree— Vendee drawing pre- 
emption money out of Court before decision 
of appeal. 

After filing further appeal against a decree 
for possession of property, passed in a pre- 
emption suit in favour of the pra-emptor, the 
vendee, defendant, applied for stay of execu- 
tion. The application was granted on the 
condition of his furnishing security lor pay- 
ment of interest, till the derision of the appeal, 
on the amount of the purchase-money deposited 
by tho gre-emptor in Court Before the deri- 
sion of the appeal, the vendee draw theamoont 
out of the Court, 
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Held, ftnt, by so doing, tin vendee loot Us 
right of, t i*ppe»l (a). HUui Fem*o4«Bta y. 
Bheikh Station Bfttut, 78 P.L.B. 1808. 
Robertson mud Rattigan, jj, 

References.— (a) 82 P.R. 1868, 49 P.R. 1882 
and 188P.R. 1888, R. 

{8) Order qf District Judge refusing to exe- 
cute AH award under the Land Acquisition 
Act, appealability of \ as a decree — Chief 
Court, the sole Court for such appeal . 

An order of a District Judge refusing to 
exedute an award under Act 1 of 1894 (Land 
Acquisition) is one made under S. 244, Civ. 
Pro. Code, and, in consequence, appealable as a 
decree. The Chief Court being the sole Court 
for appeal under 8% 54 of the said Act, the 
abovei order is appealable onLr to the Chief 
Court and to no other Court, the value of the 
claim involved being immaterial. Zamindars 
of Dhar v. Bana, 53P.R. 1906=108 P.L.R. 
1906. 

CtfA'mfiBJi and Kbnbinqtok, jj. 

(4) Compromise-decree containing directions 
as to costs , appeal against, maintainability 

of— 

Tlpe compromise entered into between the 
parties in this case failed to make provision for 
the payment of costs and the Court of first 
instance supplied the omission l sno mot it, 
'directing pach side to bear its own coHts. On 
appeal by plaintiff against the order in respect 
of the costs, held, under S. 876, Civ, Pro. Code, 
the decree was final in respect of all the subject 
matter of the suit other than costs, and upon 
the principle recognised in Balkisson Doss v. 
Luchmeeput Sing (a) there could be no appeal 
against the direction as to costs. Bldha Oopal 
Brahmin i. Pur an, 2 N.L.R. 49. 
Drakjs-Bbookman, a. j ,c. 

Deference. — (a) 1 C. 91, R. 

{6) Act So JCJI of 1867 (Civil Courts Act). 
S . 1 7 — Jurisdiction—' 1 Proceeding in rela- 
tion to 11 a case— Transfer of a district from 
one jurisidetion to another . 

Where a certain area is transferred by a 
Government notification from the jurisdiction 
Of one District Judge into the jurisdiction of 
a different District Judge, an appeal preferred, 
after the date on which the notification takes 
effect, mtist he received and entertained by the 
District Judfipi into whose jurisdiction the area 


Appeal. Continued). 

from which the appeal comes hat been t ran* 
fetred. Allafi Del Befam y. .Kesri Mai, A.W- 
N. (1906), 199*2 A.L.J. 576=28 A. 98. 

Bankkji and Richards, up 

(6) Per Curiam— The Court of an Additional 
District Judge is a Court under the District 
Judge’s administrative control and the District 
Judge is oompptent to make over to the Ad- 
ditional District Judge an appeal which he had 
withdrawn from a Subordinate Judge to whose 
file it had at first been transferred (a), Rakha 
Chandra Tew&ry ¥. The Secretary of State, 
for India In Connell, 10 C.W.N.84L 

Rampini and Woodroffk, jj. 

References.— (a) C.W.N. 706=82 0. 875, com- 
mented on* 

(7) — from afi order merely dismissing a suit 
under S. 118, C.P.C., to be regarded as one 
under S. 688, 0.P.C.— See Civ. Pro, Conn, No. 
87, 16 M.L.J. 80. 

(8) — lieB against order dismissing without 
enquiry an application under S. 282— See Civ. 
Pbo. Codk, No. 108, 16 M.L.J. 27. 

(9) — The Judicial Committee does not ordina- 
rily entertain an -from concurrent judgments 
on a mere question of fact — See Practice (Privy 
Council), No. 1, 10 C.W.N. 225. 

(10) No— lies from an interlocutory order of a 
Laud Acquisition Judge — See Act I of 1894 
(Land Acquisition), No. 16, 10 C.W.N. 195. 

(11) An application for leave to appeal to 
Privy Council is not an— See Limitation act, 
No. 11, 8 A.L.J. 165. 

(12) No— lies from an order setting aside an 
award on objections raised under S. 521, C.P. 
Code— See Civ. Pro. Cook, No. 256, 8 A.L.J. 
168. 

(18) No— lies against a decree on an award 
passed after over-ruling tho objection of a party 
on the ground of misconduct of the arbitrator— 
See Civ. Pbo. Code, No. 258, 8 A.L.J. 185. 

(14) — against order under S. 108, C.P. Code, 
refusing to sot aside an ex parte decree or order 
—See Civ. Pro. Codk, No. 80, 8 A.L.J. 119. i 

(15) — to the High Court treated as an appli- 
cation for revision — See Civ. Puo. Conn, No, 
80, 8 A. L J. 119. 

(16) - -Against order of remand— See Civ. Pbo. 
Code, No. 80, 3 A.L.J. 119. 

(17) Original valuation of suit oVer Rs. 5,000 
—Subsequent withdrawal of part of fiaim, effect 



167 


TBS CURRENT INbEX, 1906. (6$ 


Appeal* — (Continu ed). 

1*— (General.)— (/Continued). 

of, on right of— to tho High Court — Seo Act 
XII of 1887 (Bengal), No. 3, 3. A? L.J. 136. 

(18) No — lies to the Collector from a decision 
bran Assistant Collector on a question of title 
raised in an application for partition under 
the N.W.P. Laud Revenue Act — See Act XIX 
op 1873 (N.W.P.), No. 2,3 A.L.J. 43. 

(19) No — lies from an order ^remanding for 
retrial a rent suit under the N. W. P. Tenancy 
Act— See Act II of 1901 (North-West Provin- 
ces Tenancy), No. 26, 3 A. L. J. 20. 

> (' 20 ) — argued by a pleader holding brief for 

another — Right of party to redargue— See Prac- 
tice ^Miscellaneous Cases), No. 1, 9 0. C. 
65. 

(21) Right to contest validity of remand or- i 
der in — from filial decree— Sec Ocv. Pro. Code, ' 
No. 296, 9 O. C. 80. 

(22) No— Against order admitting application 
for review except on ground of limitation— See 
Civ. Pro. Code, No. 83, 9 O.C. 35. 

(23) Partition suit — Basis for valuation for 
jurisdiction purposes — Sec Act XII of 1887 
(Bengal), No. 4, 8C. L. J. 197. 

(24) An — lies from an order rejecting nu app- 
lication to set aside an ex parte decree as not 
maintainable— See Civ. Pro. Code, No. 3, 8 C. 
L. J. 276. 

(25) — against an order— power of appellate 
Court to stay proceedings in pursuance of the 
order— See Act VIII of 1890 (Guardians and 
Wards), No. 2, 3 C. L. J. 29. 

(26) Original decree since amended — Appeal 
against original decree — Limitation, when 
commences to run for ai>peal — Sec Civ. Pro. 
Code, No. 98, 3 C. L. J. 188. 

(27) Cross-objections by respondent— Appeal 
cannot bo withdrawn after commencement of 
hearing -See Civil Pro. Code, No. 291, 24 P. 
L. R. 1906. 

(28) No— lies to the High Court from the or- 
der in appeal on an application by owner object- 
ing to sale in execution of property comprised 
in a decree under S. 88 of the Transfer of Pro- 
perty Act— Sec Civ. Pro. Code, No. 121, A. W. 
N* (1906), 62. 

(29) An appeal will not be precluded by S. 12 
of the Court-Fees Act from a Court's decision 
bm to the valuation of a suit for pre-emption 
based upon a wrong conception of S. 7, cl. V of 
the Aot~Se<f Court-fees Act, No. 4, A.W.N. 
(1906}i 66q 


Appeal . — (Continuity. 

1.— (General)*^ Continued ) . 

(30) Award modified Under S. 518, C.P.C.— 
Power of appellate Court to enter into question 
of corruption or misconduct - of arbitrator — See 
Civ. Pro. Code, No. 26A, 18 P.R. 1906. 

(31) From an order directing an award on a 
private arbitration to be tried— Court fee charge- 
able on memorandum of appeal— Seo Court- 
fees Act, No. 2, 33 C. 11. 

(32) Extension of time to file— See Limi- 
tation Act, No 6,3 Q.L.J. 545. 

(83)— against order under S. 588 (17) to 
which Court lies, when the order is passed by a 
Court inferior to a District Court — See Civ. 
Pno. Code, No. 318, 2 N. L. R. 54. 

(34) Disallowance of objection by judgment- 
debtor’s legal representative that attached pro- 
perty was trust-property in his possession— No 
—against such order — See Civ. Pro. Code, No. 
120, A.W.N. (1906), 157 *3 A.L.J.^870. 

(35) Right of — Decree by first Cqurt declaring 
right of pre-emption — See Pre-emption, No. 
24, A.W.N. (1906), 160. 

(86) Suit for pre-emption— Appeal by pur- 
chaser for enhancement of purchase-money — 
Appellate Court not bound to extend time 
allowed for payment of price when confirming 
decree of lower Court — See Pre-emption, No. 
*27, 48 P.R. 1906. 

(.37) 1 Tilde r- valuation of — not prejudicially 
affecting disposal —applicability of S. 11 of Act 
VII of 1887 (Suits Valuation) — See Jurisdic- 
tion (General), No. 2, 71 P.L.R. 1906. 

(.88)— under S. 522, Civ. Pro. Code against 
a decree made in accordance with award 
dejiendenfc on validity or otherwise of the award 
—Sec Civ. Pro. Code, No. 259, 83 C. 408. 

(89) Power of appellate Court to add persons, 
not respondents when appeal was presented, 
as parties respondents to the appeal— See Limi- 
tation Act, No. 35, 83 C. 329. 

(40) An— lies from an order under S. 526, 
Civ. Pro. Code, merely directing .the filing of an 
award mode on a private arbitration — Seo Ctv. 
Pro. Code, No. 264, 10 C.W.N. 609. 

(41) No— lies from an order directing an 
award to be filed under S. 526, Civ. Pro. 
Code, except in certain cases— rSee Civ. Fro. 
Code, No. 264, 10 C.W.N. 609. 

(42) An order directing as well as one refus- 
ing the filing of an award stand on the same 
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footing as regards appealability— See Ciy . Pro. 
Gods, No, ,264, 1OC.W.N.0O9. 

(48) An— lies, where the proceedings are 
under Ss. 538 and 535, Civ. Pro. Code, as to 
the fact of reference and the award being 
covered by the reference— See Civ. Pro. Corns, 
No. 261, 86 P.L.R. 1906. 

(44) Memorandum of—, Court-fee payable 
on, in a suit for redemption of a mortgage when 
•the appeal contests the finding of the Court 
below as to the amount payable— See Court- 
fees Act (VII of 1670), No. 8, 9 O.C. 168. 

(45) — against decree in suit under S. 380, 
Civ. Pro. Code— Stamp-duty payable— See 
Court-Fees Act, No. 1, 29 M. 172. 

(46) — lies against an award under tho Land 
Acquisition Act directing investment of the 
compensation money in Government securities 
—See Act I of 1894 (Lard Acquisition), No. 
28, 29 M. 117. 

(47) An— lies from an order under S. 367. C. 
P. C. for abatement of suit— See Civ. Pro. 
Cook, No. 214, 2 N.L.R. 7. 

(48) Objection as to nonjoinder of parties 
cannot be raised for the first time in — See Civ. 
Pro. Code, No. 48, 2 N.L.R. 45. 

(49) — against decree on invalid award, main- 
tainability of — See Civ. Pro. Code, No. 253, 2 
N.L.R. 81. 

(50) Application for leave to file — in forma 
pauperis dismissed — subsequent — in regular 
form on stamp, effect of, as regards limitation 
— Sec Limitation Act, No. 8, 78 P.R. 1906. 

(51) No— from orders of Assistant Collector to 
execute decree— See Act II of 1901 (N.W.P. 
Tenancy), No. 19, 8 A.L.J. 660. 

(62) Question of proprietary title — Sir-holder 
and his sub-tenant— See Act II of 1901 (N.W.P. 
Tenancy), No. 20, 3 A.L.J. 608. 

(58) Objections to partition in Revenue Court, 
summary dismissal of— right of— against the 
order— Sec Act III of 1901 (N.W.P. Land 
Revenue), No. 18, 3 A.L.J. 617. 

(54) Power of appellate Court to enlarge the 
time for redemption— See Transfer of Pro- 
perty Act, No. 97, A.W.N. (190G), 208. 

(55) Agreement of parties to a suit to refer 
matters in dispute to decision of Court— Deci- 
sion of Court, if open to— See Civ. Pro. Code, 
No.aOl.lOC.W.N. 880. 


Appeal* — {Conti uuect). 

-I,— (G«naral)r— (Confinu^d). 

(56) Whether an— lies in a suit to enforce an 
outstanding agreement when the estate is taken 
over by Government under Act VI of 1876 
(Bengal)— See Act VI of 1876 (Bengal), No. 2, 
4 C.L.J. 238. 

(57) — lies against order to file or refusing an 
application to file, an award — Sec Civ. Pro. 
Code, No. 272^29 M. 308. 

(58) — against decree in accordance with 
award — Legality or validity of award— See Civ. 
Pro. Code, No. 260, 83 C. 899. 

(59) — in a suit for redemption, by a mortgagor 
or mortgagee — value of subject-matter — Court 
Fees Act, S. 7, cl. 9, and Sch. 1, Art. 1 — Sec 

i Court Fees Act, No. 9, 16 M.L.J. 287 = 29 M. 
I 867. 

• * . 

i (60) — withdrawal of, in cases of, when limi- 

tation begins to run for execution of origiual 
decree— Sec Execution of Decree, No. 11, 1 
M.L.T. 233. 

(61) — from order of District Judge in proceed- 
i iugs under Act XXXV of 1858 (Lunatics), to 
j what Court lies when property exceeds Rs. 5,000 
I in value — See Act XXXV of 1858 (Lunatics), 
j No. 2, 94 P.R. 190G. 

| (62) An appellate Court not competent to 

I dismiss an — for default, when the case is not 
' returned completed by the Court to which the — 
was -remanded for further enquiry — See Civ. 
Pro. Code, No. 298, 90 P.L.R. 1906. 

(63) — from order refusing application to file 
an award— Sec Civ. Pro. Code, No. 263, 9 
O.C. 205. 

(64) under S. 39 (a) of the Punjab Courts 
Act, from unclasscd suits of over Rs. 100 in value, 
lies to Divisional Court not to District Judge — 
See Small Cause Courts (Provincial, Act IX 
of 1887), No. 10, 134 P.R. 1906. 

(65) — in forma pauperis, dismissal of peti- 
tion for permission to institute an, offect of— 
See Civ. Pro. Code, No. 286, 3 L.B.R.*194. 

(66) Entire abatement of, on failure to add, 
in time, representatives of one of the defendants 
—Respondents— See Civ. Pro. Code, No. 216, 
3 L.B.R. 168. 

(67) Plurality of appoals — first and second 
appeals— See High Court, No. 1, 16 M.L.J . 
41*. 

(63)— and not application for revision, the 
proper remedy on refusal to brings legal re- 
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presentative on record. See Civ. Fro. Code, 
No. 213, 9 0. C. 354. ‘ ^ * 

(69) — no, lies from decree paused on a 
compromise— 'Si»e Civ. Pro. Cons, No. 219, 9 
O.C. 366. 

(70) Dismissal of, under S. 561 Civ. Pro. 
Code, effect of, as to decree appealed against— 
See Civ. P&o. Cons, No. 290. 4C.L.J. 666. 

(71) Delay in appealing against executiou- 
prooeodings — Discretion of Court— interference 
in appeal— See Limitation Act, No. 9, 8 Bom. 
L.B. 868. 

(72) No third— lies to the High Court from 
the deoree in second appeal of a District Judge 
in a rent suit— See Act II op 1901 (N.W.P. 
Tenancy), No„ 25, 3 A.L.J. 688. f 

(78) — whether an, lies against an order of 
abatement of suit— See Civ, Pro. Cork (Tba- 
vancore), No. 7, 21 T.L.R. 191. 

(74) Order refusing to enlarge time for prefer- 
ring appeal, appealability of— Application for 
extending time for appealing, when to be made. 
See Letters Patent (Calcutta), No. 2, 88 
C. 1828. 

(75) Dismissal of, rightly, though cm wrong 
grounds— High Court's power of revisiou— See 
Civ.Pbo.Codk, No. 8-a, 16 M.L.J.536. 

See, also, I, Civil Pro . Code , Nos. 5 , 6, 14, 76, 
99, lOt , 145, 250, 179 , 200 , 913, 395, 282, 
244, 251, 258, 263, 264, 267, 271, 230, 262, 
265, 286, 289, 296, 297, 299, 310 , 830 and 
331. 

See , also, I, Act V of 1881 (Probate), No. 4 ; 
Act VI of 1882 (Companies), No, 2; Act VII 
of 1887 (Suits Valuatioti), No. 2; Ad VII 
0/1889, No. 6; Act VIII of 1885 (Bengal 
Tenancy), No. 89 ; Act I of 1895 (Bengal), 
No. 2; Act II of 1901 (N. W. P. Tenancy), 
Non. 7, 8, 18 and 16; Act XII of 1881 (N. 
W. P. 1 lent). No. 2 ; Ad I of I860 ( Oudh 
Bnfates), No.l; Act XVI of 1887 (Punjab 
Tenancy), No. 10 ; Act of Stele, No. I; Atta- 
ching creditor, No. 1. 9 

**——3.— (Letter* Patent). 

Stef, I, Civ. Pro. Code, No, 235 and Letters 
' Patent (Calcutta), No. 1. 

H ffee, also, I, Guardians and Wards Act (VIII 
' \ * of 1890), No. 7 ; Lafidlord mid Tenant, JNos, 
28, 54 ; Letters Patent (ibml tfi), No. 3 ; 
Letteri Patent (N. W. P.), No. 1; and Litni - 
fatffcfo Act, Noe. 2 % 128 and 131. 


AppeaI.~<CmUi»^\ ' 

— <r'"* ' 

(1) Defhet ofporftoi. 

When during the pendency of an Appeal 
against a deoteefo* tent one of the plaintiffs, 
respondents, died and feds heirs were not brought 
on the record: > 

Held— that the appeal ought to be dismiss- 
ed (*)jfcrtf Dafadar t. KhoteJanncsiaBibl, 130 
C, W. N. 981. 

Aahpiki and Gridt, n. 

Beference.^(a) 6 C. W. N. 196, F. 

6.— (to Privy Connell). 

(1) Stay of proceedings in execution -Courts 
in India, powers of. 

In appeals pending before the Privy Council, 
applications for stay of proceedings in execution 
ought always to be made, in the first instance 
at any rate, to the Court in India, whiph'ha? 
ample power to deal with the matter according 
to the circumstances of the particular, case. 
Yasudeva Modellar y. Shadagopa Modellar. 
4 C.L.J. 101 (P.C.)=8 Bom. L.R. 49t«10 
C.W.N. 945=16 M.L.J. 209=1 M.L.T. 204-29 
M. 879. 

The Karl of HalCburv, Lord Mac- 
naqkten, Sm Arthur Wilson and Sir 
Alfred Wills. 

(2) Suit for* damages for more than Bs . 10,000 
dismissed on appeal — amount of damages not 
Assessed by first Court— Special leave to appeal— 
Value of subject-matter in dispute— See Prac- 
tice (of Privy Council), No. 8, 83 C. '808. 

(3) No— lies to His Majesty in Council from 
the Courts m Kathiawar or from the decision of 
the Governor of Bombay in Council on appeal 
—See Sovereign Powers, No. 1, 10 C.W.N. 
361. 

(4) Valuation of— Suitfor partition— wheth- 
er value of the whole estate or of share claimed 
is test of valuation for purposes of— See Civil 
Pro. Conn, No. 895, 8 C.L.J. 267. 

(5) Application for leave to appeal to Privy 
Council, necessity for High Courts stating 
grounds for rejecting— See Cxv. Pro. Code, No. 
326, 10 C.W.N. 646 (PA) 

(6) Valuation of appeal for purposes of— See 
cOtv. Pro. Code, No. 829, 10 C.W.N. 664. 

(7) Valuation of appeal— Bight to include 
claim for mesne profits in ascertaining 
value of appeals. 6m, CO>. Pro. Code . 

In an action for ejeetmeut, on the termina- 
tion of certain J^aSes, tho property wte valued 
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atRs. 6*460, but In addition, the plaintiff 
claimed proto. HeobUined a decree lor 
possession and *ww« proto is\ the Court of 
first instance* and In axeeution^proeeedings he 
put in a claim lor mesne proto to over 
Re. 80,000. Nothing* however, woe cUma as 
regards this elpim, as there was an appM* tod 
the exeeution-proeecdings were stayed finding 
the appeal, which was ultimately successful. 
On plaintiff's application to a certificate that 
the case is a fit one for appeal to Privy Council, 
held , that the plaintiff is entitled to take into 
aooonnt the claim to mesne profits, with a 
view to ascertaining whether the value of the 
matter in dispute reaches the #atutory amount 
of Rs. 10,000,(a) and that the certificate must be 
granted, as the decree involved, directly or in- 
directly, some claim or question to, or respec- 
ting, property of the^aluc of Rs. 10,000 or 
upwards, witjiin the meaning of 8. 696, Civ. 
Pro. Code. Dalgleish v. Damodar Harain 
Chowdhry, &C. 1286. 

Maclean, c.j. & Holmwood, j. 

Reference : — (a) A.C. 193 (P. C.) (1893), R. 

See , also* I, Civil Pro , Code , Nos. 328 , 814. 
„ „ Letters Patent (Calcutta), No. 3 . 

8.— (Revenue Appeal). 

C. P. C. f Ss. 688 (28), 589, inapplicability of, 
to appeals from judicial orders passed by a 
Collector as a Revenue Court under the Punjab 
Tenancy Act— See Act XVI of 1887 (Punjab 
Tenancy), No. 14, 1 P. R. 1905 (Rev.). 

6.— (Second Appeal). 

(1) Execution— Appeal pom orders— Second 
appeal— Chota Nagpur Landlord and Te- 
nant-Procedure Act (I of 2879 , AC.), S. 
144— Act V of 1903, (B. CO, 8. 42. 

Under Aot I (B.C.) of 1879, as amended by 
Act V. (BLC.) of 1903, no seoond Appeal lies 
from anardeftpassed in execution. Raja Issur 
Lai Singh v. Paftroo Saha Singh, 10 C.W.N. 
284*38 C. 378# 

Maclean, c.j. and Gsidt, j. 

(2) A misreading or misconception of evidence 
is not a ground to interference in second ap- 
peal, The remedy in such a case is by an appli- 
cation to review <4 judgment (a). 

If, however, there is no evidence in support 
Of the Rinding of the Subordinate Court, the 
Court of second appeal would be entitled to 


Appeal, ^Continued), 

«.— (Second Appeal) .—{Continued). 

interfere (6). Aaanda Chandra Sen v. Par bail 
Nath Sea, 4 C.L.J# 198, 

Rahpini and Mookerjeb, jj. 

References (a) 19 W.R. 222 # and 1 OX.Jf# 
232 (235), R. and F. t 17 I.A# 122*18 C. 23, 
14 LA. 101*14 C. 940, 16 I.A. 288*17 0. 291, 

19 I.A. 1*190. 249, 21 I.A. 89*21 C. 604, R. t 

20 B. 763, 80 UN207 and 88 0.200, D. (b)X7 
I.A. 66*17 C. 8?5, F. 

(3) The question of the amount of damages 
in an action for slander is a question of foot 
and it is open to the High Court to intetoe in 
second appeal upon such question— See Slan- 
der, No. 1, 8 C.L.J. 140. 

(4) Leaving important evidence out of ac- 
count whether amounts to question of law for a 
second appeal — See Act VIII of 1885 (Bengal 
Tenancy), No. 16, 33 C. 200. 

(5) Rejection of an application to admis- 
sion of an — presented to a single judge of the 
High Court is within his jurisdiction— See Civ. 
Pbo. Code, No. 64, A.W.N. (1900), 68. 

(6) Court aoting on illegal evidence, as to 
existence or non-existence of a custom- Point 
of law— Sec Cn. Pro. Code, No. 809, 3 A.L.J. 
467. 

(7) Omission to decide a material issue, 
whether aground for a second appeal — See Civ. 
Pro. Code, No. 311, 4 C.L.J. 8G. 

(8) A decision of the Special Judge, on 
appeal from the decision of a Settlement Officer 
on an application by the landlord under S. 105 
(1) holding that no case was made out for en- 
chancement of rent is not subject to second 
appeal— See Act VIII of 1885 (Bengal Te- 
nancy), No. 49, 4 C.L.J. 188. 

(9) Landlord's application for assessment of 

fair and equitable rent— Act VHI of 1885 (Brn- 
gal Tenancy), Ss. 108 A, 105, and 109 A— See 
Act VHI of 1885 (Bengal Tenancy), No. 88, 
38 C. 882. * 

(10) Suit for recovery of fees under the Ex- 
cibo Act— relief for compensation joined?— not 
Sntertainable by the Assistant Collector— no 
appeal lies— See Act II of 1901 (N. W.P. Tenan- 
cy), No. 21, 8 A.L.J. 802. 

(11) Whether a sale by a guardian was for 

benefit of minors is a question that can be 
gone into on— See MahohE&an JUw (Alie- 
nation, No. 8, 4 0*L. J. 485. # 4 
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Appeal. —(Concluded). 

9.— (Second Appeal).— (Concluded). 

(12) Limitation for bringing representatives 
of a deceased person on record — See Limitation 
Act, 124, 16 M. L. J. 475. 

(13) Suit foif money paid — Suit for illegal, im- 

proper or excessive distress — Act IX of 1887, 
art. 96 (j)”** 66 Small Cause Count 

(Provincial), Act IX of 1867, No. 11, 
16 M. L. J. 353. 

(14) Custom and usage, proof of— Second 
appeal, ground of - Finding of fact 

In a second appeal, the High Court oan in* 
' terfere where there is no evidenco to justify 
the finding of fact arrived at by the Lower Ap- 
pellate Court. Peary Mohan Mukherjee y. 
Jote Komar Mukerjee, 11 C. W. N. 83. 

RAMP1NI $ WOODROFFE, JJ. 

(15) Appeal to lower appellate Court by res- 
pondent in High Court insufficiently stam- 
ped — Prooedure— See Court-Fees Act (VII of 
1870), No. 10, A. W. N. (1905), 280. 

See, also, 1 , 139 , and I, Civil Pro . Code, Nos. 
65, 68,258,281,804, 806 , 308; Act II of 1901 
(N. W. P), No. 2; Act VII of 1887, No. 2, Court , 
Fees Act (VII of 1870), No. 11, Limitation Act 
Nos. 70, 77; Lower Burma Courts Act, 1900, No 1 . 

7.— (Further appeal). 

(1) — to High Court from decree of District 
Judge in second^ appeal from appellate decree of 
Collector, maintainability of— See Act II of 
1901 (N. W. P/ Tenancy), No. 24, 3 A. L. J. 
625. 

(2) Maintainability of— to High Court 
against decree of District Judge in a second ap- 
peal from appellate decree of Collector— See 
Act II of 1901 (N. W. P. Tenancy), No. 23, 8 
A, L. J. 623. 

Appellate Court 

(1) Power of— to stay proceedings in pursu- 
ance of an order appealed against — See Act 
VIII of4800 (Guardians and Wards), No. 1, 8 
C. L. J. 29. 

(2) Power of — to call upon the respondent to 
furnish security for tho due performance of any 
decree, which may be made on appeal, not with- 
standing that the lower Court’s decree has been 
already executed— See Civ. Pro. Code, No. 
286, 3 C. L. J. 67. 

(3) Suit for pre-emption — Appeal by purcha- 
^sar for enhancement of purchasc-monoy— Duty 

oW!jp M^end time for payment of purchase- 


AppeUate Cavort.— (Concluded). 

money when confirming decree of first Court — 
See Pre-emption, 27> 48 P R. 1906. 

(4) Decision of, whether can be based ou 
suggestion by a pleader as to a matter of fact — 
See Evidence, No. 3, 11 C- W. N.JL30. 

(5) On dismissal of an appeal under S. 551 of 
the Code, the decree appealed against becomes 
merged in the decree of — See Civ. Pro. Conn, 
No. 296, 4 C. L. J. 566. 

(6) Decision of, in analogous cases, duty of 
inferior Court to await decision of — See CiVJ 
Pro. CoDEi No. 334, 11 C.W.N. 112. 

(7) Power of, to alter effect of decree for 
redemption, on appeal from order in execution 
thereof— See Civ, Pro, Code, No. 144, 3 L.B« 
R. 129. 

See, also, I, Civil Pro. Code, Nos. 981 and 

800 (b). 

Appointed help. 

Right 'of sons of — to succeed to adoptive 
grandfather — See Customs (Peculiar to Pun- 
jab) , No. 58, 124 P. L. R. 1906. 

Apportionment. 

—of rent — Transfer of lessor's interest by 
operation of law — See Transfer of Property 
Act ( IV of 1882), No. 1, 38 C. 786. 

Arbitration. 

(2) Award, jurisdiction of Court to file — 
depends on value of entire matter submit 
ted—mnission to give notice to parties or 
acceptance of a fee by the arbitrators cannot 
invalidate the award . 

The proper Court for presentation of an ap- 
plication for filing an award is to be determined 
by its pecuniary jurisdiction with respect to the 
entire matter to which the arbitration related 
and not to the amount allowed under the 
award (a). 

An award does not become invalid by the 
mere omission to give notice of the arbitrators' 
meeting to a party, who had previously inform- 
ed the arbitrators of his cancellation of his 
muchUika for, and his withdrawal from, sub- 
mission to arbitration, nor is an award rendered 
illegal by reason of the acceptance, by the arbi- 
trators, of the offer of a fee for their services, 
such acceptance not involving any misconduct 
on their part. Bukrapa Frakhu v. Nanjunath 
Bhakta, 29 M. 44. 

SUBRAHMANIA A1YAR, OFPG. C, J. *Qd 
Sankaram NAIB, J. 
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Reference.— (4)Si C23, tiefd. to. 

(2) Submission to— Revocation of— Good cause 
—Collusion of arbitrator. . 

A submission to arbitration can be revoked 
lor good cause and not arbitrarily (a). Where 
the arbitrator is in fraudulent collusion with 
the defendant, the submission oan be revoked. 
Basal Dhar y. Sital Prasad, 8 A.L.J. 618= 
A,W.N. (1906), 268, 

• Bankrji and Richards, jj. 

Reference.— (a) 12 M.I.A. 112, F. 

(8) Private — order directing award to be 
filed, appeal from — See Civ, Pro. Code, No. 264, 
10 C. W. N. 609. f 

(4) Reference to— of three arbitrators — 
Award signed by two arbitrators and omitted to 
be signed by the third and dissentient arbitra- 
tor— Signature obtained after delivery of award 
in Court — Legality of award — See Civ. Pro. 
Code, No. 259, 83 C. 498. 

(5) Application to file award of — Objections 
to filing of award — See Civ. Pro. Code, No. 
261, 38 P. L. R. 1906. 

(6) Application under S. 525, Civ. Pro. 
Code — Reference to — disputed — Jurisdiction of 
Court to determine whether parties had or had 
not referred matter to arbitration— See Civ. 
Pro. Code, No. 268, A. W. N. (1906), 136. 

• (7) Application by parties to Court of first 
instance after reference by appellate Court — 
Seo Civ. Pro. Code, No. 299. A. W. N. (1906), 
221 . 

(8) Refusal of Court to file award of— Revi- 
sion by High Court— See Civ. Pro. Code, No. 
273, 8 Bom. L. R. 570. 

(9) Agreement of parties to suit to refer 
matters in dispute to decision oftUourt — Appeal 
against decision of Court — See Court, No. 1, 10 
C. W. N. 835. 

(10) Effect of award of— not filed in Court 
—See Limitation Act, No. 7Q, 4 C. L, J. 162. 

(11) Appeal against decree m accordance 
with award— Legality or validity of award— See 
Civ. Pup. Code, No. 260, 38 C. 899. 

(12) Decree in accordance with— Appeal-*- 
Legality or validity of— See Civ. Pro. Code, 
No. 260, 88 O’. 890. 

(13) — determining matters not referred can- 
not be filed— See Civ. Pub. Code, No. 272, 29 
M. 808. 


Arbitration*— {Concluded}* \ 

(14) — of arbitrators when requires registration 
—See Registration Act (III or 1877), No. 18, 
71 P. R. 1996 , 

(15) Order refusing application to file an—, 
appeal from— See Civ. Pro. Coifis, No. 2G3 f 90. 
C. 205. 

(16) Application to file award— denial of 
reference to arbitration— Jurisdiction of Court 
to enquire into the genuineness of the award — 
See Civ. Pro. Code, No* 271, 16 M.L.J. 474. 

(17) Reference to private — by parties pending 
a suit— Application to file the award — Such 
application is foreign to the suit— Court, powers* 
of— See Civil Pro. Code, No. 266, 8 Bom. L.R. 
777. 

(18) — Authority of guardian to agree to arbi- 
tration on "behalf of a minor — See Civil Pro- 
oedubk GoDurNo. 244* A. W. N. (1905), 171. 

(19) — Private — Award, decree in accordance 
with— Appeal, whether lies against such decree 
—See Civil Procedure Code, No. 262, 2 
C.L.J. 153. 

See, also, /, 142 & 143 and I, Civil Pro. Code, 
Nos. 236, 249 , 269, 260, 262 , 264, 266 , 267 , 272 
273 and 289. 

Arbitration Act 

See under Agt IX of 1899. 

Ariat. 

See Mahomedan Law (Gift), No. 2, A.W.N. 
(1905), 269. 

Articles of Association. 

See I , Company, Nos. 1 and 3. 

Assessment 

Payment of— by mortgagee —Whether the 
amount so paid can be added to mortgage- 
money — See Mortgage (Redemption), No. 7, 

8 Bom. L.R. 850. 

Assets. 

Whether an impartible estate is— In the 
hands of a successor for payment of debts 
contracted by a previous holder— See Hindu* 
Law (Impartible Estates), No. 3, t6 M.L.J. 
839. 

See, also , J, Civil Pro . Code, No. 106 . # 

Assignment . 

(1) — of Executory contract, legality and validi- • 
ty of— See Transfer of Property Act, No. 8, 

10 C,WiN. 786. .. .• 


12 
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ks^nm*&U--(Conoludtd) , 

(9)— of bond providing for repayment of en- 
tire Mum on default in any one instalment — 
whether the provision is enforceable as such 
by assignee. See Chittv, Ho. 1, 91 T. L. R. 
59. 

(9)— of mortgage right pending suit on mort- 
gage— Insufficient attestation of the mortgage 
deed— Discovery of this defect after assigmont — 
Suit by assignee for refund of purchase mono} — 
Special covenant protecting assignor from lia- 
bility— See Transfer op Property Act, No. 1 
M.L.T. 415. 

(4) Endorsement on pro-note- -Intention to 
effeot a transfer. Soo Promissory Note, No. 4, 
1 M.L T. 939. 

Association. t 

Illegal — ohiS fund consisting of more than 20 
members— Association for gain — Non-rogiBtm- 
tion under Act VI of 1882 — See Act VT op 1882 
(Companies), No. 2, 1 M.L.T. 106. 

Attached property. 

Suit to establish right to,— Value of suit for 
purposesof jurisdiction— See Valuation of suit, 
No. 1, 142 P.R. 1906. 

Attaching creditor. 

See, I ', lit . 

Attachment. 

(1) Attachment in execution^ necessity of the 
existence of the decree at the time of — 

At the time when an attachment was made 
in execution of an ex-parte decree, and oven 
when the order for attachment was made, the 
said decree was not in existence, the same 
having been set aside prior to the attachment. 

Held, neither the attachment nor the order 
for it could have any force or validity; nor 
could the fact, that the decree had been trans- 
ferred for execution to another Court, give the 
said attachment any additional validity. The 
attachment was null and void, not having been 
based on any decree in existence at the tone of 
such attachment. Also, the fact that a renewed 
decree was subsequently passed hi terms of the 
decree which, was set aside, could not render 
the attachment valid, the renewal not having 
the effect of restoring original decree. Chettl- 
j&H Vnhamed v. Kunhl Kora, .29 M. 175. 
t > a vies and Benson, «. 

« 

{fy-ot property of successful pre-emptor after 
imkit for\»re-emptiou and before acquisition of 


kttsuohmtni^{C(mdudedi^ , 

property, legality Civ. Pro. Code, 

No. 147, 3 A.L.9. W6. / 

(8)— -before judgment* qtfeot of, on right to 
rateable distribution under 8. 995, Civ. Pro. 
Code— See Oiv. Pro. gam* No. 100, 10 C.W.N, 
634. 

(4) Necessity of fresh— before issue of a safe 
proclamation, when a previous application far 
execution under which an— was made is dis- 
missed for default— See Execution of Decree, t 
No. 10, 38 C. 666. 

(5) A deoroe for sale on a mortgage is attach- 
able on# saleable in execution— See Civ. Pro. 
Code, No. 151, 3 A.JW. 585. 

(6) Effeot on, of Keoution-proceedings being 
struok off— Soe ^E xecution of Decree, No. 15, 
11 C. W.N. 163. 

(7) — of decree after sale but before confir- 
mation, effect of, on right of attaching creditor 
—See Civ. Pro. Code, No. 186% 11 C.W.N. 
158. 

See , J, Civil Pro . Code , Nos. 163 <t 169 ; Exe- 
cution of Decree, No. 35; Decree , No. 35 and Trust 
Property , No. 3. 

Attestation. 

(1 )— of mortgage-deed, question as to the vali- 
dity of— Applicability of maxim “ omnia 
pne ftumuntur rite et solemn ter esse aota 
— entry in the record of rights by settlement 
officer , effect of— • 

One of the issues in this oase was, whether the 
mortgage-deed sued upon wan gonuine and for 
consideration. The first Qourt did not go into 
the question of consideration but held the mort- 
gage to be invalid because the attesting wit- 
nesses wore not proved to have seen the mort- 
gagor sign the deed. Plaintiff appealed and 
the lower appellate Court remanded the case 
directing further evidence to be taken. The 
first Court complied but again came to the 
conclusion that valid attestation of the deed 
had not been established by the plaintiff. Brief, 
under the circumstances of the case (eir., the 
mortgagor, the mortgagee, the scribe and one of 
the attesting witnesses of the deed in question 
were ail dead and the Surviving witness had no 
dear recollection of the oimdmstepoesattra ding 
the execution, neither the evidence Of that Wit- 
ness nor that of the other persons, examined to 
show what happond when the doeitaifcnt was 
written and executed, contained anything Which 
tended to establish positively thqjb the attesting 
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pUfpOSO ,qsmt «W»V* 

was dulyhtjtested-or^ 

j»Y?e skm^^r rtjfir.et 'sole&ter'ess^ etffa done 
probetur^^^drUi^ ” urfghfcbe appltedsoas 
topi^ifcedue atte^ation, the maxim being 
applicable ■■■in suchcaeoa, under till circttmstaik* 
oes exq»J^^hdrfl/^a attestation .requi^';'^ 
l^w haeb&k either actually proved or disproved. 

As to pother jfasue in the case, whether the 
■mortgagor bhd the. legal right to mortgage the 
land, it had to be determined whether be held 


pFopriotary or mere tenant rights in the land 
mortgaged by him. Held, the foot that, in the 


record %y the settlement officer, under S. 72 of 
the Itand Revenue Act, a ^foaonhas been styled 
as a tenant » no bar to that person establish- 
ing, subsequently, that his status was not that 
of a tenant hut that of a proprietor (a). The> 
said record is merely a statement as to the 
condition of facts os ascertained by the officer 
in the course of his inquiry and is of no final 
or conclusive "effect whatever on the status or 


the rights of the person concerned. Beth Mttl- 
chand v. Mi. Jankl, 2 N.L.R. 65, 
Drake-Buockman, a.j.c. 


( Award, v " ^ 

4 (1) No appeal healiom ah order setting aside 
an— on objection raised undor 8, 521, <3., 1?. 
Code— See Civ, Pro. Code, No. 256, 8 A. L, J* 

is8. ... • 

(2) Locus standi to contest the sufficiency. of/ 
interest in land whether necessary for— rSee 
Act 1 of 1894 (Land Acquisition)* No, 15; 10 
€.W.N,195. 

(3) An— cannot be invalidated by omission to 
give notice to parties — See Arbitration, No. 1, 
29 M. 44. 

* - 1 

(4) Appeal against modified award— Court's « 
power to enter into question of misoonduot or 
corruption of arbitrator — See Civ. Pro. Code, 
No. 254, 19 P. R. 1906. 

(5) Silent as to costa— Procedure to be adopt- 
ed l»y Court—* See Costs, No*1, 85 P I,. R. 
1806. 

(6) Reference to throe arbitrators— Award 
signed by two arbitrator— omission of third 
and dissentient arbitrator to sign— Third 
arbitrator signing award after delivery of same 
into Court— Legality of award — See Civ, Bho. , 
Code, No. 259, 38 C. 498. 


Reference.— (a) 10 C.P.L.R. 33, ff. 


(2) Mere attestation of a deed does not ne- 
cessarily import an assent to all the recitals 
contained therein. Imam All Y. Baij Nath 
Ram flahu, JO C. W, N. 551*3 C. L. J. 576* 
350.618. 

. Maclean, c. j. and Mookkkjiek, j. 


(3) Evidence relating to — of inortgage-dee^- 
Burden of proof— Applicability of iiiaxmmi^ 
nia tile esse acta — Sec Transfer of Property 
Act, No.-42, 2 N. L. R. 10. 

(4}f~of a sale-deed, when operates us estoppel 
— See'fivipRNCE, No. 1, 2N. L. R. 34. 


(5) What is the meaning of*— and how is it 
to ba . effected— See Transfer of Property 
Act, Nd, ’44,. 4 C. L. J. 41. 


$ee r cdsQ t l; Mahomedan Law (Will), No. 2 
> W Transfer of Pro , Act, Noe. 17, 19 tit 20. 

Uwtion of Coats— Soo PbaCTIcm (Mihcklla- 

xtiityi .fa. -5, 8*;q. 


f s - • ' ^ t - 

of— at u Court^ale, subject, ito a mort- 
feagp^to question the/ validity or subsisting 
du^MciiiDter . mortgage— See Grv, Pro. 

A.w.m 


(7) Order directing an— on a private athitfi^ 
tion to be filed -Appeal— See Civ. Pro. Code, 
No. 264, 10 C. W. N. 609 (P.B). 

(fl)-under tlio Land Acquisition Act directing 
investment of the compensation-money in 
Government securities, maintainability of 
appeal against an— See Act I of 1894 (Land 
Acquisition), No. 28, 29 M. 117. 

(9) An— under Ss. 26., 80 or 54 of Act 1 of 
1894 (Land Acquisition) is a decree within . the 
meaning of S. 2 of the Civ. Pro. Code — Soe Act 
I of 1894 (Land Acquisition), No. 21, 53 P.B. 
1906. 

(10) — mode ex parte— Act IX of 1899 ( Arbitra- 
tion), S. 4— Validity of ex parte award— See 
Act IX of 1899 (Arbitration),. No. 1, 10V,W. 
N. 814. 

(11) Application to file— objections to filing 

of— Sec Civ. Pro, Code, No. 261, 86 P.L.R. 
m * . ;-r. * , ■ 

(12) Order to file— under S. 525/0, P. Code, 
whether appealable on grounds hilling under S. 
52 -See Ctv. Pro. Codr, No* 270, V. B. R. 
(1905), C, 4?. C. 40. 

(13) — directiug partition — Stamp^-See Stamp 

Act, No. 9, 6 Bom. L. B. 860. * 
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Award *— (Concluded). 

(14) — on arbitration out of Court, maintaina- 
bility of suit under Specific Relief Act, S. 80, 
to enforce an — See Specific Relief Act, No. 
6, U. B. ± (1906), Specific Belief, 90. 

(15) —Decree in accordance with an — of pri- 
vate arbitration — Appeal whether lien against 
such decree — See Civil Procedure Code, No. 
262, 2 C.L.J. 1 53. 

See, also, I, Civil Pro . Code , Vos. 256, 258 to 
267, 273 and 289. 

Babuana Grant. 

(1) Alienability— Hindu Law — Mitakshava — 
Babuuna property, if ancestral in the gran- 
tee's hand — Interest of coparcener , attached 
before death — Claim — Release from attach- 
ment — Right of decree-holder to follow 
property— Civil Procedure Code [Act XIV 
of 1882), S. 289— Regular suit. 

Property granted as babuana in accordance 
with the kulachar of the Durbhanga Raj to 
junior members of the family for their mainte- 
nance is alienable, subject to the ultimate claim 
of the grantor, as reversioner, on the extinction 
of the grantee's descendants in the male line (a). 

Such property is ancestral property in the 
hands of the grantee, and a son of the grantee 
acquires an interest in it at his birth. 

When the undivided property of a joint 
Mitakshara family was attached in execution of 
a decree against a coparcener, the fact that the 
property was, before the judgment-debtor’s 
death, provisionally released from attachment 
under S. 280, Civ. Pro. Code, does not prevent 
the decree-holder from working out his rights 
acquired by virtue of the attachment, if, subse- 
quently to the judgment-debtor's death, the 
order under S. 280, Civ. Pro. Code, is set aside 
in a regular suit (6). Ram Chandra Marwari y. 
Vndeshwar Singh, 10 C.W.N. 978=33 C. 1158. 
Pratt and Ormond, jj. 

References.— (a) 9 C.W.N. 567 = 82 0. 683, 
F. (b) G I.A. 88 and 23 C. 629 * relied on. 

Babuana Property. 

See, I, Grant, No. 1. 

Bailment. 

Bailee when not liable for loss of thing l.ailcd 
^Soe Civ. Pro. Code, No. 28, *70 P.R. 1906. 

Baaia and" Zemindar. 

See I , Contract , No. 1. 


Barrister. 

. 

Suit by client fo* refund of back fee— Privi- 
leges of— See Barrister and Client, No. 1, 
49 P. R. 1906 (F3.) * 

Barrister and Client. 

(1) hack fee deposited mth barrister, suit for 

refund of, if mamtai noble — Privilege of 

barrister, applicability of— 

In this case, plaintiff engaged the services of 
a barrister (the defendant-respondent) for a 
suit and for that purpose handed ovelr to him a 
certain sum of money. The latter gave a re- 
ceipt for the money as for fee received but agreed 
to be refunded in part in the event of fail* 
uro in the suit. Held, the amount handed over 
to the barrister was, in its entirety, a fee for pro- 
fessional services and neither the use of the 
words 1 in deposit ’ in the receipt nor the fact 
that the barrister promised the client that part 
of the fee received would, under certain circum- 
stances, be refunded, could affect or alter the 
essential nature of the transaction between 
them. The money was paid to him as an 
advocate and irrespective of any further under- 
standing ns to the same between him and the 
client the whole amount paid, whether ‘down- 
fee ' or ‘ back-fee' must be treated as fees and 
regarded as the Barrister's honorarium and 
the rule prohibiting a suit by the client for the 
recovery of u fee (a) would apply equally to 
both such fees without any distinction (6). 
Thakar Das v. Beeehey, 49 P.R. 1906(F.B.) 
= 106 P.L.R. 1906. 

Clark, c.j. and Reid and Raitigan, jj. 

Reference*. — (a) 61 P.R. ,,1895 (F.B.) and 25 
A. 509, R. (b) 194 P.R. 1883 and62 P.R. 1894, 
overruled ; 32 P.R. 1897, I). 15 P.R. 1897 (Cr.) 
(F.B.), and 3 M. 188, F. 

Bastu laud. 

See I, Act VIII of 1865 (Bengal), No. 20 and 
Landlord and Tenant, No. 3. 

Bedchambers' Bales and Orders. 

Nos. 780, 785— See Practice (Miscella- 
neous), No. 5, 88 C. 827. 

Benamee Transactions. 

(1) Maintainability of suit by real purchaser 
v against bcncmilar—No evidence of fraud. 

In execution of a decree against plaintiff's 
grandfather, cert ion property Was sold and pur- 
chased by defendant's vendor. Plaintiff sued to 
have it declared that defendant’s vendor's 
purchase was benamee for phuutfi’s father. 
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Ba um— T»*n«M»Uoiifc— (Continued). , , 

. 

There was no evidenoeof any fraud about the 
sale. Held, that, in the absence of fraud about 
the sale, it is open to a plaintiff to come into 
Court for relief against a benamee purchaser on 
the ground that plaintiff was the real purcha- 
ser (a). Muhammad Farough y. Gokal Chand, 
3 P. E. 1900— 109 P. L. B. 1906. 

Clabk, c. j. 

References.— (a) 23 C. 962 ; 20 W. E. 112 and 
11 B. 708, cited and F. 20 M. 323 ; 20 H. 388 ; 
*28 B. 406 and 18 B. 372, It. and D. 

(2) Benamee transfer — Fraudulent intention 
not carried into effect — Suit to recover from 
benam idar— Estoppel. 

When, in order to save his properties from 
being sold in execution of a decree, from which 
he had preferred an appeal, the owner executed 
a deed of relinquishment in favour of another, 
but, being successful in the appeal, sued the 
latter for a declaration that the deed of relin- 
quishment was colourable and did not convey 
title : 

Held, that the plaintiff was entitled to suc- 
ceed. 

When the fraudulent object of a ben ami 
transfer lias not been carried into effect, the be- 
neficial owner is not precluded from showing 
the real nature of the transaction. 

Tlioro is no estoppel in such a cast 1 . 

The authorities on the point reviewed by 
Mookkiijkk, j. Jadu Nath Poddar v. Rup Lai 
Poddar, 10 CAV.N. 050=* 4 C.L.J. 22=83 C. 
907. 

TUmpini and Mookek/kh, jj. 

(3) Gift— Sale— Intention— Imaginary cim- 
sideration inserted in a deed of gift— Evi- 
dence of intention — Evidence Act (I of 1872). 
S. 92 — Mother and daughter— Undue in - 
ft uen c e— Presumption — Unsoundness of 
mind— Pleadings— Pardanashin, who is. 

The question whether a transaction, which, on 
its face, purports to he a gift or a sale, is really 
a benmni transaction, is purely one of intention. 

Notwithstanding that a transaction purport- 
ed to be a sale and a price was mentioned in the 
conveyance, it wus held, on th&evidonce to be 
a gift and not a sale — the question being regard- 
ed as purely ono of intention. 

When transfers of property, made by a 
mother in favour of a daughter, were challeng- 
ed on the ground of tho unsouudness of mind 


Benamee Transactions.-- (Concluded). 

of the donor, but no case of undue influence ex- 
ercised by the donee on the doner was raised in 
the pleadings, and evidence was given with re- 
ference to the question of unsottndness of mind 
only:— 

Held , that the question of undue influence 
could not properly be discussed and considered 
upon such evidence. 

The mere relation of daughter to mother in 
itself suggests* noth mg in tho way ot special 
influence or control. 

Their Lordships of tho Judicial Committee 
did not treat, as purdanasliin, a lady, who had, 
no objection to communicate whon necessary, 
in matters of business, with men other than 
members of her own family, who was able to 
go to Court to give evidence and to attend at 
the Registrar’^ office in person to acknowledge 
her deeds for the purpose of registration. Is- 
mail Mussajee Mookerdum y. Haflx Boo, 10 
C. W. N.570 (P. C.) = 3 A. L. J. 853= 3 C.L.J. 
484 = 8 Bom. L. R. 379 = 16 M. L. J. 166 = 1 
M. L. T. 137 = 33 C. 773. 

Loud davky, Loud Robertson, Lord At- 
kinson, Sir Andrew Scoblk and Sir 
Arthur Wilson, 

(4) Suit to set aside — Conveyance by a 
Mtthomedan purporting to be for value, but in 
reality one for no consideration— See Maro- 
medan Law (Gut?), No. 3, 10 C. W. N. 706. 

(5) Purchase at revenue-sale, benamee for 
another, effect of — See Act II op 1864 (Madras 
Revenue Recovery), No. 1, 1 M. L. T. 234. 

(6) Sale-deed — Vendee described as guardian 
of mino v—Denamidar, right of, to Bue or ap- 
peal in his own name — See Construction (op 
Deeds), No. 2, A. W. N. (1905), 173. 

See , also, I, 147, and Civil Pro . Code, Nos. 
210 and 211 ; Contract Act , No. 5; Construc- 
tion of Deeds, No. 10 ; Burden of Proof, 
No. 22 ; and Revenue Recovery Act, 
(Madras), No. 2. 

j Bengal Cess Aqfc. 

| Soo Act IX op 1880 (Bengal). 

' Bengal Civil Courts Act. 

See Act XII op 1887 (Bknqal). 

Bengal Drainage Act, 

See under Act VI op 1880 (Bengal.) 

m 

Bengal Municipalities Act, , 

See Act 111 op 1884 (Bengal).^ 
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Bengal Bent Act. ^ \r^ 

See Act vm or 1889 (Bbncai.). 

Bengal Rant Recovery Act. 

See under Act X of 1889 (Bbmoai.). 

BUliof Bxohange Act (of England). 

S*. 8, T (1), 98, 89— Rights of holder of the 
Bill— Non-liability of an undisclosed principal— 
See XXVI of 1881 (Neootiabtjs IssreumENTs) 
No. 4,1 M-L-T; 877. 

Bill of lading. * 

provision in the, «e to exemption of carriers 
from liability, Effect of— See CaBBfflne, No. 1, 

1M, L. T.,887. 

Blrt Tenures. 

Seely Pre-emption, No. IB. 

Board’s Circular*. 

See I, 148. ; 

Board *f Revenue. 

Authority front— to Collector to raise loan on 
mortgage— Power of Collector to delegate the 
authority — See Act vm of 1896 (GcaSbians 
amd Wards), No. 10-a, 3 CX.J. 168. » 

See, alto, I, Act II of 1901 (.V.TT.P.), 

No, * ' 

Bombay Civil Courts Art. 

Y-.Soe Ac* XIV OF 1869 (Bombay). 

Bombay Land Revenue Code. 

See Act V of 1879 (Bomba V). 

Bombay Mamlotdur’s Courts Act. 

See Act HI of 1878 (Bombay). 


(1) — payable by instalments— default— See 

LramWOs Act, No. 54, 8 A. L. J. 463. 

(2) Alte ration of- ■ when is said to he material 
so as to vitatse it— See A 1 wT*j|atiom, No 1, 3. 
C. L. j. 808. 

(8) Kisibandi or instalment — for arrears of 
rent, suit on, not one for rent but for money, 
due under the contract— See Act VIII of 1888 
(Bkmqax, Tenancy), No. 98, 4 C. L, 3. 319. 

See, also, 1^, Stamp Act [II of 1899), No 1. 
MoanAeaiee-(I, IAS). 
ffkw-im. : 

Law (Divorce)* '■ 

Husband or wife, right of, to obtain di- 
farce without fault on, or consent /if, other 
[jpnHy— S^cessihj of surrender of joiiU ;#•<>- 


In thispas^ the hiftt§i^K;wnad fer divorce. 
The defendant opposeCfetfrit on the ground 
that her feusband.hftd fB4r^fied her and lotted 
her to leave him* fijkaitfio. (fehied that^he was 
entitled to a divorce^ hy BllddhlBt Law, apd the 
sole question for deciiaf^n. bh, appeal was, whe- 
ther a husband, whateW ttto own conduct may 
have been, is entitled, by Budhist Law, to 
obtain a decree lor divorce against hfe tapltleae 
wife, on condition of surrendering to her the 
joint property and paying fche joint debts. 

Held , on a consideration of the various texts 
relating to the question, that the texts in the 
Dhammathats establish the law, that one of 
the parties to a marriage can separate from the 
other, even if the latter does not consent, pro- 
vided that the properties belonging Jto both 
and their liabilities should be dividedr There 
is no insuperable legal bar to divorce against 
the party desiring it, where that party is pre- 
pared to surrender the share of the joint pro- 
perty, to which he would, otherwise^ fee entitled. 
Held, therefore, that the plaintiff, in this case, 
having offered to resign the jointly acquired 
property to the defendant, he may be granted 
a decree for the divorce sought by him. Ml 
KinLatv. Nga Ba Bo, U.B.R. (1905) Bud- 
dhist Law— Divorce, 8. . 

Shaw, j. 

References U.B.R. (1897—01), 28, F. 


1L.B.B. 7; U.B.R, (1902— 1908) 6 4 12 £ 
2 B. 624, Re ^ 

Buddhist Law (Inheritance 

(1) Grandchild of first wi^jMeceased, share of t 
in the presence of second wife and her child, 

The question in this case was m to the share s 
that oould pass on inheritance to a deceased ■ 
Buddhist's grand child by hie first wife oil- the 
one bend, and his second wife and. tier daugh- 
ter on the other. Held, that, under the Bur- 
mese Law, a grand child, whoseparents died, 
after one grandparent and before the other, are 
not to receive any share ontbedeoth 6ftW 
surviving grand-parent, only because, and., if, 
their parents had already received their pprtion . 
Otherwise, according tailie Jaw, ihnc4wentiofe 
of the atetpa property and one-e%hth of the 
htteipwa property of the gta^-patthfc 
pass to the grand child; ItllTts t B (hlXrt 
Bum 8‘L. B. R. \ 

Irwin,*. ' ‘ \ 7 



im ffi&m op casks; m 


<2) a mmm &w: 

, right*;# fa tipM # . 
inswtytf'sf' ’ \. V tlV;' ‘"v.-A t '\\ 

1 The : jtwi&fe,* 'jm , trfciether, 'under ' the 
Burmese 3titr, #' woufenby becoming ft nun 
renounced her property and died a civil death. 
/j&^aV'w'dMft not WW a P^oa 
analtigonA Sc * that 61 a mohk. The Methila 
nuns esjK&ioHyundetgo no ceremony of ordina- 
•tion as AQtrn but aresimply lay devotees corres- 
ponding religious laymen. Consequently, 
there ia.uothisg in the Buddhist Law to support 
the proposition that a woman loses her rights 
to the, property held hy her, ho reason of her 
having joined the order of Methila nuns. 

Held> also, that the eldest bom son is the 
Oram by right ? and the eldest son (or eldest 
capable son), whether eldest ohild or not, 
clearly has the special privileges possessed by 
a n Orasa soft under the Burmese Law. Ml Mitt 
Din v, Ml [’ Hie, U.B.R. (1906), Buddhist Law-? 
Inheritance, 11. 

Shaw, j.c. 

References:— V .B.U, (1897*01), 64 A 06 & 12 
L.B.R. 902, R. 

Buddhist Law (Marriage). 

(1) Husband and wife— Desertion of one 1>y 
the other for a period, whether dissolves the 
marriage tie — Dhammathats, effect of cus - 
* Jtom on. 

The point referred to tho ^Bnll Bench in 
this case was, whether the desettion of the hus- 
band by the wife 0 $ vice versa, for the period 
specified in the Buddhist Law Texts has the 
effect of dissolving the marriage tie, m the ab- 
senoe of any further and express act of volition 
on the part of either of them* Held, that, even 
ifthe actual texts of the Dha/mmathats, 
supported the proposition that marriage 
is dissolved by jnere desertion, it must 
be cemetnWed, in applying the personal law, 
that it is in course of time apt to change by the 
developxnent of bustoms inconsistent with such 
law. Puiihot^ it is quite conceivable that a 
husband and ft wife may quarrel and live apart, 
eaoh oU their own jkm ns, without the least de- 
sire to the extremity of a divorde 

apd the idea i bat jnorriage can be terminated 
at ah* without fha Wish Of one or the other or 
thep&rties to it, is contrary'/ to, ( ' and inconsis- 
tent :With, the fundamental principle of the 
marriagecontiftot f A uamsom andJ*wjN, jj). 


Buddhist Lais 

however, . ( disphHente) that 
'the decision should ta eta tlfe correct 

interpretation of the Texts, imspective. of how 
the Bunueifeecunmunity^ 
ter, and such texts have laid jt dpwn that, at the 
end of three years of continued, desertion of . & 
wife by a husband or at the end of one year's 
continued desertion by a wife of her husband, 
the marriage <jjf the husband and wife js dto^r 
ed without any further and express act 
of volition on the part of either party* 
TheinPe v. U Pet, 8 L.B.R. 176 (F;B)i 

ADAMBoif.c, r, and law nr and pox, 77. • 

References:— Vb.B.VL. 

(1895W0), 58. 56 mi 194 ; 8'I.A; 859-14 M. I. . 
A. 670; and 10 B. L. B. -x 

See, also , I, 149 to 1S1 ; Transfer of pro. 

Actf Ho, i<5, - - i.l\ J 1 j * „*,'*? 

Bundelkhand Alienation of limai Act. .* 

. Ssn,A<sr II of .1908 (BcNnaLB^j^n); ; 
Burden of proof ^ 

(1) In a suit to set aside a deed; td whi<^ the ( 
plaintiff has been a party h the onus lies oh him 
to make out a case for setting aside* ' equita- , 
ble grounda, a deed duly executed ^ ayaJuabto 
considfcmtton. Ariiidbal t 
homed, fr Bomv L» R*%68J 

CkandavaUkau, f. ' ; t; ' ; . ■ 

Reference.— f App. Cos. 311, ?. . \ . 

1(2) Limitation— suit for cOfoetk ^u^tfiniitrUy 
meni— proof of knouHedg e of facts entitling 
cancellation of hist^menL 
When a plaintiff sues for cancellation of. an 
instrument and when he sets out the facts en- 
titling him to have the instrument cancelled 
and when he alleges that those facts... became 
known tohim at a certain fcime, 3 ttis incumbent 
on a defendant, whopfeada limitation, to dislodge 
the plaintiff from. hi* position and to allege and 
prove a knowledge prior to theperiod from Which 
time begihi io ruh. If no evidence were given 
on either aide, the plea of limitation would fell, 
touts Y.Gajadhar, 2 N.L.R. 98. j 
IstfAY, J.C.' ' ■’ , . 

References— M M. 291, 6 A. ttifil t 7.:»» 841, 
17 C. 618, 24 B. 960, 22 <X 602 Aflftil jaW.N. 
548, H, ' ^ ' 

(8) Sait by defeated elahnant under S . 883 
Gin.pro. Code. . 

When a plaintiff seeks by a suit under S. 283, 
C.P.C., to establish his right to property, which 
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Burden of proof.— (Continued). Borden of proot^(Oontinued.) 


was attached in execution, after having failed 
in an attempt to procure the removal of the at- 
tachment, the burden of proving that he ac- 
quired the property in good faith and for con- 
sideration lies on him* Naray&n Ganesh 
Gh&t&te v. BhioraJ, 9 N.L.B. 87. 

Batten, a.j.c. 

References. — 6 C.P.L.R. 81 and 9 C.P.L.R. 
142, R. 1 

(4) Patni sale— Suit by purchaser— Suit for 
possession— Land within patni area — Mai or 
lakherj. 

When a purohasor at a patni sale proves his 
purchase and, on hia applying for, possession, is 
resisted by persons holding lands included 
within the ambit of the patni tenure, who set 
up the defence <hat the lands held by them are 
lakheraj and not mat, it is for the defendants 
to prove that the landB have been held not 
under the patni tenure, but as lakheraj (a). 
Baahi Bhusan Bakshi v. Mahomed Matain, 4 
C. L. J, 548. 

Brett ft Gupta, jj. 

Reference;— (a) 14 M. I. A. 152, D. 

(5) — as to Khatries being governed by Cus- 
tomary law of agricultural tribes~See Custom 
(Punjab), No 13, 12 P. B. 1906. 

(6) Claim for possession of property-Plain- 
tiff denying defendant’s alleged right to ease- 
ment— See Easements, No. 1, 26 P.L.R. 1906. 

(7) — of a special custom inconsistent with 
ordinary rules of inheritance — See Custom 
(Punjab), No. If, 18 P. B. 1906. 

(8) Presumption of death-See Evidence 
Act (I of 1872), No. 26, 8 Bom. L. B. 226. 

(9) The — is on the plaintiff, in the first in- 
stance, in a suit by a landlord for possession of 
land on the ground that it is vial and not 2a- 
khiraj—Bee Landlord and Tenant, No. 2, 10 
C. W. N. 484. 

(10) Iif a suit by a purchaser at a revenue sale 
under Bengal Act XI of 1859, against an occu- 
pancy raiyat, the— is on the latter to show that 
at the time of the sale he was a raiyat within 
S. 21 of Aet VIII of 1885 (B.C.)— Sec Act XI 
of 1859 (Bengal), No. 2, 10 C.W.N. 497. 

> (11) Extent of— on plaintiff in a suit for mali- 
cious, prosecution, where he was convicted in 
■f^gt Court and acquitted only on appeal — See 
^jfjciouB Prosecution, No. 2, 16 fti.L.J. 18. 

(lty) Landlord and tenant, suit between- 


Denial of liability to execute repairs— See 
Transfer of Property Act, No. 112, 3 A.L.J. 
184. 

(13) Custom of succession at varianoe with 
lex loci— See Hindu Law (Marriage), No. 1, 9 

A. L.J. 209. 

(14) Suit to recover possession — Burden on 
plaintiff to show a better right to possession in 
himself than in the defendant— See Possession, 
No. 1, 8 Bom. L.R. 96. 

(15) —as to valid attestation of mortgage- 
deed sued on — Applicability of maxim rite ami - 
nia esse acta— Sec Transfer of Property Act, 
No. 42, 2 N.L.B. 10. 

(16) In a suit governed by Art. 144 the — is 
on the defendant to show when the adverse 
possession he relies on commenced. See Limi- 
tation Act, No. 103, 2N.L.B. 82. 

(17) —in a Buit by vendee for possession— 
See Limitation Act, No. 108, A.W.N. (1906), 
95. 

(18) Onus of proving that any particular 
lands were included in the permanent settlement 
of 1798 — See Regulation XI of 1825 (Bengal), 
No. 1, 3C.L.J. 816. 

(19) Suit for ejectment— On whom — lies — 
See Limitation Act, No. 107, 10 C.W.N. 630, 

(20) Suit by dismissed trustee against Tem- 
ple Committee for declaration that dismissal 
was wrong and illegal — Onus on plaintiff— See 
Act XX of 1863 (Religious Endowments), 
No. 1, 8 Bom! L.R. 407. 

(21) — as to adverse possession among co-sha- 
rers— See Adverse Possession, No. 5, 39 P.L, 

B. 1906. 

(22) What plaintiff has to prove in a suit 
where adverse possession is pleaded by defen- 
dant— See Adverse Possession, No. 4, 73 P. 
L.R. 1906. 

(23) Member of a joint' Hindu family going 
into trade with funds not belonging to family— 
whether acquisition of trade joint family pro- 
perty or self-acquisition of acquirer — See Hindu 
Law (Self Acquisition), No. 1, 25 P.R. 1906. 

( (24) Bight to pre-emption based on custom — 
who to prove discontinuance of such Custom — 
See Pre-emption, No. 19, A.W.N, (1906), 174. 

(25) Suit for possession — defence of limitation 
—Plaintiff to prove subsisting title— See Pos- 
session, No, 3, 3 A.L.J, 567, 
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Btutita of 

• • , 

(26)—li<* on him who allege* that the lew in 
a Foreign State dWtam from British Law*— See 

CONFLICT OF LaWS, Ko. 1, 8 BotO. L, B. 526< 

{87) Claim to exemption from enhance* 
ment of rant— What ha* to be proved— Act VHI 
of 1885 (B. C.), S. 50-Bee Act VIII OF 1885 
(Bnngal TmittW), No, 80, 4 C.L.J. 87. 

(88) Presumption of jointn^® in Dayabhaga 
temiliM — r'Puoof of exclusion— See Hinj>c Law 
(Joint Fahilt), No. 14, 4 C.L.J. 56. 

(80) Hindu Law— disqualification from in- 
heritage— presumption— leprosy— See Hindu 
Law (Lvhbwtancic), No. 9, 4 OX.J. 898. 

(80) Sait tor damages to malicious arrest— 
on whom— liee— Seo Malicious Abbkst, No. 
1,29 81. 268. 

(81) Sait to damage? to false imprison- 
ment— On whom— lies— See Malicious Abkbst, 
No. 1, 22 81. 208. 

(82) The cftras of proving that a particular 
tom of vicinage gives a preferential right of 
prescription vests on the person asserting ii— 
Soo Ocstok (F 4 CUL 1 A 11 to Puxjab), No/S$, 07 
P. R. 1906. 

(88)— as to ’Tarwad necessity to debt in- 
curred by Kawiavan— See Makuuaxkattayam 
Law (IteBT), No. 1, 21 T.L. B. 289. 

(64)— as to discharge of amount due undqr 
a pro-note, resting on defendant admitting 
exeotttto-^-Sc* Pbomimowt Notfc, No. 8, 0 0. 
C.815. ^ 

(85)— in matter of title to succeed to religious 
institutions— S^e Customs (fbouwah to 
Punjab), No. 68, 148 P.LJL 190C. 

(83) Presumption of death of missing person 
—See Mabomsdam Law (Succession), No. 1, 2 
C.L.J. 980 (f JO.) 

(87) Soticiter-exeeufcor preparing and attest- 
ing wttl-^Clause permitting him to charge to 
professional Mid other services— How Court to 
be satisfied as lobonafldcs and genuineness of 
cUuuO-tSe* WtLt, No. 2, 9 C. W. N. 769 (P.0.) 

See, qi$ 0 t I, Accounts, No. 4; Act V of 28t2 
(Probate and AdmnisU'ahoti)^ 

Np. 8: am xxvi of im 

{ Ottdk ), No. 2 i Adverse Posses* 
sum, Nb. 9; Civ . Pro. Code , 


Baiden of pvortL—(Coneladed), 

See, also, J, Evidence Act, Not. 80, 8* 
and 88; 

Hindu Law {AiipnatUm), No, 2: 
„ (Inheritance), No. 1 ; 

„ (Joint family). Nos 

l,8and9; 

m (Legitimacy, No. 8 ; 

„»* (Reversion* s), No ,# ; 

• M (Self -Acquisition), 

it No . 2. 

Inam No, 8 ; International Law, 
No. 2 ; Landlord and 
Tenant, No. 17; Limitation 
Act, Eos. 88 and 228 ; 
Mahomdm Law (Adoption), No. 
i; 

{Legitimacy), No. 
ft; 

(Succession), No. 
9; 

Mortgage (Redemption), No, 9*, 
Pre-emption, Nos. 8 and 20; 
Trade Mark, No. J; and Trans- 
fer of Property Act, No. 70 i . 
and Will , Nos. 4 and 24. 

Bartel. 

Bight of— and of reciting ptayetss baton 
burial— Civil right— See Oiv. Poo Conn, No. 6, 
10 8I.L.J. 471. 

Burmese Law (Ktittaa Adoption). 

Bee I i 258. 

Burning Ghat 

(1) Acquisition by Government— Compensa- 
tion— Respectiveclaim* of Municipality and 
owner of the soU-r-Redication of user— 
Extinction of use— Reverter to owner— 
Market-value of burning ground— Bengal 
Municipal Art (III B. C. of 2884). 8. 80- 
Construction— u And Ghat "—Mean* 

ing . 

An owner of lands may appropriate land to 
public use and yet retain in himself all suOh 
rights, in the soil as an compatible with the 
full exercise and enjoyment of the Public use, 
to which the property has been devoted* audit 
is not essential to constitute a valid dedica- 
tion that legal title should pass from the owner. 
Nor is It inconsistent with an effectual dedica- 


tes. 58, 289 and 898 ; Contract 
Art, Nos. 4 and 19; Chauki- tion that the owner should continue to make 

dart Chakaran Land, No. 8; any and all uses of the land, which do not 

Costs^ No. 29; Decree, No. 9; , interfere with the uses for which H is dedicated: 
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Bunking Obit,— (Concluded,) 

Held , in respect of land, which had not been 
expressly dedicated but wan used by the public 
as a burning ground, that the circumstances of 
the case showed that the owner made a dedica- 
tion of the user of the property for the purposes 
of a burning ground, such dedication to remain 
in force only so long as the property continued 
to lie used as a burning ground. 

When the sole use to whi$h property had 
been dedicated becomes impossible of execution 
by reason of a statutory acquisition and compul- 
sory use, for purposes inconsistent with the 
original dedication, it reverts to the dedioator 
or his representative. 

Although it is an essential element of a good 
dedication that it should be irrevocable, never- 
theless when, after a valid dedication has been 
made, the use for which the property dedicated 
becomes impossible of execution or the object of 
the use wholly fails, there is an abandonment, 
in consequence of which the rights of the public 
therein fail and a reversion takes place, the 
dedication being taken to have spent its force 
when the use ceases (a). 

Unlike the road-land which was acquired by 
the Collector in the above case, the burning 
ground in this case, treated as such, had a 
market-value, which had been actually assessed. 
Therefore, the person who was proved to be 
owner of the soil was entitled to the compensa- 
tion assessed. 

The word ghat in S. 30 of the Bengal Munici- 
pal Act does not include a tract of bind used as 
a burning ground. 

The sub-soil under a ghat does not vest in the 
Municipality under S. 30 of tho Act ; but the 
ghat itself does. 

The Legislature, by ouacting S. 80, intended 
that such roads, etc., as arc private property, or 
are maintained by Government or at the public 
expense should not vest iu the Municipality. 

The Chairman, Howrah Municipality v. 
Khettra KristoMitter, 10 CAV.N. 1044*4 C. 
L.J. 343 = 88 C. 1990. 

IIamFixi and Mookebjtsk, jj. 

Reference*.— (a) 1 C.W.N. 698 = 24 I.A. 177 = 
96 C. 194, D. 

Cancellation. 

(1 ) — Of sale deed on the ground of fraud and 
misrepresentation , mit by vendee for— pur- 
chaser's knowledge of defect in vendor *$ 


Cancellation.— {Concluded}. 

title , effect of % an usual covenant of title 
implied . 

Plaintiff sued for cancellation of a sale deed, 
in his favor, on the ground of fraud and mis- 
representation practised by the vendors, claim- 
ing a lien on the plaint properties, for reco- 
very of the purchase money paid, and praying 
that such lien ought to take precedence over a 
charge under a hypothecation decree, to which 
ho himself had been a party. The lower Court 
found on tho evidence and probabilities thlit 
the defendants did not mnke any misrepresen- 
tations to tho plaintiff and that the plaintiff 
purchased the properties with full knowledge 
of the nature of the defendants* title. 
Admittedly, the plaintiff was told that tho 
lands were hold on an Adakatathu Otti 
and ho did not make further . enquiries 
about tlio Otti. Held , tha a purchaser who 
has notice of a partial fact or instrument 
should be held to have notice of all 
connected facts aud instruments and that, 
whore the defect of the vendor's title was also 
within the knowledge of the purchaser, he 
could not claim the benefit of the usual implied 
covenants for title (a) ; held , also, that, if a 
prior mortgagee, who is made a party to a suit 
by a puisne mortgagee, omits to set up his 
prior lien and a decree is passed generally for 
sale without imposing a liability on the 
subsequent mortgagee, cannot afterwards bring 
a suit to enforce his prior lien, (b) Kattakhu 
Yelayudhan Padraanabhan y. Mathevan Kali, 
21 T. L. R. 266. 

SADASIVA AlYAR, C. J.. & OOVINDA PlLLAI 

and Padmakabha Aiyar, ij. 

References (a) 14 T.L.R, 221 ; 19 T. L. R. 
185 & 26 B. 619, R. (b) 24 A. 429 and 31 C. 259 
R. 

See , also, 7, Contract Act , A T c. 

Carrier. 

Suit against a, for compensation for non- 
delivery of goods, governed by Art. 31 of the 
Limitation Act— See Limitation Act (XV of 
1877), No. 47, 108 P.R. 1906. 

Carriers. 

(1) Liability of , for negligence and damage to 
goods— Rill of lading— Provision as to ex- 
emption from liability, effect of . 

The goods (rioe bags) belonging to the plain- 
tiff were shipped in a steamer belonging to the 
defendant company, tor delivery to the plain 
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tiffs Agent at another port, and, on arrival at 
that port, were placed by the Company on the 
foreshore, where, however, they were destroyed 
under the orders of the Municipal authorities, 
on the ground tint they had become damaged 
by rain and unfit for consumption. 

The condition in the bill of lading ran thus : 
— “In all cases and under all circumstances, 
the liability of the Company shall absolutely 
cease, when the goods arc free of ship's tackle, 
ojid, thereupon, the goods shall be, for all 
purposes and in every respect, at the risk of the 
shipper or consignee.” 

* In a suit by the plaintiff for recovery of the 
value of the rice so damaged, 

Held — Per Subrahmania Aiyah, j — T ho 
Company, in landing the goods without pre- 
cautions to prevent damage to them, failed to 
take the same care of the plaintiff’s goods as a 
prudent person would, in similar circumstan- 
ces, have token of like goods of his own, und 
the damage was, therefore, the result of the 
Company’s negligence. The condition in tl -j 
B ill of lading puts an end to the Company’s 
liability as carriers, when the goods leave the 
ship’s tackle, but constitutes their subsequent 
possession, until delivery, as that of 
Indices. For, if it were otherwise, the Bill of 
lading might be construed so as to exempt 
the Company even from wilful misconduct 
on the part of the Company’s sevan ts (a). 

• 

Per Miller, J. (contra) ' The Company arc 
amply protected, against all responsibility, by 
the terms of the Bill of lading and arc, there- 
fore, not liable for damages. Tho general 
exception of noglience will apply to all stages of 
the transaction covered by the contract, and is 
not restricted to that stage, during which the 
goods are actually in the ship (b ) ; but if there 
is a special clause dealing with a particular 
stage of the transaction, that must be applied, , 
to the exclusion of the general exception, (c) 
and it has been frequently held that an excep- 
tion against negligence is valid if clearly expres- 
sed (d). ILYA Sheik Mahomed Bavuthar v. 
The B.I.S.H. Company, I M.L.T. 387. 
Subrahmania Aiyar and Miller, jj. 

References:— ( a) 10 Q.B. 256, F; 26 L. T. 
704, Cans; 22 B. 184; R. (b) 18 B. 571, 10 C. 
489, Compd. (0) 22 B. 184, Gompd. (d) 10 C. 
489, 18 B. 571, F. (e) 82 L.J.Q.B. 77 Appl . 
Carrier! Bet. 

See Act iii or 1866. 


Caste Disabilities Removal let. 

See Act XXI of 1850. 

Cause of action. 

(1) Pro-note , Cause of action existing inde- 
pendently of— Maintainability of suit on. • 

When a cause of action for money is complete 
in itself, whether for goods sold or for money 
lent or for any othor claim, and the debtor, 
then, gives a bil^or note to the creditor for pay- 
ment of the money at a future time, the cre- 
ditor, if the bill or note is not paid at maturity, 
may sue on the original consideration, provided 
he has not endorsed or lost or parted with the 
bill or note, under such circumstances as to 
mako the debtor liable upon it to some third 
person, but when the original causo of action* 
is the bill or noto itself and does not exist 
independently o& it, there is no cause of action 
for money lent otherwise than upon tho uote 
itself. Yar&lagadda Yeeraragatayya y. 
Gorantla Bamayya, 15 M.L.J. 484 - 29M. 111. 

Bodd.'m and Sankaras Nair, ja 

References.— 1 C. 256, F. 10 M. 94, Distil. 

a (2) Whether— for a suit by judgment-debtor 
to recover money paid to the decree-holder 
under nu agreement, accrues boforc actual exe- 
cution has been taken out in spite of the agree- 
ment— See Right of Suit, No. 2, 16 M. L. J. 
54. 

(8) Meaning of the term— See Letters Pat- 
ent (Bombay), No. 2, 30 B. 167. 

(4) Suit by a dismissed servant of Govern- 
ment against the Secretary of State— See Se- 
cretary of State, No. 1, 38 C. 0G9. 

(5) Suit on an oral agreement embodied iif an 
unstamped pro-note— admission by defendant 
— See Stamp Act (IT of 1899), No. G, 66 P. R. 
1906. 

(6) suit for cancellation of a deed for fraud 
and misrepresentation— Cause of action in 
plaint , alteration of, whether permissible. 

This was a suit fbr cancellation of a sale-deed 
in favor of plaintiff, on the ground of fraud and 
misrepresentation practised upon him by the 
vendors. The basis of the suit was the alleged 
fraud and misrepresentation on the part of the 
defendants and, there having been no proof of 
them, the suit fatted. It was, however, contend- 
ed on appeal that, notwithstanding the absence 
of proof of the fraud set up, plaintiff was 
entitled to suoeeed on the ground of fif* right 
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to claim damages as lor the broach ofaucx- 
pmm covenant found h) the deed sought to bo 
cancelled. 

Held, that, no reference whatever having been 
made in the plaint to any covenant for title, it 
was not competent to the plaintiff to alter his 
plaint, based on one cause of action giving rise 
to one set of reliefs, into one on a different 
cause of action, giving rise to a different and 
inconsistent sot of reliefs Kanakku Yglayudhan 
Padmonobhon v. Mathevan Kali, 91 T, L. R. 

m, 

Sadawva Ai\ah, c .}& Govikda Pillai and 
Padmanabha Aiyab, 3J. 

(7) Where a promissory note is the sole— 
Whether liability independent of note could form 
basis of suit-See Pnontnoav Note, No. 3, 9 O* 
C. 816. 

(8) — agajnsfc different transferees of widow, 
Joined in a single suit by reversioner, whether 
amounts to misjoinder of— See Civ. Pbo. Code, 
No. 54,«b o. c. mo. 

(9) Words imputing unchastity to wife afford 
—to husband without proof of special damag^ 
—See Defamation, No. 1, 4 C.L.J. 868. 

( 10 ) Imputation of sorcery against wifeafior* 
ditto— 1 to husband for defamation— See Defa- 
mation, No. 2, 4C.L.J. 390. 

(11) Appropriation hf debt due to minor by 
third party— Whether there is any, as against 
«Uch third party— See Joint tout-feasors, No. 
1, 147 P.L.R. 06* 

Seel, isr,m. 

See, also, 1, Civ. Pro. Code, Nos, 26 & 26; 
typ ontrootAct, No. 12; Ghatwdti Tenure, 
No. 1 ; Limitation, No. 21 ; Limitation Act, 
Nos* 16, 26 <5 108; Mmfobnder of Gaum of 
actum, Noe. 2 4b 4; Pleadings, No. 6; 
Pre-emption, No. 9; Pee Judicata, No. 29; 
Sltmdty of Title , No, 1. 

Ctnajb 

X, Act V of 1661 ( Probate and Administration), 
No. 6. M 

ftareot ttmptor* 

* £** X, Qtoil Pro. Code, No. 206 and Transfer 

» ; .Of Pro. Act , No 26. 

^Caeiiflad pur oha ey . 

w Meaning of— SeeCiv. Pup Core, No. 187, 8 
/Born. L. B. 87 8. 

$ee } ah o, X, Res Judicata, No, 6, 


I Gees. 

Act III of 1901 ($P. Land forenue). 

Goss Act (Bengal). 

See Act IXnfim , ' 

Chador Andos!. 

-I, Act XV of 16J6, No. 1. 

Chokron Load. 

-I, Chowkidari CUakran Land , N«, I. 

Chomperty. 

(1) Sec under Contr vct act, No. 0, 20 P.D.R. 

1000. 

(2) The sale of a mere right to sue is had for 
—See Actionable Claim, No. 1, 2 N. L. R. 17.' 

(8)— Agreement to supply funds for suit, 
whether— See Contract Act, No. 8, 26 P. R. 
1906. 

See , also, J, of suit. No. 23. 

Churg*. 

(1) Mortgagee under mortgage executed he-* 
ween date of dofault and date of sale entitled to 
—on surplus sale-proceeds on sale lor arrears 
a of Revenue — Sre Transfer of ProFehtt Act, 
No. 56, 8 C.L.J. 62. 

(2; A plaintiff attaching the property of the 
defendant before judgment has no— on the pro- 
perty attached, so as to have priority over other 
creditors— See Civ. Pro. Coots, No. 100, 10 
O'. W. N. 684. 

(8) Decree on compromise creating— dor main- 
tenance— Inability of bona fide transferee for 
value without notice— See Transfer of Pro- 
FEwnr Act, No. 17, A.W.N, 1906, 165. 

(4) Whether a mortgagor redeeming a 
mortgage has a— on the internet* oftfce other 
co*mortgagors for the amount payable by the 
latter— See Mortgage (RimRMWWeft, No* 6, 
10C.W.N. 6$$(PAK 

(5) Redemption of whole pn^porky pur- 
chaser in execution of a simple mphey decree 
against one of the mortgagor's right too 

the shorn of Other 

Mortgage SfcdUffi A* W* N. 

(1906), 179 A 17$ 

(6) Money paid by the pti*efcaccr ii part 
,of the mortgaged property to joy off dm prior 

mortgage, See TkAw^FhfcW Act, 

NO 86, 9 O, 0* 359. 1 v 

(7) Wither wainteri^^ 

is a— on til* husband** «too 

Daw (MAmw*wfc) f Kp. fi« 10 C#W «*< 10*4« 
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CimtOo — fO ^ ofuded ). 

(8) Right of a ^mortgagor who was paid off 

the entire mortgage*debt to a— $n (/ho mortga- 
ged property— See Transfer dp wowtkTy Act 
(IV of 18&), No. 64, 4 0. L. t . 79. > 

(9) Vendor's— for unpaid purchase-money, 
limitation for suit to enforce — So© Limitation 
Act, No. 9ft, 99 M. 805. 

(10) — under S. 65 of Bengal Tenancy Act, 
whether one Within S, 100 of Transfer of Pro* 
party Act— See Act VIII of 1885 (Bengal 

* Tenancy) t No. 88, 4 0. L. J. 319. 

(11) Suit for recovery of arrears of malikhana 
— no— claimed on land— See Limitation Act, 
No. 73, 88 0.998. 

(13) Suit for sale pn foot of mortgage of pro* 
porty subject to a charge for maintenance— See 
Transfer of Property Act, No. 77, 8 
A.L.J. 648. 

(18) Suit under Transfei of Property Aet,S. 67, 
eompiosmaed — Simple money-decroc with a 
charge on property - Decree holdei how to en- 
force charge- Sec Transfer of Property \ct 
(IV of 1883), No. 102, 2 A.L$. 470= A. W. N. 
(1005), 180. 

(14) Ateignmont at- -on immovable proper- 
ly— See Bboibibaiion Act (ITI ok 1877), No. 
14, 190 P. L . R 1906. 

See , aho , 1 , Cm . Pto Code , No . 176 ; Mortga - 
ge (Kxtipctton of Secunty ), No 1 , Mortga - 
. go ( Redemption ), Nos , 16 if 19 ; Mahome - 
dim haw , ( toakf ). No , 3 ; Tiansfei of Pro - 
party Ad , Nos 13 , 17 , 19 , 31 , 40 , 41 , 66 , 
74 478 . 

Charter hct. 

ft, lS-t'The power of transfer contained in- 
is dependent upon the eseroiae of appellate 
Jurisdiction— I See Lbttbbs Pathnt '(Bombay), 
No, 8, 8 C.L.3 . 6 (P.O.), 

©xwrtw-perty. 

— 3, jWe«*ntile Law, No 1. 

fgMttdMIhfc- t , OHdoM , No , 0. 

fWafOobi'ofthe Punjab. 

Stall Civil Pro . Code , No 04 and Punjab 
Court * 4d > $o 
.4fcM$ifetf'(AftkNui lewd. 

Ptadmtt Utito tate at R6Y0»ne-Mile— Sale— 
3^79 (ftwruAi.), No. 2, 


Chit Pend* 

* * 

(1) Association consisting of more than 90 
persons— Unregistered Company— MaintainaW- 
hty of suit for recovery erf subscription — See 
Act VI of 1883 (Companies)/ No. 3, 1 H.L.T. 
106. 

(3)— consisting of more than twenty mem- 
bers, necessity for registration, under the Com- 
panies’ Act— See Act VI of 1683 (Compani- 
es), No. 1, 1 M. L. T. 387. 

thltty, 

(1)— transaction, security-bond by j prwd 
subscriber under , provision in, /or pay- 
ment in entirety on default in instalment* 
whether enforceable by assignee. 

A security bond, executed by the defendants 
to the foreman oftheChrtty transaction in ques- 
tion, was assigned by the latter to the plain- 
tiff, an unprised subscriber, in discharge of the 
subsenptionb paid by him. On plaintiff suing 
under the security-bond for recovery, in a lump, 
of the subscriptions due by the defen- 
dants, it was urged that the plaintiff, as the 
assignee, could not claim the benefit of the 
clause in the security bond, ns to payment in 
a lump on default, since the clause was a pen* 
al one and could enure only for the benefit of 
the absignor. Held, that the above clause was 
not a penal one so as to be unenforceable (a) 
and, the assignor's right to enforce such a sti- 
pulation not having been disputed, such a 
nght could bo claimed as well by the assignee, 
on the general principle that an assignee is Or- 
dinarily entitled to all the rights of his assign- 
or. Krishnen lamest y. Raraen Aiyappen, 
31 T. L. E. 53, 

Vencobachariar, 04h and Paimcanaeba 
ms, *. 

JUtference:~(tk) lft T. L. E. 183, F* 

! Chote. l amw bmd Iww Irt. 

' 8sa Act VI of 1878 (Bong*)). 

I 

Chttndawaiid.* 

Custom at, in matters of auoCMhloiv— Sac 
Customs (PxavLupTQ N&, 69, 249 P. 

L. K. IMS. 

Ctroutt Committee. 

Proceeding, of— is good tndento iaqmwtjom 
relating to rights of Covenuneat with nwpoot 
to Zawindari Property— See BmanccTuiuaes, 

1 Ho. 2, 8C.L.J. lfP.O.) „ 
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Civil Coopt* 

Magistrate exorcising jurisdiction Under S. 
488 of the Cr. V. Code is bound by decree of — 
touching matters he has to decide, in the pro- 
ceedings— See Degree, No. 1, 9 O.C. 49 (B«) 

See I, Act X of 1876 (Bombay), No . 1 ; Cri- 
minal Pro. Code , No. 1 ; Civil Pro . Code , 
No. 318 ; Kumaon Buies , 1894, No. 1 and 
Jurisdiction (of Civil Courts ), No. 31. 

Civil Court {Lower Barra*)* 

I, Civ. Pro. Code , No. 336. ^ 

Civil Courts* 

Power of — to question reasons assigned by 
Revenue authorities for granting or refusing 
application* for Darkhast — See Darkhast 
Bulks, No. 1, 1 M.L.T. 278. 

Civil Courts Act (Bengal). 

See Act XII of 1887 (Bengal). 

Civil Courts Act (Bombay). 

See Act xiv of 1869 (Bombay Civil Courts), 

Civil Procedure Code (Act XIY of 1882). 

(1) The provision* of the Civ. Pro. Code are 
not exhaustive. 

A lunatic may sue through his next friend 
oven though not adjudged a lun itic under any 
law (a). Rasik Lall Butt v. Bldhu Mukhi Dasi, 
10 C.W.N. 719=4 C.L.J. 306=33 C. 1094. 

Ramp ini and Mookerjkb, jj. 

llefcrencc. — (a) 6 M. 380, Diss. 

f2) S. 2— An award under Ss. 26, 30 and 54 of 
Act I of 1894 (Land Acquisition) is a decree 
within the meauing of — See Act 1 of 1894 
(Land Acquisition), No. 21, 53 P.li. 1906. 

See also , I, Decree. No. 1 ; Act 11 of 1901 
(N. W. P. Tenancy ), Nos. 7 it 8; and Civ , 
Pro . Code , Nos. & it 6. 

(8) Ss. 3, 108 , 688 (9 )— applicability of S. 
108 to execution procetdings — * Kxparte 
decree*, meaning of— Appeal fivm older 
rejecting application to set aside ex parte 
decree — Inherent pomr of Court to set aside 
its own order, made ex parte. 

1. 108 of the Code of Civil Procedure applies 
to execution-proceedings. When, therefore, an 
urder was passed ex parte in the execution 
proceedings, directing the payment of a certain 
gain, of money by the jhdgment-dobtors to the 
decree-holder in satisfaction of the decree, the 
ojditft W*s one under S. 244, C.P.C, and was a 
‘deefe$;within the moaning of S. 2 of the Code, 
andjjfnU was passed without service of any 
notfoeimderJS. 248, C. P. C., upon one of the J 


Civil Procedure Coda (Art XIY ef 4882)*-*r 

(Continued). / ' « 

judgment-debtors, he may apply under S. 108 

O. P. C. to have the ex parte order set aside. 

An appeal would lie, under S. 588, cl. (9), C, 

P. C., from an order, dismissing an application 
under S. 108 of the Code on the ground that S* 
108 of the Code did not apply to execution pro- 
ceedings, if the application could be entertained 
under that section. 

The Court has an inherent power to prevent 
an abuse of its processes and is competent to < 
revise an order made in the absence of the 
opposite party and without service of notice 
upon him, which the law directs should be ser- 
ved. Krishna Chandra Pal v. Protab Chand- 
ra Pal, 8 C. L. J. 276. 

Mitra and Geidt, jj. 

(4) Ss. 2 , 562, 583 , and 588 — Restitution — 
Decree ex parte, pmperty taken in execution 
of— Decree set aside and case remanded in 
appeal, effect of— Court, remanding a case, 
power of— 

When a decree is set aside on appeal and the 
case is remanded under 8. 562, the appellant 
is entitled to restitution of tho property taken 
possession of, in execution of the decree so set 
aside, although an appeal has been preferred 
against the order of remaud. Every Court, 
which sets aside an order or decree, has inher- 
ent power to order restitution qf anything 
taken in execution of the decree or order sot m 
aside, (n) fiaroda Prasad Chatterjee v. 
Baudamini Debya, 3 C.L.J. 181. 

Rampixi and Bodilly, jj. 

References.— (a) 14 C. 484 and 21 C. 989, l\ 

S. 4 — I, Act I of 1879 (Chota Nagpur Land- 
lord and Tenant), No. 1. 

(5) S. 11— Suit of a civil nature-*~Idol, 
location of. 

Suits as to religious rites and ceremonies, 
which involve no question of the right- to pro- 
perty or to an office, are not suits of a civil 
nature and, therefore, not cognisable by a. Civil 
Court. . . ' # 

A worshipper of certain idols cannot, there- 
fore, maintain a suit against the custodians of 
these idols to locate them in a certain temple, 
instead of in another temple^ so long a* his 
right to worship the idols- is hoi. denied. 
Lokenath Jfisra v. Dasarath! TaWari, 2 C.L. ; 
J. 590=32 C. 1072=10 C.W.N. 505*. 

Pratt and Bodilly, jj. 
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Civil ProMdurt Code (Act OT of 1082). 

—(Continued). 

Reference*.— 5 B. 80 and 11 M.L.J. 215, F. 
21 C. 468 ,IRstd. 

, (C) S. 11— See Religious Endowments, No. 
1, 10 M.L.J. 150. 

(7) 8. 11— Offering— { Sacrifice— ^ Suit for 

offering , maintainability of. 

A and B wore the owners of a zcmindari 
within whioh was an idol X. According to an 
9 immemorial custom, the flesh of the first goat 
offered to X by the sebaits was taken by the 
zemindars. Upon the death of A, the sebaits 
refused to allow his representative, 0, to have a 
share of the goat. C sued for declaration of 
right to share in the flesh of the sacrificial 
goat : 

Held , that* the suit was maintainable. 

Darga GJtaran Pathak v. Kajabala Dell, 4 

C.L.J. 469. 

Maclean v c.j. and Mookkrjee, j. 

(8) S. 11 — Explanation — Suit of C ivll 
nature — Right of binHaland of reciting 
prayer* before burial. 

In suits relating purely to rituals or religious 
observances, the Civil Courts have no jurisdic- 
tion ; but the Courts ale bound to enquire into 
the questions of religion or ritual, which are 
material for determining civil rights in dispute 
between the parties (a). 

When the matter is of a mixed spiritual and 
temporal character, the question will depend 
upon the nature of the connection betwoon the 
facts, and will bo, in fact, whether the spiritual 
question is so intrinsically connected with the 
temporal, as to be inseparable from it. If so, 
it would be the duty of the Courts, in trying 
the civil disputes, to enquire into the spiritual 
matter thus intimately related. 

The right of burial is a civil right (b) and, if 
the recitation of prayer at a particular spot in 
the mosque is a necessary part of the burial, 
and the plaintiffs are hindered from exercising 
their customary right in such matter, the 
interference by the defendants would be an 
invasion of their right, giving rise to a suit cog- 
nizable by Civil Courts. Kooni Mohamad an 
Kern Sahib Tharagan v. M. Mam&du Meera 
Sahib Tharagan, 16 MX ,J. 471 ~I.M.L.T. 428. 

SunBAHMANiA Atyab And Miller, jj. 
Reference* 7 B. 823, R. (6) 26 B, 198 , 11 


Civil Procedure Code (hot XIY of 1889). 

(Continued). 

(8-o) S*. lit, 13 , 622— Scope of 8*. 12 and 13— 
Procedure to be adopted under both the sections— 
Dismissal of suit rightly , though on ivrmg 
gwnnds—IIigh Court's power of revision. 

Where a suit is first instituted in a Sub-Judge’s 
Court, and a second suit is instituted for the 
same relief in a District Munsiff’s Court, the 
District Munaiff ought to dismiss the suit before 
him, as barred by S. 12, and not merely keep it 
pending the decision of tho earliar suit in the 
Sub- Judge's Court. S. 12 is in some respects 
similar to the principle of S. 13 (n); and both 
are aimed against superfluous suits, and the 
procedure under both the sections ought, fcberer 
lore, to be the some. Where the Munsiff, under 
the above circumstances, did not dismiss the 
suit, but kept it pending, and then it was 
moved into tho sub- Judge's Court, and dis- 
missed by him, the District Judge has jurisdic- 
tion to hear the appeal against that decision, 
and should do so. Where the District Judge 
rightly dismisses such an appeal, though wrong 
ground, the High Court will not interfere in 
revision. Yenkappacharl v • Manjunatha 
Kamti, 16 M.L.J. 526. 

Miller, j; 

Reference : (a) 11 A. 154, R. 

S. 11— I, 163 and 166 ; and Criminal Pro. 
Code, No. 2 ; Fraud , No. 11. 

(9) S. 13 — R 39 judicata — mortgage-lie- 

demption of entirety • 

To maintain the plea of res judicata, it must 
appear, from an inspection of the record, that 
the person, whose interest is sought to bind, 
was in some way a party to tho suit. A mere 
intention on tho part of one of the parties that 
it should bo for his benefit is not enough to 
support the pica. 

A mortgagor of an undivided share may re- 
deem the entirety, at any rate if the mortgagee 
does not object and may be compelled to do 90 
if required by the mortgagee. Chaudhri 
Ahmad B&kth y. Bath Raghubar Dayal* 

7 Bom. L.R. 912 (P.G.) = 2 C.L.J. 418=2 A.L. 

J. 813=10 C.W.N. 115-15 M.L.J. 407*9 0. 

C. 7=28 A. 1*82 I. A. 229. 

Lord Davkv, Sir Andrew Scorle and 
Sir Arthur Wilson. 

(10) S. 13 — Decision in a previous suit of 
small cause nature tried as original suit — 
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Ml *fooedure Cote (let XIV of 1*83). 

«-(Con(in<4^). 

Subsequent suit involving same issue t if 
barred by res judicata. 

The point that arose lor decision and was 
referred to the Full Bench in this case ms, 
whether the decision upon a mutter which was 
directly and substantially in issue between the 
name parties in a previous suit, which, though 
tried by a District Munsiff as an original suit, 
ms one of a small cause nature and, therefore, 
In which no second appeal lay, was binding as 
res judicata in re»peot of the same matter in a 
'Subsequent Suit, in which a second appeal lay. 

* Heidi ttutf||he decision in the former suit could 
not apmwsbs res judicata , the fact that the 
former Suit was one of a small cause nature 
preventing the decision therein from operating 
as res judicata in the latter suit. Avanasi 
Oouaden and others y. Uaohammal, 16 M.L. 
J. 41**1 M. JU T. 95*39 M, 1$$. 

White, c. j. and Scbhahit^nia Aiyaxi and 
Pavxss, jj. 

Beftmiccs.—Vb (3. 671 and 98 C. 78, Hiss. 15 
BL 100, 17 M. 109, 06 M. Ill, 18 16. 189, llefd f 
to and Fe ML 17 II. 978, 94 M. 9*4 and 13 M. 
L. J. 93, overruled « 

(H) S, IdyRes judicata— o/ decisi- 
on as dearly stated in the prior judgment 
can alone form basis of—flon-collection 
of rent, effect of— 

Shit by a Zemindar for recovery of kattubadi 
In respect of certain inam lands. A previous 
suit for kattubadi for certain prior faiths, in 
respect of tlie same inam, was dismissed by the 
appellate Court &b barred on the ground that 
the plaintiff had not collected* any kattubadi 
within -twelve years prior to the date of that 
suit, but the necessary issue, whether the 
plaintiff was refused the enjoyment of the right 
for th«te twelve years was left undetermined. 
This previous judgment was pleaded as res 
judicata in bar of the present suit, Held, there 
was no re's judicata , since the finding, in the 
prior judgment, os to the non-collection of 
kattubadi fftr twelve years, was not one of final 
adjudication on the essential point of denial 
at the plaintiff’s right to the kattubadi. It is 
neither competent nor proper for the Court to 
from the clear statement m the judg- 
me& te to what was decided and, because such 
daskffin would, by itself, be unsound with refer- 
ence wO tho reason assigned for it, to substitute 
something else quite different, in order to make 
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it seem right so as to enable one of the parties 
thereto to found a plea tof m judicata, thereon* 

Jalasutram L&kshmtparayan v« Bernina 9t- 
vara Venkata Naraslmfca Naidu, 16 M.L. J, 
85*29 U. 49. 

i 

Subrahhaju a. Aitun, Ofro. c. ?. and Sa»- 
kaiun Naik, 

(19) S. 13— Suits by and against tenant 
both decided against him— Appeal from one of 
the decisions only whether barred under the sec- 
tion by reason of tho unappealed decision— See 
Bus Judicata, No, 4, Id M.L.J* 63. 

(18) 8. 28— Res judicata in rent suits— Inci- 
dental or cjUateral muss— Adjudication 
upon title to the land in rent suit* when ms 
judicata in a subsequent titU^suiU 

Where, in a suit for rout, the defendant denies 
the relationship of landlord and tenant and 
either sets up the title of a third person to the 
Jj'land for which rent is claimed, or pleads that 
i she is not in occupation of the laud, or that the 
H tenancy which existed has expired, the only 
material issue to be decided in tike suit 
whether the relationship of landlord and, tenant 
subsisted between the parties for the period 
covered by the suit, anddhe issue, if any, raised 
as to the title to the land is an incidental or 
collateral ifruo not ncoessary for the decision of 
the suit ; therefore, the adjudication on this 
latter issue cannot operate as res judicata in a 
subsequent suit between the parties for tho 
establishment of title to the land (a). 

But where, in a rent suit, the alleged tenant 
deniea jfye p laintiff* s tatic to the la nd mi d sets 
uphiswn title to tip same, t^£^U$%tp ffio 
titieto the" land becomes a substantial Issue in 
t he au it7 and ‘ffie decision of Ikin' flou#* on *$fae 
question of title becomes tes judicata in a sttjb* 
sequent suit between the parties lot establish- 
ment of title to the land (6), 

Where, in a suit brought by the plaintiff 
against the defendant for rent in respect ofjau al- 
leged jamaoi Rft. 7, the defendant pleaded that 
he did not hold any separate jama of Rs. 7 un- 
der the plaintiff, but that tire lands covered by 
the suit were included in a Jama of Re* #8 and 
odd which they hold under the plaintiff and 
the Court held that the defendant did not hold 
any separate jama of Re, 7 under the plaintiff 
and the lands of the alleged jama were included 
in tike defendant’s jams of Be, 36 and odd ; 
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Held, that the decision that the land* were 
included within tfafafsn&xtit'sjaina of R«. 88 
and odd, wosnot necessary far the decision of the 
suit, and, consequently, could net be rcsjufa 
cato in a subsequent spit, brought by the plain- 
tiff against the defendant for the declaration of 
his title to those lands and for khas possession 
thereof. fiahadeb Wiali Y, Era Rudra Hai- 
dar, MC.W.N. 82Q. 

MtntA and Objuohd, jj, 

Be/trmc4* f -~t«) 94 C, 669, 11 C, 801 (P* CJj % 
8 C, W. N. 986-96 C. 498 (F. B*), 2?. (6)91 
W, R. 640, 15 C. 750, 96 C. ISO, 11. 

qa (14) a 28— Jloft judicata— Mrsf s«i<— JTafctnp 
q money-decree on mortgage— Second suit for 

I realisation of money by sale of mortgaged 

property. , 

A mortgtgeo first sued for recovery of the 
rawtgagu-inou'W by sale of the mortgaged pro- 
perty, but, at thj hearing, took a simple money- 
decree by Content. Failing to realise the same, 
bo sued for roalisation of the amount by ^als 
of the mortgaged property . Held, the present^ 
suit was barred bv explanation 3, S. 13, C.P.C.|J 
fihtbu Bern v. Chandra Mohan Jana, S3 C.‘ 
840. 

Maoluax^ c. J. and Gedit, j. 

Reference*.— 7 C. 78 and 7 C. 714, Dlstd. 

•(15) S. 25— Bes Judicata — Decision errone* 

ous in law over-ruled kg a later decision. 

The respondents, superior proprietors of a 
village, sued the appellants, birt-holdeis under 
a decree of the Settlement Court, according to 
which the appellants wore bound to pay as rent 
to the respondents Jths of the nikasi of the 
village* The respondents asserted that they 
were entitled to {the of the nikasi of oach year, 
while the appellants contended that they were 
not bound to pay more than fths of the nikasi 
asBume^ by the Settlement Officer for the 
phrpose of assessing Government Revenue, 
that is, fths of double the amount of Govern- 
ment Revenue. In a previous ease between 
the parties, it was decided that the rout pay- 
able by the appellants depended upon the 
ntfasi of each year and had not been fixed for 
the term of a settlement. The appellants 
contended that the decision was not binding 
upon them, first, because the point now in issue 
wtos toot then definitely decided, and, secondly, 
because that decision was based on Rent Act 
14 


Ruling No. 62, which was over-ruled by a later 
decision of the Judicial Commissioner's Oburt. 

Held, that the previous decision operated as 
res judicata, and that a decision inter partes* 
if, in other respects, it fulfilled the requirements 
of S. 13 of the Code, could not be avoided by 
showing that it was erroneous in law (a)*» 
Huddar t. Musammat fihahxada Khtssfi, 
9 0.0. 943 (B.) • 

Chamier and Griffin, j.cs. 

References. — (a) 39 C. 749, Dies., 90 M. 104, 
15 A. 397, Rout appeal No. 91 of 1900 and 6 O, 
C. 181, R, 4L 

(16) S. 18 — -Two suits decided by mine judg- 
ment— Appeal in one suit if barred by decision 
in the other— See Res Judicata, No. 90, 10 
C.W.N.984. . t • 

^ (17) <8. 19— Re* Judicata— Erroneous opinion 
on a point of lattr how far conclusive. 

An erroneous opinion on a point of law may 
be between the parties to it, but not further, 
a sufficient res judicata to preclude them from 
re-agitating it. Woman Marl Deshpandt f, 
Hart Ylthal Parulek&r, 8 Bom. L. R. 989. 
Russell— An. c. ?., and BKAmau, J. 

References:— 8 Bom. IA R. 367 & 19 B. 411, 
Expl., and discussed ; 18 B. 880, 7f. 

(18) Ss. 19 and 49— Dismissal of a prerims 
suit for redemption of a mortgage— Subsequent 
suit for redemption of the same properties fated 
on a different mortgage , whether barred . 

A previouh suit for 1 redemption, brought on a 
mortgage of 1860 by the plaintiff's predecessor 
to the defendant's forward, had boen dismissed 
on the ground that the mortgago sued on was 
not truo and the present suit was instituted for 
redemption of the same properties in respect el 
another mortgage of 1854. On a reference to 
the Full Bench of the question, whether the 
present suit was barred under S. 18 or 48,* 
C.P.C. or under both, held, that it •was not 
barrod under either of the sections. Madaifrtl * 
Hainan v. Xrlshnan Hair, 16 M.L.J. 48** 

90 M. 153 (F.B.) 

White, c. j., and Subjuhmakxa Aitab 
and Davies, jj. 

References.—' 96 M. 760, 97 M. 109, FoUd, 

92 4^959, overruled. 

(19) St. 19 , 49 — Will— Probate— Revocation 
— Suit— Res judicata— Cause* of auction, 
Joinder of— Probate by consent *• 
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A applied for grant of probate of a will. X en- 
tered a caveat on behalf of B, an infant. X 
subsequently withdrew the opposition, and, by 
consent, probate was granted to A. 6 attai- 
ned* majority, and alleging that the estate was 
being mil-administered, applied that the pro- 
*bate might either be revoked or jointly gran- 
ted to her. The application was refused. B 
then applied for revocation of the probate on 
the ground that the will was a forgery nud that 
probate had boon obtained by fraud without 
any evidence. 

Held, that assuming that S. 13 of the Code 
was applicable, the second application for revo- 
cation was not harred by constructive lies 
t judicata. inasmuch as, it was not obligatory 
upon B to take, the ground now *urgod, in her 
previous application. Quaere : Whether an 
application for revocation of probate is a suitf 
Khlrodamoyi Barman! y. Bagala Sundari 
Barman], 4 C.L.J. 49*2. 

Raw pin i & MooinsitjEK, jj. t 

^(*20) iS. 2.9, 103, 390— Partition suit — Preli- 
minary decree— Execution struck off for 
default— Fresh suit , if lies . 

A previous suit for partition brought by the 
plaintiffs having beon compromised, an Amin 
was appointed to effect a partition in terms of 
the compromise. Subsequently the parties not 
appearing, the execution-proceedings then pond- 
ing were dismissed for default. 

Held — That a fresh suit for partitiou is not 
barred by S. 18 or S. 103 of the Code (a ) . 

: S. 103 has no application to execution-pro- 
ceedings. Kadon Motion Xondul v. Blk&nta 
Nath Mondul, 10 C. W.N. 839. 

Rawpini and Geipt, jj. 

References.— (a) 13 A. 309 at p. 313, F,, ? 
Bom. Ii.R. 94, D. 

(21) 8#. 13, 244, 978,283 — Execution — Legal 
► ‘ representative of judgment-debtor -in posses- 

sion as trustee— Objection -Defence raised 
in separate suit. 

Held, that though a legal representative of 
A judgmen t-debtor. who alleges that the pro- 
sought to be sold in execution was not the 
p^ierty of the judgment-debtor but waa pro- 
j^^^posaeswod by the legal representative as 
for others, may file an objection under 
section 27{^ of the Code, there is nothing to 


compel the filing of such an objection and it is 
open to the legal 1 representative to raise the 
defence in a subsequent suit brought by the 
auction purchaser for possession. Raid Indomatf 
y. Jageshor, A.W.N. (1906), 158= 8 A.L.J. 
565 — 28 A. 644. 

Richards, j. 

References: — 12 A. 818, A.W.N. (1906), 167, B* 

(22) Ss. 19 and 244— See Res Jcdjcata. No. 
.19, 4 C.L.J. 211. 

(23) S . 13, explanation 2 and S . 43-^Res 
Judicata. 

H. S. maternal grand-father of the plaintiff 
and defendants, No. 1 and 2, owned a share in 
a village. On his doath in 1877, the defendant 
No. 1 took possession of the property. In June, 
1895, the plaintiff brought a suit for possession 
of one- third share in the property on the basis 
of a gift, alleged to have been maefo by H.S. in 
favour of himself and defendants Nos. 1 and 2. 
That suit was dismissed on the ground that the 
deed of gift was not registered and was inad- 
missible in evidence. In that suit, defendant 
.No. 2 filed a written statement in which he 
said that he had no right whatever to any of 
the property which, he said, solely belonged to 
defendant No. 1. Subsequently the plaintiff 
brought a suit for his share by inheritance in 
the property and in view of the relinquishment 
by defendant No. 2, he claimed a half-share in 
the property. 

Held, that the suit was not barred by S. 13 
explanation 2. nor by S. 43 of tho Code. Mtr 

Ihtlsh&m Haider y. Mir Baqar All, 9 O.C. 
235. 

Griffin, j.c. 

References.— 3 N.W.P.H.C. Rep. 60 and 1% 
Bom. H.C. Rep. 224, 8. 

(24) S. 13, Exp. II— See Res Judicata, No. 

18, 8 A.L.J. 541. * 

(25) S. 18, Expl. II— See Res Judicata, No. 
24, 107 P.R. 1906. 

8. 13 — See 1, 166-179 and 813*331; ActX 
* II of 1881 (iV. W. P. Bent), No. 3 ; AetVJIJ 
of 1883 (Bengal Tenancy), No. Si ; C*i\ 
Pro. Code, Nos . 14—16, 18, 23, 29 K . 8J— 
32 (a). 92,170, 216 dt 2$3;Custom (Punjab), 
No. 33 ; Decree, No 27; Evidence Act, No. 
36 ; Execution of Decree, Noa. 39, 60 <689; 
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Hindu Laic (Reversioners) t Wo. 17; Ltwi- 

1 /afion No.]78 ? Mortgage ( lledemptiop ), 

Wo*. 14&26 ; Mahomedan Law ( IFiM)., Wo. 
1 ; Preemption, No. 4ft ; Rentf, Wo, ; Trans- 
fer of Property Act, No* 06. 

8s. IS, 248, 278—1, 171 . 

Ss. 13 and 287— I, 172 . 

8*. 18, 43 4 45-1, 173. 

9 8s. IS (Expl. II), 48 it 873—1, 174. 

Ss. 18 <2 244—1, 17 5. 

Ss. 13 <t 273—1, lies judicata. No, 17. 

Sh. 13 it 373—1, 176. 

Ss. 18 it 362—1, 177. 

S. 13 (Exp. II)— 1, 178. 

S. 13 (Exp. Ill)— 1,179. 

(20) S. 16 — Bombay Civil Courts Act (A ’TV 
of 1869), S. 22 — Jurisdiction — Special 

Jurisdiction — First Class Subordinate 

Jtulgc — Jurisdiction over lands valuing less 
than Its. 5,000, situated outside h is ordinary 
jurisdiction, but within Ills sjwcial jurisdic- 
tion. 

In execution of a decree lauds belonging to 
plaintiff, which were situated in the Gadag 
Taluka and below Rs, 5,000 in valuo, were 
attached and sold by order of the First Class 
Subordinate Judge at Dharwar. The plaintiff 
then sued to set aside the sale and to recover 
possession of the lands. This suit was brought 
in the Court of the First Class Subordinate 
Judge at Dharwar. The defendant contended 
that, the land having been within the jurisdic- 
tion of thu Gadag Court, and the defendants 
also having been residents of Gadag, the suit 
ought to have been instituted in the Gadag 
Court. It appeared that Gadag was within the 
ordinary jurisdiction of the Gadag Court: and 
that it was further under a special jurisdiction 
of the Court 0 f the First Class Subordinate 
Judge at Dharwar, in suite of Rs. 5,000 and 
upwards. 

Held, that the First Class Subordinate J udge 
tot Dharwar had no jurisdiction given him by 
law to try any case relating to immovable pro- 
perty outside the local limits of his ordinary 
jurisdiction unless the value of tho subject* 
matter was Rs. 5,000. Shankarappa Irappa v. 
Kotrappa Channappa, 8 Bom. h. R. 510. 
Batty, j. 

8 . 10 - 1 , 180 , 


Clyfl Proeodure Cede (Act XIV of 1882 ); 

— (Continued), 

S. 16 (d)—1 180. 

(27) S. 17— Suit when the defendant resides 
out of jurisdiction — Leave of the Court. 

Where a suit is instituted in a Court within 
the local limits of jurisdiction of which the 
defendant does not reside, the leave of the 
Court mentioned in tho proviso to S. 17 of thcr 
Civil Procedure Code, 1882, can be obtained 
even after tho institution of the suit. Narayan 
Shankar Raj wade y. Tho Secretary of State 
for India, 8 Bom. L.R. 548 » 80 B. 570. 
Jenkins, c.j. and Beaman, j. 

(28) S. 17— Jewels sent bv post uninsured, 
suit on loss of, for damages for negligence 
of sender — Jurisdiction of Court — Cause of 
actiotir— Contract Act, Ss. 151 , 161— Bailee's 
liability — Estoppel — Evidence Act, S. 115. 

Plaintiff, a resident of L, sued for value of 
certain jewels which he had sent to defendant, 
a firm at C for repairs, asking the latter to scud 
the jewels back, after repairs, per V. P. Post for 
tho cost of the repairs. Tho defendant having 
effected the repairs, sent the jewels back per V. 
P. Post in an uninsured packet. On arrival at 
the Post office at L, plaintiff paid the amount 
duo under the V. P. Packet and demanded the 
some ; but it was found that it had, in the 
meantime, boon lost. Hence the suit. Two 
points arose for decision : (1) whether the Court 
ut L, lmd jurisdiction ; (2) whether the defend- 
ant was liable to make the loss good as a bailee. 

Held (1) that the Courtat L had jurisdiction; 
l>ecause the plaintiff had to make puyment of 
V. P. charges at the Post Office at L, in part 
performance; of the contract between the parties, 
the Post Office at L having been constituted its 
ugent by the defendant firm for the realisation 
of the money from plaintiff ; (2) that the mere 
despatch of the jewels uninsured could not 
fasten any liability on the defendant, especially 
seeing that it Vas usual for plaintiff in the 
course of dealings between himself and tho 
defendant firm, <pi previous occasions, to scud 
jewels uninsured ; further, the despatch of je- 
wels uninsured cannnot bo evidence of want of 
11 such care ” as a man of ordinary prudcnco 
would, under similar circumstances, take of his 
own goods within the meuniug of S. 151 of the 
Contract Act. 

Held, further, tlmt tho previous conduct of 
tho plaintiff was such as to indue# a belief in 
the defendant that despatch of jewelwumisured 
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was quite consistent with the amount of can 
which a bailee, in hie position, ought to take ol 
the goods bailed end that this estopped the 
plaintiff under 6. 115 of the Evidence Aet from 
raising the plea as to hit* negligence or want ol 
earn on the part of the defendant. Bosoek ft Co. 
v. Mandlestan, 70 P. R. 1906. 

JOHKSXONU AND RaTTIOAN, JJ. 

(99) S. 17— See Jurisdiction (of Civil 
Court), No. 1, 99 M. 69. 

(80) S. 17— See Custom, No. 5, 7 Bom I. B. 

• 891. 

8. 17 (Exp*. lid 111)— l m. 

(81) 8*, 17 and 20— Jurisdiction— Court— Ap- 
plication — Acquiescence. 

A suit was brought iu the Bind Com t against 
thr ee defendants, of whom one resided within 
the local limits of the jurisdiction of tho Sirsi 
Court and the other two within that of the 
Barsi Court. Tho plaintiff did not obtain the 
leave of the Sirs! Court under S. 17. The Barsi 
defendants, in their written statement, took 
an objection that there was no jurisdic tion ; 
but they made no application under S. 90 of 
the Code. The ease then proceeded to trial and 
was decided on its merits by the first Court. 
The lower appellate Court, on appeal, held that 
the Bind Court hod no jurisdiction and it, 
therefore, ordered the plaint to be returned to 
the plaintiff for presentation in the proper 
Court ; on second appeal, held, reversing the 
order of the lower appellate Court, that, as no 
application was made under S. 90, the Barsi 
defendants must be deemed to have acquiesced 
In the institution of the suit ;and that, there- 
fore, the suit could not be said to have been 
improperly instituted against th<we defendants 
in the Sirsi Court. Ram&ppa Bhikappa v, 
Gan pat, 7 Bom. L.R. 989 -80 B. 81. 

Jknkjkb, m. and Batty, j! 

Sm. 17 (a), Expt. Ill , 20, 57 and €22-1, 1S2. 

8b. 17 and 57—1 , Contract Act . No. 17 . 

(89) 8. IS, Compensation for wiwtg to 
inovcafilcs, suit for , courts which can 
entertain. 

A This was suit for damages tor wrongful 
assure of two cargo boats of the plaintiff, alleged 
ftp be seized in Rangoon by order of a 
Magistrate of some other place, where all the 
defendants resided, The question to be decided 
woe, whether, on the allegations in the pUint, 
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14 the wrong Was dote* fp'ROngoon, goaf to 
bring the suit withfc ^jurisdiction oftfafc 
Chief Conrt. Heidi thdt, tho seizure ottha 
boats having been mode ft was the 

place, whore the ^ wrong pus done ”, within the 
msauing of S. 19 of tho ftjdo and the Chief 
Court of Ringoon, consequently* was com- 
petent to entertain the volt, Krttr. 

Shw. Tha, 8 L.B. B, 164. 

Irwin, j. # 

> Reference 6 B.L.R. 141 , U. 

(83) S. 90 — See No. 81, ttnpia. 

8. 20—1, Civ. Pro. Code, Noe, 88 & 30. 

S*. 20 & 211—1, 183. 

8. 25-1, m f 185. . 

(84) 8*. 26, 31—Mtyoinder of cause* of ac- 
tion - — 4 4 Cause of actum," meaning of* 

The qualification implied in the words M in 
respect of the gome cause of action” inS. 96, 
C. P. C. would be satisfied, if the facts which 
constituted the infringement of the right of the 
sovetal plaintiffs were the same. 

Where a suit for recovery of possession was 
brought by four plaintiffs jointly and it was 
stated that plaintiff No. 4 hod purchased a ten- 
annas share of the properties from the other 
three plaintiffs : 

* 

Held, that the suit was not bad for misjoin- 
der of causes of action. Bunds* Jha v. Boat- 
man Jha, 10 C. W. N. 508=88 C. 867. 

Harington and Pratt, jj. 

(85) S*. 26, 31, 32 ~ Parties-*Striking out 

names of parties— Power of Court. , 

A suit was instituted, on a promissory note, 
by a Firm of Merchants and a person, who 
had obtained a transfer of the pontote for, and 
on behalf of, the firm. The defendant obejeot- 
ed to the suit having been instituted by the 
two plaintiffs and the Court struck out the 
latter of the two. The right to sue had vested 
in the Firm, but it was doubtful, when the 
suit was instituted, in which of the two plain* 
tiffs the right to sue \etied. Held, that the 
Court had no power, of its own motion, to 
strike out the name of one oHhe' plaintiffs at 
that stage of the suit ; the proper course would 
be to allow both the names to exist on the 
record and pass a decree* in favour of both or 
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either, as the Court may wifcim^Iy do^qpftw- 

fauak Gbaud t« Bwaut, O B. & WOS*»l» 

p. l. ». ribc. ' * « 

KBNBi^trfON and Caittv, » 4 
$*.26*33^1 186. 

$s. 27, 82 and 82—1, Contract, No. 8. 

(to) 8s. 87 and 52— Suit brought by wrong 
prson by mistake— Amendment— Suit of in- 

• consistent nature, test of— Grant of tetters of 

administration by suppression of will not ap- 
pointing executors, if void ah initio— 
Sale byAdministrator suppressing Will, when 
void— “Shall remain trustee, i. o., guardi- 
an* and next friends,” if implies appoint- 
ment of executors. * 

S. 27 of the Code ib applicable in case* whore, 
by bona fide mistake, whether of law or fact, 
action* have boon brought in the pame of a 
wrong person (a). 

A grant of Jotters of administration obtained 
by suppressing a will containing no appoint- 
ment of executors is not void nb initio and a 
sale of a property of the deceased by the Ad- 
ministrator, who has obtained a grant of Ad- 
ministration under such circumstances, to a 
purchaser, who was ignorant of the suppression 
of the will, \h valid, even where the grant is 
revoked after the sale { b ). 

* The defence of purchase for valuable consi- 
deration without notice Is available against a 
claim based on an equitable title, but not 
“gainst one based on a legal title. 

The will, in this case, captained tho clause 
•* On my demiso G " son of P, or any full 
brother of O, that shall be bom in equal 
abates, choli become tho owner of the share or 
•ham left by me and, until the said G attain 
majority, Fund B, wife of 1\ shall remain 
trustees, i.e., guardians and next friends." 

Held— that there was neither an expicvw nor 
Implied appointment of executors under that 
olanse (r). flopal Oat Agharwaliab v. Budree 
Oa,S gorekm 10 C.W.N. 60-2*88 0. 657. 
Woonaorm, jr. 

RetoWCM.—(a) 20 M. 467 and 6 Ch. Div 
89 (1877), n. W h H. (M06) 1 Ch. 818. R. »nd 
87 Ch. D. 890, F. (c) 20 M. 467, F. 

«m $4 »«—Mi*joindtr of paHie^-Agent of 
plaMif vnpleafcd along with the debtw* 
on, altemtttkc claim. 
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Suit for- the recovery ot tsopay hint to the 1st 
defendant by plaintiff’s agents the Ath defen- 
dant. The tatter was implbaddd and relkf 
against him prayed for in the alternative in 
respect of the sum in question as the first de- 
fendant denied the loan in (oto prior to the suit. 
Agreeing with the contention on behalf ot the 
appellant, held, that S. 28, CJMX, warrants 
such alternative claims being made, the metier 
in respect of which tho claim is made being the 
same within the meaning of the soetjon (a), 
MeyappaChetty y. Periannan Chatty, 16 M, 
L.J. 89=20 M. 50. 

Sobrahmasu Aivah, Offu. c a . and Bod- 
* DAM, f. 

Reference.— (a) 27 M. 80, D, 

8. 28—1, Misjoinder of cause* of action, No, 

8. 

(88) 8s. 28, 45— Same matter, meaning Ofr 
4 Matter' in S. 28 of tho Code means the sub- 
ject-matter of the suit. So, where the subject- 
matter of the suit was a debt of a certain 
sum with the iutcroat thereon [duo under a 
promissory note, a suit against tho makers of 
it, along with a person who subsequently be- 
came surety for tho paymont of amount dueou 
tho note, w«w held to be not bad for multi- 
fariousnoss. Iun| Heik t. K. A. M«y*pp* 
Ohettl, 8 L. B. R. 191. 

IRWIS, J. 

Reference 5 A. 168, R* 

8 . 30 - 1 , 187 . 

(80) 8s. 30, 58V— Public religious trust— 
Right of members of a sect to worship— 
Infringement— Right of suit— Special da- 
mage— Representative suit by same members 
-^Notice on others , how sen's d— Advertise- 
ntent—S. 30—Clr. Pro. Code, application 
of— 

The plaintiffs, who wore members of the 
Satchasi community in tlieir village, purported 
to bring this suit under S. 80, on bohalf of them- 
selves and other members of that community 
for a declaration of their right to take part in 
the management of the worship of a goddess 
and for joint possession with the defendants of 
the land on which the worship was carried on. 
Notice of the suit was personally served on 
certain important members of the caste known 
to the plaintiff and by advertisement in uews- 
i paper on other 
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Held— -That the suit was properly instituted 
under 5. 90, and the formalities prescribed by 
that section were 'sufficiently complied with. 

Per Rampini, j.~ S. 589, Civ. Pro. Code, 
did not apply as the suit was not instituted on 
behalf of the general pnblio, the members of 
the Satchasi community being a small aud 
easily determinable body. 

Per W oodhoffe , j. — This was a case of pub- 
lic religious trust, though not a trust for the 
public at large, but only for a portion answering 
a particular description (a). 

S. 80, Civ. Pro. Code deals with procedure 
only and docs not afiect substantive rights of 
suit. 

Where the right to sue exists, it is open in 
cases of this nature for two porsqns to sue with 
permission uudor S. 589, or for one or more to 
sue oil behalf of the rest Ayifch permission under 
S. 80 or for all interested to join in suing (b). 

In the case of an infringement of a right of 
the general public, no suit can lie brought un- 
der S. 30 or at all, unless on proof of special 
damage in which case either one person sues in 
respect of the infringement of liis individual 
right and the section does not apply, or if he 
should sue ou behalf of others, similarly speci- 
ally injured, he sues on their behalf, and not 
on behalf of the general public (c). 

8. 30 should not, in its application, be limit- 
ed to eases where the parties though numer- 
ous can be definitely ascertained. A suit may be 
instituted under this section, on behalf of a 
defined class of the general public though that 
class may, as iu this ease, be composed of a 
more or less indefinite number of persons (d). 
Nonmotha Math Bat v. Harith Chandra 
Bat, 10 C. W. N. 967— 88 C. 905. 

Rampixi and Woodhoffk, jj. 

Reference s . — (a) 7 A. 182, 11. (b) 10 C.W.N. 
581, U. (c) 9 M. 463, Appr. (d) 20 C. 397, 1). 
and disapproved. 

Ss. 30, 539—1, 1ST. 

(40) S. 31 — See Nos. 84 and 85, supra. 

(41) S. -32 — See No. 35, supra. 

(42) S. 3% — Joinder of parties— Court adding a 
- new defendant proprio motu —Plea of limi - 
Itation. 

’ Where a party is joined to a suit, by the or- 
der of the Court, by its own motion, under S. 
^2 of the Code, it is Open to such party to raise 


Civil Procedure Code (Act XIV of 1888). 

—(Continued). : ■■ * 

in defence the plea of limitation. Bamodar Yi- 

thoba w Maiatukh Rajmal, 8 Bom. L.R 

942. * 

Aston and Hnaton, *». 

S . 38—1, 188, 189 and 198, 

(43) S. 34— Objection as to non-joinder of 
parties, time for the taking of— The objec- 
tion cannot be raised for the first time in 
appeal . 

Plaintiff, describing himself as a lam bard a 
of u village, sued to ojeot tho defendants from 
certain lands, upon which he alleged them to 
have trespassed. No objection was taken to the 
suit, in the first Court, on the ground that the 
plaintiff was not the only Malguzar, and the 
only main issue, whether the ullcged tenancy 
existed, was decided in plaintiff's favour. On 
appeal, tho defendant contended that the suit 
was not maintainable, inasmuch as tho plain- 
tiff did not purport to sue ns representative of 
the entire proprietary body ; and ' the District 
Judge accepted the contention as sound. 

On second appeal, it was urged that the 
objection for want of parties must be deemed to 
have l>oen waived by the defendant, the same 
not having been raised at the earliest possible 
opportunity, as required by S. 34 of tho Code; 
also that tho entire body of the landlords need 
not be represented on the record, where one of 
them seeks to eject an alleged trespasser. 

With regard to the first contention held , that 
the objection for want of parties must be takeu 
in all cases before the first hearing ; otherwise 
it must be deemed to have been waived by the 
defendant (a). 

As to the second point, held, that one mem- 
ber of a proprietary body is, as against every 
person but bis co- proprietors, entitled to tho 
possession of every part of the common lands. 
In such a case, one of the members suing a 
mere trespasser without joining the others as 
plaintiff's should be given at least a decree for 
joint possession with tho defendants to the 
extent of the plaintiff's share in the property, 
even when the defendant had taken the objec- 
tion as to non-joinder of the other members in 
proper time (5). Biryso Shah Bond v. Tiran 
Bhah Gond, 2 N.L.R. 45. 

Dhakk-Buockhan, a.jx. 

References*— (a) 14 M. 498 and 7. C# 594, F, 
(5) 15 0. 47 and 19 0. 541, F* * 
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(44) S, SiT-Wotoer of objection to wa&t of 

parties— See T«A»«fr»n of Property Acrr, No. 

21. 3 A.L.J. 474. ^ 

(45) Ss. 36, 87, 89 and 652^-Right of one 
pleader to hold the brief of another and -plead 
in Court— See Practice (Miscklanckous 
case), No. I, 9 O.C. 65. 

(46) S. 37 — 'not resident, 1 meaning of— 

The words * not resident,' in S. 87 of the 

Code signify a person who is not at the time, 
when some aot is done by his agent, present 
within the jurisdiction of the Court. Damodar 
Dai v. Inayet Russian, 2 A.LJ. 626« A.W.N. 
(1905), 2*21 = 28 A. 135. 

Knox, j. 

Reference . — 6 B. 100, F. 

(47) S. 87 — See No. 45, supra. 

(48) S. 89-«-Seo No. 45, supra . 

Ss. 4*, 43, 44-1, 190. 

(49) S. 43— Mortgages— Different suits on one 
Ok mortgage only— Transfer of Property Act, 

S. 83. 

It is not competent to a holder of two mort- 
gages, on the same property from the same per- 
son, to maintain a suit, on the latter ouly for 
sale of the property subject to the prior mort- 
gage. Keihawam Dulvaram y. Ranchhod 
F*kira, 7 Bom. L.lt. 811 = 30 B. 156. 
llrssEi.L and Aston, jj. 

References,— 2b M. 108 at p. 116 ; 13 A. 432, 
25 B. 161- 2 Bom. h. K. 864 , 29 I. A. 118, Refd. 
/o. 

(50) S. 4 8 — Mesne profits due at date of suit 
for possession, separate suit for— Omission 
of claim for mesne profits in suit for jxihsch- 
sion — 

When a plaintiff at date of his suit for posses- 
sion is entitled to mesne profits, he must claim 
them in the same suit ; a separate suit for 
those profits is barred under the provisions of 
8. 48 of the Code. Shahamat Husain y. Murll 
Prasad, 9 O. C. 224. 

Chauibk and Evans, j • eg. 

References,— 19 C. 615, not F., 11 H. 151 
and 17 A. 588, R. 

(51) S. 43— Splitting of cause of action— 
Bond payable by instalments— Suit for all 
instalments due. 


Civil Procedure Code (ttf JOT of 1M®)2 

—(Continued). 

In a suit to recover money due oh an instal- 
ment bond, the plaintiff sued to recovet the 
amount of one instalment only, although by 
that time two instalments had accrued due. 
He then brought a second suit to reoover the 
amount of the second instalment : 

H eld, that the second suit was barred by 8. 
48 of the Code, 1882. Harayan OldashiY Y. 
Nlmba Hail sAmpi, 8 Bom. L.ft, 547. 
Jenkins, c.j. and Beaman, j. 

(52) S. 48— See Nos, 18, 19, 23, supra . 

s. 43—i, m—m . 

(53) Ss. 43 it 44 — Possession, suit for, subse- 
quent to suit for mesne prof its — Suit for pro- 
fits when plaintiff entitled to possession also , 
effect of— Subsequent suit fin 9 mesne piv- 
fits barred. 

Bold, that having regard to the provisons of 
Ss. 43 and 44 of the Code, a person having once 
sued for mesne profits with respect to land, for- 
which he was then entitled to possession, 1 
cannot subsequently buo for possession of the* 
same. Sheo Rata n Ultra v. Ram Dhani, 9 O. 
C. 322. 

4 

Kvanb, j. c. 

References:— 19 C. 015, 17 A. 533, 9 O. C. 225 
*8 A. 857, 11. 

(54) Ss. 43 and 45 — Misjoinder of causes of 
action — Reversioner's suit for declaration 
against validity of transfer 9 made by Hindu 
widow by separate deeds in favor of differ- 
ent persons — Transferees under separate 
deeds of different dates executed by widow , 
cause of action against — 

Certain reversioners sued for a declaration 
that certain alienations made by two Hindu 
widows P. and AJ . were executed without legal 
necessity and were inoperative after their death. 
The deeds (1) and (2), dated 8th October, 1894 
and (3) of 1st October, 1899 were executed by 
the two widows ip favor of S, and the deed (4) 
of the 7th July, 1904 was executed by P only 
in favor of R. 

Held, that having regard to the provisions of 
Ss. 48 and 45 of the Code, the suit was had so 
far that the cause of action with respect to the 
first 8 deeds should not have been joined with the 
cause of adbion with respect to the last deed <4) 
in one suit ; and that the proper cotirse was to 
allow the plaintiffs to make theft* election, 
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Which suit they would pursue without prejudice 
to their rights to bring fresh suit Against the 
other defendant separately (a). Sheo Baton v* 
Ghiaiaw&n, 9 0. C. 820. * 

Evans, j.c. 

Reference ' 7 B. 280, and 16 A. 279, and P. 

B. 1 of 1905* N. 

8s. 43 iilkS—J 194. i 

Sa. 48 A 878—1, 195 . 

(54-a) S. 44 — See No. 58, supra. 

(55) Ss. 44 and 45— suit to enforce moiigage 
— Necessary 2 x 11 ties to such suit — Multi - 
fariomness. 

A suit to enforco a mortgage, in which the 
adverse claims of persons, not privy to the 
mortgage and setting up a title paramount to 
that of the mortgagor and mortgagee, are 
sought to be investigated, is open to objection 
on the ground of misjoinder and multifarious* 
ness under 8s. 44 and 45 of the Code (n). 
Jajneswar Butt v. Bhuban Mohan Ultra, 8 

C. JU. J. 205= 83 0. 425. 

Bampisi and Mookkrjee, JJ. 

Refea$nce.—(a) 2 C.LJ , 602. Jlefd. to. 

(56) Ss. 44 and 45— Suit for declaration oj 
title and cancellation of sale-deed * — Mis- 
joinder of causes of action . 

When the plaintiff sued for a declaration of 
his title to certain immovable property and also 
for the canoelment of two sale deeds affecting 
the same property, it was held that there was 
no misjoinder of causes of action. Nlsar 
Husain v, Msar All, A.W.N. (190G), 54=8 
A.L.J. 128* 

Bajwiu! and Richards, jj. 

References.— 5 M. 161 ; 17 X. 274 and 25 A. 
229, Jlefd. to. 

(57) 8. 42, rule (b) — Extent 0 ) a, administra- 
tors and heirs as such— Legatees and next- 
of-dm, points of difference between— Mis- 
jutnder of causes of action. 

Those, to whom rale (b) of S. 44 of the Code 
fc relates, have the common characteristic that 
tfeey owe their legal condition to tho death of 
another. But there are others of whom this 
gia he predicated, as for instance, legatees or 
and yot they are not named in 
rfrie (5). But the common characteristic of 
executors, administrators and heirs, which is 
not shared oy legatees anduext-of-kin, is that the 
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former not only acquhp titio from the deceased 
but they may represent'^im* Xh this is to be 
founc^he clue to fbenp&ojiing of the' rule. 

That, a claim may be Blade p y, or against, 
the heir of a deceased Hindu os his represen- 
tative, and again the same person may claim 
for his own benefit and in his own personal 
right property of 4hich the beneficial ownership 
has devolved on him by inheritance from, that 
is to say as heir to, this decased Hindu. Hit* 
legal capacity* in the two cases is absolutely 
distinct and it is only in reference to his repre- 
sentative capacity that it oan be said a claim 
has been made by or ag tinst an heir as such (a). 
Haflsaboo v, Mahomed Catant Mooradj 8 Bom. 
L.R. 784. 

Jekkiks, c. j., and Beiiian.j. 

Reference (a) 6 B. 800, disapproved. 

(58) 8. 45 , application of, to N. W.P. Tenancy 
Act— Suit for rent— Separate holdings— 
Joint suit not maintainable. ^ 

S. 45 of the Code does not apply to suits fbr 
rent. A Landlord cannot bring a joint suit for 
rent of several holdings, both occupancy and 
non-oocupaiK3\ . Tho N.W.P. Tenancy Act 
contemplates separate suit for arroarsof rent 
in respect of separate holdings. Jagannath 
Prasad y. Tore, 8 A.L.J. C10=A.W.N. (1906), 
258. 

Bnxr.&ji and Richards, jj. 

(59) S. 48— Sd 1/ for rent of agricultural 
holding and fishery rents — Joinder of the 
causes of action , legality of, under S. 45 — 
Suit for fishery rents entertatnable in ordi- 
nary Civil Courts . 

These suits were instituted by the same 
plaintiffs against different defendants, for re- 
covery of consolidated sums of money made up 
of the rents of the agricultural lands held by 
the defendants and the amounts contracted to 
be paid by them on account of fishery. 

Tho Munsiff decided wholly in favour of the 
plaintiffs but, on appeal, the District Judge 
held that the suit was not maintainable so far 
as it related to the fishery which was uncon- 
nected with the agricultural holdings and gave 
decrees for agricultural rents only. Held, 
since by contract the rents were consolidated* 
the tenants agreeing to pay sums so consoli- 
dated, the causes of action for both the rents 
were not different; but even assuming that 
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entire 

such as 

■ 4me gait 3 (ft4ji0«cM(^ 

6.45afth* ; 

that the «u^b» 

^far.^'^^ted'tb' tfcerentapf the fffcheVy,were 

.. •' •_ ’ '\<s} ; 

On tie objection Urged for the respondents 
tbbt theclfcim for - fishery rent was not Ontcr- 
tainable inthe Court of the Munsiff but only 
in a Cofort of Small Causes, held, that a suit 
for recotfegr of rent other than house rent, is 
not cognizable by Small Cause Courts and there 
is nothing in the definition of the word ‘rent’ 
in the Bengal Tenancy -Aet which excludes fish- 
ery reiit. Ship Proead Ch&wUmri r. Yaki 
Pali, 380.001/ 

Mjm apd Ormond, jj. 

(60) 8. 45— rSee Nos. 88, 54, 55 and 56, supra. 
Syfjj^I, Misjoinder of Causes of Action , 

'$.% 

St. 45 and 46— 1,195. 

(61) S. 48 — A suit is commenced by the 
presentation of the plaint — Bee Will, No. 6, 
1 M.L.T. 71. 

St. 48, 54—1, 196. 

* (61- a) 8. 58 — Bee No. 86, supra. 


«Wl . 1WJ). 


Having regard to the proviso of S. 53 of the 
Code, an. amendment of the plaint, a year or more 
after the institution of the suit and inconsis- 
tent with the original claim, is improper and 
should not bo allowed, Bby am a Charan Nundy 
y. Abhlram Ooraami, 3 C.LX 806*10 C.W. 

hr,;.7fis-3s c; fin. 

. Maclean, and Geidt, j. 

(68) 5. #$-+Pfaint in a suit for injunction r 
icltetjier coutd be emended into qne for pos - 
■ &ssi0ir^Mteration in the relief prayed for , 

■ whe^'^kri ohara^er of suit 
Plaintiffs sudd for an injunction restraining 
the defo^ with theird#!* 

tyfrtp ' property of theirs, 6V 

' 'B s’* m J a4'<i..'4L s'.i'.’a,. . , « 


olposscs- 
defon^fots Reading title to the 
: j^baiv^tfta' payed fer *n»endment of 


he 

, y 

»feg(<»)ftha Cb»t an eidief prayed ; 

fe r, would ndt' alter the' character of tba^rift, 
so as to prevent an amondinent of aplftlfrfrin 
that respect (6). Harji Hal v. Pokhar Dm, 
185 P. R. 1006. - 
Rbid, c.j. 

Reference! ::-e(o) 11 M. 895 *• leM. 16^7, 
(5) 30 C. 805 & 36 0. 845, F.l P.R. 1900*161 
P.H. 1888, R. ■< 

N. « (*)—/, W, ' i 

St. 53, 589, 587 — 1, 197, 

S. 54— f, Court Feet Act, No. 9. 

1,198. 

St. 54 andlir-rl, 199. 

(64) 88. 54^* : $82 f 684—second appeal^jec- 
tion of application for admissiour— jurisdic- 
tion of single judge of the Hi#h Court . 

A memorandum of appeal, in a second appeal, 
wa$ presented to a single Judge of ^the, High 
Court. He first directed that the record^ shtfoid 
be sent for at the grpense of the applicant, and, 
on a subsequent date, made an order purport- 
ing to “dismiss" the appeal. Notice A bad not 
been issued to the respondent. Held, that the 
order was in reality on order rejecting %n 
application for the admission of the appeal) and 
as such was within the jurisdiction of a single 
Judge (a). WilayaK Begem v. Ram Lai, 
A. W. N. (1906), fig. 

Stanley, c, j. and Bunsm, J. 

Reference.— (a) A.W.N, (1893), 115, Refit to. 

(65) S. 54 — Suit filed on’ last dayof limitation 
on insufficient Court-fee— the insufficiency not 
discovered until after expiry of limitation for 
the suit— Suit held ; barred— See Court-Fees 
Act, No, 14, A.W.N; (1906), SI. 

(66) S. $4, cl. (fy— Plaint, admission , registra- 
tion diid injection of. 

It ib competent to a Court to reject *a plaint 
underS*54,cl. (b), of the Civ. Pro. , Code after 
it has been admitted and duly registered. ". . 

A plaint was presented ofi the 98rd Juno, 1909, 
insufficiently stamped. The , plaintiffs were 
directed by the Gourt to pay the deficit Court 
fees oh or before the 5th July ; the Court 
fees were, supplied oft the 9th July. No 
prayer was mode for. extension .’time, nor 
was an. order made in that, behalf ; but 
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the plaint was directed to be admitted and 
regig terod. At the final hearing, the plaint was 
rejected upon objection taken by the defendant 
that the deficit Court fees had not been paid 
within the time allowed. 

Held, that the plaint ought not to have been 
rejected, but the Court ought to have proceeded 
with the suit, as if it had befcn instituted on 
the date the deficit Court fees were actually 
paid, dismissing such portion of the claim, if 
any, as might, in this view, be barred by limi- 
tation. Pudman&nd Singh y. An&nt Lai 
Kisser, 4 C. L. J. 421 (F.B.)=ai C.W.N. 38=1 
M. L. T. 355. 

Maclean, c.j., Ghobe, Rampini, Geidt 
and Holm wood, jj. 

* «* i 

8. 57 — I, Contract Act, No. 17. 

(67) 8s. 79, 75 <6 82— Summons, substituted 
service of, when amid be ordered . 

'Whenever practicable the service of summons 
ought to be made by delivering or tendering a 
copy of it to the defendant in person (Ss. 73 and 
75 of the Code), and it is ofily when reasonable 
grounds exist for believing that the defendant 
is keeping out of the way to avoid service or 
that for other reasons it cannot be served in 
the ordinary way that substituted service 
should be ordered (S. 82 of the Code). Tempo- 
rary absence by itself will not justify resort to 
such service (a). Abraham Filial y. Donald 
Smith, 29 M. 324. 

Sankaran Naib, j. 

References . — (a) 21 M, 419, F., 21 M. 325, 
Distd. 

(68) 8. 75 — Seo No. 67, supra. 

(69) Ss. 79, 80— Service of summons — Signa- 
tureor markon summons — Practice of the 
Presidency Small Cause Court at Bombay. 

Thaservice of summons on a person, through 
the Presidency Small Cause Court of Bombay, 
was held not proper when no signature or 
mark of his was fixed on the original copy of 
the summons, on the ground that he could not 
write. Kalji Kashi y. Ambi Chima, 8 Bom. 
t. B. 584. 

;/ Sir Lawrence Jenkins, c. j. and Bea- 
man, j. 

* (70) 8. 81) — See No. 69, supra . , 

{71) 80—Sen ice of summons— Practice, ! 


Civil Procedure Code (Act X1Y of 1882). 
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Where there is merely a statement that the 
respondent cannot be found, but it does not 
appear that any effort: wsmade to find him, 
the serving officer is not entitled to affix a copy 
of the summons on the outer door of the house 
in which the respondent ordinarily resided, as 
provided by 8. 80 of the Code. 

Bhatkar Bapat y. Padmakar Kahadev Bhat, 
8 Bom. L.R. 757=30 B. 623. 

Jenkins, c.j. and Beaman, j. 

References 26 C. 101 and 24 A. 802, R. 

Ss. 80, 82—1 ; Civil Pro . Code, No. 199 , 

(72) 8. 82 — See No. 67, supra. 

Ss. 82 it 174—1, Penal Code, No. 1. 

* S. 99 A— I, 75. 

S . 102 — I, 200 ; and Transfer of Property Act , 
No. 68. 

(7 3) Ss. 102 and 103, applicability of, to a 
reference under S. 18 of the Land Acquisition 
Act — See Act! of 1894 (Land Acquisition), 
No. 11, 10 C.W.N. 991. 

*S7». 102 and 157—1, 200. 

(74) S. 103 — See Nos. 20 and 73, supra. 

(75) S. 105 — Partition— Joint property — 

first suit dismissed for default— Second 
suit, maintainability of— 

The right to enforce a partition is a legal 
| incident of a joint tenancy, and, so long as each 
tenancy subsists, any of the joint tenants may 
apply to the Court for partition of the joint 
property (a). 

Held, therefore, where the first suit for par- 
tition was dismissed for default of appearance, 
a second suit for the san^a relief would lie. 
Bitheshar Dai v. Ram Parihad, 3 A.L.J. 
379=A.W.N. (1906), 142= 28 A.627. 

Stanley, c.j* and Knox, j. 

Reference.— (a) 13 A. 809, R. 

See, also I, 201. 

See I, Mortgage (Redemption), No, 2 and Act 
II of 1901 (N.W.P. Tenancy), No. 12. 

8 . 106— See I, Res Judicata , No. 87. 

A 

(76) 8. 108— Decree on an alleged compromise 
repudiated by defendants, whether ex parte. 

Where a Court finds that an alleged; compro- 
mise, on which the decree was based, was not 
actually entered into by the defendants, that 
the defendants wej^ pot duly served with sum- 
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monies and wore not present or represented At 
the trial, it is justified in holding the decree co 
made as an exports deoree and that the dfefen- , 
dants are entitled to apply under S. 106. Bholai ; 
Haskar v. Alach Naskar, 8 C. L. J. 166. 

* Maclean, c. j. and Banerji, j, 

(77) 8. 108 — Jurisdiction to enquire into sub- 
sequent fraud— Setting aside decree parti- 
ally. 

* Where an ex parte decree is found to have 
been obtained without servico of summons, and 
the record shows that it has t>een subsequently 
assented to, but the genuineness of such as- 
sent is disputed by the defend ent, the Court has ; 
jurisdiction to investigate whether, in fact, 
there was any assent in order to enable it to 
decide whether any order ought to be made 
under S. 108 for setting aside the decree. 

When a decree, passed ex parte against seve- 
ral defendants, is set asido and the case revived J 
at the instance of one of them, under S. lOftiJ 
the ordbr does not necessarily revive the wholes 
Huittothe benefit of the other defendants,! 
whose prayer under the section has been hoard 
and rejected. Kunja Behari Ghose Y. Durga- 
moni Basil, 8 C.L.J. 100. 

Bampini and Mookehjke, jj. 

Reference . — 25 C. 155, D. 

(77-a) S. 108— See Act XV of 1882 (Puksi- 
dency Small Cause Courts), No. 1, 8 C. L. 
J. 109 and No, 3, supra. 

(78) 8. 108— application to set aside ex parte 
decree under S . 90 of the Transfer of 
Property Act . 

An application made under S. 108 of the Code 
to set aside an ex parte decree passedjunder S. 90 
of the Transfer of Property Act is not maintain- 
able. Gurdin Pandy y. Ha! Gokul Chand 
Bahadur, 9 0. C. 288. 

Griffin, J, C. * 

Reference : — 15 A. 84, R. 

S. 108 — I, Transfer of Pro, Act, No. 50, 

8s. 108,934, 368—1, 201. 

Ss. 108, 248—1, 202 . 

(79) Ss. 108, 662, 662, 664, 588, 640— Ex-parte 
deem * — Power of apellate Court to remand 
suit- for re-hearing tm ground# other than 
time specified in 8. 562. 
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When a suit is decided ex parte , an appellate 
Court has jurisdiction, in an appeal against the 
deoree so passed, to reverse the deoree of the 
Conrt of first instance, on the ground that the 
First Court was wrong in proooeding to decide 
the suit ex parte, and to remand the suit for re- 
hearing, such order of remand not being pass- 
ed under S. 562 or for any of the reasons men- 
tioned therein. # 

Per White, c.j.— There is a power to re- 
mand a case when the appellate Court reverses 
an order refusing to set aside an ex parte decree, 
and it seems anomalous to hold that there is no 
such power when the appellate Court allows an 
appeal against a decree upon the ground that 
thore ought not to have been an ex parte decree. 
Sadhu Krishna JUyar y. Kuppan Iyengar, 1 
M.L.T. 268. (F*B)=16 M.L.J. 479. 

White, c.j. A Suijjiahmakia Ayyau & 
Benson, jj. 

References :— 23 M. 445, 28 A. 167, V; 17 B. 
733, 23 M. 260, not followed ; 23 C. 788, 23 M. 
447, SJ8 M. 437 A 12 A. 510, R. 

(80) Ss. JOS, 258, 588 and 623— Application 
to certify an alleged adjustment of decree — 
Appeal— Review of judgment. 

A judgment-debtor made au application un- 
der S. 258 of the Code, asking the Court to 
issue notice to the decree-holder to show cause 
why an alleged adjustmeut of the decree should 
not be recorded os certified. This application 
was granted. Thereupon, the decree-holder 
made an application under S. 103 of the Code 
to have the order set aside. The Court rejected 
this application, refusing also to treat it as an 
application for review under S. 623 of the Code. 
Against this order, the decree-holder appealed, 
under S. 588 (5) of the Code, as from an order 
undor 8. 108, and also took a plea to the effect, 
that the Court below ought to have treated his 
application as one under S. 623 and to have 
disposed of it as such. The lower appellate 
Court held that there was no valid ground for 
interfering with the order on the application 
under S. 108, but went on to direct that the 
application should be restored to the file of the 
Court below and disposed of as an application 
for review of judgment. Held , on appeal from 
this order by the judgment-debtor, that an 
appeal lay to the High Court. But if not, the 
Court was justified, in treating the memoran- 
dum of appeal os an application inVo vision* in- 





AMI Procedure Code (let JOY of 1882), 

— (Con(in«e4- 

as mhchas the order of the Court below was 
jiassed without jurisdiction. Ifanda Y.lUaaji 
' IiiU, A.W.N. (1906), 58«.8 A.L.J. U9. 

Bahebji and Rkjhabds, jj. 

(Bl) Be. i05, m (9) and <547— Ex parte order 
wider 5. 959, ortir refusing to set aside an, 
whether appealable wider S. £55 f9). 

.& <588 (9) of the Code applied only to what is 
expressly mentioned therein, namely, orders, re- 
jecting applications, under S. 108, for an order to 
$et aside a decree ex parte. The applicant in this 
cose had not made an Application to set aside 
■ a decree. What had been passed against him 
was an order under 8. 280, which is not a 
decree, because, though, the procedure prescrib- 
ed with respect to decrees in 8. 108 of the 
Code has been extended by 4 . 647 to orders 
passed ex parte, that section cannot, in any 
way, operate so as to allow an appeal under S. 
688 (9), in which only decrees are mentioned 
and not orders nor any reference made to S. 
647. Lu Bein y. Po Seln, 3 L.B.R. 203 {F.B.) 
Fox, c.J. and Ibwin and Habtnoll, jj. 
References 16 C. 81, Dm. 11 M. 26, JR. 
8s. 108 and 691 — I, Appeal (Civil), No. I. 
, . (82) Ss. 108 , 622—Re-opemng a suit without 
enquiry, a material irregularity within S. 
699. 


Civil 

' .$3) 's»r iM, 'eftf&m 

. review of iax' ' 

tionfbr review * ** < 1 ■£' .* >■' */\ ’ , . •! - : . 

L, father pf the respondents, obtained a de- 
cree against the appellant for paytitiph 0** 
half share in certain immovable property. The 
appellant objected, under S. 244 of the Code, 
to a portion of the property .decreed and his 
application was granted ex pari* by a to*' Subor- 
dinate Judge on the 12th Sep., 1900.' Xi' 'seems 
to have been ill at the' time and died sodft after- 
wards. On the 12th Decambef, his sons ashed 
for a review of the ex parte order. The Subor- 
dinate Judge granted the review, and restored 
the original decree. The District Judge .main- 
tained this order. 

Held, that, notwithstanding S. 108, the 
terms of S. 628 were sufficiently "Wide to admit 
of an application being made by ’the representa- 
tives of a deceased party, who would be materi- 
ally affected by the deroce ; and that, having 
regard to provisions of S. 629, no appeal lay 
against the order admitting the application for 
review except on the question of limitation. 

Debt Bass y. Harlan Pershad, 9 0, G. 86. 

^ 1 

Wells, j. c. 


In this case the Gourt of first instance, in the 
matter of an application of the respondent to 
get an ex parte decree set aside, sent notice to 
the parties and forthwith set aside the ex- 
port* decree, and proceeded to try the regular 
suit, Meld, on revision, that the Court, .by re- 
opening the regular case, as it did, without 
making enquiry and satisfying itself on the 
points specified in S. 108, acted illegally or 
with material irregularity, within the meaning 
of S. 622 of the Code. The necessity of notice 
to the opposite party shows that the Legislature 
intended that the opposite party should have 
. th$ opportunity of opposing the application 
and the Court in having re-opened the case, 
immediately after giving notice and without 
^making onyenquiry at all, failed to carry out 
Ajfl&e intention of the Legislature and acted in 
:>ft'.|panner in which B. 108 dtd not authorise 
fflfa act. Ngi* Tha Din, Hi Tin y. Hj* Po 
ysefav. B. R. (1906), Civ. Pro. Code, 43. 
'.■.is'.jBuv, lx. 

Reference: — U. B. R. (1904410) Civ. Pro. p. 
J», A. w 


(84) 8s. 108, 647—Pre*ieUncy StndU Came 
Courts Act, Chapter VII — Ex parte order— 
Power- of Small Came Court to set aside the 
order . 


The Court of Small Causes at Bombay , has 
inherent power to deal with an appUcation^to 
set aside an order made export* and td set it 
aside upon a proper cause being substantiated^ 

Tyeb Beg Mahomed y. AUi Bhaf lMg«^| 

8 Bom. L. B. 808. 

Jenkins, c. j. A Bnaman, j. 


Reference:— 82 C. 268 (F. B.j A 9 C„ W. N. 

81, F. ‘ "*■ ' .. 


(86) 8* HI —GourUjees—SsUaff claimed in a 
•written statement. .... ‘ r , • ? ' 1 


Where, in a suit for rent, the ’qMrtia^'.ms 
as to whether defendant was; 1 claim 

h a deduction on account of. payment #ade by 
him for cesses payable by the ac- 

count of years previous tq thbae for which .rent 
was claimed. ' . Ww , / 

Held, that the triattodas 

part-payment pf the rents titSd for, butr^as mi 
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m 

toil fM* (M. Xlt of 

antecedent debt. Tty claim was, therefore, in 
the natum ol s * eet-aft and Court-tees must be 
paid lor tbii same (o). Suite U t. Anantha 
iam*»*M»*O0. W. N. 199. 

• PBACT ftftd PASOrETEE, */. 

Deference.— (a) Dictum ol Banerji, J., in 8 
C.W.N. ltd, not F. 

(86) $. Ill— Setoff— ' 'Legally recoverable ” 

0 --Company — Liquidation — Director — Own- 

j putts’ Act (VI of 1882), 8. 214. 

The words legally recoverable/ in S. Ill of 
the Civ* Pro. Code of 1882, havo no reference 
to the ability of the debtor to pay the demand 
in full ; and a sum is legally recoverable though, 
in the result, the creditor must be satisfied with 
a dividend. In an action by a Company to 
recover a sum fraudulently obtained by the 
defendants, before the liquidation of the Com- 
pany, one of the defendants claimed, to set off, 
against the pompany, a debt from the Company 
due to him, incurred prior to the commence- 
ment of the winding up. 

Held, that the defendant could set ofl the 
debt due to him, though the amounts of the 
debts were ascertained after the liquidation, as 
the debts 'which wore sought to be set off, pno 
against the other, were debtH between the same 
parties, and in the same interest, and neither 
resulted from a dealing with the liquidator (a). 

A Director can set oft a debt due to him from 
the Compauy, in au action brought against lnm 
by the Company, though he cannot set oft a 
debt due to him against a claim made by a 
liquidator under S. 214 of the Indian Compa- 
nies Act. The Ahmedabad Advance S. ft W. 
Go M Lt<L v, Ltumishanker Dowshanker, 7 
Bom. L.R. 246*80 B. 178, 

Junkjws, c. J. and Battv, j. 

Deference.— (a) (1882) 8 Q.B.D. 179, DM. 

(87) 3. J 12- Presentation of statement express- 
ing inability to put in the debated state- 
ment ordered , whether 8 'failure to present ' 
wkithin 8. 112— Taxation of costs on appeal 
^Court-fees Act, 8 . 18, applicability of— 

- Where the plaintiffs in a case, who were 
directed by the Court to put in further written 
sfa.te-m.mt under 8, 112, C.P.C., filed a state- 
ment as to their inability to supply the parti- 
culars caked for by the Court. Held, the order 
having been practically complied with by the 
plaintiffs, so Jty as their information permitted, 


Civil Procedure Code (Mi XT* of 1662). 
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they could not bo regarded as having 1 failed to 
present' a statement within S. lls of the Code, 
so£ft to enable the Court to proceed under that 
section. 

lu acting under 8. 118, the Court may pass 
a decree, if the circumstances admit of any 
decree being passed ; but an ordor merely dis- 
missing a suit under the section, without any 
adjudication u$on any right claimed or defence 
set up is not a decree; and an appeal from such 
an order is to be treated os an appeal under S, 
688, C.P.C., and so, where the order having 
been in terms of a decree, appellant had paiff 
the full Court-fee on his appeal therefrom, held, 
thatS. 18 of the Court Fees Act must be held 
to apply to the cose and the stamp duty paid 
by the appellant should be refunded to him. 
Orr t. Hag&ppa Chatty, 16 80. 

SUBAAHMAtflA A I VAR and BoDDAM, 77, 

Deference.— 22 M. 221, Befd. to. 

S. 118-1, 203. 

Ss. 126, 127, 186—1, 203. 

8.180- 1,204. 

S. 136—1, 204. 

(88) S. 138— Mere default of party to attend 
Court in person - - Court not to pass decree 
against him under S. 158 but to proceed 
under 8. 175. 

S. 168 of the Code is applicable only to cases 
where any party to a suit, to whom time has 
been granted, fails to do certain specified acts 
for which time has been allowed (a). It contem- 
plates cases where the parties have expressly 
obtained tune to produce evidence and does not 
refor to adjournments by tho Court, in the or- 
dinary course, of its own motion (b). So, where 
a defendant required to attend Court in person 
failed to bepresent on the date of the hearing, 
the only course open to the Court was held to 
be to proceed under S. 167. In the absence of 
anything to show that the defendant had ex- 
pressly asked lot time and then made a default, 
tho Court could not pass an order to decide the 
case forthwith under S. 168 of the Code.Panna 
Lai y. Bull, 80 P. R. 1906*82P.L.R. 1906. 
Lai, Chand, j. 

Deferences.— (a) 80 P .R. 1889, D. (b) 189 
P.R. 1884, D. 

(89) 8. 158 Aholhlay fixed fgr hcanngofa 
a cose to suit plaintiffs pteadefj—Bcfusal of 
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— ( Continued ). 

jdeader to appear on that day — Right of 
Court to pi'oceed under S. 168, 

Where a gazetted holiday was fixed for hear- 
ing arguments in a case, by arrangement with 
the parties and so os to suit the convenience 
of the plaintiff's pleader, but the latter declined 
to appear on that day, it was held that neither 
side having objected when the said date was 
fixed, it was their duty to be present on such 
day and, in default of their so appearing, the 
proper course for the Court was to proceed to 
‘judgment in terms of S. 158, Civ, Pro. Code. 
Bhagwan Dos v. Har Pershad, 111 P. R. 1906. 
Kensington St Chittv, jj. 

References:— 55 P. R. 1898 & 82 P. R. 1901, 

It, 

S . 171 — I, Penal Code, No. 1. < 

(90) S. 175— The section does not apply in 
the case of appeals, under cl. 15 of the Letters 
Patent, from judgments of the High Court in 
the exercise of its original jurisdiction — See 
Hindu Law (Trusts), No. 1, 29 M. 1. 

8.189-1, 205. 

(91) S. 198— Judgment, pronouncement of, in 
open Court — Failure to pronounce — Jr- 
reg ularity — Practice . 

The provisions of S. 198 of the Civil Procedure 
Code, 1882, regarding the pronouncement of 
judgment in open Court should be strictly 
observed. Apart from the fact that the failure 
to do so is in direct opposition to an express pro- 
vision of the law, the practice is highly incon- 
venient, and deprives the Court and the litigants 
of a valuable safeguard against errof. 

Per Jenkins, c.j. — “I strongly disapprove 
of any failure to observe the provision of S. 198 
of the Civil Procedure Code ; and I desire to 
express my disapproval, because it has been re- 
presented to uk that it is not an uncommon 
practice in the mofussil Courts to omit to 
pronounce judgment in open Court .... 
If the practice exists, I trust it will ccahc and 
that judgments will always be* pronounced, as 
the law requires, in open Court ; and that 
pleaders will attend when judgment is pro- 
nounced and assist the Court by pointing out 
any error that may occur.' 1 Bai Dahf v. Har- 
govaadas, 8 Bom. L.R. 229=30 B. 455. 

Jenkins, c. j. and Russell, j. 

' Ss. 198 and 578 — J, SIM. 

Small Cause Suit, No. 2. 


Civil Procedure Code (Act XII of 1812). 
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S. 199—1, Act XVIfl of I860 (Judicial 
Officers), No. 2. ' '{• 

(92) S. 306— See Act XXIII or 1871 (Pen- 
sions), No. 3, 95 P.R. 1906. 

8. 206—1, Execution of Decree, No. 66. 

(93) S. 206— Amendment of decree, effect of— 
Appeal against original decree— Limitation, 
when begins to r un. 

Where the plaintiff obtained a decree in a* 
mortgage suit on the 31st January, 1901, which 
was made absolute on the 28th September 
following, and the decree was subsequently 
amended, under S. 206, on the 12th July, 1902, 
and the plaintiff preferred an appeal to the 
High Court agaiust the amended decree : 

Held, that an amended decree was a decree 
between the parties within the meaning of the 
Code and, as such, was appealable, and the 
plaintiff was, accordingly, competent to prefer 
an appeal against the amendod decree (a). 

Held, also, that, for the purposes of deter- 
mining whether the appeal was barred by limi- 
tation, time must be taken to have run from 
the date of the decree as originally drawn up (b). 

Brojo Lai Rai Chowdhury v. Tara Prasanna 
Bhattaeharji, 3 C.L.J. 188. 

Rami’ini and Mookerjee, jj. 

References.— (a) 9 C.W.N. 605, F., 28 C. 171, 
D. (6) 14 M. 150, 6 C. 22 and 22 M. 864, F. 

Ss. 206, 244—1, 206. 

Ss. 206, 588 (£ 622— T, 207. 

S. 207—1, 208. 

(94) S. 209— Inapplicability of, to mortgage 
decrees— See Res Judicata, No. 2, 29 M. 65. 

8.209—1,208. 

(95) 8s. 909, 911, 919, award of invest and 
of mesne profits under, distinction' between — 
See Court Fees Act (VII of 1870), No. il, 83 
C. 1232. 

(96) S. 211— Interest on meBne profits when 
claimable — See Interest, No. 4, 33 C. 329 and 
No. 95, supra. 

•(96 -a) S. 212— See No. 96, supra . 

S. 212, 244, and 312—1, 208. 

(97) S. 214— Suit for pre-emption— appeal by 
purchaser for enhancement of purchase-money 
— Construction of decree ol Appellate Court 
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confirming decree of first Court but silent as 
to time for payment of purchase— See Pre- 
emption, No. 27, 48 P. R. 1906. 

8. 215 4— 4 Accounts, No. 5. 

* (98) 8s, 815 and gl6— Decree in favour of de- 
fendant — account of partnership— Plaintiff s 
suit should be dismissed when nothing due to 
him. 

• The cases in which a decree can be made in 
favour of the defendant are those provided for 
by the S. 216 of the Code. In a suit whore 
the plaintiff prayed for taking an aocount of a 
dissolved partnership and alleged that a sum of 
Ra. 200 was due to him, but, on taking ac- 
counts, it appeared that nothing was due to 
him but something was due to the defendants, 
held , that no decree should be made in favour 
of the defendants, but the suit ought to to dis- 
missed. MiariLal v. Benarsl Lai, 3 A.L.J. , 
283=A.W.H. (190G), 111. 

Banerji, j. 

(99) S. 216 — See No. 98, supra. 

S . 220 1, 209. 

S . 223 — — — — — , , ,, 

8s. 223 and 295 , , ,, 

Ss. 230 — I, Execution of Decree , No. 59. 

Ss. 230 <(* 235—1. 212. 

• Ss. 230,258,259—1,211. 

8s. 230 <2 295—1, 212 . 

(100) Ss. 230 , 269, 272 , 295 , 486, 489, 490— 
Attachment before judgment, effect of— | 
Realisation in execution — Priority— S. 490, 
effect of— 

The object and effect of an attachment before 
judgment is simply to safeguard the property at- 
tached so as to enable the plaintiff to realise the 
amount of his decree, if he should get one. 
Though he has a security, he has no charge on 
the property, which remains that of the defend- 
ant, available for other decree-holders. Nor 
does a decree following such attachment consti- 
tute a plaintiff a secured creditor, but the latter 
must, as any other creditor, apply for execution, 
from which application he is not exempted, by 
B. 490 of the Civ, Pro. Code. In short, a plain- 
tiff decree-holder, who has attached before judg- 
ment,' him not, by reason of such attachment or 
process, incidental thereto any right to be treat- 
ed preferentially to other judgment-creditors. 


Civil Procedure Code (let XIT of 1882). 

— ( Continued ). 

There must bo realisation in execution to give 
rights of priority. Sewdut Roy v. 8ree Canto 
Malty, 10 C.W.N. 634= 33 C/689. 

Woodropfe, j. 

Reference.— 12 B. 400, R. 

S. 231—1, 213 . 

(101) Ss. 231 and 260— Execution of decree 

for perpetfial injunction application for— 
Notice to judgment-debtor , whether neces- 
sary — Execution by one of two decree- 
holders without notice — Relief not prayed 
for , whether allowable. * 

In executing a decree for perpetual injunction 
against a judgment-debtor , who has deliberately 
disobeyed an order of Court, has tried to evade 
it by colourable transfers of the property and 
has bad ample opportunities to contest the 
allegations of the decree-holder, the Court is 
not bound to issue any notice to the judgment- 
debtor before passing an order under S. 260 of 
the Code; nor is any notice necessary under S. 
281 (a). 

The decree-holder is not necessarily limited 
to the relief asked for in his application, but 
may be granted other reliefs, which the law al- 
lows him (b). Dorgadas Nundl v. Dewar aj 
Agarwalla, 3 C. L. J. 112=10 C. W. N. 297- 
33 C. 306. 

Rampini and Mookerjee, jj. 

References. — (a) The rule laid down in 8 C. 
174 is not of goneral application, (b) 19 B. 84, 
D. and 26 B. 287, if. 

(102) S. 232— Order allowed to become final— 
Subsequent regular suit . 

Held, that no suit will lie to establish a right 
to execute a dccre.e when an order dismissing 
an application, under S. 232, has been allowed 
to become final. Amanat-ul-lah Khan v. Sar- 
dah Parsad, A.W.N. (1906), 133=3 A.L.J. 428 
= 28 A. 613. 

Knox: and Airman, jj. 

Reference s. — 1 A.L.J. 61, Appr. and 20 A. 
539, D . 

8. 232—1 , 213. 

(103) Ss. 232, 244 — Dimissal without enquiry 
of an application under 8. 232 , failure to 
appeal from — Separate, suit jar declaration, 
whether maintainable. 
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Plaintiff had applied to l*e made a party to 
eertain execution-proceedings, hot the District 
Un nsi ff dismissed ha petition, even without 
any inquiry into the question as to whether the 
plaintiff was the legal representative of the 
deceased judgment-creditor. It was open to 
the plaintiff to appeal against that order (a) ; 
but, without doing so, he brought the present 
suit for declaration of his right to repiesent the 
judgment-creditor. Held, since his remedy 
was by Way of appeal and he failed to take that 
remedy, be could not now bring a separate suit 
r to obtain the same remedy. Knnhammad v« 
JLmad, 16 M.L.J. 27. 

Benson and Moore, jj. w 

Reference. — (a) 25 M. 548, R. 

8s. 282, 244— 1, 214, 215. 

8. 239— J, 215. 

S. 234 — „ d I , Execution of Decree , 

No. 76. 

8s. 234, 244 (c)— I, 216. # 

(104 ) Ss. 237 and 573— Execution of decree 
—Application for attachment — Omission to 
verify inventory of property $ ought to be 
attached — Irregularity. 

Held, that the omission, in an application in 
execution for attachment of immovable pro- 
perty, to verify the inventory of the property 
sought to be attached m the manner pi escribed 
by S. 237 of the Code of Civil Procedure, is an 
irregularity only and does not vitiate the appli- 
cation. Nasir-un-nissa v. Gbafur-ud-din, A. 
W.N. (1905), 263 — 28 A. 244. 

Banerji and Richards, jj. 

Reference. — 22 A. 55, F. 

(105) 8. 244— Mortgage decree , execution of, 
against the suctexsor of the judgment-debtor 
— Fresh suit, if necessary, when successor 
claims by survivorship under the Mitak- 
shara law. 

A mortgagee is eutitled to execute his mort- 
gage decree against a successor of the judgment- 
debtor, &vou when be holds the property by 
survivorship under the Mitakshara law, without j 
bringing a suit for a declaration that the pro- 
perty in his hands is liable to be sold in execu- 
tion of th£ mortgage decree. It is open to the 
successor to take the very defences in execution* 
proceedings which he nught take in a fresh 
suit* Qhgndra Prasad v. Sham Koerl, 3 0. 
Ui. m-38 0. 676. 

Pratt And Bodilly, jj. 


civil. Cede (Act Ml ? of 

Rf/ere*c# ; -^190d) *$u App. No, 7 of 1905, 

F. ' k 

(106) 8. 244^-flefwit^ve ^judgment- 

debtor— RenUdftm record tenant 

9 —Transferee dfpopfa&n ^ e^ipanbybolding 

before decree, 1 ^ 

Where the landlord of ah occupancy holding 
obtains a decree for rent against hie recorded 
tenant, an unregistered transferee of the tenant, 
into whose hands a portion of the holding had 
previously passed, is bound by the decree and is, 
therefore, a representative of the judgment-de- 
btor witbm the meaning of 8. 244 of Cm Civil 
Procedure Code (a). Gopl Nath Chattopatfhya 
y. Bajanl Kanta Singh, 10 0. W. N. 940. 
Maclean, c. j. and Gkxjxt, J. 

References. — (a) Principle of 24 G. 62, Appil. 

9. 0. W. N. 134, F. 

(107) 8. 244— Execution of decree— Death of 
judgment-debtor pending execution-proceed- 
ings — Questions at ising between representa- 
tives of j udgmenUdehtor and decree-holder. 

Where & judgment-debtor dies after the 
passing of a decree and his legal representatives 
are brought on the record in execution-proceed- 
ings to represent him m respect of the decree, 
questions which they raise as to property which 
they say does not belong to his assets in their 
hands, and os such is not capable of being 
taken in execution, are questions which, under 
S. 244 of the Code of Civil Precodure, must be 
dotermmed in the execution dapartment and 
not by separate suit. Kail Charan f« defeat 
Dube, A.W.N. (1905), 180-= 28 A. 61. 

Stanley, c j. and Buhkitt, 3 . 

References.— 12 A. 818 and 17 0. 711, F. 

(108) 8, 244— One of two joint deeree^holdar- 
recovering the entire decree amount , mains • 
tainaMUty of suit against, by the ether 
decree-holder for his share. 

Where one of two joint decmfehaldm 're-,* 
eeives the entire decree amount from the judg* 
ment-debto r and certifies to the Court the feet 
of such receipt, although such oertUKeate does 
not absolve the judgment-debtor fr <ktt liability, 
to the other decree-holder, yet the latter Is not 
if he elects to adopt such a course, precluded 
from suing to recover his there from hfe Joint 
decree-holder instead of proceeding ggafost the 
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judgment-debtor in execution. Soma&unda- 
ram Pillai. y. Krlfthnatawmy Baidu, 29 M. 

188. 

Scivrahmania Ayvab, Offq. c.j. and 
• Sankara# Nair, j, 

(108) S. 244 — Cancellation of license under 
8. 27 of Madras Act IV of 1889 — Decree in 
favour of licensee in default of payment of 
proper compensation — Amount of compen- 
sation detenninable in cxecution-pivceed - 

Suite against the Secretary of State, for 
cancellation of hi* order reauming certain salt- 
pans and for possession of those pans. Plain- 
tiff obtained a decree entitling him to recover 
possession, if tho defendant failed to pay the 
value of tho proprietary right in the land. 
Held, tho C jart executing such decree is com- 
petent to determine the proper value of such 
proprietary right and no separate suit need be 
brought for tlu? purpose. The Collector of 
Chlngleput for tho Secretary of State for 
India v. Subraya Mudaliar, 20 M. 181. 
Davies and Bkns:>x, jj. 

(110) S. 244- Decree-holders' taking jmsesion 
of greater area than what wa* decreed — 
Suit by judgment-debtoi for possession- - 
maintainability of. 

If a decree-holder in a foreclosure suit tuke 
possession of a greater area of land than what 
is actually decreed to him, the judgment-debtor 
cannot bring a regular suit to recover possession 
of that land. His only remedy is by an ap- 
plication under S. 244 of the Code. 

Where tho plaintiff conus to know in 1802, 
that the defendant had fraudulently taken 
possession of land in excess of that decreed to 
him and brought a suit more than 3 years after 
that dute, held, that the plaint could not he 
treated as an application for execution, the 
remedy of the plaintiff having been barred at 
the date of suit. Arjun Singh y. Machchal 
Eingh, 8 A. L. ,T. OOl^A.W.N. (1900), 233. 
Airman, j. 

(111) 8. 244 — Suit for actual poossessiou — 

• Limitation proceedings in execution— Deli- 
very of formal possession. 

Delivery of formal possession in execution of 
a decree effects a Complete transfer of the pro- 
perty and furnishes a good foundation for a 
suit when the defendant refuses to deliver up 
16 


Civil Procedure Cede (lei JOT if 1888). 

— (Continued), 

actual possession. S. 244 of the Code does not 
bar a suit for uctual possession inasmuch as the 
proceedings in execution end With the delivery 
of formal possession. Ji|«« Math y« lfilep 
Chand, 3 A.L.J. 501-A.W.N. (1906), 213 -Y8 
A. 722. 

Stanley, c.j. and Knox, j. 

References.-- 11 93, 24 C. 715, 19 A. 499, 

R . 

(112) S. 244 — Sale in contravention of S. 99 
of the Transfer of Property Act could be set 
aside in execution-proceedings under— Bee 
Transfer of Property Act, No. 107, 33 C. 
283 and Nos. 21, 22 & 103, supra and 189, 198 
and 307, infra, 

(113) S. 244— Sale certificate,* whether a 
separate suit to set aside a , on the ground of 
fraud , is maintainable, when decree has ceased to 
be executable. 

Plaintiff sued tohavo a sale certificate set 
aside. The decree in question was admittedly 
dead at the time he instituted the suit. 4t was 
clear, therefore, that, at the date of the suit, 
plaintiff could not have proceeded by way 
of application under S. 244 of the Code. Held, 
independent of the fact of his not having been 
able to make such an application at the time 
plaintiff became aware of the existence of the 
sale certificate, there was nothing to prevent 
him from bringing a regular suit to set aside the 
certificate, if he was within limitation 
for a regular suit. Nga 8a Gyl y. Mga Ya 
Ban, U.B. It. (1905) Civil Procedure, 36. 

Shaw/j.c. 

References : — 10 C. 538, 19 C. 683, 25 C. 718, 
20 M % 849, 22 B. 267 and 10 W. R. 269 (Civ), R, 

(114) 8. 244— Debt of judgment-debtor before 
sale — Sons and grandsons , if bound — Re- 
presentatives for purposes of execution. 

• 

Held , that the persons who take the judgment- 
debtor's sharo in the joint family property by 
survivorship are representatives of the judg- 
mont-debtor within S. 244, Civ. Pro. Code, and 
that it is not open to them to object that the 
debt for the recovery of which the decree hod 
been obtained was tainted with immorality and 
illegality. Pea ry Lai Sinha Y.Ch&ndlCharau 
Sinha, 11 C.W.N. 163. 

Ram pin i & Mookisrjek, jj. *• 
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Etfem mot:— 94 C. 62, Agpf,, 0C.W.N. 184, 

*. 

(115) fif. 844-llkcree, validity of— Execution 
of decree, scope of. 

No question touching the validity of a decree 
can be rained in the course of proceedings in 
execution of that decree. R&shbeharl Singh T* 
Tbakur Joynania Singh, 4 (I.L.J. 475. 
Maoceut, o.j., and Mookebjke, j. 

(116) S. 244 — Del*} in appealing against ex- 
eoution-proceedinga— See Limitation Act, No. 
9, 6 Bom. L. R. 858. 

(117) S. 244, applicability of , to a suit to set 
aside a sale under Act lof 1894 (Puhlio De- 
mands Recovery), when the only grounds alle- 
ged are irregularities m the axecution-procee. 
dings subsequent to decree — See Act 1 of 1895 

(Bf.ngu*), No. 2, 1 C. L. J.588. 

(118) S. 244 — Maui tamabili ty of suit based 
on order of the High Court in its insolvency ju- 
risdiction— See Insolvency , No. 3, 9 C.W.N. 
952. 

8. 244—1, 217 , 22*. 

244 — /, Tiansferof Pro. Act , No. 76 . 

8. 244—1 Act I of 18.9.5 (Bengal), No. 8. 

S . 244 (c)—I, 229. 

( 119 ) Ss. 244 and 246— Decree oi <ki ittg reco- 
very of money by sale of property is a decree 

for money within S. 246 — Attaching credi- 
tor, a representative of the deaee-holder. 

On On application in execution of a decree, for 
mahsation of the entire amount duo by sale of 
the properties directed, by the decree, to be 
sold, the judgment-debtor claimed to bet off 
against such amount, certain money due to 
him under a money decree in his favour. Over- 
ruling tho contention that the above decree, 
which only ordered sale of property and no 
* direct paj inent of mono* , was not a decree for 
money, so as to allow a set off against it under 
S. 246 of the Code, it was held , that it was open 
to the judgmeut-debtor to sol off against such 
decree an> decree for money held b\ him (a). 

An attaching creditor becomes the represent*- 
/«fe* of the decree-holdor for the purposes of S. 

Of the Code and anj order passed in execu* 
tt tip, as between hun and the judgment-debtor, 
pt therefore open to appeal (5). Krishnan V. 
YmtkatopathlChetti, 29 M. 818. 

Benson and Moore, ij. 


«?# PKOtptm* M,(Jhrt XIY U MM). 

— (Cmtimud). * » 

Reference*.— (a) 9 478 (ovrrruUnt 24 M. 
412),K(6)16M.to,^ 

Ss, 244, 267 A— 

(120) 8s. 244i Ml/ m and 288— property 
attached— Legal tqpiwfcttoffo e—Ptea that 
property attached is trust-property— 
Appeal. 

An objection raised by the legal represent*- 
I tive of a deceased judgment-debtor to the effect 
! that the property attached is not the deceati&fri 
hut that it u> trust property which he hdlds a* 
trustee, is not an objcCTfcn failing under S. 944 
of the Code, but under 8. 278 of the same, and 
an order passed thereon is not appealable as a 
decree under S 244, Civ. Pro. Code. Ill Iftjjtd 
v. Bbajan Singh, 8 A. L. J. 870* A. W. N. 
(1900), 157. 

Stanley, c. j. and Banf.juu, j. 

Reference.— 12 A. 913, F. % 

(121) Ss. 244, 276— Act No. IV of 1888 
(Transfei of Property Act), Ss. 88, 89— 
Execution of deci ee— Appeal— Periston. 

Certain property comprised m a decree under 
S. 88 of the Transfer of Property Act was pro- 
claimed for sale. As to a portion of this proper- 
ty, an application was made b> a person, who 
alleged himself to bo the owner thereof, paring 
for its exemption from sale. This application 
purported to be and was dealt with by .the 
Court as, an application under S. 278 of the 
Code of Civil Procedure, and was allowed. The 
detoee-holder appealed, and her appeal was 
entertained as an appeal under S. 244 and was 
allowed. Held, on appoul by the objector, to the 
High Court, that neither 'S. 278 new S. 244 of 
the Code were applicable, the former because 
tho property in question had not been attached, 
the latter because the objector was not the re- 
presentative of the judgment-debtors, but clai- 
med adversely to them. No appeal lay to tho 
High Court, but the memorandum Of appeal 
was treatedas a petition in revision. Muham- 
mad Yahya 9. Lalta Dei, A.W.N. (1966), 62, 
Richards, ar. 

8s. 844, 278, 863, 686—1, 284. 

* (122) 8s. 844 , 27$, 888— Appeal— 

Debutter property— Right of suit— Estoppel, 

In execution of a deems obtained by the 
defendant against the plaintiff* father, the 
plaintiff as legal representative of hi* father 
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—(Contimed), 

preferred a claim to A* property on tin 

ground that it wa» not the personal property 
of his tether bit that it Was dffettffer property ; 
the claim being diiiUowed, he pestered an 
appeal which dismissed upon the defen- 
dant's objection that it was an order, not undei 
8> 344 of the Code but Upon an application Un- 
der S, m. 

Heldt that in a regular suit by the plaiutifi 
fbrMeclaratiou that the property is debutter. 
defendant is estopped from raising the question 
that it was barred by S. 344 of the Code. Hare 

Dhan Kalla r. Puma Chundra Hondal, 11 
C.W.N. 145, 

Bbbxt 4 Gupta, jj. 

(138) Ss. 344 and 2D5-— Sale of mortgaged pro- 
perty at the instanee of first mortgagee— 
Surplus sale-proceeds withdrawn by third 
mortgagee — Suit by second mortgagee to enforce 
his lien on surplus sale-proceeds — Maintain- 
ability of suit— See Monro aub (Salk), No. 1, 
9 C.W.N. 989. 

(124) S*. 244 and 311— Execution of decree — 
Property sold an non-anustral after inquiry 
by Court and notice to judgment-debtors — 
Plea that pi op rty teas in fact ancestral 
barred . 

Where, aftor ail inquiry as to the nature of 
the property, of which the judgment-debtor, 
had "notice, a Court in execution of a decree 
caused certain immovable property to be sold by 
auction as non-auoestral, the judgment-debtors 
standing by and neglecting to supply the Court 
with any inf ormation as to the nature of the 
property sold, it was held that it was not com- 
petent to the judgment-debtors, subsequently, 
to seek to have the sale set aside upon the 
ground that the property was uuoebtral and 
ought to have boon dealt with in thg manner 
provided by law in respect of such property. 
Behari Singh y. Hukat Singh, A.W.N. (1900), 
.8*3A.L.J. 140*30 A. 378. 

$T**LB*. c.j. and Bubkitt, j. 

Reference*.— M A. 141, V., 15 I.A, 171, 22., 4 
A. 882, not *\ 

See, also, % *24, 226. 

ike t f Act Till of 1686 ( Bengal Tenancy), 

Hb. 59. 

B*. 244, 8U S W2~T, 2M. 

B* 244i m-See l Act XI of 1901 (H. W.P. 
imancy), No, 16. 


Ovik ttorftm (too (tot *» a is«*). 

— (Continued). 

8*. 24ii 812 , m and 888^4,* 228. 

(135) Ss. 244, 318 — JHtr chaser* at auction— 
representative of judgment*debtor-+*Suit for 
possession of property purchased, notmain- 
tamable. 

The plaintiffs purchased the property in dis- 
pute in execution of a decree. Seven years later, 
they applied for fbelivery of possesion. The 
application was dismissed as time-borted. They 
then brought the present suit for possession ; 
held, that the purohoser uqdor a sale in execu- 
tion of a decree ih a representative of the judg- 
ment-debtor aud is precluded by the provisions 
of S. 244 of the Code, from instituting a suit 
for possession of the property purohasod by him 
under the sole. Kalian Singh Y. Thakur Das, 
8 A.L.J. 234- A.'W.N. (1906), 87. * 

Stanley, c.j. and Buhkitt, jr. 

(126) 8s. ¥44, o83— Execution— Review— Re- 
covery of mesne piofits for period between 
decree of High Court m appeal and decree 
in review— Sepai ate suit— Application in 
execution. 

Where M. D., defendant in a partition suit, 
was deprived by the High Court of a house al- 
lotted to him by the first Court and, subsequent- 
ly, the High Court, acting under Ch. XLVH, sot 
aside its decreo and M. D., hav iug recovered 
possession of the hou&e, applied under S. 568 of 
the Code for mesne profits. Held, that S. 588 
had no application, the order entitling M. 0. to 
restitution having been’passcd under Ch. XLVH, 
not in appeal underCh. XL1. Held, further, that, 
it was not necessary for M. V. to bring a sepa- 
rate suit, one of his remedies was by “ sum- 
mary process, t.e., by an application under 8. 
344, and the application mjght be deemed to 
be one under that section (a]L 

Soluble, also, that the lower Court would 
have an inherent nght to order restitution of 
whaghad been declaaed to have been irapd?pefly 
taken (5). * 

It was further urged that, in any case, M r 0, 
could not reoover more than three y oars 'mesne 
profits. Held, that the applicant, having been 
guilty of gross laches in not applying for review 
for many years, should get mesne profits only 
from the date of the High Court's decree in 
review . Collector of Kaerut v. Kalka Penh&d, 
AAV.N (1908), HUB A.L.J. 566-28 A. C55. 
Bamkbm sad Richaudb. 11 . ’* 
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References.— (n) 10 M.I.A. 203, It., g \V.tt 
402, 25 A. 441 and 27 A 485, Ap'J" (b) U C 
484,22 0. 981, 2*. 

<1*27) 8s. 244, 622— Execution of decree — 
Question iwt relating to the execution of 
the deem— Appeal— Revision —Practice— 
Exercise of High Court's rcvisional juris - 
diction . v 

The phiintifi, in a suit for an injunction, ob- 
tained, a decree prohibiting the defendant from 
obstructing him in building within a certain 
area, and also giving costs. This decree was 
executed for the costs awarded. Subsequently, 
the judgineut-debtor applied to the executing 
Court, asking that the decree-holder should he 
ordered to demolish certain structures, which 
had been erected beyond the limits prese ribed by 
the decree, and obtained an order as prayed. 
Held , that no appeal would lie from such an ! 
order. ! 

Held, also, that the High Court is competent, ■ 
of its own motion, to call for the record of a ; 
civil case and pass such orders as it thinks fit, 
and the exercise of its powers of revision on the 
civil side will not invariably (though such is 
ordinarily the case) be confined to matters in 
respect of which no other remedy is open to the 
party aggrieved. Debt Dai v. Ej&z Hussain, 
A.W.N. (1905), 191^=2 A.L.J. 749=28 A. 72. 

Knox, j. 

References . — 21 A. 133 and 15 A. 405, Iiefd. 
to; 7 C.L.ll. 191, Distd . 

(128) S. 244, cl. (e) — Fraud— Sale in violation 
of 8 . 99, Transfer of Property Act— Objec- 
tion that no suit lay— Wien application put 
in object Urn raised that a suit lay— estoppel. 

Clause (c) of S. 244 of tin* Code covers a case, 
whore it is sought to set aside a sale held in 
execution of decree on the ground of fraud, or 
as haVing beeu hold in violation of S. 99 (if the 
Transfer of Property Act. A regular suit docs not 
lie to set aside a sale upon these grounds. 

Per j., that, where the appellant had 

successfully resisted a suit to set aside a sale on 
&C ground that suit was not the proper 
remedy but that the matter should be tried iu 
execution, he should uot be allowed to go behind 
that and object, in the execution department, 
that an application under S. 244 of the Code, 
^iduotlic, but that a suit should be brought. Ga- j 


Civil Procedure Code (Act XIY of 1882). 

—(Continued),' „ 

ya Prasad Mill* y. Randhar Singh, 3 A. 

L.J. 456~A.W.N'. (1908), 200 = 28 A. 681. 

Bankrji and AiKafAN, jj. 

Reference . — 30 Ch. ©. 37, ft* 

(129) S. 246-~Sce No. 119, si/pm. 

(130) S. 248— For the purpose of Art. 179 (3) 
of the limitation Act, the date of issue of 
notice under — is the date when it is actually 
issued aud not tho date of the order of Alio 
Court to issue the same— See Limitation Act, 
No. 146, 10 0. W. N. 303. 

(131) S. 248, effect of non-service of notice 
under — Order absolute for sale — Sec Tuasfku 
of Property Act (IV of 1882), No. 78, 2 A.L.J * 
610. 

(131-a) S. 248 — Date issuing notice, moaning 
of— See Limitation Act, No. 147,1 M.L.J.395, 

(132) S. 262, execution of decree against legal 
representatives— Property of deceased exempt 
from attachment — Whether representative 
personally liable . 

Tn this ease the counsel, for the decree-holder 
petitioner, contended that, under S. 252 of the 
Code, tho decree might Iki executed against tho 
i property of the representatives of his debtor 
| other than that inherited from the latter, for 
the reason that the latter property was not 
liable to l>e sold in execution of decree because 
of the Land Alienation Act. Held , the petition- 
er could not acquire any personal right against 
the representatives for the mere reasoiUmat tho 
Land Alienation Act deprived him of the right 
of selling tho property of his deceased debtor 
conic into the hands of the representatives. 
Ram Gop&l v. Harjas, 123 P.li. 1906. 

Reid, c. j. 

(133) S. 253— Decree passed against surety 
and judgment-debtor — Application for execution 
ugainst the judgment-debtor alone — Liability 
of surety— See Limitation Act, No. 141, 8 
Bom.L.ii. 807. 

(134) S . 263 — Decree — Execution-proceedings 
against a surety. 

Where a surety has become liable for the 
performance of a decree passed prior to his 
entering into the obligation, he $aimot, under 
S. 253 of the Code, be proceeded against in exe- 
cution of the decree. Lakthman Sadathlv. v. 
Gopal Appaji, 8 Bom. L. R. 867 —80 B. 506. 
Jenkins, c. j. and Aston, j. 

8 . 233 - 1229 , 
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(135) Ss. 253, 845, 840— Surety for dm per- 
formance of appellate decree, liability of, 
to bcproceeded against in execution. 

On appeal by defendant from a decree against 
him, he allied, under S. 545 of the Code, 
for stay of execution, when security was given 
by certain persona as sureties on his behalf. 
The decree was confirmed in appeal and the 
pi .iutiff-decree-holder took out execution against 
the said sureties of the defendant-judgment- 
debtor. The application for execution was reject- 
ed by the lower Courts on the ground that the 
plaintiff should proceed against the sureties by 
way of separate suit, and not in execution. 

On revision, the question was referred to the 
Full Bench, whether a surety, who hud given 
security, under S. 545 of the Code, for due 
performance of such decree or order us may 
ultimately be binding upon him, could be pro- 
ceeded against summarily in execution of de- 
cree, or whether the proper remedy against him 
was by way of separate suit. Held , th n t no 
distinction could be drawn between the case of 
a surety who, before the passing of a decree in 
an origiual suit, has become liable as such for 
the performance of the sumo, us well as, that 
of a surety who has given security for the costs 
of ail appeal, both of whom might be proceeded 
against in execution, under Ss. ‘243 and 549 of 
the Code, respectively, and a surety who has 
given security, for the performance of the appel- 
late Court’s decree, under S. 545 of the 
Code, who could, therefore, be as well 
proceeded against summarily in execution us 
the other sureties above roferred to. Raghbar 
Bat v. Sallg Ram, 109 P.R. 1906 (F.B.) 

Chattjshji, Rattigan and Chitty, jj. 

References : — 77 P.R. 1895, overruled ; and 22 
C. 25, Dies. 

V 

Ss. 254, 200, 040 1, Act 1 of 1804 (Land 

Acquisition), No . 11, 

8. 257—1, 229* 

(136) S. 257 A — Decree payable by instal- 
ments — Default in payment of instalments — 
See Execution of Decree, No. 4, A.W.N. 
(1905), 268. 

S* 257 A— I, 930 . 

,, — I, Limitation Act, No, 30, Execution 
of Decree, No, 77. 


Civil Procedure Code (Act XXV of 4882). 

— (Continued) . 

(137) S. 258 — Uncertified agreement in super- 
session of decree, competency ofjndgmeut- 
t lebtors to plead — . * 

•r 

In objection to ap application for execution, 
it is not competent for the judgment-debtors 
to set up an uncertified agreement in superses- 
sion of the decree sought to be executed, since 
such a plea is unsustainable by reason of the 
provisions in*S. 258 of the C.rfc. Seetharama 
Aiyar v* Chtnna Chenga Reddy, 1G M.L.J, 83. 
Benson and Moore, jj. 

References.— 21 M. 356, F., 21 M. 409, doubl- 
ed, 

(188) S. 258— Execution of decree— Power of 
one of several joint dectve-holders to certify 
satisfaction of entire decree, 9 

• • 

One of two or more joint decree-holders is not 
competent, without direct authority from the 
other decree-holders, to certify to Court satis- 
faction of the entire decree by payment out of 
Court (a). The payment, if real, cannot operate 
, us a discharge of the decree except as to the 
' share therein of the recipient. Dhanraj V. 
DJain Singh, 34 P.R. 1906 -93 P.L.R. 1906. 

Robertson and Rattigan, jj. 

Tiefereu^s,— (a) 26 A. 334 and 25 M. 431, F„ 
22 W.R. 77, D. 

(139) S. 258, scope of— Applicability to Jure - 
closure-decrees — Execution of decree, 

S. 258 cannot be confined in its opo ration to 
the adjustment of money-decrees alone. It is 
applicable to all decrees alike, whether for 
money or for foreclosure (which was the case in 
this particular instance) or any other kmd of 
decree. Lachu Y. Klshen Lai, 44 P.R. 1906. 
Robertson and Chitty, jj. 

References . — 5 C. 786 and 25 C. 718, F., 22 
M. 183 and 25 M. 412, Diss, 

(139-a) S. 258 — See No. 80, supra, 

(140) Ss. 258, 482 — Compromise by guardian 
after decree— Leave not obtained wider 
S. 462 — Adjustment of decree cannot be 
certified. 

On an application, under S. 258 of the Code, 
for certifying that a decree claim of a minor hod 
been adjusted by a compromise after a decree, 
it appeared that the guardian of the minor had 
not applied for and seoured leave, under S. 462 
of the Code, to enter into the sniA compromise* 
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fold, the Court below was right in haring do* 
dined to certify the above adjustment. 

InuiOioMtaB Chetty *• Rmnanadhan Ghetty 
and Alamelu Achi,29M. 809, 

Whits, c.j. and Moors, j. 

(141) 5. 260— Perpetual injunction , iwetitfon 
ci/ a deerrr /or, oh «wc/* successive breach of 
decree— Limitation of three yew 8 from every 
breach— Executing Court , dwty o/, mo/ to go 
behind the decree. 

On obtaining a decree for perpetual injunc- 
tion, the holder of it may enforce the same, on 
each successive breach of the injunction, under 
8. £60 of the Code and an application to bo 
enforce it must be made, under Art. 178, Sch. 
II of the Limitation Act, within three years of 
tiie date of the particular breach of it which is 
the occasion for the application. The decree- 
holder, however, is not obliged to take action 
in regard to every petty infringement of the in- 
junction on pain of allowing the decree to be- 
come altogether inoperative after three years 
from the date of the first petty breach And de- 
priving the decree-holder of the fruits of his 
decree if a serious infringement of it were after- 
wards made. 

Held, also, that it in not competent for nn 
executing Court to go behind the decree, but 
such Court ought to give effect to the terms of 
the decree, without attempting to read into it 
limitations gatheied from a reference to the 
records of the suit in which the docree was pas- 
sed. Yenkataehallam Cheftty y. Yeerappa 
Filial, 99 M. 814. 

Benson and Moobk, m.’ 

• 

(149) S. 960— Right of dccrco-holder under — 
to ask the Court to ouforcc decree granting 
injunction to abstain from some particular Act 
—See Limitation Act, No. 199, A. W. N. (1906), 
10 . 

(148) S. 960— See No, 101, supra . 

See, also, I, Act 1 of 1694 (Land Acquisition), 
No. 11. 

(144) S. 866— Decree for redemption , delivery 
A of possession of land under , includes stand* 
.ing crops thereon— Appeal flam order in w 
cutfen of decree , whether appellate Court j 
tmaltet effect of den ee. 

wfw, a person obtained a deouc, entitling 
him to rodemptkm, and, in execution of such 
' decree, peemsion of the land woe delivered 


<H«il Pm Cede (** JOY eft IMS), 

— {Continued). ; 

through Court to fender 8. 968 of 

the Cede, the delivery musib* deemed to have 
been made, not of the Xftri $ 'alone, but tif an 
things attached to i t, .MMttdtag the crops 
growing thereon; consequently, the defendant, 
from whose possession the prop erty had been 
take n and delivered, could not claim to reenter 
the samo in order to reap, gather hnd dispose 
of the crops ho had cultivated thereon. Held, 
also, on appeal from an order in execution-pro- 
ceedings relating to the decree, H is not 
competent for the appellate Court to so alter 
the original decree as to allow tho judgutont- 
debtor to remove tjie crops or doolore his rights 
to the same, lung feaw y. Tun Gaung, 8 L.B. 

R. 190. 

Aim&ON, c.* M and Fox, j. 

(145) S . 865— Act No. Ill of 1901 (United 
Provinces Land Hevenue Act), 8. 107— 
Partition — Execution of a Civil Cow t 
decree for pat tition of revenue-paying pm* 
perty . 

A decree of a Civil Court for partition is sub- 
ject to the provisions of S. 107 of tho United 
Provinces Land Rovcnuo Act and cannot be 
fully executed until the decree-holder's name 
is recorded in the revenue )nipers. Tulsl Das 
Y. Shoo Marain, A.W.N. (1906), 58-8 A.L.J. 
886 <=98 A. 875. 

Banrbji and Richards, jj. 

S. 265—1, 231. 

(146) S. 866— Night to future maintenance, 
if an annuity is— Annuity, if attachable. 

An annuity given by will is not a right td 
futuro maintenance within the meaning of 

S. 966 of the Code and can bo attached in execu- 
tion of a decree. Gopal Lai Beal Y. fj. 
Marsden, 10 C.W.N. 1109. 

Sals, j, « 4 

Reference.— 10 C.W.N. 1102, foot-note (1899), 

F. 

(147) 8. 866 (k)— Execution of decree— At- 
tachment— Contingent right— Right Of pre- 
emptor under a conditional dec reg for. pre- 
emption. 

Held , that the internet in the pse-empted 
property of a successful pre-emptor, who has 
not yet paid the pre-emptive price fixed by his 
decree, is an interest, the attachment of which 
is prohibited by 8. 966 jit) of thg Code of Civil 
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Ojru tnmrtpw W). 

PMKMdnm. tonkk «a|ii ». ha «*pu, 

A.W.K. (1906), 09»8>LJ. J88-28A. 888. 
KKOft'&ad Auchan, jj, 

Be. *00, *08-/, *0i. 

& m (i by~i \ m 

& *00 w. 

Be. *00; *70-/, ^ XVIII of 1876 (Oudh 
Law a), No. 4, 

$». *00) *74, 870—1, m. 

(146) 8. 209— See No. 100, sapra* 

(149) S. 272— See No. 100, supra . 

(150) 5. *70 — Execution of decree— Older at- 
tacking ihe decree— Effect of— Want of fh- 
nsdictionto proceed with evocation — Sale 
without jurisdiction— Validity of such sale . 

The Subordinate Judge, before whom the 
present execution owe was pending, received 
from a Munsiff's Court an order attaching the 
deorce under S. 278 of the Code. Instead of 
giving effect to the attachment order, he 
returned it to the Munsiff on the ground that 
it did not state the amount of the decree, 
under whioh It was issued and proceeded with 
the execution, which resulted in the sale in 
question. Held , that the Court, on receiving 
the attachment order was bound to comply 
therewith. Under S. 278, the attachment of 
the decree has the effect of staying further 
•execution and of debarring the Court from 
proceeding further until that bar has been 
removed in either of the ways specified in that 
flection. The Subordinate Judge bad no juris- 
diction to proceed with the sale in question 
and the sale, therefore, was invalid. Manik 
Lai Beal v, Banmall Kukevjee* 82 0. 3104=10 
C. W. N. 198=8 O.Jj.J. 27. 

Phatt and Bodilly, jj. 

(151) S, 879— Decree for sale on mortgage— 
attachable in evecution, 

A decree for sale upon a mortgage is not a 
deoreo for money and can be attached and sold 
in execution of a money-decree under the 
penultimate clause of S. 278 of the Code. Delhi 
London Bank Ld. v. Kunwav Partab Singh, 
8 A.L.J* 095 (P.B#)»A.W.N. (1900), 280=1 
H.Ltf. 247.-20 771, 

STawiit, C.I., BaWkrji and Axeman, jj. 

Jfo/^iOW.-A.W/N. (1880),, 128, overruled , 
A.W.N. (1898), 184 \ 27 A, 501 j 4 C.W.N. 


«tU nmcim* Bote (ft* m pt M 

—^{Continued). 

XXXV ; 0 C. W.N» 5 ;J0 A. «l, B ; 28 M. 944, 
not F. 2 A* 29), & 

& 878—1 , Pn-empfien, Hd. 88, »< 

/, 834. 

Ss . 870, 878—1—835 , 

876^95-1,-836. 

(152) Ss. 876, 305— Sale of property pending 
an attachment— All claims enforceable tin 
der the attachment— Sanction of the Court 
to the sale » 

Prima facie, a sale-deed executed by one per- 
son in favour of another operates to convey fo 
that other the interest of the oaeCi&tbnt in the 
property the deed purports to pass. But, to 
prevcntiifrauds on the docroo-holdors, It is pro- 
vided by S, 270 of the C. P. Code, that “ when 
an attachment hqp been made* by actual eetsuxe 
or by written ordor intimated and made known 
in the manner aforesaid, any private alienation 
of the property attached, whether by sale, gift, 
mortgage, or otherwise . . during the oontinuanoe 
of the attachment, i hall bo void as against all 
claims enforceable uuder the attachment." 

S. 335 of the C. P. Code is an enabling sec- 
tion, and qualifies the prohibition contained in 
S. 270 ; ou compliance with the conditions of 
that section, a private alienation, notwithstand- 
ing S. 270, becomes absolute even against all 
claims onforoeallj under the attachment. Bhiir- 
llngappa Basappa v. Chanbasappa Fakl* 
rappa, 8 Bom. L.B. 16=1 M.L.T. 46=80 B. 
887. 

Sir .L whence Jenkins, c.J. and Bua* 
bell, j. 

(153) S. 273-330 Acr VIII of 1885 (Bengal 
Tenancy), No. 24, 10 C. VV. N. 547, and Noe. 
fcl, 120* 121, 122, supm. 

8 . 878— J, 837, 838. 

S 9 878—1, Act IX of 1897 ( Provident Fundi), 

No. 2. 

(154) Ss. 878, 881, 888— ( ' Investigates mean- 
ing of ter fo— order against claimants under 
8 , 881— Payment of decree amount by a 
moiigagee beyond one year from the order, 
effect of. 

In this case, the Court of Ant instance held 
that the plaintiff's suit was tttp$A by Art. 11 of 
the second schedule to the Lratffotiou Act, the 
plaintiffs not having brought a fuit to establish 
their right to the property in dispu|c within one 
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year from the date of the order made against 
them, under S. 283, rejecting a claim previously 
preferred by them on the attachment of the pro- 
perty. The order against the plaintiffs was to 
this effect, ri?., “The sale seems to be oollnsive : 
claim rejected/ 1 The lower appellate Court was 
of opinion that there was no bar by limitation, 
inasmuch as there had beou no ‘investigation 1 
of the piaintiff's claim within thd moaning of 
that word as used in the Code. 

Held, that the judgment of the lower appel- 
late Court could not be supported on the ground 
that there has been no investigation. 1 It is 
not possible to deffne the amount of inquiry, 
which constitutes an investigation. 1 If the 
order purports to deal with the claim* on the 
merits, it must bp taken that therq has been an 
investigation 1 and a suit, therefore, by a person 
aggrieved therein will be governed by Art. 11 
of the Limitation Act. 

Held, further, that, where after more than 
a year from the date of the said order, the 
attachment was raised on payment by one 
of the mortgagees (defendants in the suit) 
in possession of the property, such payment not 
having been made within one year after the 
date of the order, the order is conclusive as 
between the claimants (the plaintiffs) and the 
defendants. To hold that the right of an 
unsuccessful claimant to bring a suit remains 
in a state of suspended animation for an in- 
definite period, after the expiration of a year 
from the date of the order ugainst him, liable 
to ho revived at any moment by the payment off 
of the amount of the decree, would lead to un- 
certainty of title and great inconvenience and 
would he inconsistent with the policy of the 
legislature in prescribing a short period of 
limitation for suits by parties, against whom an 
order has been made in claim-proceedings. 
Kayyana Chittomma y. Doosy G&yaramma, 
16 M.L.J. 186=29 M. 225. 

White, c.j. and Hooke, j. 

(155) Ss. 278, 281 and 283 --' Right which the 
plaintiff claims to the property in dispute, 1 
meaning of* 

The words * 1 the right which the plaintiff 
claims to the property in dispute 1 1 in S. 288 of 
the Code, mean the right which is claimed in 
that' proceeding in respect of the property, that 
isf the right to have it sold or the right to have 
it released f«gn attachment. They do not mean 
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the right or title to the property. The three 
Ss. 278, 281 and 288 mu^ bo read together (a). 

When, therefore, a claimant, being unsuccess- 
ful in a claim under S. 278, has got the pro- 
perty released from attachment by coming to 
terms with the decree-holders without notice to 
the judgmont-debtors, a suit subsequently 
brought by him against the judgment-debtors 
for recovery of possession is not barred under S. 
283 of the Code. Morshia Barayal v. Elahi 
Bax Khan, 8 C.L.J. 881. 

Mitra and Casperbz, jj. 

Reference. — (a) 15 C. 674 and 81 C. 2*28, F. 

(156) Ss. 278, 282- -Declaratory suit for 1 re- 
leaso of property from attachment — Valuation 
—See Jurisdiction (General), No. 2, 71 
P.L.K. 1906. 

( 157 ) Ss. 278 and 283 — Execution of decree — 
Suit against successful claimant for decla- 
ration that certain property belongs to the 
judgment-debtor — Judgment ‘debtor not a 
necessary party. 

Where a decree-holder brings a suit against 
a successful claimant to establish that certain 
property belongs to his judgment-debtor and 
tluit he is entitled to bring it to sale in execu- 
tion of his decree, the only person against 
whom he claims relief is the successful claimant. 
To such a suit, the judgment-debtor is not a 
necessary party. Gh&si Ram v. Mangal. 
Chand, A.W.N. (1905), 172=2 A.L.J. 491 r. 98 
A. 41. 

Banerji and Richards, jj. 

Ss. 278 , 283—1, 238, 240. 

Ss. 278 and 283—1, 242. 

(158) S. 280— Seo Baku ana Grant, No. 1, 
10 C. W. N. 978 and No. 120, supra, 

(159) S. 280— Attachment— Release from 
attachment— Decree-^Exccnt ion, 

A release from attachment, under the provi- 
sions of the Civ. Pro. Code, can only be made 
under S. 280 of the Code. The section indi- 
cates the conditions on which alone that release 
can be directed. So, a Court, before directing 
a .release, must hold those conditions esta- 
blished. Chiraanlal Balabhai v. N. 0* Mae- 
leod, 8 Bom. L.B. 794. 

Jenkins, c. j and Heaton, j. 

(160) S. 281— See Nos. 154 and 155, supra. 

(161) S. 282 — See *No. 156, mpra and J, 
242 . 





' *"■&'**£ o/ ^''mkh" mmy dftf&of 

' ’ ' - 

go#*- MftljM' notcstopped from top* - : 

;,’ '■ / ' ; * ”■* 

In'«a^o^ii^ol » simpfemoney deem, * &e 
right* ^J^^inottgftgor in certain property 
c^in^^t'toainprl^ were put tip 
to ,/so^ property woe not sold subjeetto 
as contemplated by 8. 282 of 
the 0ode, btit tho existence of tbs mortgage woe 
no ti fi ed in the proclamation sale for the bene- 
fitof intending purchasers. Meld, on suit 
brought by-the mortgagee tor sale, that the 
auciion-pmblfeser was not, under the circum- 
stances, debarred, from proving that the mort- 
gage in suit was fictitious and without consider- 
ation, fihlb Knnwar Singh y. Bheo frtiii 
SUkgh, A. W. N. (1906), 68* 8 A. L. J. 200= 
28 A. 418. 9 




to pray to further 'relief j^htetoMiS^- ' |UH|nteS ” 

and Davies, jj. V .? ■'* ’’ ^ 

References.— (a) Id M. 140, ^ 

If. 88 at p. 25, K V • ^ 

j(164) A 285, «wf «n€fer^ 
t ” Jurisdiction. . ^ 

, A suit by a defeated claimant, under S. ,288^^ 
for a declaration that the proper^ attached 
belongs to him and not to the Judgment-debtor . 
ought, lor purposes of jurisdiction, ^bevolued 
according to the value of the property, the sub- 
ject matter of the suit, and not according tq 
the amount of the decree in execution of which 
the attachment was mode, if the decree amount 
is larger th&n*the value of the property. Mm? 
pan Ganesh Ghatate y. Bhloraj* 8 N. -iff, B*. 
87* 

Battrk, A.J.C. 


Bankrji and Richards, jj. 

(168) Smt under S. 28& Civ . Pro . Code, by 
defeated claimant for mere declaration — 

' Prayer for further relief not necessary— 
Specific Belief Act , S. 42, inapplicability 
of, to such suit . 

When second defendant attached certain im- 
movables in execution of a decree for money, 
which she had obtained against first defendant, 
plaintiff presented a claim based on a mortgage 
alleged to have been made to him by defendant. 
The claim having been rejected, plaintiff sued 
under S. 288, for a declaration* of his right 
as mortgagee to the attached property and fo r 
thb oonoeUatiOU of the order of rejection of his 
. . On reference to the PSiU . Bench of the 

question, whether the suit was sustainable with 
rpfettfece to 6. 42 of the Specific Relief Act, held, 
doUbting tbe correctness of the decision in 
Xutihfyn^P- KunhnttnMtf, and following the 
: biW 6i£.t$ij& question as correctly laid down by 
hfbWoaAhx: Ilrrm, j. + in his judgment in Ambu 
that the proviso to the said S, 
42 o! j tto 8pe<^ Relief Aot does not operate 
eg Wlb Away from a party, against whom 
' * m&t Ss. 280, ' 281. or 

282 jB^eoiid-Tigbit conferred by’ 

^/ 28 fiV v4|e to a*;^damtfeh of his title in so 
*£* jMi^W'aieefed^ V tbeorder which he seeks 
to and- oueh « suit is, therefore, not 

^.rd^hgoaigmt uu'-tocunt of . the amission 


References.- 1ft 0, 104, 81 C. 511, 17 A. 69 
and 27 Av 440, B. 

(165) 8. 298— See Nos. 21, 120, 122, 154,155, 

157,162. . -\i?\ 

S. 283—1, 243 and I, Limitation Act, Afo. 50. . 

8. 285—1 , 243. 

Ss. 285, 295, 483 and 490— I, 244. 

(166) S. 287— See No. 162, supra. 

(107) 8*. 287 , 3Jl—Sale-prdclaniatum, 

place for sale fixed in— The conducting Of 
the sale elsewhere a material irregularity. 

In this case, contrary to the express order of 
the Court to sell the property in question at 
the premises, the sale proclamation advertised 
the solo to take place at the Court-house, and 
the sole was in fect conducted at the premises 
of some of the buildings advertised for the safe. 
Held, this was a serous irregularity , whfehmay . 
weft be presumed to cause substantial injury, 
by keeping away bidders and an irregularity 
empowering the <3ourt $$o set aside the 
safe under 8, 311 of the Code, unefer 
which, proof of substantial loss was not 
essential ; And further, the mistake in the sale 
proclamation in question, as regards \tba place 
of safe would, in the ordinary coprse of events, 
result in causing injury to t% person, whose 
property was odvertisedlor sale* •' Xhntl 1 Ghand 
v. mm Bingh, 188 K B. 1906. ;i 

jianpBEAMD, 9. *• 
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Reference*:— 2 9 A, 140, 93 M. 997 (P.C.), 94 
C. 991, 30 C.l, 89 C. 549, 20 A. 412 and 30 P. 
R. 1899, R. 

S8. 287 and 311— Sec, also, I, 240. 

(168) S. 991 — Pavment of decretal money and 
costs for procuring stay of sale — See Transfer 
op Property Act, No. 80, A.W.N (1906), 168. 

S. 294 — I, Limitation Act , No. t 143 . 

(169) S. 295 — Rateable distribution , order for 
— Suit for declaration , decree collusive — 
rateable distribution not allowable. 

9 After an order for rnteabJe distribution of 
sale proceeds has been made under S. 995 of the 
Code, and before the funds have been actually 
distributed, it is open to one of the decree-hold- 
ers to maintain a suit for a declaration that 
the decree of a rival decree-holdel* is collusive 
and that he is not entitled to share in the sale- 
proceeds by way of rateable distribution. Trai- 
lakya Nath Adhya v. Pnllln Beharl Baral, 
3 C.L.J. 386. 

Geipt and Mookeejee, jj. 

Reference.— 11 C. 718, D. 

(169-a) S. 995 — See, No. 69, sujrra. 

(170) 8. 295 , order under , whether Chief 
* Court would interfere with , under S. 70 (1) 

(a) of the Punjab Courts Act , 1884. 

In this case, the petitioners asked for the re- 
vision of an order under S. 995 of the Code, 
and the question had to be decided whether the 
Chief Court could interfere on the revision side, 
another remedy being open to the petitioners 
under the penultimate clause of the above sec- 
tion., Held , it is not the practice of the Chief 
Court to interfere on the revision side, in 
exercise of its extraordinary jurisdiction, under 
the Punjab Courts Act, with an order under S. 
995 of the Code, save in exceptional circum- 
stances clearly warranting such interference. 
Fasal Din y. Narain Singh, 196 P. R. 1906. 

Johnstone A H^ruy, jj. , 

References 65 P. R. 1905, 89 P.R. 1905, 
91 PR. 1902 & 76 P. R. 1902, R. 

(171) 8. 295 — See Nos. 100, 123. 

& 295 — I, Mortgage (Sale), No. 17 ; Punjab 
.jfrburts Act (XVIII of 1884), No. 1 and I, 
* 848 . 

$172) 8. 305 — See No, 152, supra , 


Civil Procedure Cod* (lot XIY *f 1888). 

—(Continued). 

(178) 5. 308, Failure , to deposit purchase- 
money under , effect of, on the sale in execu- 
tion. 

Failure to make the immediate deposit re- 
quired by 8 . <306 of the Code is notan indispens- 
able condition for the validity of the Bide but 
constitutes a mere irregularity in the conduct 
of it, The section itBelf distinctly refers to the 
purchaser as the person who should make the 
deposit, and reference to him as purchaser* 
implies that there Iiab been a sale. If, how- 
ever, the officer conducting the sale neglects to 
demand the deposit immediately and the pur- 
chaser does not pay it, and if the property is 
not put up again for sale, it ought to be held that 
there has nevertheless been a valid Hale in 
execution of the decree, the failure to pay the 
deposit amounting only to an irregularity in 
conducting the sale. Raman Chatty v. 8.M.R. 
M. Olagappa Chatty, 3 L.B.R. 225. ^ 

HABTNOnL, J. 

References :— 5 A. .316, 16 C. 33. 14 M. 227, 

7 C. 837, 5 B. 575 & 12 M. 454, R. 

(174) Ss. 306 , 311— Execution of decree— 
Sale in execution— Non-payrnent of requir- 
ed portion of purchase-money at date of 
Sale— Irregularity. 

Held , that the fact that an auction purchaser 
at a sale held in execution of a decree did not pay 
the 25 per cent, of the purchase-money required 
by 8. 306 of the Code of Civil Procedure at the 
time of the sale was a mere irregularity, which 
would not affect the validity of the sale, unless 
it could be Bhown that substantial injury was 
thereby caused to the judgment-debtor. Ahmad 
Bakhsh y. Lalta Prasad, A.W.N. (1905), 263 
=:28A. 238. 

Bankrji and Richards, 77. 

Reference.— 6 A. 816, declared to be no longer 
law. 

(175) S. 310 A — Attachment — Private sale — 
Court sale— Application to set aside Court 
sale. 

8 . 310 A of the Code is applicable to a pur- 
chaser subsequent to attachment and prior to 
sale under that attachment. 

Where there has been a subsequent sale fol- 
lowing on the attachment, a person answering 
this description is one whose immovable proper- 
ty has been sold under Chapter XIX of the 
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Code. Kttlehaiad Dagda v. Govlnd Copal Ku- 
Ukarai'S Bom. L. R. 578=80 B. 575. 

St» Lawrence Jenkins, c.j., and Beaman, 

J. 

. (176) 8. 316 A— General Clausen Act (X of 

1897)8* 10 — Deposit of money by mortgagee 
more than thirty days after sale of property 
in execution of decree — Money tendered on 
first day after opening of Court after vaca- 
• turn— Limitation. 

An application under 8. 810 A of the Code, 
by a mortgagee of certain property which had 
been sold on September 20tli, 1005, was made a 
few days after in the name month. 

The Court was closed all through October on 
account of the vacation. On the 1st of Novem- 
ber, the applicant tendered Rs. 477-8-0. The 
tender was retained by the Court officials till 
the next day, Novembor 2nd, whon it was 
returned to the applicant because he hud offered 
too much, fihe amount due being only Rs, 345-5-0, 
and because he had given an incorrect nirnbcr 
of the suit and hud not entered the date fixed 
for hoaring, which was not provided for in the 
form of tender. 

The Court refused to grant the application on 
the ground that the money had not been deposit- 
ed within thirty days of the date of sale and 
that the provisions of Ss. 5 and 6 of the Limita- 
tion Act did not apply. 

Held , that, having regardod to the provisions 
of S. 10 of the General Clauses Act (X of 1897), \ 
the money was tendered within time. Radhe 
La i y. flheo Prasad, 9 O. C. 214 (B.) 

Scott and Wells, j. cs. 

Reference . — 19 A. 140, R. 

S. 310 *4— J, 249 and 250* 

(177) 8s. 310 A , 622— Execution of decree — 
Application to set aside sale— Who have a 
right to apply— Revision. 

A mortgagee sued for sale on his mortgage 
imploading, besides the mortgagee, two persons, 
who claimed a title to the mortgaged property 
adverse to the mortgagee. In that suit, it was 
decided that the property, the subject of the 
mortgage in suit, belonged to the mortgagor and 
not to the other defendants. The plaintiff, 
mortgagee, obtained a decree for sale and caused 
the mortgaged property to be sold by auction. 
Thu defendants, other than the mortgagor, 
applied to have this sale set aside, under S. 


810 A of the Code of Civil Procedure, but their 
application was rejected, and they then sought, 
in revision, to get this order reversed. 

Held , by Banerji, j.— That the defendants, 
applicants, were not entitled to make an appli. 
cation under S. 310 A of the Code, they not be- 
ing judgment-debtors whose property hod been 
sold. 

Per Richards, j. — Whether or not the appli- 
cants were entitled to make the application 
which they did make (and they possibly were 
so entitled) the Court below did not fail J>o 
exercise a jurisdiction vested in it by law nor 
did it act in the exercise of that jurisdiction 
illegally. Its order was, therefore, not open to 
revision. Ram Blngh y. Salig Ram, A.W.N. 
(1905), 193=^2 A.L.J. 711--= 28 A. 84. 

Banerji and Richards, jj. 

Reference . — 11 l.A. 287, Refd. to* 

(178) S. 311 -See Nos. 124, 1C7, 174, supra, 
and I, Act VIII of 1885 (Bengal Tenancy ), Nos. 
88 and 39. 

(179) Ss. 311, 312, 813— Sale in execution of 
a certificate under Act 1 of 1895 [(B.C.) Public 
Demands Recover}’] — See Act I of 1896 (Ben- 
gal), No. 7, 3 C.L.J. 235. 

(180) Ss. 311 , 583 and 647— Restitution of 
jxtssession of property taken in execution of 
decree— Order of appellate Court setting 
aside dismissal of objection to sale , restitu- 
tion of possession ofpwpcrty by Court wider 
— Execution of decree . 

The property of the respondents was brought 
to sale in execution of a mortgage and was pur- 
chased by tho appellant (decree-holder). Tho 
respondents 1 objections under S. 311, Civ. Pro. 
Code, were disallowed by the Subordinate 
Judge; on appeal, the Court of the Judicial 
Commissioner held that he ought to have en- 
quired into the question whether* a certain 
mistake in tho,proclamatioii had deceived intend- 
ing bidders, set aside the order, and directed 
the Subordinate Judge to restore the application 
under S. 811 to the pending filo and dispose of 
it according to law. In the meantime, tho 
Subordinate J udgo hod passed an order confirm- 
iug the sal£, had given the appellant u certifi- 
cate of sale and had placed him in possession 
of the property. The respondents, on tho 
strength of the order of the Judicial Commit 



tts MIS titmsm INMBK, 1906. 9M 


OMl feotedust Code (lot XXt of 


civil fv ooo iw pe MMPtNl 

— (CTpndtefi«l)« ' 


sioner’s Court, applied to tho Suborfied® Judge 
to put them back into possession of tho pro- 
perty. 

Held, that 8. 588 read with S. 847 of the Civ. 
Pro. Code, provided for restitution of possession 
under orders passed in appeal, which did not 
aifn^mt to decrees, that the Subordinate Judge 
had power to restore the respondents to posses- 
sion; and that the effect of tfce order of the 
Judicial Commissioner's Court, setting aside tho j 
disimisea 1 of the respondents 1 objections, being 
to put the parties back to tho stage at which 
ihe objections were disallowed, the Subordinate 
Judge was right in doing so. Raja Rampal 
Hugh y, Lai Ramesh Hingh, 9 O.C. 101. 
Chamxbb and Wells, J. cs. 

* (181) S. aia-^Seo No. 179, tupra, and J, 
mi also, J, Act II of 1901 (N.W.I), No . 16; 
and Practice (High Court), No. 4 . 

(183) S. 813— See No. 179, supra, and 1 , 251 
and 252. 

Ss. 818 and 815—1, 252. 

(188) 8 . 815— Right of suit— Parties. 

S. 815, C.P.C., is only an enabling section 
and not prohibitive of an independent action 
in a Civil Court (a). 

A suit was brought by an auction-purchaser 
for the recovery of purchase-money from the 
decree-holder, who had receivod it, on the 
ground that the judgment-debtor had no title 
to the property sold. 

Held, that the suit was not barred by the 
provisions of S. 815, C.P.C. 

That the judgment-debtor was not a neces- 
sary party. Surandra Rath Ghoee v. Beni 
Vadhali libra, 10 C.W.N. 374. 

Maclean, g.j., and Cabpebz, j. 

Reference . — 83 C. 883, Re/d. to by Maclean, 
C.J. 

(184) 8**815, suit under, cognisable by a Pro- 
vincial Small Causo Court— Sec ‘S mall Cause 
, Counts, Phovuscjal (Act IX of 1887), No. 6, 
8 Bom. I>. K. 869. 

(t 85)8. 815— Suit for refund of purchase - 
money — Sale tn execution — Warranty of 
t title— Failure of consideration— Suit after 
confirmation of sale , maintainability of. 

If 4 party purchases, at a solo in cxccutioji, 
with full knowledge of the true state of things, 


and knowing that the* Ijrfefflfc’red b defective* 

a claim to be relieved fro* &e 

his purchase cannot he listened to (a). 

A fortiori where a purchaser had allowed a 
sale, by the Court to him, to be*onfinaed and 
the purchase-money to be paid over to the judg- 
ment creditor, he cannot be allowed to succeed 
in a suit for the recovery of that purchase- 
mouey. 

Before a suit for the reftmd of purchase- 
money can bo maintained, two events must 
occur— first, it must have boon found that the 
judgment-debtor had no saleable internet and, 
secondly, the purchaser must be deprived of the 
property (5). A suit for the return of purchase- 
money will be maintainable, where there has 
been a total failure of consideration. 

The procedure under section 815 of the Code 
is by summary application within a limited 
time, and not by suit. So, where a* purchaser, 
'at a Court sale held in execution of a decree, 
purchased the property and the sale was con- 
firmed, but ho subsequently succeeded in esttfa 
Wishing hz* title to tho property, in a suit under 
8. 288 of the Code, and then sued for the 
refund of his purchase-monoy, held, that the 
suit could not be maintained. 

There is no warranty of title in sales under a 
decree of Court. Burner Chand v. Vahid 
Husain Khan, 8A.L.J. 819»A.W.N. (1906)^ 
310. 

Stanley, c.j., and Bobkitt, j. 

Refci'enccs : — (a) 5 I-A. 116, R. (b) 33 B. 
788, It. 

(18 6)8. 816 Attachment of rfftnp, after 

sale but before confirmation Bight of attach- 

ing Creditor to have sale confirmed. 

When a person, who had obtained a decree, 
purchased immovable property at an auction 
sale held in execution of the same, but before 
the sale was confirmed and satisfaction of the 
decree entered in the record, the decree was 
attached by a judgment-creditor of the decree- 
holder, 

held that the effect of the attachment was 
to place the attaching creditor in the position of 
the decree-holder so as to entitle him to have 
the sale confirmed under 8. dido! the Code, and 
to take out a certificate of sale. Gob aartn R«d» 
mi Koev v. Ram Pertap Ml* ** O.W.N 
158. 

Hajunotom and F^att, is. 




hhh 
JfflO , 



The wbrA* '.VfltewWea purchaser inS. 81T* 
inolude^M $^9& Standing in the shoes of the 
Court i^oWer; Hart Govind Joshi y» 
R*mcha^aN*i»yaji t 8BomX. R. 878.' 
i^rbirlfc Hbaton, jj. 


M tferm<$s;S M. $11, 21 A. 196, 26C. 950 & 
HM,lA,49$»R. 


8.917—1* Ad I of 1895 (Bengal), No. 2, and 
.1,259* 


(18$) S, 818— See No. 125, supra and I, 
Penal dode , No. 2. 


(189) 8s. 318^44— Purchaser at Court-sale 
of share of 'an undivided co-parcener, 
right of , to institute suit for partitions. 
244 no bwto such suit. 

The only right acquired by the purchaser? at 
a Court sale, of the share of one member of an 
undivided Hindu family, is a right to effectuate 
the sale 'by a suit for partition of the entire 
joinkproperty of the family and the delivery 
over to him (the purchaser) of what might be 
allotted to the share of the said member at the 
partition. In such cases, it is not competent 
for tfie Court on a mere application for execu- 
tion by the purchaser, to enforce his right by 
an order for partition. No orders, therefore, of 
the kind contemplated by 8. 818 of the Code 
can ho passed On such applications. 

Nor is S. 244 a bar to the purchaser main- 
taining a separate suit enforcing partition and 
delivery of the share purchased in execution. 

Yelumalal Chetti f, Srinivasa Chettt, 29 M. 

294. 

SubAahwaku Ayyak and Benson, ji. 

(190) $> 320— Execution of decree— Property 
to be' sold ancestral Ip part only— Transfer 
M^Collect^-r^Tjocat Government , Notifica- 

871 of August 81, 1880 * 

ifelii j&fct, where the Civil Court is satisfied 
thftt the.ltthd) whwh is ordered to bo sold or 
any poison it should transfer 

the ^teoraefer ^epution to the Collector so far 
as ri^rd^^ dhly\ Ahmad Ghana ; 

Khtt V'RAliM^ Pifihad, j 

A. W,N. (1900)i 143*8 AJLJ. 429^38 A. 631. 
SvaRimv, c, a and B^uon, 


* ^(Continued). 

L.X'fm) $<$2QSuUi 

ofAs&sktntColltctorM 

itregularity in sab. r'/V*V.', : 

It is the duty of a£udge to set atude&nofW, ' 
which he would net have passed had he been . 
informed of the true state of affairs. Wbfao ' 
an Assistant GoUecfcor whs asked by a peY^hj- 
who alleged hhqpelf to be a decree-hoider, to: - 
postpone a sale and did postpone it and A few 
hours later, on being informed that the appli- 
cant was not entitled to make tlih^pplkiatiiim, 
set aside his former order and ^idthe sahy 
held, that he was justified in setting aside 
his former order and the sale was not illegal 
merely for that reason. Vast* All V. lanhf 
Prasad, 8 A.L.J. 458*A.W.N. (1906) 188* 
28 A. 671. . . 

Stanwsy, c.j., and Knox, j. ; 


(192) S. 820--I3^ree~Execution^Execution . 
( transferred to Collector— Partial execution — ) 
| Application tor instalments — Limitation Act 
(XV of 1877), Art. 175— See Act XVII of' 1879 
(Dekhan Agriculturists Reueb Act), No. 8, 

8 Bom. L.R. 963, 

8. $20—1, 254 , 

(198) 8. 326 , proposal by Collector for stay 
of sale under , disapproval by Civil Court 
of , procedure on. 

The scheme for satisfaotion of a decree pro- 
posed by the Collector, under S. 826 of the 
Code, must provide for such satisfaction within 
a reasonable period, by the proposed temporary 
alienation or management of the land concern- 
ed ; and. when the Collector does not submit a . 
scheme providing lor satisfaction in the man- 
net indicated above,the Civil Court ought to - 
pass orders for the sale of the property itself- 
Jai Bhagwan v. Buali Baksh, 68 P. B. 19Q6- 
121PX.B. 1906. *• 

ClAHX v C,J. ' * , 

lieference.S Ct 290, B. 

(194) 8s. m , m, rn > 334, 335— Claim try 
judgment-debtor, if maintainable— Claim 
hyper son in constructive possession through 
tenants—' 1 Possession* * and u Pispoms- 
men meaning and scope of— Enquiry, 
scope of—. 

8. 885 of the Code has to bo t^kd with S« 
334. 
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The judgment-debtor is not competent to 
make an application under S. 836 of the Code, 
which refers to resistance or obstruction by, or 
the dispossession of, a person other than the 
judgment-debtor. 

The term 4 possession' in S. 336, as in other 
similar sections of the Code, is not used in a 
restricted sense, as relating to a mere tangible 
or physical possession, but includes constructive 
possession, or possession in law, by receipt of 
rent or otherwise (a). 

The Court has the same jurisdiction in a 
case of dispossession, whether the person depri- 
ved of possession was in physical occupation or 
symbolical possession, as it has in a case of 
resistance or obstruction by a person either in 
actual or constructive possession ; and a person 
who alleges that he was in possession through 
his tenant, who had been ousted as the judg- 
ment-debtor from the laud by the delivery of 
possession to the purchaser, is entitled to make 
an application under S. 385 of the Code as to 
that extent his own possession has been inter- 
fered with and he himself has been dispos- 
sessed within the meaning of the section; 
but, although he may not bo incompetent 
to apply under S. 385 of the Code, merely 
by reason of the fact that the claims to 
have beeu in constructive and not actual pos- 
session, he cannot get any relief under that 
section, inasmuch as he cannot be placed in 
actual possession, which, according to his own 
allegation, ho never enjoyed before, and, on 
the other hand, ho cannot be restored to pos- 
session through the person whom he alleges 
to be his tenant, as in that ease, it would be 
practically restoring the judgment-debtor of 
possession in contravention of the provisions to 
8s. 334 and 335 of the Code. Brajabala Debi 
v. Gurudas Vandal, 3 C.L.J. 293=83 C. 487. 

Rampini and Mookkrjee, jj. 

References.— (a) 11 W.R. 191 ; 15 W.R. 70 ; 
20 W.R. 373 ; 22 W.R. 123 ; 13 W.R. 87 ; 25 B 
478 and 27 M. 67, Refd. to «nd F 1 C.W.N. 
343 and 80 C. 710, and D. 

(195) S. 330, appeal against decree in suit 
under, stamp-duty payable on — See Court 
Fees Act, No. 1, 29 M. 172 and No. 194, supra. 

(196) S. 831 — See No. 194, supra. 

(197) S . 331 — Adverse possession. 

Vishnu (jUusliand of defendant) sojd certain 
(ands t o % ViUuU on the 1st June, 18*0; and, on 


Civil Procedure fed* (let XIY of 1812). 

— (Continue#). 

the 21st August, 1889* Vishnu executed in 
favour of the latter aKabuliyat for the land, 
which was to expire on the 20th March, 1890. 
From this dato, Vishnu was adversely in pos- 
session of the lands. In 1893, VithaVs sons 
sold the two-thirds of the property to plaintiffs, 
who sued them and obtained a decree for pos- 
session of the two-thirds of the property. In 
execution of this decree, the plaintiffs were 
obstructed by defendants, who had stepped 
into the possession of the property at Vislmu's 
death in 1898. The plaintiffs then, on the 23rd 
December, 1901, adopted proceedings against 
the defendant under Chapter XIX (H) of the 
Civil Pro. Code. On the 26th July, 19Q2f their 
claim was numbered and registered as a suit, 
under 8. 331 of the Code. The lower appellate 
Court dismissed the suit holding that it was 
time barred. 

Held , that the suit was not barred by limita- 
tion, since the 26th July, 1902, was not the cru- 
cial date ; the 12 years of adverse possession 
expired in March, 1902, but, prior to that, pro- 
ceedings had been taken under division H of 
Chapter XIX of the C.P. Code, 1882. Krish- 
naji Bappaji v. Kashibai, 7 Bom. L.R. 667 « 
30 B. 115. 

Jenkins, c.j. and Aston, j. 

S. 331—1 , m. 

(198) Ss. 331 , 241 — Obstruction , to execution 
of decree, by a person other than a judg- 
ment-debtor — Ss. 244 — Applicability of— 

A person, against whom no decree was passed, 
is not a judgment-debtor. And, when obstruc- 
tion to the execution of a decree is caused by 
any person other than the judgment-debtor, 
the decree-holder’s application to remove the 
obstruction should be registered as a suit under 
S. 331. S. 244 does not apply to such a case. 
Jathavedan Nambudri v. Kunju Bohan, 16 
M. L. J. 433, 

Subrahmania Iybr and Miller, jj. 

References'.— 22 M. 161, noth 1 . & 23 M. 891, D. 

(199) S. 334— See No. 194, iupt'a . 

(200) S. 335— See No. 194, supra. 

(201) 8 . 333— Decree— Execution— Surety 
guaranteeing payment of judgments, ebt — 
Execution against surety , when proper — 
Remedy by suit — Estoppel . 

lu the course of tho execution of a money 
decree, the judgment-debtor was arrested and 
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brought before the Court. Thereupon the 
respondents who were not parties to the pro- 
ceeding put in. a surety bond covenanting to 
pay the deeretal amount in the event of the 
judgment-debtor not paying it within a month, 
and stipulating that, if they failed to pay, “the 
decree-holder would be at liberty to realise the 
amount by auction sale of their moveablo and 
immoveable properties and by arresting them.” 
The judgment-debtor not having paid the 
money within a month as stipulated, the decree- 
holder sought to execute the decree against the 
sureties, who came in and applied for two 
month's time to pay in the decretal amount 
and time was allowed. No payment was how- 
over made and the decree-holder applied for 
execution and had one of the sureties’ property 
sold. The sale was subsequently set aside. 
On a fresh application for execution ugaiust the 
sureties, they objected that no execution could 
he levied agaiiibt them and the decree-holder 
ought to institute a separate suit. 

Held — That although the proper course for 
the decree-holder in such a case would be to 
institute a separate suit against the sureties, 
still, having regard to the agreement that was 
come to and the conduct of tlio parties in the 
previous proceedings it ought to be taken that 
the sureties had waived their right to insist 
upon a separate suit being brought against 
them (a). K&ximuddi Patari v. Fauzdar Khan, 
10 dW.N. 880=4 C.L.J. 811. 

Ghobe and Caspkbsz, jj. 

References.— (a) 8 C.W.N. 672, 2 I.A. 219, 
relied on. 

(202) -S. 386 — Application for execution 
against surety, when judgment-debtor’s appli- 
cation for insolvency is pending— See Limita- 
tion Act, No. 133, A.W.N. (1906), 54. » 

Ss. 336 and 344 — 7, 255. 

(203) Ss. 336 , 337 , 344 and 357— Arrest 
of judgment-debtor in excution of decrecpen- 
dittg his application for insolvency in other 
execution-proceedings — Debt scheduled in 
application for insolvency , arrest of judg- 
ment-debtor before his discharge , /or— Order 
to furnish security in case of judgment- 
debtor , arrested in execution of a decree, but 
who has applied for insolvency. 

Held, per Wells, a.J.c, — that the mere fact 
that the judgment-debtor has made an applica- 


Clvll Procedure Code (Act KIT of *869). 

— (Continued). 

tion for insolvency in execution of one decree 
against him cannot debar other , decree-holders 
from causing his arrest in execution for the 
decrees until he has been actually discharged by 
the insolvency Court under S. 357 of the Code ; 
and that a decreo-holder is not debarred from 
pressing his claim by causing the arrest of the 
judgment- debtor merely because his debt has 
boon scheduled it^an application to be declared 
an insolvent. 

Held, per Scott, j.c., that the provisions of 
Ch. XX of the Code have no application to a 
case in which a judgment-debtor is brought 
before a Court under arrest in execution of a 
decree for money ; and that, when a judgment- 
debtor has already applied to a proper Court to 
be declared an insolvent, under S. 344 of the 
Code, it become?# unnecessary to inquire him to 
furnish security except for his appearing before 
the Court when called upon. Suraj Prasad v. 
Babu Blshambhar Nath, 9 O.C. 42 (B.) 

Scott and Wells, j. cs. 

(204) S. 337 — See No. 203, supra. 

S. 337 A — 7, 255 . 

(205) 8. 344— See No. 203, supra, and 1,855. 

Ss. 350 and 359— T, 256. 

(20 6) Ss. 351 and 352 — Rule of damdupat, 
when applicable — Damdupat, if applicable 
in insolvency pi'oceedings — Practice. 

The rule of damdupat (a) exists only so long 
as the contractual relation of debtor and credi- 
tor exists, hut not when the contractual rela- 
tion has come to an end by reason of a decree. 

Proof of a claim in insolvency amounts to a 
decree and the rule of damdupat would not 
apply to a claim so proved. Moreover, the uni- 
form practice of this Court has been not to 
apply the rule of damdupat in insolvency pro- 
ceedings. In the mattei' of Harl Lall Nallick, 
10 C.W.N. 884 = 33 C. 1269. 

WoonnoPFE, j. 

Reference.— (a) 96 M. 622, R. 

Ss. 351 , 355, 356 and 357—1 , 256. 

(207) S. 362— See No. 200, supra . 

(208) S. 857— See No. 203, supra. 

(209) S . 359— Power of Court to entertain 

application from creditor under, after dis- 
missal of petition for declaration of insol- 
vency . ® 
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The feet that a Court dismisses an application 
under 8. 348 of the Civ. Pro. Code, for declara- 
tion of insolvency does not deprive the Court of 
the jurisdiction in the matter, bo as to disem- 
power it to entertain a subsequent application 
from the creditor under S. 859 of the Code. 
Consequently, the Court has jurisdiction to 
entertain, and act upon,'suoh an application 
from the creditor, though mo^e long after the 
dismissal of the prior petition under &. 848. 
Held, also, the object of S. 859 being punish- 
ment of an offence, it is quite fitting, suitable 
and legal that the punishment should be by im- 
prisonment cither simple or rigorous, in the 
Criminal Jail. ShaXaung v. T. A* Af omberan 
Chatty, 8 L.B.R. 172. 

Ibwin, j. 

Reference :— 14 A. 145, R. * 

Ss. 861 and 967— See, J, Custom (Punjab), 
No. 7. 

(210) 8s. 362 , 363. 868 , 682— Suit, right of— 

Substitution, application for. 

A, B and C, members of a joint Hindu 
Mitakahara family applied for registration of 
their names under the land Registration Act. 
The application was opposed and refused in 
1888. In 1894, they sued for declaration of 
title and obtained a decree. During the pen- 
dency of the appeal against such decree, A died 
and more than six months after, the appellant 
applied to have B and C noted as legal represen- 
tatives who had taken the estate by survivor- 
ship, 

Reid, (i) that the application for substitution 
was governed by S. 862, Civ. Pro. Code, and 
not S. 868. 8. 862 is not limited in its appli- 
cation to oases in which the right of suit 
survives against the surviving defendants by 
reason of some circumstance antecedent to the 
suit. Shyomanond Das v. Raj Karaln Dal, 

4C.L. J. 368. 

« 

RaMFIOT A MoOKttfttEE, fj . 

(210*a) S. 368 — See Ho. 210, supra. 

Ss. 366, 366 and 871—1 , 287. 

Ss. 363 and 379— „ „ 

t (211) Ss. 365,40<h*07, 410 and 413— Pauper 
, . right to be declared, whether personal — 

<\ Death of the applicant— Substitution, right 
* > of the h&ir. 


The right to obhtia^jAinisfdou to sue as a 
pauper is only a person, right. So on the death 
of an applicant, praying tor such permission, 
his legal representative eghhot oome in a* such 
and ask to be substituted to his place. There 
is a marked distinction between a right to she 
and a right to make an qpptieation lor per- 
mission to sue as a pauper, mid tfis distinction 
is clearly indicated in B. 413 of the Code. The 
right to make such an application is obvkN 
a personal right and cannot survive in thel 
representative who may or may not he a pahper 
himself. ImUt Xohan Xandal v. Satisfc Shott- 
dra Has, 4 C.L.J. 284*83 C. 1163. 

Chose, ao. c.j. and ^gPEnae, j. 

(212) S . 867— Dispute as to who is the legal nr* 
presentatheofa deceased plaintiff— Order admit- 
ting a person to be legal representative far the 
purpose of prosecuting the suit— effect of scuh 
order , . 

S. 367 empowers the Court, in a case where 
a dispute arises as to who is the legal represen- 
tative of a deceased plaintiff, to appoint a legal 
represen tative for the purpose of prosecuting 
the suit, but the appointment of such legal re- 
presentative is not a determination of any issue 
which is properly raised in the suit, and parti- 
cularly (as, for example, m a suit for partition 
of family property) suoh a vital issue as whether 
the deceased plaintiff was joint with, or separate 
from, the rest of his family. Parsotam Ran v. 
Jankl Bai, A. W. H. (1905), 206*28 A. 109. 

S?an£ey, c.j. and Bumcxtt, 7 . 

(218) S. 867— Abatement of suit— Appeal— 

Revision. ' 

Held, that where after the death of a plaintiff 
the Court, on the application of his widow to be 
brought on the record in place of her deceased 
husbaffd, held that the rightto sue hot having 
survived to the applicant, she could slot be 
brought on the record as a legal representative 
of the deceased and ordered the suit to be dis- 
missed as having abated, the proper remedy for 
the widow was to appeal against that order and 
not to apply for revision of the same (a). 
Xusammat PatraJ Knar v, Study* lank 
P&rshad Singh, 9 O. 0. 354. 

Evahb and Gbifpuk, OS. 

References:— (a) 18 X. 496, 37 B, 162 and 
10 B. 220, R. 

8 . 967— 1, 268* 
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(314) Ss. 367 t 3SS i&6)~~Or4er far abatement 
Suit not adverse but an ordet * tdwfcr S. 
567, O«P*0- appealable as sueh under 8* 
383 {J3) of the Code. 

Where a Court dismisses the application of a 
pevsqp olaimihg to be brought on the record a** | 
a deceased plaintiff's legal representative, de- 
ciding that the eight to sue does not survive, 
the decision is to be regarded as an order under 
S.W7, C.P.C., and as such appealable under 
8. 668 (16) of the Codo (a) but it is not a decree 
nor appealable as such (6) for the reason that 
until a legal representative has been allowed to 
come in, there is no suit which can be decided 
cn the merits and, therefore, no possibility of a 
1 decree ’ satisfying the difinition of that term 
inS. 3 of the Code (c). Tejnath Dube v. 
Loknath Dube, 2 N. UK. 7. 

Dr ak rc-Dnoc km vn , a.j.c. 

Reference.— \a) 18 M. 496, V. (b) 17 A. 172 
and 27 M. 113, t\ (c)‘27 A. 163, llejd. to . 

(216) S. 363^- Appeal— Join t and several 
liability of the i espondents - Xon-substitu - 
tion of the repiesentatives oj a deceased rcs- 
pendent, effect oj— 

On the preliminary objection, taken on behalf 
of the respondents in this appe.il, that it should 
abate on account of appellant's failure to get 
the legal representatives of a deceased respond- 
ent substituted in tlie recoid under S. 868 of 
the C)do, it was held, that, since the liability 
of the respondents m the present case was joint 
and several, the death of oat' of thorn without 
lus logal representatives being substituted in 
his place could not exonerate the others from 
liability and the appeal would abate only so far 
as the deceased respondent was concerned (a). 
Joy Gobind Laha v. Monmatha Hath 
Banerjee, 88 C. 680, 

Mitra and Geidt, jj. 

Refetence.—fa) 32 A. 480, Distil. 

(2 15 -a) S. 868— See No. 210, supra. 

(210) S. 308— Death of one of several defen - 
dant-resp mdents— Failure of plaintiff-ap- 
pellant to substitute legal representatives 
within, time— whether . appeal abates alto- 
gether. 

The application by the plaintiff-appellant in 
this case, to substitute some of the respondents 
as the legal representatives of a deceased defen- 
pant, was barred by time, when it was made, 

18 


under the Limitation Aot and under 8, 868 of 
the Code of Civil Procedure. The appeal had, 
therefore, to abate and it had to be considered 
whether it abated wholly or only as against the 
respondents sought to he brought iu after time; 
Held, siuoe the suit was one for poaaeqsfan of 
land, which wasinthp joint possession of the 
two defendants In the case, there was no right 
of suit against on! of them alone qnd the appeal, 
thorelore, abated altogether. Bhlve Bin V. 
MaTheln, 3 L. B. R.l<& 

In win, s. 

References:— 82 A. 430, 32 B. 718 6 36 B. 
308, R. 

8. 363—1, 233. 

Ss.868d 337*-„ 259. 

8. 372—1 i 23 9. 

(217) S. 373— Withdrawal of suit for declara- 
tion without obtaining leave to bring an* 
other suit, suit for possession by reversion - 
cr after — Institution of fresh suit— Sub- 
sequent suit for the same matter. 

Held , that, where a reversioner withdraws 
his suit for a declaration without obtaining 
leave to bring another suit under S. 378, of the 
Code, his subsequent suit for possession will 
not be barred under the provisions of that sec- 
tion. Jangi Singh v» Onega Singh, 0 O. C. 
164. 

Oil \MIER, J. C. 

References .— 21 C. 266, 21 M. 36, 2 A. L. J. 
69, R. 

(218) 8. 873-$3onrVs power to extend time for 
payment of costs of suit withdrawn. 

Plaintiff withdrew a suit with liberty to bring 
a fresh suit, under S. 878, C.P.C. The Court 
granted the permission on condition of plain- 
tiff'* paying the costs of the suit to defendant 
within a tim% fixed. It being impoauUe for 
the plaintiff to pay suoh costs within the timo 
stipulated, he applied, after the expiry of tho 
time fixed by the Court, for an extension of 
time for the payment of the costs. The Court 
of first instance granted t)ie extension. Held , 
the Court of first instance exercised a sound 
discretion in extending the time. Pirla Hu- 
thlrian ». Karappaana Muthfrian, 29 M. 
870. 

Subhahmania Ayyab and Moo be* # w. 



275 


THE CURRENT INDEX, 1006 , 


m 


Civil Procedure Code (Act XIV of 1882). 
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S. 373— I* m. 

S*. 373 and 374—1, 360. 

Ss. 373 and 413—1,361. 

Ss. 373 and 532— do do. 

(219) S. 375— Compromise, finality of— 
Appeal from decree passed on compromise — 
Interpretation of compromise, difference 
between parties in. 

In a suit tor partition, the parties, filed a 
written compromise but when the compromise 
was put before the Court, there arose, on the 
objection of the defendaut, a dispute between 
them as to the interpretation of one of its 
clauses upon which the Court passed an order 
to the effect that, as there whs a dispute ns to 
the interpretation of the compromise, it could 
not be approved and the Court then 
proceeded to try the case. Some evidence 
in the case was then recorded and the 
case was adjourned to a future date for 
the hearing. On the date fixed for the hear- 
ing, one of the partios, the plaintiff, stated be- 
fore the Court that he had settled the points of 
difference and he agreed to the interpretation 
put upon the clause by the defendant. The 
Court, thereupon, passed a decree based on that 
compromise. 

Held, on appeal that there being no agree- 
ment between the parties as to the interpreta- 
tion of the compromise when it was originally 
filed, there had been no real and genuine ad- 
justment of the case before the Court and in 
fact no final compromise between the parties 
upon which the Court could proceed to decide 
the case. If the Court wished*to apt upon the 
compromise according to the amendment origi- 
nally suggested by the defondant and subse- 
quently agreed to by the plaintiff, a fresh com- 
promise amending those terms should have been 
put in and verified by all the parties concerned. 

Held, further, Hat there being no decree pas- 
sed in the case within the meaning of S. 875, 
Civil Procedure Code, inasmuch us there had 
been no real agreement between the parties, the 
decree so passed was open to appeal and could 
not be considered as final (a). Ram Lai v. Balak 
Ram, 9 O.C.365. 

Evans & Griffin, j.cs. 

Inferences;— -(a) 29 M. 104, 9 M. 103, 10 B. 
302, 1 C.W.N. 597, 5 C.W.N. 877 & 7 C.W.N. 
419, R, ' ‘ 


Civil Procedure Code (Act IftTO * of 1882). 

— (Continued), 

(230) 8. 375— Suit on bond for money-decree 
— Charge created by compromise— Relief 
claimed under compromise different from 
relief claimed in plaint— Court* 8 powers in 
granting relief. 

The claim of the plaintiff in the plaint was 
only for money due under bonds which gave no 
charge on the defendant’s property, but the 
defendants agreed to such a charge as one of 
the terms of the compromise, whioh ttiey 
entered into with the plaintiff. The . Court 
passed a decree in terms of the compromise. 
Subsequently, the defendants questioned the 
j validity of tlio charge on the ground that the 
plaintiff prayed only for a money decree in the 
plaint, witluut claiming any charge and 
that it was, therefore, not competent to the 
Court tu give a decree creating a charge, 
even though they agreed to such a charge, 
Held, three was nothing in 'principle or in 
the luuguago of S. 375 of the Code to 
preclude the Court from embodying in the 
decree the charge which the parties agreed to 
as security for the debt or to restrict the relief 
to be granted in accordance with the compro- 
mise to what is prayed for in the plaint or less. 
Joti Kuruvetappa v. Sri Devandra Kirti 
Buttarakappatraoharia, 16 M. L.J. 854^ 

SUIiRAAMANIA AlVAR & BliNSON, JJ. 

References:— IS M. 414, 22 M. 214, commented 

on, 

(221) 8. 375— Consent decree in terms of the 

compromise — Forfeiture clause in the de- 
cree— Court can relieve against forfeiture. 

When a plaintiff is seeking to enforce, by 
original suit, a right to forfeiture contained in 
a consent decree, in the terms of a compromise 
whereby the status of landlord and tenant is 
established ffctweenthe plaintiff and defendant, 
the Court, in the oxercise of its equitable juris- 
diction, is not precluded from granting such 
relief against forfeiture as it might have granted, 
had the status arisen from cantraot or custom. 
Krishna Bal v: Harp Oovlnd Kulkarni, 8 
Bom. L.R. 813 (F.B.) = lM.L.T. 870. 

Jenkins, c. j. and Aston, Bbaman A 
Heaton, jj. 

References 10 B, 4$>, 21 M, 205, 26 M. 31, 

R . 
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Civil ProoMtun Code (let XIV of *182). 

—(Continued). 

(•22 2) S. 376, whether a proceeding under S. 
03 of the Bengal Tenancy Act is a suit within 
the mean ing of-*-Soe Act VIII of 1835 (Bengal 
Tenancy), No. 84, 4 C. L. J. 564. 

S. 875-1, m. 

'8.380—1,262, 

* Ss. 383 and 380— 1. 204. 

Sh. 383 and 500—1, 205. 

(228) S. 300 — Sait for partition of immovable 
property — Commissioner appointed to make 
partition— Court not competent to modify 
Commissioner's report. 

Where, in a suit for partition of immovable 
property, a Commissioner has been appointed 
under S. 39G of the Code to ascertain the 
shares of the parties, the Court, when passing its 
final decree, must either accept or reject the 
report of the Commissioner, but is not competent 
to modify it. Janki Prasad t. Gauri Bahai, 
A. W. N. (1005), 188^2 A. L. J. 700-^28 A. 75. 
Stanley, c. j. aud Bcbkitt, j. , 
Reference.- A. W. N. (1808), 45, Rcfd. to. 

(221) S. 390 — Decree in a partition suit— Ap- 
plication for division by metes and bounds 
whether one for execution of (he decree — 
Limitation Act, Soli. II , Arts. 17 8, 179 , 
applicability of— Right of judgment-debtor 
to plead bar by limitation of a previous 
application ordered without objection — Res 
•judicata. 

The decree of the Munsiff, in a suit for par- 
tition by metes and bounds, was defective as a 
final decree for partition, siuce the Munsif, who 
could have indicated, in the decree, the cxuct 
portion of the share, which was to be given up 
to the plaintiff , omitted to do the same and the 
decree did not specify such share by metes and 
bounds. Held , until the exact position of the 
plaintiff's share was indicated and a final de- 
cree passed, accordingly, as contemplated by S. 
306 of the Code, there was no decree, which the 
Court could execute ; and applications towards 
effecting a partition before such final indica- 
tion would constitute proceedings in the suit 
itself aud not in execution of the decree as point- 
ed out in Dwarka Nath Misser v. Barinda 
Nath Misser (a). The applications above men- 
tioned were not applications to which tho 
Limitation Aet would bo a bar since the defect 
in the decree to euro which they were made 
was one which the Court itself was bound to 
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cure without any formal application by tho 
parties (b). Held , also, where on order for 
execution has been made by a competent Court 
on a previous application for exjpltion, after 
due service of notiee on, and without any objec- 
tion by, the judgment-debtors, it could not 
afterwards be pleaded on a subsequent applica- 
tion that the previous application was barred (c). 
Durga Das Yo F%qir Chand, 47 P.K. 1006. 
Robertson and Chatty, jj. 

References.— (a) 22 C. 425, F. (b) 28 M. 127, 
F. (c) 8 C. 151, 6 B. 54, 24 A. 282 and 24 M. 
060, R. 

(225) S. 306— Sec No. 20, supra. 

S. 390—1 , 200 and /, Stamp Act (II of 1899), 
No. 2. 

(226) Ss. 397? 019— Commission— Additional 
costs , order for , not entered in decree— If 
enforcihlc. 

When, after the issue of a commission under 
Ch. XXV of the Code, it is found that the work 
is in excess of the umount paid in for the costs 
of the commission, and that the party, at whose 
instance the commission was issued, is not 
willing to pay, tho only way in which tho 
additional costs can be realised is by making 
the amount costs of the suit and entering tho 
same in the decree. 

An order for depositing additional costs wheu 
not entered in tlic decree cannot bo enforced. 
Tadhin Proshad Singh y. Bardar Goontar 
Narayan Singh, 10 C.W.N. 234. 

Ram riKi and Caspersz, jj. 

Chap. XXVI— J, 200. 

(227) Ss. 101 , 622— Suit in forma pauperis— 
Application to Jile suit in forma puaperis — 
Possession of property by the applicant of 
value less than the amount requited in 
Court fee — High Court — Revision. 

The plaiutiff applied to file u suit in forma 
pauperis on ti claim which required the? Court- 
fee of Rs. 1,775 on the plaint. The Subordinate 
Judge findiug that she had property of the 
value of Rs. 1,000, determined that she was not 
a pauper. Tho plaintiff applied to the High 
Court. 

Held , (1) that the High Court had jurisdic- 
tion to interfere, under S. 622, of the Code. 

(2) That the determination by the lower 
Court was erroneous, for it was obvious that 
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tttt Fmtdtre Code (lot IIY tf RSf). f 
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thapos^^ of lUk 1,600, oven if it could 
properly he taken into account, would not 
enable ttie flflffioant to pay the Rs. 1,775, 
which was tJKfee pi*eacribed by the low for tlib 
plaint. Ganga Bai t. fthridha* Annaji 
XuQuuffti, 8. Bom. X.R. 642. a 
Jenkins, c.s. and Aston, j. 

( 228 ) 8s. 401, 622— Application to file a suit 

in forma pauperis. * 1 

The words f ‘ other than his necessary wear- 
ing apparel and the subject-matter of the suit * 1 
in the explanation to S. 401 of the Code, do not 
qualify that part of the explanation which re- 
quires that the person should not be possessed 
of sufficient means to enable him to pay the 
fee prescribed by law, but only the condition 
that the applicant is not entitjed to property 
worth Its, 100. Krlshnabi J&nard&n Y. Kano- 
har SundarTao, 8 Bom. li.'R. 671*30 B. 598. 
Jenkins, c.j. and Beaman, j. 

(229) 8. 403 — See No. 211, supra. * 

(280) 8. 407— Sec No. 211, supra. 

(281) S. 410— See No. 211, supra . 

' ( 282 ) S. 411 , scope of— Old Civil Procedure 
Code (Act VIII of 1859), S> 309-suit in 
forma pauperis— Successful petitioner— 
Charge of Government for Court-fees— 

: CrvUm-debt, priority of. 

8. 411 of the Code is an enabling section. 

' Thou gh it indicates the manner in which the 
Crown may proceed to realise Court-fees of a 
successful pauper plaintiff, which form a Crown- 
debt,, it does not preclude the Crown or its ye* 
preventative from urging its prerogative and 
inrfstingen its right to precedence overall other 
creditors. 

' A successful pauper plaintiff attached and 
sold loir her costs certain property, other than 
tiie property in suit, belonging to the judg- 
ment-creditor. The sale-proceeds were paid 
into Court. The plaintiff's solicitor applied to 
have hip costs paid out of the sale-prOoeeos* 
The Government Solicitor alsp applied to have 
his certified Court-fees paid to him out of the 
yfond in Court: 

\4; Held — That the Government Solicitor was 
yglititied to precedence and that it was not 
yV^bdesRAr}- for him to attach the fund before 
payment (A). firlmaty Gayanoda Bala 
t. Butte Krishna Bass* Balragee, 10 
857*830. 1040. 


<Mi * t w a m * me.. 

xpom t fj iiA ;if$a ;«.$ 

457, J?„ * ■ 

(288) Ss. 4ll\ 

of the- rnit^mihdretm:^ 
lure in the suit . ' * " . ' <!/ J ’ 

Where a pauper plaintiff * .withdraws fraega a* 
suit without permission tinker S* 8^8 of the 
Code as the result of a oompromw by which, 
he obtains a substantial part of the ^ief etuifn- 
ed, he fails in the suit within the meaning of 
8. 412 of the Code. The Beoretoi^ of fttate for 
India ir* Bhagirathibal, 8 Bom. L.R. 089 (F* 
B.) .< 

Jenkins, c.j„ Astqjk, Beaman and Heaton 

S3. 

References.— 15 B. 77 and 18 B; 464, orcr- 
ritUd. 4 

(284) S. 412 — Sec No. 233, supra r 

(295) S. 418— See No. 211, supra. 

(286) S* 413 — Application for leave to appeal 
as pauper , effect of , dismissal of. 

The provision in 8. 418 of the Code that, on 
the refusal of a petition to allow a person to 
sue as a pauper, the applicant shall be at liberty 
to institute a suit in respect of £he same matter, 
duly stamping the plaint in the ordinary man- 
ner, is equally applicable to the caaa^of the 
dismissal of an application to be aS^fid to ' 
appeal as a pauper, and, consequently, when 
such an application happens to be dismissed by 
the Court, the applicant has the further right 
of presenting, on proper stamps, the appeal 
sought to be made, fihoik Buffett f, Kailoo 
Khan, 3 L. B. R. 194. 

InwiN, j. 

litfercncts-A 22 B. 840, 2 A..241 * 26 A. 
829, B. 

(287; S. 4 U-S*<it far damages against ..<& 
public officer— dismissal fft toto o/ claim 
for damages for separate acts^amendmeiit— 
notice of suit. * 

In a suit for da&ages against the defendants, 
who were Palioe Officers, the plaintiff alleged 
as follows:— That the defendants induced one 
§ to mako a false report ogafmtt the plaintiff 
at the Kotwali, where the d#jf^r&daUtS 'Were 
stationed, that the defendants, foeft^chgtged 
the plaintiff with the commietfefcof an offence 
under 8. 404 of the Indian Penal Code, arrest 
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defend^itetii^oftuw^ 

. 8 to, lod^^ Court, 
plaintiff «n offence, under S, 8&D *>f the 
Indian Pei^.Cpde', end the plaintiff wasagain 
acquitted,, The plaintiff stated that a cause of 
action aeea^ieil fe him when the defendants 
tenthiuatfP for trial and when the comprint ' 
made by 8! to the Court He claimed one 
lumpsum as damages lor both. The questibnfor 
consideration was whether, under 8* 424 of the 
Code/ nbtice of suit should have been given fc 
the defendants. . 


Bold, that 1 if the defendants induced S to 
make a report or die a complaint they did not 
act in their official capacity, and, therefore, so 
far as the report and complaint were concerned, 
no notice of suit was necessary; but that the 
other alleged acts of the defendants purported 
to be done by them in their official capacity, 
within the meaning of S. 424 of the Code, even 
if they wore noting in pursuance of an illegal 
conspiracy, and, therefore, the defendants Were 
entitled to notice, under that section, in reBpoct 


of them. 


Held, further, that, having regard to the 
frame of the puit, no amendment could be al-* 
lowed but the suit should be dismissed in toto (a) 

BriJ ohan Lai y. All Husain, 9 0. C. 275. 

Chamieb & Evans, j. cs, 

lleferences: — (a) 7 C. 499, QC A. 220, 29 Eq. 
626 & 24 C. 584, JR. 

8. 424— X, Act J of 1895 (Bengal), No . 5, 

8. 433—1, 860. 

8s. 436, 52, 63 (cl. c.}—X, 267. 

(288) S* 440— Guardian appointed or declar- 
ed by an authority competent in this be- 
half— Guardian appointed by the will of a 
Hindu father, 

A Hindu father has the. power to appoint by 
his win a guardian of the person of his minor 
Bpn.-; , . 

: The clause ‘f a guardian appointed or declared 
by an authority competent in this behalf," as 
umd in 8* 440of iheCode, applies to a guardian 
appointed!)* declared by the will of a Hindu 
ather, IhtotUftl Maujl i Korarji Premji, 
8Bom.^B,52i: 

Scott,*; 





■am 



of 

' against vtinor de fondant. , fri ■ .... 

The provisions of S. 448 as W appoint- . 
. meat of a guardian ad litem for a ihino^ 'defen- 
dant ore imterativc, and whero those provisions " 
ate not substantially complied with; the mrnor 
is nbt proper# represented , and any decree 
which may be passed against him is a nullify. ’ 
HanumanPruwi Y.Vuhammed Ishaq, A*W. 

(1905), 229-2 A.JjJ. 615- 28 A* 167- , 
Stanley, e, j. and Bubkitt, j. 


. S. 443— Z, 267 and I, Guardian and. tfcnrd. 
No. 2. 

(240) 8. 457— Guardian ad li cm—ntarried 
woman— Her right to enter into ammpm- 
tnite from the minor (lefendmt—po^npro- 
mise irregular not illegal, when sanctioned 
by Court. 

The appointment of a married woman as a 
guardian ad litem for a minor defendant, is, 
though a departure from the provisions of the 
Code of Civil Procedure, a mere irregularity (a). 

When a decree had been passed on the basis 
of a compromise entered into by the guardian 
ad litem, on behalf of a minor defendant, such 
guardian being a* married woman, with the 
previous sanction of the Court, and no collusion 
or fraud between such guardian and the plain- 
tiff was proved, the High Court refused. In a 
suit by tlie minor, to set aside the compromise 
on the ground of the guardian ad litem having 
been a married woman. 


A compromise sanctioned by Court on the 
part of an infant cannot bo set aside by him on 
any ground whjph would be insufficient, to set 
aside a compromise between personas uijdtris(b). 
Kunhi KuttUli Hiji v, Kunhl Path*, 29 
M. 58»10 14. . 

SubbahmaniaAiyab, Offo, C.J. tfttd '&AN- 
kaUanJNaxb* s . 

Beferenees.-(ay30l.A. 182, Befd. te(b) De. 
QJ. and 8, 878 (416), Befd. to and \ft 

(241) 8;. 457— Guardian of minor plaintiff- 
respondent— Married woman — Custom— 

Alienation by father— Necessity for sale esta- 
blished— Consideration for sale higher than 
thetimount necessary to raisii 

A minor plaintiff filed a suit? through his 
mother as his next friend, aguinstihis father, 
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and the case was decreed. Tho defendant 
appealed making the mother as guardian of the 
minor plaintiff-respondent. A question was 
raised whether the mother could continue to 
act as guardian, notwithstanding the provisions 
of S. 457 of the Civ. Pro. Code. The Chief 
Court did not consider it necessary to take the 
matter up of itB own motion, whan the appellant 
elected to proceed with the appeal as brought. 

Whore necessity for sale of ancestral proper- 
ty by a father is established, no declaration 
should be given in favor of sons that the sale 
would not affect their interests after the 
lather’s death, for the mere fact that tho pro- 
perty was sold at a higher price by a small sum 
than it was necessary for the father to raise. 
Wadhawa Mai y. Wadhawa, 144 P.L.R. 
1906. 

Kensington & Chitty, jj. 

(*24*2) S. 468— Minor- — Compromise-- Leave of 
Court. 

For the exigencies of S. 4C2of the Code being 
properly complied with so as to enable the vali- 
dity of a compromise, entered into on behalf of 
a minor, to be maintained, when such compro- 
mise is subsequently challenged, it must be pro- 
ved that the attention of the Court was directly 
called to the fact that a minor was a party to 
the compromise and it ought to be shown by an 
order oil petition, or in some way not open to 
doubt, that the leave of the Court was obtained. 
Monohar Lai y. Jadu Nath Singh, 4 C. L. J. 8 
(P.G.)=8 Bom. L. R. 489-- 10 C. W. N. 898* 
0 O. C. ‘219 — 1 M. L. T. 210=16 M. L. J. 292 
~3A. L. J. 710. 

Loud Macnaughten, Six; Andrew Scjoble. 

Sin Arthur Wilson and Sin Alfred 
* Wills. 

- (243) S. 40*2 — Sec No. 140, supra. 

8. 462—1, 26b. 

(244) Ss. 462 and 606, et seqq —guardian and 
minor — Arbitration — Authority of guardian 
to agree to a reference to arbitratUm on be - 
half of the minor . 

Semhle : that S. 46*2 of ths Code docs not 
Apply to proceedings under Chapter XXXV11 of 
the Code. A minor party, therefore, will be 
bound by the consent of his guardian to 
refer the matters in dispute to arbitration, if 
there is no fraud or gross negligence, although 


01yU Procedure Code (let XIY of 1883). 
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% 

| the Court has not, under the provisions of S. 

| 462, sanctioned the agreement to rofer (a). 

! Hardee Bahai y. Ganri Shankar, A.W.N, 
(1905), 171 = 2 AX.J. 493 = 28 A. 25. 

Stanley, c. j. and Buiuutt, j. 

References. — (a) 27 C. 229 and 12. M.433, F. 

(245) Ss. 462, 623 and 624— Decree on compro % 
wise against a minor, procedure to set aside 
— Review on the ground of fraud — Decree on 
compromise against a minor, duty of Court 
jtassing — Compromise by guardian without 
leave of Court — Discovery of new and im- 
portant matter of evidence . — 

Where a decree is regular in itself and, on the 
face of it, correct, it can only be set aside by a 
suit. Where the plaintiff seeks to set aside a 
decree bused on a compromise, entered into by 
his guardian when he was a minor, meroly on 
the ground that the compromise was frudulent, 
his only remedy lies in a fresh suit and lie 
cannot revive the previous suit by an application 
for review* (u). 

But, where, it is clear upon the face of the 
judgment or the decree, which is impugned, 
that it is irregular, and incorrect, and not in 
compliance with the provisions of the law, the 
plaintiff can proceed by way of review. Where 
a Court, passing a decree in terms of a compro- 
mise against a minor, did not enquire into the 
circumstances that led to the filing of the por- 
tion of compromise, nor grant any leave to 
compromise, as required by S. 462, C.I\ Code, 
the decree passed is not in compliance with the 
provisions of the law and may be set aside on 
review (5). Barh&mdeo Prasad v. Banarsl 
Prasad, 3 C.L.J. 119. 

Amir Ali and Pratt, jj. 

References.— (a) 13 B. 137 ; (1838) 4 My. and 
Cr. 215 ; 6 Ch. 1). 297, F. 25 C. 649 and 22 C. 8, 
R. Observations to the contrary in 6 C. 687 ; 
10 C. 857 and 13 B.L.R. App. 11, dissented 
from. (6) 9 C. 810 ; 8 M. 103 and 17 A. 581, 
R. 20 A. 98, doubted. 

(246) S . 463, provisions of, not exhaustive — 
Unadjudged lunatic , right of, to sue by next 
friend. 

Tho provisions of chapter XXXI of tho Code 
are not exhaustive, and where a person is ad- 
mitted, or has been proved, to bo, of unsound 
mind, whether he has been adjudged a lunatic 
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under Act XXXV of 1858 or not, he hue the 
right to sue through his next friend, provided 
that what is done is clearly for his benefit (a). 
Shove The v. Tha Kado, 3 L.B.R. 109. 

. Adamson, c.j. and Fox, j. 

References:— ( a) 20 A. 2 & 23 B. 653, V. 13 
B. 650, D. 

S. 463—1 369. 

* (247) S. 486 — See No. 100, supra. 

(248) S. 489 — See No. 100, supra. 

(249) S. 490— 'Confirmation of attachment 
after decree — Starting point of limitation for 
setting aside ex parte decree — Seo Limitation 
Act (XV of 1877), No 118, 8 Bom. L. R. 567. 

(250) S. 490— See No.100, supra. 

(251) Ss. 49 J and 583 —Attach went before 
judgment — Compensation for unnecessary 
attachment— Apical. 

Held, that no appeal will lie from an order, 
under S. 491 of the Code, granting compensa- 
tion to a person against whom ail attachment 
has Leon obtained upon insufficient grounds. 
Lok Nath v. Amir Singh, A.VV.N. (1905), 197 
— 2 A.L.J. 602 = 28 A. 81. 

Stanley, c.j. and BrnKrrr, j. # 

Reference. — 24 M. 62, F. 

8 . 493- T, 3/0. 

.S. 603— 7, 970. 

Chap. XXXVII— I, Arbitration , No. Sand 
I, 371. 

(252) S. 506 — See No. 244, supra. 

8s. 506 to 533—1, 371. 

Ss. 506 and 532 — „ ,, 

(253) Ss. 508, 514 and 521 — Limitation Act, 
Sch. II, Art. 158 — Award made and filed 
after expiry of time fixed— appeal. 

When a suit was referred to arbitration by a 
Court in compliance with an application of the 
parties, it fixed a time for tho making of the 
award. The award, however, was made and 
filed in the Court after the time fixed by it. 
Neither party had applied for an extension of 
time nor had any order been made, by the Court 
itself, for extension, before the expiry of the 
time fixed. Held, that an award made after 
the expiry of the time fixed by tho Court, is 
ab initio void. It cannot be validated by an 
acceptance thereof by the Court after the expiry, 
of the time, nor by an order made by the Court, 
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for extension of time, after the making of the 
award, because, when an award has once been 
completed and delivered intb Court, it hoe no 
power to grant an extension of time under S. 
514, C. P.C. (a). 

A decree passed on such an invalid award is 
appealable (/>). 

Where an uward is made after the expiry of 
tho time prescribed by the Court for the making 
thereof, the Court ought to take judicial notice 
of its invalidity (c), notwithstanding the fact 
that neither party has taken any objection 
thereto. Art. 158 of the Limitation Act is 
inapplicable to such a case. Kewal Lodhi v. 
BalJ Nath, 2 N.L.R. 81. 

Stanyon, a.j.c. 

References.*- (a) 13 A. 300, fl. M, 85 , F. 15 
M. 384, 14 A. 343, It. (b) 29 B. 285, 16 0. 482, 
24 C. 469, 17 B. 357 and 18 A. 422, It. (c) 13 A. 
300, F. 

See, also , I, 271. 

(253-a) S. 514 — Seo No. 253, supra. 

(254) Ss. 518 , 522, 588 (26)— Modification of 
award under S. 518—Ap]teal— Power of 
appellate Court to enter into question of 
misconduct or corruption of arbitrator. 

An appeal, under S. 588 (26) of tho C.P.C. is 
limited solely to the question of the correct- 
ness of the order passed under S. 518 ; S. 522 of 
the Code docs not allow un appeal from a 
decree based upon so much of an uward as dis- 
poses of the matter referred to arbitration. 
The word ‘ award ’ in the last sentence of S. 
522 means tho modified award where the 
original award is modified. The concluding 
sentence of S. 522 of the Code docs not empower 
an appellate Court to enter into the question of 
the corruption or misconduct of an arbitrator 
merely because he has delivered an award, 
which includes an adjudication on a matter 
not submitted to him. Kalu v. Khair Din, 
13 P.R. 1906. 

Reid, c.j. * 

(254-a) S. 520— See No. 272, infra. 

Ss. 520 , 525 and 523—1, 272 . 

Ss. 520 and 622— „ „ 

(255) S. 521 — See No. 258, supra. 

Ss. 521 and 522— I, 273 d 274. » 

(256) 8s. 521, 588 — A ward^Objection of 
award— Award set aside— Appeal. 



m ' this \ v- §*& 


Cod* <**fc 

—(Continued). ; 

H&L thht no appeal Ilea from anorder Under 
S« 691 Of the Code eettangaeldie an award. Gang* 
Prasad t, KttrvA.W.Ki (190ft), tt*TAJbff. 
168=2$A, 408i i : . X 

Sfci&iJSY, our. and Brainr?, *. 

References.—# C.W.N. 890, JblW. 10 A- 8, 

. overruled, 

(m) S.522-fteeNo. 2&4, supra. 

(25$) R. 5$$^ArbitratkM— Award— -Appeal 
^Application to Court to appoint a new 
arbitrator. 

Where a party to a suit has agreed to on 
arbitration and has seleoted an arbitrator, he 
cannot ash tho Court to oppoint another arbi- 
trator. It k. only under S. 510 of the Code 
that the Court can appoint a new arbitrator. 
Bhftaa Bunder Lai v. Bh&iron Singh, A.W.N. 
(IWftir.Ol^A.L.J. 185. 

Knox and Aikhan, jj. 

Reference.— 10 B. 381, F. 

(250) 8. 522— Decree made in ^acmdance 
with an award— Appeal against the decree 

■ depends on the validity or^vtherxeise of the 
award. 

As soon as an award has been made and died 
in Court, the powers of the arbitrators come to 
an end ;they become functus officio, and it is 
not open to a dissentient arbitrator tp come in, 
afterwards, and sign the award, nor has the 
Court any power to allow him to so sign it. 
The award, if «o signed, subsequently, becomes 
illegal and invalid on that account. 

The question, whether, under 8. 522 of the 
Code, an appeal lies against a decree! mode in . 
accordance with an award, depends upon 
whether the award Hself is valid and legal. 
The said section presupposes a valid and a 
legal award, and not an award, upon which no 
decree eopld be pronounced (a). Ramesh 
Chandra Dhar v. Kavunamoyl Dutt, 33 C. 
498. 

Chose and Paho;teu, jj. - 

References,— (a) 18 A. 300=18 l.A. 55,23 
JU388, 25 C. 141, R. 29 C. 167=29 1.A. 51, R. 

8. 622— Appeal —Arbitration— Decree 
■ * accordance with award— Legality or 

*r(iitoHdity of award— 

tm/fesolis, in which there were several defen- 
dants? me of ijhe defendants alone appeared and 
the others did not enter any appearance at all. 


' ThiplitotiS 1 ' 

applied ; 

. tion and 

decree was passed m W^o^noe wi^^'.award;^ 
Held, the defehda&ei who ' did not appear, 
could uotchoUengethe debtee ty way :6f Appeal 
on the ground that they parties ;tn tshf 

reference and that, consequently, thfew^WoruO. ■ 
legal and valid award. St was ahid dwddoi 
in .this case, that it wa$ unnecessary |o gO t mt? 
tho. question, whether the award-./ was; of was' 
not valid by reason of the loot that some oi the 
defendants did not join in the reference. 
Chai rm an olthe Purnea Municipality : \ 

Sankar Ram, 33 C. 899. 

HIaclhan, cur* and Mookebjeu, j. 

lieferencea.-P C. 10? =20 1. A, 61 
2 C.L.J. 163 and 2 O.L. J. 142, Appr. 0 C,W. 
N, 878 ,J>ist. 

See , also, I, 275 and 276 . 

(261) Ss. 522, 523, 525— Punjab Courts Act 
(XVril of 1884), S. 70— Arbitration — 
Award— Application to file — Objections to 
filing of award— Appeal— Revision* 

An application was made under Ss. 523 and 
525 of the$bde, before the arbitrator had made 
his award. At the hearing, objections wero 
raised, inter alia, that the award dealt with 
matters not referred to arbitration and that 
there had been a previous award. The Court, 
without deciding the objections, passed a decree 
in accordance with the award. 

. On appeal, the application was dismissed on 
the ground that the reference to arbitration did 
not cover the matters dealt with by the award. 

On further appeal, it was contended (1) that 
the appeal against the decree of the Original 
Court was not competent, (2) that thofij^feal 
wo* barred by time and (3) that the awa*#war 
valid. 

Meld, (1) that the proceedings being under 
Ss. 52$ and 525 of the Code,* an appeal lay a* , 
to tlie fact of reference and the award being 
covered by the reference (a) ; 

(2) that the appellant was etftfUedj&o deduct 
the time spent in making the revksW ? <2f judg- 
ment and, allowing the tdmb' 

appeal was within limitation; ' . . : 

(3) that .it was not. necessary $hat j$he award 
should have been, given before pj^ieatfen 
made under Ss, 528 and525, <3jy, Ito.Code, 




„ Court held il iJrf.M^-; 
defendant to the award 
time end ihquWi tea beto 
l Court. ' vV ' ■' ji' 

_ S was oorreot but this 

dealt with oh appoal- 
Oa ^ij^ony/thotCfeef Court directedthe ori^- 
objections and dispose 
of theba according to law. Bhagwan Singh t* 
BtoK ;^»^:K.i90a. 1 

CfcAltK, C.J, 

84 P.R 1901—112 P.L.R. 
19G1, R r a 6 P.fy 1902 (P.G.) = 1 Digest 1902, 

■ J). * .•'•'*■ 

(262) Ss. 5jt2, 525, 5£6--<4rMfmfion award, 
private — Decree — Appeal . 

When a Court has ordered a private arbitra- 
tion award to be filed under S. £20, C. P. C .» 
and has drawn up a decreo li accordance with 
the award, no appeal lies against such decree 
except in so far as the decree may be in excess 
of, not in accordance with the award. 

Qiiaere ^ Whether this rule is not limited to 
caftki of misconduct and has any application 
'when the cause shown against the filing of the 
award has denied the submission to arbitration 
ot the genuineness of the award (o). 

S. £26 should be read with 8. 522, the pro- 
visions of which aTe, l>y implication, made 
applicable to cases under the former section ; 
the Court must proceed to give the judgment 
ac66rdihg to the award end upon the judg- 
me»tfegiveb,a decree shall follow, from which 
doCree^ no appeal lies, -except in so far as the 
decreeis? inexc^ss of, or not in accordance 

with> fhe award. ' ■ * 

Xhe dccision of the Pull Bench in 25 C. 757, 
in 60 2hr as it affirmed the decision in 25 C . 141, 
ha^ Vee^ nv^rruM by the Privy Council in the 

^L^rAti order of refusal by a Court of 
|p **$]&' an award' under S. 596. 


which an appeal 

'^4he^f«i-td appeal pibvidsd by S. 622, 
^^•.j«;a^|fhcahle.' only When a decree has 
/accordance' with the award by 


'.tow-;: Coturt * 

t*pj#w ;.4**ft* sm4£> ; 

atom* 
i the award. 


Y.fcaladhar Haiti, 2 C.L. * 168 






m 

Stephen and Moqkebji* jj. 

Refer# tees,— {a) 18 H. 428, Reft. ty* 

M, 255 ; 9 C.L. J. 80, P, 20 A. 205, Md, 'V 
(208) S«. 522 and 525— Aieard, order refusing 
to file, appeal from — Application to file an - 
award— Appeal. . 

Auotder dismissingaTi application under#. 
625 of the Code, to have an award filed in 
Court is not a decree and is not appealable. 
In 8. 522, the words " upon the Judgment so 
given a decreothould 46How M wfe tp og jbdg*/ 
ment according to the award and pot 
judgment or decision that the award ie invalid 
and not binding on the parties. Bam Scwak^ 
Das Y. Dharm Das, 9 0.C.205 (BK " , 

Scott and Wells, j.cs. 

References.— 21 M. 256, 18 C. 414 QMb)> 

C. 107, 26 A. 205, 28 A. 21 and 25 C. 767, Jk 

(264) JSs. 522, 526 and 622— Award, private 
— Application to file — Objection tinder 8* 
520— Matters left nndeteinnined—IHeailow- 
once of objection— Decree directing award 
to be filed— Appeal— S. 522, when applies 
Pract ice ~M ofttstti l Courts^- Original sido— 
Revision, power of, of High Court— Exer- 
cise suo motu. ' 

Per curiam (Rampwi and Pratt* jj., con/rn) 
—An appeal lies from » n order passed under B, 

, 52C, Civ. Pro. Code, merely directing the filing 
I of an award mode on a submission to arbitra- 
tion without the intervention of a Court of 
Justice. 

Upon an application under 8. 525, Civ., Pro#' 
Cod* to have a private award filed, the opposite 
patty objected that the arbitrator had left.' un- 
determined certain matters referred to him for 
decision. The objection was overruled and the 
award was ordered to be filed and a format 
decree was drawn up containing the following 
direction : "It is ordered that the arbitration 
award in this case be filed in Court/' This 
decree was set aside on appeal, the lower 
appellate Court holding the objection to be a 
valid one : _1 
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Hell , jyer curiam (Maclean, c.j. and Sale, 
j m contra) — That no -appeal lay from tho decree 
of the first Court and the lower appellate 
Court had no authority to interfere with it. 

Per Maclean, c.j. and Ghose, j.— When 
an award has been ordered to be filed under S. 
526, the party, in whoso favour it is, must 
proceed to obtain a judgment and consequent 
decree under S. 522, and if * that decree is 
according to the award, then there is no appeal 
from it. 

Per G-hose, Ramimni and Pratt, jj.— Tho 
decree in this case was substantially a decree 
in accordance with an award as contemplated 
by S. 626 read with S. 522. 

Pei' Sale, j. — No decree expressly incorpo- 
rating tho terms of the award ^required to be 
dro^n up in pursuance of the order to file the 
award made under S. 526, nor is the clause 
restricting the right of appeal in the case of a 
decree made under S. 522, applicable to an 
order to file an award made under S. 526. 

Per Rampim and Phatt, jj.— No appeal lies 
from an order directing an award to be filed 
under S. 52C, except when the decree is in 
excess of, or not in accordance with, the award, 
although an order refusing to file the award, is 
appealable. 

Per macleAn, c. j.— A n order directing as 
woll as one refusing the filing of an award 
stand on tho same footing as regards appeala- 
bility (a). 

Per curiam — Tlio High Court can interfere 
under S. 622, of its own motion and in the 
absence of an aplicution under that section. 

Japokey Nath Guha Roy v, Brojo Lai Guha 
Roy, 10 C. W N, 609 (F.B.)~3 C. L. J. 450= 
88 C. 756. 

Maclean, c. j. and uicose, iiamjmxi, sale 

and PRATT, jj. 

References . — (a) 6 C. W.N.226= 29C. 167 = L. 
R. 29 I. X. 51 (1901), considered. 

(265) S. 523— See No. 2G1, supra . 

8. 523 — I t 276. 

(266) 8s. 523, 526 — Reference to private arbi- 
tration by parties pending a suit—Arbitra- 
tim — Application to file the award — Such 

• . application is foreign to the suit— Practice. 

\ , tV' 

: The parties to a suit, during the pendency 
^thereof - referred the matters in dispute to a 


Civil Procedure Cod* (Act JOY *f 4813)*, 

^(ConUriiity: 

private arbitration. Tho arbitrator havinggiven 
his award, the plaintiff;' applied to have the 
award filed and for a decree in terms at the 
award. The defendant objected to the award' on 
soveral grounds. The Subordinate Judge asked 
the plaintiff to pursue the remedy given him 
by law to enforce the award and dismissed tho 
suit : — 

Held, that, as there was vb Order of 
reference, the reference was governed by 8s. 
528-526 of tho Code.; and under those sec- 
tions it was necessary for an application to be 
made as provided by S. 525. 

Held, further, that it was hot open to the 
Court to treat the application as made in the 
suit : the application was completely foreign to 
the suit. Tho Court had, therefore, no power 
on that application to dismiss the suit. 

Chapter XXXVII of the Code governs refer- 
ences to arbitration. It contemplates two class- 
es of references : one by the parties to a suit 
who obtain an order from tho Court for a re- 
ference to arbitration : the order, when persons 
agree in writing ’that tho difference between 
them shall be referred to arbitration. Parties 
to a suit, as well as persons not engaged in 
litigation, may agree to refer matters in dispute 
between them to private arbitration (a). But 
the mere fact that litigants may agree to a pri- 
vate arbitration, docs not mako that arbitration 
an arbitration in the suit, unless there is an order 
of reference as contemplated by S. 506. Shivllng- 
r&o Jagdeor&o v. Banjo Ramchandra, 8 Bom. 
L. R. 777. 

Jenkins, c. j., and Beaman, j . 

References:— (a) 4 B. 1 and 27 A. 58, 22. 28 
B. 287 and 29 B. 621, R. 

(267) S. 525 — Award— Submission without 
the intervention of Court — Order refusing 
to file— No appeal. 

No appeal lies from an order refusing to file, 
under S. 525 of the Code, an award passed upon 
a submission made without the intervention of 
the Court. Batant Lai v. Kmiji Lai, 2 A. L. J. 
450= A. W. N. (1905), 165 = 28 A. 21. , 

Stanley, c. j. and Bunion?, ; 

References . — 6 A. 186; 26 A. 205= A. W. N. • 
(1908), 284, F., 29 C. 167, Evepl, 18 C. 414, 
Refd.to. , 

(268) S. 525— Reference to arbitration disput- 
ed— Jurisdiction of Court to detemm 
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Olfir OodB (Act XIV of 1882). 

— (Continued). : 

whether the p^tm had or had not referred 
the matter in question to arbitration. 
ifota, that upon an- application made to it 
under S» 525 ot the Code, the Court has 
jurisdiction to and is bound to, inquire into the 
question whether the parties hud or had not 
referred the matter in question to arbitration, 
tianesh Singh y. Kashi Singh, A.W.N. (1906), 
13G=28A.G2l. 

# Airman, j. 

References.— 17 A. 21, 25 C. 757, 29 B. 
621, R. 

(269) S. 525— See Limitation Act, No. 70, 4 
C.L.J. 162 and Nos. 261, 262, 263, supra. 

(270) 8 . 525— Order for file of award under , 
i whether appeal lies from. 

Respondent applied under S. 525 of the Code 
and got an order for the filing of an award in 
Court. This \tas an appeal preferred on sever- 
al grounds imputing misconduct inter alia , to 
the arbitrators within the meaning of S. 521 of 
the Code. On a preliminary objocotion taken 
as to the maintainability of the appeal, held, 
that in the circumstances, of the case, an appeal 
will not lie, since the grounds on which the 
order of the lower Court wore impugned were all 
of them grounds falling under S. 521, which the 
lower Court had inquired into and decided. 
Klfi Mya v. Na Pe, U.B.R. (1905), Civil 
Prodbdure, 40. 

Shaw, j.c. 

References :— 29 LA. 51, F. U.B.R. (1897— 
1901), 14, partly overruled. 2 C.L.J. 158, R . 

(271) S. 525 — Arbitration — application to file 
award— Denial of reference to arbitration. 

Au application made to a Court, under S. 
525, to file an award made in «i matter referred 
to arbitration, without the intervention of the 
Court, if a person objects to the filing of the 
award, on the ground that there lias boon no 
reference to arbitration, the Court has jurisdic- 
tion to determine as to the genuineness and 
validity of tho award.* Ktkkara Appadu Y. 
Datii Kamayya, 16 M.L.J. 474. 

Moore and Sankaran Nair, jj. 

Reference 20 M. 89, F. 

Ss. 525 and526 — 1, 277. 

( 272 ) 8s. 525 , 520 , 526— Application to file an 

award , order granting or refusing an, is a 
decree — Award on matters not . referred , 
not io be ordered to be filed . I 


Civil Procedure Code (Act XIV of 1682). 

— ( Continued ). 

Where on au application made, under S. 525 
of the Code, to a Court for filing an award 
therein the Court finds th.it the arbitrator has 
dooided rights to certain properties regarding 
which no reference was made to hinf tho Court 
is bound to refuse to allow the award to be filed 
and an order on such an application whether 
refusing or. granting the prayer is a ‘Docree’ 
within its definition in the Code (a) and i# 
appoalable as such. TiruYengadathiengar Y. 
Vaidinatha Ayyar, 29 M. 303. 

Benson and Moohe, jj. 

Reference.— (rt) 27 M. 255 (following 29 I. A. 
61), F. 

(273) Ss. 525 , 622— Arbitration— Award — 

Refusal by the Subordinate Judge to file the 
award — Appeal — Revision— High Court 

Tho High Court followed the practice which 
permits applications under S. 622 of the Code, 
in casos where tho Subordinate Judge refuses 
to file an award which has been presented to 
the Court for being filed under S. 525 of the 
Code. Abdeali Gulamhuson y. Ymufall 
Allbh&i, 8 Bom. L.R. 570. 

Sir Lawrence Jenkins, c.j. and Bea- 
man, j. 

(274) S. 526— Order directing au award on a 
private arbitration to be filed — order having the 
force of a decree — appeal against such order, 
Court fee payable on — See Court fees Act, 
No. 2,33 C.ll. 

(275) S. 626— SocNos. 902, 201, 206, 272, 
supra. 

(276) S. 53tt—Scoj)cof suit— Jurisdiction of 
District J udge — Recovery of trust-property 
improperly alienated— Court-fees. 

There is no good reason for holding that, 
under the section, the Court cannot determine 
of what the trust -proper ties consisted or find 
that particular alienation of them could not be 
maintained, provided all proper parties are 
represented before it. 

Semble, if transferees or mortgagees, who 
have been impleaded in a suit instituted under 
S. 539, do not accept the findings of the Court 
in that suit, it may be necessary for the trus- 
tee appointed by the Court to manage the trust- 
property to institute a suit for recovery of pos- 
session. ** 
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— (Continued). 

Stfitffe (per Stalky, c. jt*) — A suit for the 
dismissal of a trustee and for recovery of trust- 
property from Vm hands of a third party, to 
whom the same had been improperly oJjenated 
Id! withinrfho soope of S.589 (a). 

A suit instituted under S. 539, is not a suit 
in whichplaintiffs claim, or oan claim for 
themselves, possession of the trust-property < 
They merely ask the Court tooest the trust-pro- 
perty in the trustees duly appointed to manage 
ihetrast and to take it out of the hands of 
trustees, who have been guilty of mismanage- 
ment * No change in the beneficial ownership 
la sought. The Court has undoubtedly power, 
under the section, to vest the trust-property in 
the new trustees, and U seems to be reasonably 
clear that the Court may direct a trustee, who 
is being removed, to make over the trust-pro- 
perty to the new trustees* The plaintiffs in 
such a suit carry on the suit for the benefit of 
all persons interested in the trust and con- 
tinue to act as plaintiffs until the decree has 
been fully executed. As regards the Court-fees, 
in many eases, the costs of such a suit as this 
fall On the trust estate, and that, as the decree 
in such suit works no change in the bcnefioial 
ownership of the proprety, it would bo a hard- 
ship to impose on the trust estate the payment 
of the ordinary Court-foe payable in respect of a 
hostile suit for recovery of land on title. 

Per Bubkitt, j.—By 8. 539, the Legislature 
do not create a new class of civil rights nor con- 
stitute a Court empowered to hear suits relat- 
ing to infringements of those rights. Were 
it not for S. 539, the class of suits, which tlie 
section makes triable by the District Judge 
only, would be cognizable by the ordinary 
Subordinate Courts empowered to hear original 
zuifo. A suit to reco\er possession of immov- 
able property on title (even though it bo alleged 
that the property in suit forms part of a wnqf 
property and had been improperly alienated by 
the mutwaUi) is not a suit of the nature speci- 
fied ixi 8. 539, and, therefore, it is not within 
the power of the District Judge, when hearing a 
suit under 8, 539, to pass a decree for recovery 
of possession of suoh property. But the plain- 
tiff in such a suit can obtain a direction from 
district Judge to tho wutwalli instructing 
flatter to get in the trust-property as ascer. 
Stated by the Judge. Gbasaffar Hussain Khan 
t* Yawar Hussain, 2 A. L. J. 591 m A. W. N. 
(1905), 208^28 A. 112. 

Stanley, c. j. and Buukitt, j. 


caVtt m w 

SUferenee.^ify BAG, 413, A0ri * s J “ r 

(977) 8. 

J4?ocateJtmem^& 539, i/m or 
pennkslre—B* ecoper-IteUgUm 
mute Aot (XX o/iddd), 8* tf-+lkn nsriw* 

To bring a case within the purview o{ $. 899, 
the suit must be a representative eft#/ btttoghfc 
lor thi benefit of the public mtd'fo mtftfafg a 
public right in respect of an express ejf Con- 
structive public trust, upon a catlse of action 
alleging a broach of such trust or necessity for 
direction^ as to its administration against a 
trustee of such express or constructive trust 
and whether such trustee bo acNfo jfcrr or r& 
son tort and for thB particular relief mentioned. 

Suits brought not to establish a public ^ right 
but to remedy a particular infringement of an 
individual right are not Within tho section. 

As against strangers, such as r alienees from 
the trustee and mere trespassers holding ad- 
versely to the trust, the seotion does not apply. 

Moaning of the phrases “ direction of the 
Court is necessary for the administration " and 
“ such further or other relief" In 8. 539 ex- 
plained. 

8. 589 is not mandatory but enabling and 
permissive; cumulative and not restrictive in 
its effect and does not affect any right of suit 
which may oxi»t independently of it. If, there- 
fore, a suit is one which would haVu %eon 
maintainable prior to the enactment of the 
corresponding seotion in the Code of 1377, it 
may now be instituted independently of the 
provisions of S- 539, even though it be upon 
such a cause of section and for such relief as is 
mentioned in it. j 

Scope and history of the section dismissed 
and explained. Rai Budreedas Mukhn Baha- 
dur v. Ghuni Lai Johnrry, 10 C.W,N, 581® 
83 0. 789. 

Woomtoraxo, j. » 

(278) 8 . SS^Adi^te-GM^nl^IHeeovery 
upon 6(UIb-*PracHee . 

The Advocate-General cannot he celled upon 
to make discovery upon oath, &,a suit filed by 
him at the instance of relators under ttye pro- 
visions of B. 589 of the Code* She Advocate- 
General t. Adamji Mahonjedalfi, B Bom L.B. 
565 *30 B. 474. ' - 

BATCU8LOU, J. 
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m 

-~(CMptiM)* Jtl } * y 

(879) S. S88^0 v No. 89»*t$ik t ( .« 

# !* (480) J9» ^9—$ckdii^for mmagepwnU * 

^ Mtt2in|^ x for ncma^^emt sudor 

ft 5$9o!>flwCit. Bird. Code, duo consideration 
gbotfd bo jfimi to the established practice of 
the institution and to the position of the per* 
< mw connected with it. Boldcvpuri Kailas- 
pi art t. ttepaldas Tribhuwandas, 8 s *%m. L. 
9. 700/ 

1 JxtfKUsra, o. /. and Heaton, *. 
Iitf4r*w<*:—18 B. 247 (ft C.), ft 

(881) 5* 889—Suit relating to charity— Suit 
instituted by one person with the consent of 
the Advocate- General— Amendment of plamt 
— Substitution of cChotker plaintiff mth the 
consent Of the Advocate-Goner#, » 

A suit, under S. 839 of the Code, wee, in the 
first instance, brought by one person with the 
consent of*tho Advocate-General. This was 
objected to, and it tad to an amendment of the 
plaint by the addition of the second plaint* II, 
with the certificate of tho Advocate-General 
which ran : 14 1 give my consent to tho amend* 
ment of the plaint of this suit as proposed. 
Hold, that the suit, as brought, is defective 
n a material particular ; for S. 589 of the 
Code no where speaks of the consent 
of the Advocate-General to an amendment of 
the plaint, and it would be unduly forcing the 
ifotds of the Code to hold that, by virtue of the 
second consent given by the Advocate-General, 
it can be said of this suit that it was instituted 
by two persons having an interest in the trust 
and having olytamed the consent in writing of 
the Advocate-General.*, Banres Hsjl Moha- 
mad Stdik v. Jainudln Hajl Badradi*, 8 Bom. 
B.B* 751=80 B. 60S. 

ftmmis, c,jr„ and Heaton, j. 

(288) S. 839—AppUedbility of, —Suit brought 
by the whole body Of j persona authutued to 
administer the trust, 

■flifMi that 8, 589 does not apply to a case 
Merc the suit is instituted by tho whole body 
of persons, who arc legally authorised to ad- 
tekiMp the trust to which it relates. Ram 
M % 8MMM Ri«alft, A.W.N. (1906), 260* 

8 A*Xi«J, 778. 

^ Knox and Auchan, jj. 
tieferenee:— 10 Cf.W.K. 581, ft 
S. S8$—I, m-88L 


8, 844— X, m and m, 

(888) 8s, 844 and 66X^Apped^2rwtw—> 
Appeal by defendant against plaintiff md 
other dffendante-^ObJeothms by plaintiff 
respondent when entertoinable at against 
co-respondents. 

Where it is necessary for the proper decision 
of an appeal before it, it is competent to an appel- 
late Court to take into consideration objections 
filed under S. 501 of the Code of Civil procedure 
by one of the respondents, not only as against 
the appellant, but, it may be, as against co-res- 
pondents, with tho objector also, and to modify 
the decree as against them accordingly. Abdul 
Ghoul v. Muhammad Faslh, A.WJST. (W5), 
200—2 A.L.J. 667*88 A. 95. 

Banbjwi and Richards, ». 

Iteferen cm.— 20 C. 114, ft; 21 W.R. 888, Refd. 
tv, and 88 A. 98, J Distd. 

Ss, 844, 661— T, m, 888. 

(884) S. 846— Execution of decreeStay of 
execution— Temporary stay Surety— Dis- 
charge of surety. 

Whore the appellant made an application, 
under S. 545 of the Code for stay of execution 
of the decree of the Court below and tho appel- 
late Court passed an order directing temporary 
stay on tho appellant furnishing security 
tinder the said section and the lower Court stayed 
execution after tho appellant and furnished 
security, tho security bond executed in oonsi- 
deratioxr of a temporary stay won, in itself, 
binding on the surety for the period durnig 
which it was allowed to operate for the benefit 
of the principal. It was not a mere “ oiler" 
by a surety, but tho acceptance of an offer, 
having been executed by the surety in consi- 
deration of ad interim stay; it was binding 
pending the discharge of the rule, and its 
operation during that period could not be 
cancelled by the Court, The surety thereby 
rnado himself liable for such sum as on a consi- 
deration of all the equities tho Court might 
ajudge to be fair compensation for losses sus- 
tained by the decree-holder owing to the tem- 
porary stay. Pandit Laxman Mom y. Balu 
Mahadu Patti, 8 Bom. L.R. 557. 

Russell and Batty, m. 

(284-a) S. 545— See No, 185, supra, 

(885) Ss, 648, 846,688— Delivery of possession, 
stay of order for — Order stayin^nvuntdinge^ 
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effect of, pending appeal— Appellate Court , 
paioer of, to stay order and proceedings — 
Rule nisi, order for, effect of— Execution, 
order for, when actually carried— Court, 
jurisdiction of— Express provisions of the 
Code— Procedure, matters of— Court, in- 
herent poivcr of— Security for restitution of 
property or for carrying out of decree. 

S, 515 of the Code of Civil Procedure docs 
not apply after execution has been carried out. 

The essence of a Code, is to be exhaustive on 
the matters in respect of which it declares the 
law. On any point specifically dealt with by it, 
the law must be ascertained by interpretation 
of the language) used by the legislature. In res- 
pect of such matters, the Court cannot disregard 
or go outside tbe letter of the enactment accor- 
ding to its true construction. The Code, there- 
fore, binds Courts so far as it goes. 

The Code of Civil Procedure (Act XIV of 
1882) was not intended to be and is not ex- 
haustive. It does not affect previously ext- 
ing powers of the Court unless it tukes them 
away (a). 

The duty of a Judge is to apply dispositions 
of law not only to what appears to be regulated 
by their express provisions but to all the coses 
to which a just application of them may be made 
and which appear to be comprehended cither 
within the express sense of the law or within 
the consequences that may be gathered from 
it (5). 

The Code does not affect the power and duty 
of the Court, in cases whore no specific rule 
exists to act according to equity, justice and 
good conscience, though in the exercise of such 
powers it must be careful to see that its decision 
is based on sound general principles and is not 
in conflict with them or the intentions of the 
legislature. 

The Court will, where the circumstances re- 
quire it, exorcise an inherent power to act ex- 
delicto justitiae and to do that real and substan- 
tial justice for the administration of which 
alone it exists (c). 

The appellate Court having seizin of tlic 
appeal, has an inherent power over the subject 
of litigation the nature of which is indicated 
and implied by S. 588 of the C Ae of Civil Pro- 
cedure and cun, iu the exercise of that power, 
and, notwithstanding that the Dccroe lias been 
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exeoutod, eaU upon th^ respondent to furnish 
security for the due porformance of any docre 
which may be inode bfa suoh appeal (d). 

An order for stay is made on the day that it 
is pronounced, and not on that on which ’it is 
drawn up or communicated (e). 

When a superior Court has said that execu- 
tion of a decree is not to take place, from that 
moment the Court to which application hqs 
been made for execution has no authority to 
execute it and delivery of possession under the 
authority of an order which was not then in 
force but hod been suspended upon a stay grant- 
ed by a superior Court is invalid (/). 

Per Woodroffe, j .—S. 546 of Idle Code of 
Civil Procedure has reforenco to the case where 
an order has been made for execution and the 
execution is pending or about to be given effect 
to. It does not apply where the order for exe- 
cution has been actually carried out and whore 
the property in suit has actually boon delivered 
under the order made. 

Per Mookerjek,> j.— The words in S. 54C 
of the Code of Civil Procedure, namely, “the 
Appellate Court may for like cause, direct the 
Court which passed the decree to take such 
security,” are not controlled by, or merely con- 
fined to, the case in which an order has been 
made for the execution of a decree and th& exe- 
cution-proceedings are still pending. The words 
in question are wide and the Court should not 
put too narrow a construction upon thorn and 
thus restrict the powers of the Appellate Court. 

S. 546 of tlio Court authorises a Court of 
appeal to take security from a decree-holder 
oven after execution of the decree under appeal 
has boon completed. Huknm Ghand Bali 
y. Kamalanand Singh, 8C.L.J. 67=88 C. tf27. 

WcformoFFE and Mookebjke, jj. 

References (a) 17 A. 29 (31) and Civil Rule 
No. 8098 of 1905, Refd. to. (b) 9 W.R. 402 (406)* 
Refd. to. (c) Civil Rule No. 8093 of 1005, F. (d) 

7 B.H.C.A.C.J# 122, 8 W.R. 144, Diss. 12 W. 
R. 296, 17 W.R. 591, 10 M.I.A. 19Q, 19 M. 140 
(142), 6 A. 269= 11 I.A. 87, 10C. 109=10 I. 
A. 171, 28 0. 784, 6 C.W.N. 781, 81 C. 73$, L. 
R. 8 P.C. 465, 1 M. 10, 2 C.L.J. 587, 9 W. R. 
402, 23 M. 306, R. and F. (e) 4 Da. O.F. and 
J. 456 31 L.J, Ch. 429, R. (f) 1 C.W.N. 22G, 
Exp. and Dies. 

(286) S. 546 —See No. 285, supra , 
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(287) 5. 544—Surety for perfmnarice of appe- 
late decree, whether, could he ptvceeded 
against* by way ofcxccutiou* 

Execution tot oosto, awarded by a deeree un- 
der appeal, was granted, on the respondent in 
this case standing surety, for restitution, in 
the event of the dSree being reversed on appeal. 
The deeree having been, subsequently, rever- 
sed, the judgment-debtor sought to recover 
frgm the surety, by way of execution, the 
amount paid. Held , the ordor was obviously 
under S. 546 of the Code and the Full Bench 
Ruling in Baghbar Das v. Baligram (a) applies 
equally to S. 545 and to S. 546, — the decision in 
that case approving 25 fi. 409, a ease with refer- 
ence to S. 546 holding that recovery in such a 
case should bo by execution-proceedings. Deekl 
Handan v. Gehna Mai, 125 F. R. 1906. 

Reid, c. j. 

Deferences*— (a) 109 P.R. 1906, 77 P.R. 1895 
ASA. 639, 11. 

(287-a) S. 549— See No. 135, supra. 

(288) S. 551— Judgment. 

Held., that the dismissal of an appeal, under 
S. 551, by a Court, whose decision may be the 
subject of an appeal does not relievo the Court 
from the necessity of writing a judgment ac- 
cording to S. 574 of the Code. Pandit Maiku 
Lai v. Muiararaat Gulkandl, 9 O.C. 32. 

•Ryves, j.c. 

Reference— 25 C. 97, F. 

- (289) 8. 551 — Dismissal of appeal under , after 
issue of notice to respondent . 

In this case notice of the appeal was issued 
to both the respondents, was served on one of 
them and was not served on the other as he was 
dead and the lower Court dismissed the appeal 
professing to. net under S, 551 of the Cod e. 
Held, the lower appellate Court was wrong in 
having acted under the said S. 551 since that 
section empowers an appellate Court to dis- 
miss an appeal without and before, but not af- 
ter, sending notice of the appeal to the Court 
against whose decree the appeal has been made 
and without service of notice on the respondent 
and, as in the present case nofcioe, hod boon 
issued to the respondent, the procedure of S. 
551 was inapplicable. Hamid Husain v. Bhola 
Hath, A. W. N. (1906), 186. 

Bankbji, j. 
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(290) £& 551 , 628—pApeal, dismissal of— Re* 
view— Jurisdiction. 

When an appealis dismissed under S, 551 of 
the Code of Civil Procedure, the effect of the 
dismissal is to affirm the decree appealed 
against, which becomes merged in the deeree of 
dismissal of the appellate Court. When, there- 
fore, an appeal has been dismissed under 8.551, 
Civ. Pro. Code, tke Court which made the de- 
cree appealed against has no jurisdiction to re- 
view its judgment or decroe (a). Peary Mohan 
Mukherjoc v. Mohendra Hath Manna,4C. L. 
J. 566. 

Rampixi and Mookebjee, jj. 

References (ft) 24 C. 759, applied, 21 B. 
548, dissented from. . # 

(290-a) 8. 552 — Sec No. 79, supra. 

8s. 556 and 558—1, Appeal (Civil), No. 57. 

(290-5) S. 059— Power of appellate Court to 
add persons not respondents when appeal was 
pros 3n ted as parties respondents to the appeal — 
See Limitation Act, No. 35, 33 C. 329. 

(291) S. 561 — Apiteal— Cross-object ions by 
respondent — Ajrjwal cannot be withdrawn 
after commencement of hearing of appeal. 

On the date fixed for the hearing of an appeal 
and cross-objections filed by the respondent 
against a decree for redemption of mortgaged 
property, the Divisional Court ordered the res- 
pondent to file, by tho next hearing, stamp 
sufficient to covor the amount claimed by him 
in his cross-objections and to put in an account 
of rent of the mortgaged property. On tho sub- 
sequent hearing of the cases, the appellant 
sough t to withdraw his appeal and urged that 
the cross-objections should not be heard. The 
Divisional Judge refused to grant tho applica- 
tion on the ground that the hearing of the ap- 
peal had commenced. 

Held, that the order of the Divisional Judge 
was right (a). Gdkal Ch&nd V. Pala Mai, 24 
P.L.R. 1906. 

Johnstone and Lal Ckakd, jj. 

References.— (a) 10 A. 687, 53 P.R. 1806, 3 
M.H.C.R. 702, 23 W.R. 229, 9 B. 28, F. 

< 

(292) S. 561— Seo No, 283, supra. 

S. 561—1 \ 288 and J, Act IV of 1868 (Bombay 
City Impivvcment), No, .9, M 
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(298) 8. 503— Effect of remand by appellate 
Court tinder, on limitation for eyetration of 
lower Court'd decree -See Limitation Act, No* 
139, 3 A.L. J. 8 and Non, 4 and 79, supra. 

8 . 562—1, m to m and I, Act II of 1901 
(N.W.P. Tenancy), No. 11. 

(994) 6 a. £6#, 360— Power of appellate Court 
to remand a suit © 

When a Court of first instance does not de- 
cide a case on a preliminary point but raises all 
the issues and goes fully into the matters in 
issue, it is not open to the appellate Court to 
remand the ease under S. 563, C.P.C., but 
if it thinks that the determination of any parti- 
cular question is necessary, it may make an 
order under S. 566 C P.C. Ambiea Chant Das 
y. Kola Chandra Das, 10 C.W.N.422. 

Gmose and Holmwoop, jj. 

(90S) Ss . 56#, 60S— Act (Local) No. II of 1901 
(Agra Tenancy Act), 8. 193— Remand- 
Appeal. 

There is no appeal from an order of remand, 
passed under S. 563 m a suit or proceeding 
under the Agra Tenancy Act 1901. Yilagrat 
Hascn ?, Maharajah Xahandra Chandra 
Handy, A.W.N. (1905), 109^28 A. 88. 
B\X£BjnK and Richards, jj. 

Ss. 362, 678—1 , 291. 

Ss. 362, 388—1, 292. 

(296) 8a. 562, 388 , cl. (28) and 591— Remand, 
questioning the validity of the order of - 
Appeal against the final draco, object um a$ 
to the remand oidet taken in. 
l&ld, that, although no appeal has been pre- 
ferred under S. 58ft (38) of the Code against the 
order remanding a oose under S. 563, yet the 
validity of the remand order can bo questioned 
in second appeal preferred against the final de- 
cree passed m the case. Tt in not necessary that 
the appellant should appeal on other grounds 
as well 1 , the appeal may bo lodgod against the 
final decree solely upon the* ground that the 
remand order was illegal. Sri Harakh y. Ram 
Pat, 9 0.0. 80. 

Chamieb and Wells, j. cb. 

References .— 12 A 510 , 22 A. 866 ; 18 M. 
dftglB A. 10; 14 p. 82 and 28 0. 324, R. 

Sa 562 , 688, (28), 591— Remand— Limi- 
x ™ i ifition-' Pre-emption — Foreclosure of mort - 
fag#'by ^oay of conditional sale. 


Under S. 50*, ‘ faction may betaken, on 
further appeal a^dn^Mse decree posted in the 
suit by tike lower ftppidtyty Court* tp an order 
of remand previously passed by It phennpap* 
peal was filed under 8. 588 (99) of the Civil Pro* 
cednro Code against the order (a). 

In the case of foreclosure to a mortgage by 
way of conditional sale, the limitation lor a adit 
for pre-emption begins to run from tho dote of 
the expiration of the year of grace allowed <o 
the mortgagor under Regulation XVII of 1806. 
Rangu Ram n Jowala Singh, 32 F.L.R. 1906. 
Johnstone and Lae Chand, jj. 

Reference.— (a) 14 B! 282, F. 

(297 -a) S. 564— See No. 79, mpra. 

5. 566—1, 298. 

(298) S. 366 -Appeal— Remand— Dimdiaeal 
for default. 

On an appeal the case was remanded to the 
original Court under S. 560 of the Code. 
Enquiry into the case wan not completed by 
the original Court within Ihe time allowod by 
the appellate Court whioh extended the time 
originally allowed and fixed a certain date for 
the hearing of tho appeal but the dato was not 
communicated to tho parties. The ease was 
not returned to the appellate Court by that 
date. Tho Court dismissed the appeal ap none 
of the patties appeared on the date. An applica- 
tion to re-admit tho appeal was rejected X)n 
revision— 

Bela, that the action of tho appellate Court 
was wholly irregular and ultra vires. Meham* 

mod Chlragh v, Mussammat Jaw&l, 90 P.L. 
R. 1906. 

CHWTT, J. 

(299) 8m. 566— Arbitration— ‘Application by 
parties to Coutt of fit at instance after 
reference by appeUate Court. 

When a District Judge has remitted issues, 
under section 266 of the Code of Civil Procedure 
to the Court of an Assistant Collector, the 
latter, not being seised of the cask, has no 
authority to entertain an application to refer 
to arbitration the matters mdiffreuco between 
the parties. Raimi Singh t. Bfcota Ram, 
A.W.N. (1906), 221. 

Airman, j. 

(800) S' 566— See No. 294* supra, 

8. 568—1, 294, and £ct I of 1893 (Bengal), 
No. 2, 
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Chrt* (tot Xlt eflWi 

(801), fir. d74-Vigd^*tf 

Judgment not j* accordance with few* 

In an appeal tom* decreeta * suit to money 
due on 6 mortgage fcgr conditional sale, the to - 
lotting judgment Ws “The lower 

Court’s judgment feta accordance with the 
evidence on the record. Appellant toiee on a 
decree of the iPgh Court which has never been 
executed. Thfe appeal fe dfemieeed with aosts.” 
HM, that this wife not a sufficient compliance 
with the term* Of S. 674 of the Code of Civil 
Procedure. Baton thigh v. Jaimangal Singly 
A. W.K. (1906), 86. 

Stanley, o. 9. and Bubkjtt, j. 

8 . 574—1, 994 and Judgment, No. 5. 

(902) fif. 57fi — 

Where a plaint 6n behalf of Government was 
signed by the Collector and by a Pleader who 
wae not the* Government Pleader but who 
generally acted for Government, and the verifi- 
cation was signed by the Collector and the 
Government Pleader. 

Held, per Rawpini, j.— T hat the plaint was 
properly presented. 

Per curium — That the defects, if any, in 
the signing and verification of the plaint, were 
cured by S. 678. Sakha! Chandra Tewary *• 
The Secretary of State for India In Connell, 
10C.W.N. 841. 

"raupcni and Woodroffh, jj. 

(902-a) S. 676— Death of nett friend pending 
appeal by minor— Omission to appoint new 
next friend mere irregularity within— See Next 
FKtJfiND, No. 1, 9 A.L.J. 81 andNo. 104, supra * 

See, also, I, Misjoinder of Parte* and 
Cana* of action, No. 1 and Civil Pro . Code, 
Not. «fi, 94, 1*2 and 23*. 

(809) S. 589— Power and duties of an appellate 
Court under the section same as are conferred 
and imposed on the Court of original jurisdic- 
tion— See Act VI U of 1890 (Guardian and 
Wabx*),No, 1, 8 0.Ii.J,29andNos. 64 and 210, 
supra. * 

See, also, I, Civ. Pro. Code , Nos. 66, 2*6 and 

m. 

(904) & 589— See Nos. 4, 126, 180, supra. 
(906) 8. 66S~JMetnptim\— Mesne profits 
when in a redemption smt mortgagor of a 
portion of mortgaged property takes posses- 
sion of tip whole property on payment of 
29 


cm Fitted*** <m* (tot xnr «r *sts). 
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smaller sum than that subsequently found 

dm by appellate Court** me Judicata. 

• 

The respondent filed .a suit to the redemp- 
tion of a mortgage of 1st Juljr, 187&, eo far as 
it affected a share in a village which he had 
purchased, or, in the alternative, to redemp- 
tion of the whole mortgage. The appellants 
resisted the suit^and the first Court gave the 
respondent a decree to redemption of the whole 
village on payment of ftg. 8,662. On the 18th 
July, 1897, the respondent obtained possession 
of the village in execution of that deoree. The 
appellate Court allowed redemption of only 
two-thirds of the village on payment of 
Bs. 8996-3-6. On the 28th January, 1962, the 
respondent deposited the balance payable by 
him for redemption according to the appellate 
Court’s decree. On the 17th Ifareh, 1908, the 
appellants made an application under Sa* 688 
and 268 of the Code claiming to be restored to 
possession of one-third of the village atad pay- 
ment of mesne profits on account of the whole 
village from the date of their dispossession to 
the date on which the application might be 
disposed of. * 

Held, that the question whether the res- 
pondent, having obtained possession on a decree 
which allowed redemption on payment of a 
smaller sum than the appellate Court, found to 
be due, was liable for the mesne profits fqt the 
period between the date of obtaining possession 
and the date on which he paid up the whole 
amount due was not a matter in appeal before 
this Court and therefore not res judicata. 

Held, further, that under S. 689 of the Code, 
the appellants were entitled to mesne profits by 
way of restitution for the whole of the village 
from the 19th July, 1897, when the respondent 
obtained possession under the decree of the 
first Court to the 28th January, 1962, when 
the full amount due under the deoree of the 
appellate Court was paid and to mesne profits 
on the one-third store from the latter date 
until the appgBfcnts recovered possession of 
it (a). Oaya Din Singh w. Thakttr Lai Bahadur 
Singh, 9 O.G. 254. 

Soot*, j«o* 

References.— (a) 26 B. 661 and 24 A. 961, R . « 

(906) 8. 666— Execution of decree— Restitution 
of property sold tn execution *>f a decree 
reverted in appeal— Procedure. .« 
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Civil Procedure Code (Act X1Y of 1888). j 
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In a suit for a declaration that certain . 
property belonged to the defendant judgment- 
debtor. the plaintiff decree-holder obtained a 
decree and proceeded on the strength thereof 
to sell the property. In appeol y however, this 
decree was reversed. The rightful owner of the 
property sold then applied to the Court for 
restitution of the property. Held , that whether 
the application could or could hot be considered 
ns one falling strictly within the terms of sec- 
tion 583 of the Code, the applicant was entitled 
to restitution. Shiam Sund&r Lai y. Kaisar 
Z annul Began, A.W.N. (1900), 315. 

Knox & Rich Aims, jj. j 

Reference:— 0 C.W.N. 710, 11. 

S. 583 — See, also, /, 895 and Jurisdiction (of ! 
Cidl Court ) , %No. 48 and Cir. 0 Pro. Code , No. 
149. 

(807) Ss. 583 , 844— Decree reserved on apjjcal 
— Transferee of appellate decree — right of, to 
claim restitution. 

The appellant contended that, though S. 588 
provides that “ when a party entitled to I 
any benefit (^v way of restitution or otherwise) i 
under a decree passed in an appeal, desires to 
obtain satisfaction, he shall apply to the 
Court which passed the decree against which 
the appeal was preferred, ” the term 4 party * 
meant only the actual party to the suit and 
not his representative by way of assign- 
ment of decree. It was urged that the as- 
signee of the decree was not entitled to 
proceed summarily in execution under S. 588 
but could only get the benefit by bringing a 
suit and obtaining a decree in that suit. Held , 
that since, if there had been no assignment of 
decree, the holders of it, under the conjoint 
operation of Ss. 588 and ‘244 , could havo suc- 
cessfully made the application in question, the 
present applicant as their assisgriee and re- 
presentative is also entitled to adopt the same 
procedure and ought not to be driven to an in- 
dependent suit. J&mini Nath Roy v. Dh&rma 
Dai Sir, 88 C. 857-4 C. L. j/192. 

Maclean, c. j. and Geidt*, j. 

(908) S. 584— See No. 64, supra, 

(809) S. 584 — Second appeal— Court acting 
an illegal evidence — question of custom . 

Where the lower appellate Court acts upon 
illegal evidence or upon evidence, which is 
legally insufficient to establish a custom of pre- I 
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emption, or, has disregarded any legal evidence, 
the High Court can treat the question of the 
existence or non-existence of a custom as one of 
law, but the High Court cannot, in second 
appeal, consider the weight of the evidence 
adduced by the parties. Hasim All v. Abdul 
Rahraon* 8 AX. J. 467*: A.W.N. (1906), 187^28 
A. 698. 

Rich Aims, j. 

References. — 29 M. 24, 8 A.L.J. 838, 11 . * 

(310) S. 584 — Appeal under the Agra Tenancy 
Act , not a second appeal under S- 584. 

Upon an appeal being preferred to a District 
Judge under S. 180, sub-soction (2), cl. (a) ot the 
Agra Tenancy Act, 1901, it is competent for 
the Judge to determine the questions of pro- 
prietary title raised and determined in the Sub- 
ordinate Courts, such appeal not being second 
appeal of the description referred to in S. 584 of 
the Code. Hamid Husain y. Bhola Nath, A. 
W. N. (1906), 186. 

Banebji, j. 

(811) S. 584— Omission to decide a material 
issue , ground of second appeal — issue as to 
limitation , importance of. 

Where the first Court dismissed a suit oftr 
one of the issues, viz., that of title, observing 
that it was not necessary to doo&fe the other 
issues, one of which jfras an issue as to limita- 
tion, and the seco/d Court decreed the 'Suit 
by reversing the finding of the first Court on 
the issue of omitted to record a finding 

on the issuo of limitation, 

held , that the case must be remanded to the 
* lower appellate Court for findings on the re- 
maining issues. Kailash Chandra Kunduv. 
Kunja Behari Goswaml, 4 CX.J. 86. 

Rahpini and Woodroffe, jj. 

(812) S. 584 , cl. (a)— Second appeal , compe- 
tency of High Court in , to examine the evi- 
dence as to “ usages having the force of latr" 

| — Right to trees on ryots ' holdings under 

Zemindar . 

Though S. 584 of the Code disallows a second 
appeal with reference to findings of fact, yet the 
existence or non-existence of a usage having the 
force of law is unaffected by such disallowance. 
Consequently, it is the duty of the Court 
when it has to pronounce upon that question 
to examine the evidence bearing upon it, not 
only as to the sufficiency thereof tQ establish all 
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the elements (antiquity, uniformity, etc.) 
required to constitute a valid usage having the 
force of law* but also the credibility of the evi- 
dence relied on and the weight due to it (a), 
and in India it has been laid down ever since 
the days of Maku that, * ‘ custom is transcend- 
ent law.” 

A ryot holding lands in a zemindari oil a 
permanent tenure would, as regards land on 
which money assessment is paid, be prima facie. 
entitled to the troes therein exclusively. In 
regard to lands, as to which the sharing of crops 
between the zemindar and rvot prevails, the 
zemindar and the ryot would be jointly inter- 
ested in the troos standing thereon, but pre- 
sumptions to the above effect are liable to l>c 
rebutted by proof of usage or contract to the con- 
trary (b). Abbayya y. Papayya Rao Bahadur, 
29 M. 24-16M. L. J. 8. 

St'BitAHgANiA Aiyak, Offo. c.j., "and 
Bon dam, j. 

References.— {a) 4 M. 272, 7 M. 8, 8 M. 404 
Refd. to. 10 C. 138 and 22 B. 480, noth'. ( b ) 20 
M. 252, F. 

See , also, 1, 294-296 and Costs , No. 11. 

(318) S. 586 — Suit for rent and for a declara- 
tion as to the propriety of patta tendered to 
the tenant— Small Cause Suit— Second 
appeal. 

Where, in a suit for rout under Rs 500, tl.o 
landlord sued for a declaration us to the pro- 
priety of the patta tentered to the tenant and 
for the recovery of the rent, held , that, as the 
plaintiff could have obtained all the relief 
which he sought in his suit without asking for 
a declaration, the prayer for a declaration docs 
not prevent the suit boing of tho nature cogni- 
zable in a Small Causo Court, within the mean- 
ing of S. 586 of the Code and that no second 
appeal lies in such a case. Ramaehendraiyar 
y. Mir Muhammad Noorulla Sahib, 1 M.L.T. 
814 (F.B.) — 16 M.L.J. 477. 

White, c.j., and Beeson & Wallis, jj. 

(314) £. 586— Small came suit. 

A suit for recovery of a rent of less than 
Rs. 500 and for a declaration that the lands, 
the rent of which is due, arc nunjah lands, is 
a suit of small cause nature, and no second 
appeal lies, Ramauatha Chettiar Y. Kamvtha 
Anthonl Udayan, 16 M.L.J. 432, 

Benson and Bhashyam Iyanuah, jj. 
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See , also J, 297 } Civil Pro. Code , No. 142 and 
Tort, No. 2, 

S.58 7 — I. Civ. Pro. Code , Nos. 68 and 226. 

(815) 8. 588 — Applicability of — to proceedings 

in rent suits under tho North-West Provinces 
Tenancy Act— See Act II of 1901 (N.W.P. Te- 
nancy), No. 26, 3 A.L.J. 20 and Nos. 4, 79, 80, 
251, 256, 285, apd 295, supra. ^ 

See, also , 1, Civ. Pro. Code , AV>«. 99, 149, 251 , 
296 and 297. 

(816) 8. 568 (9) - Order setting aside an 
ox parte decree , no appeal lies from. 

Where an application made, under S’. 108 of 
the Code, to set aside an ex parte decree vp is ac- 
cepted and order passed sotting the decree aside, 
no appeal lies from such an ordqr, S. 588 (9) of 
the Code allowing appeals only in the case of 
orders rejecting applications under S. 108 (d). 
Bura Ram y. Mitha Ram, 103 P.R. 1905- 45 
P.L.R. 190G. 

RATTKiAN, 3 . 

Reference. —{a) 16 C. 426, R and F. 

(317) S. 588 (9) — Sec Nos. 8 and 81, supra. 

(318) Order speci fied in S. 588 (17) Ypassed by 
Court inferior iu District Court , appeal lies 
to District Court and not to High Court 
frow- - 

Wheieau order under S. 351, appealable 
under S. 588 (17), has been made by a Court 
subordinate to the District Court, cl., (a) of the 
proviso to S. 519 of the Code lays it down that 
an appeal from such an order shall lie to the 
District Court. The appellate tribunal is fixed 
with reference to tho grude of the original Court 
passing the order, from which the appeal has 
to be made, and, if such Court is one subordi- 
nate to the District Court, then irrespective of 
the jurisdiction-value of the suit, in which the 
order has been made, appeal from such order 
lies to the District Court and not to tlp> High 
Court (a). The word “subordinate” inS. 589 
mtfst, in the abserito of the express provision 
or clear inference from the context .to the 
contrary, be taken to be med in tho same sense 
as in the definition of “District Court” in S, 2 
of the Code. Hardayalmal y. K. C. Barkar, 

2 N. L. R. 54. 

Stanton, a. j. c. 

References. — (a) 28 A. 56 and 27 p. 604, Appi\ 
17 M. 377, Dies. . M 
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(819) 8. 888 (18)— Bee Ho. 214, stflpra, 

(890) a 888 (96)— See No. 964, supra, 

(821) 8. 688 (98)— See Noe. 996 and 997, 

supra. 

(899) Ss. 688 (98), 689, inapplicability of, to 
appeals from judicial orders passed by a Collect- 
or as a Revenue Court under the Punjab 
Ttaypoy Act— See Act XVI pr 1887 (Punjab 
Tenancy), No. 14, 1 P.R. 1905 (Rev). 

(399-a) 8. 689-See No. 899 > supra. 

(898) 8. 591— See Noe. 996 and 997, supra, 

and I, Appeal (Civil), No*l. 

8s *595 and 596— 1, Letters Patent (i Calcutta ), 

Jfo. 3. 

(894) 8. 596— Refusal by High Court of leave 
to appeal to privy Counoil— Value of subject- 
matter in dispute — See Practice (of Privy 
Council), No. 8, 83 C. 898. 

(896) S. 593— Amount or value of the subject - 
matter of the suit, meaning of— Amount or 
value of the matter in dispute on appeal — 
Decree involving directly or indirectly some 
claim or question to or respecting properly 
—Appeal to His Majesty in Council— Privy 
Council appeal* 

In a suit for partition, the value of the 
subject-matter of the suit, for the purposes of 
valuation nndor 8. 696 of the Code of Civil 
Procedure for appealing to His Majesty in Coun- 
cil, is the value of the *ho!e of the estate which 
it is sought to partition and not merely that of 
the particular share, which one of the parties 
may claim (a). 

When, therefore, in a suit for partition, the 
value of the entire estate is ten thousand 
rupees or upwaids, although that of the appel- 
lant's share may be valued less, the decree for 
partition does involve, directly, or indireotly y 
some claim'or question to or respecting property 
of the amount or value of ten thousand rupeos 
or upwards within the meaning of the third 
paragraph of 8* 696 of the Code of Civil Pro- 
cedure. % % 

Under eudh circumstances, where the decree 
appealed from is in reversal of the decree of the 
Court below, the case is a Atone for appeal to 
J$sMajobty in Counoil and a certificate should 
l p! granted accordingly. Bhagwani Bahai r. 
Ptfchupathl Nath Bose, 9 C. L. 257-10 C. 
W, N* 664. 

Macl£an, o. s. and Mookerjee, j. 


mm wmm * am (M m at #*). 

3-$ontmued)* 

Bsfe rmee^o) BQ^Xi. h 197 ; f. 981, 
6 W. ». C, WtAffl* £ 

(895-a) S« 696— Ihdtadon of mesne profits in 
calculating value at Appeal to privy Council— 
8ee Afpkal (To Privy Council), No. 7* 88 C. 
1986. 

& 596-See, also , 7 , 393, 399. 

(896) S . 301— Privy Council, appeal to— 
Leave to appeal, application for— Certifi- 
cate, refusal of— grounds to h& stated . * 

The Nigh Court in jgtfusiug a certificate for 
leave to appeal to His Majesty in Council 
should state the grounds for refusing it. Yen* 
ganat Swaroopathll Valia Nambidi Avorgal 
Y« Cherakunnath Namblyathan ffambudrii, 
10C.W.N. 646(PX.)«8 Bom. L.B. 874*16 

M. L.J. 160*99 M. 94=4 G.L.J. 806. 

Lord Davey, Sir* Andrew Soorle, and 
Sir Arthur Wilson, 

(897) 8. 310 — Execution of 'decree— Privy 
Council— Restoration Of property alienated 
pending appeal to the Prtvy Council— Pro- 
cedure* 

Pending an appeal to Hit* Majesty in Council, 
certain property, forming part of the subject- 
matter of the suit, in which such appeal had 
been preferred, was sold by auction in execution 
of a money-decree against the plaintiff, * who 
held the decree of the High Court under appeal. 
The defendant's appeal to the Privy Council was 
decreed. Held, that the successful appellant 
was entitled to recover the properly sold as 
above mentioned by means of an application 
under 8. 244 read with 8. 610 of the Code of 
Civil Procedure, and this right was not affected 
by the fact that the auction purchasers were not 
parties to the decree of the Privy Council. 
Oarurdhuj Prasad Singh y. Bsiju Mai, A,W. 

N. (1906), 48=8 AJjJ. 110*28 A. 887, 

Banerji and Richards, jj. 

Reform™.— M A. 417, F., 19 A. 134 and 90 
A. 189, 2>. 

(898) S* 31 7— Reference— High Court- 
Practice* 

A reference, under Oh. 46 of the Code, eon 
only be made when the Judge of the lower 
Court entertains a reasonable doubt, and he 
cannot, ordinarily, entertain a reasonable doubt 
on a point clearly decided by the rulings of tbo 
High Court of hiePemidenoy tttdesft the author- 
ity of the decision can be questioned by virtue 
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ritoytfail#i«^4’W fitted la OotSioil. 

w*m#riw*m* J«to jm to. t 

BofeJhB. 900*80 JbMa. ' 

Itnm, O.f. wtfl Anon, 7, 

• Reference.^%1 % 198, JR*/d. to. 

(889) ft W-Cmyrt Fees Act {I of J870), &. 
1$ (iy-Referonoe - Court-fee payable on 
memorandum of appeal, 

. m4x that Motion 617 of the Code of Civil 
Procedure does not contemplate a reference as 
to the paper Court-fee payable on a memo- 
randum of appeal. My Mob t. Pals Maho- 
med, A.W.N. (1006), 180. 

Barrs# and Auckas, to. 

(880) 8 • dW— -Beototon— Hmw o/ tow wo/ con- 
nected with the jurisdiction of the Court . 

In a suit baaed on a document, which bore a 
cme anna stamp with two parallel lines drawn 
across it, tie Court held that it was a pro, 
misaory note payable otherwise than on demand- 
and that it was, therefore, not duly stamped 
and was not admissible in evidence. In revi- 
sion under S. 622 of the Code, it was contend- 
ed that the Gcjurt had acted in the exercise of 
its jurisdiction with material irregularity, 
because the decision as to the admissibility of 
the document was wrong and by reason of that 
erroneous decision, it had failed to deal with 
the claim of the plaintiff, in so far as it was 
bdsed on tho document, which was held to be a 
promissory note. 

Held, that S. 622 of the Code, does not apply 
to a case like this when tho Court has erred, if 
at all, in deciding a question of law whioh is 
not connected with the jurisdiction of the 
Court. Any Rawed r. Satgur Prasad, 9 O.C. 
107 ► 

Chamxek, j.c. 

(381) S. 622— See Act XV of 1882 (Persi- 
dekoy S. C. Courts), No. 2, 8 Bom. L.B. 676 
and Nos. 82, 127, 177, 227, 228, 264 and 278, 
supra. 

(882) (8. 682— High Court's power to rev tee 
proceedings in the Bombay Court of Small 
Cnuwv— ibvri&ucp Small Cause Courts 
Act, 8. it-»CharUrAot. 

Xbe 39Bgh Court, in the exercise of super- 
intending powers under its extra-ordinary 
jurisdiction, will not ordinarily interfere, ex- 
cept mmm of gram and otherwise irreparable 
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injustice. ismaljilbrahimjt Hag^ *. R* O. 
ptwdeod, 8 Bom I* B. 068. 

IfostotLL, oa, f and Bramah, j. 

(888) S. $88— Revision, whether High Court 
will interfere in , when remedy by appeal is 
open— Order under 8 • 244, binding/ eject of . 

The order of a Court deciding a question 
arising botweetfc the parties, under S. 244 of the 
Code, in relation to execution of a decree, is 
itself a decree within the definition in the Code 
and is, accordingly, appealable. Consequently, 
the High Court is not to interfere by way of 
revision, in such a case, so long as the remedy 
by way of appeal was open. 

Held, also, a decision given in an execution 
case is as binding between the parties and those 
claiming under them as if it* were the final 
judgment in the suit itself (a). Hid Gfiv V« 
tit Ton, 8 L.B.B. 181. 
l&wnt, ?• 

Reference (a) C A. 269 (P F. 

(884) 8. $28— Charter Act, 8. 1$— Analogous 
appeals in superior and inferior Courts — 
Duty of inferior Court to await decision of 
superior Court . 

a 

The High Court has powers either under S. 
629, Civ. P.C. or it not, under B. 15 of the Char- 
ter Act, to interfere in cases where the lower 
Courts have not acted correctly in accordance 
with law. 

Where a plaintiff failed to secure the pro- 
duction of an important document from the 
records of another Court though he took all 
reasonable steps for that purpose and the suit 
was disposed of by both the Court of first ins- 
tance and the Appellate Court without refe- 
rence to that document, the High Court 
in revision set aside the judgments of both 
the Courts. 

When appeals preferred in analogous cases 
are pending, some in an inferior and •others in 
a superior Appellate Court, the inferior Court 
of Appeal would exercise a wise discretion to 
await the decision of the superior Appellate 
Court* Mohant Gobind Ramanuja Das v. 
Lakbaa Parida, ll C.W.N. 112. 

Brett A Gupta, n . 

m 

(885) 8. 622- No appeal from an order under 
—passed by a single Judge of a High Court 
disposing of an application for revision— Seo 
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Letters Patbnt (N.W.Pv), No. 4, A. W. N. 
(1905), 918. 

See, also, I, 299 300, 303, and I, Civil Pro. 
Code , Noe. 38, 39, 99, 111 , 145 1 U", 201 
and 261 ; Small Cause Courts Provincial , 
Act ( IXofm ? ), No. 4. 

Ss. 622 atul 295—1, 301. 

<836) Ss. 622, 623 — Review nf judgment pend- 
inq an appeal — Appeal dismissed under S. 
551 of the Code — Procedure — Pi'actice. 

Where there has been an appeal there still 
may lie a review of the judgment of the Court, 
against whose decree the appeal was preferred, 
provided the appeal to the higher Court is with- 
drawn. Where, however, an appeal is preferred, 
hut the same is rejected under S. 541 of the 
Code, the Court of first instancy cannot enter- 
tain an application for review of its own judg- 
ment. R&m&ppa Dareppa v. Bharma Rama, 
8 Bom. L.R. 842 = 30 B. 625. 

Jenkins, c. j. & Beaman, j. 

References:— 7 B. 287 & 9 Bom. H.C.(A.C.J.) 
89, II. 

(537) Ss. 622, 623, 626— Review of judgment 
— Order dismissing the rule granted — 
Appeal — Limitation. 

An application for review commences ordi- 
narily with an ex parte application, under S. 
623 of the Code. The Court, then, may either 
reject fcho application at once, or may grant a 
rule ealling on the other side to show cause 
whv the review should not be granted. In the 
second stage, the rule may either lie admitted 
or rejected : and it is obvious that the hearing 
of this rule may involve, to some extent, an in- 
vestigation into the merits. If the rule is 
discharged, then the case ends. If, on the 
other hand, the rule is made absolute, then the 
third stage is reached ; tho case is re-heard on 
the merits and may result in a repetition of the 
former decree or in some variation of it. 
Though f> in one aspect, the result is the same 
whether the rule be discharged or, on the re* 
hearing, the Original decree be repeated, in law 
there is.material difference, for, in the latter 
ease, the whole matter having been re-opened, 
is a fresh decree. In the former case, 
parties are relegated to, and still rest on, 
•flppld decree. 

;0n the 20th November, 1902 an order in 
''WAftfityoii wafc passed : and, in supplement of 
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I it, a further order as to cost was made on the 
i 20th December, 1902. On the 3rd August, 

| 1908, the present respondent applied, under S. 
j 628 of the Code, for a review of the judgment* 
j Notice was issued to the opposite party and the 
application for review was heard with tie 
! result that the Court rejected tho application 
j for review on the 14th September, 1909. The 
respondent appealed against this order dated 
I the 14th September, 1908, and the lower appel. 
late Court held that there was sufficient cause 
for granting the review and, as a result, pro- 
posed a new order in substitution of the one 
passed on the 20th December, 1902. The ap- 
pellant appealed to the High Court contending 
that no appeal lay from the order dated the 14th 
September, 1903. 

Held, that no appeal lay from the order of 
the 14t.b September, 1903, and that the proper 
procedure would be an appeal from the order of 
20th December, 1902. Yadllal Hakamehand v. 
j Fulchand Umedram, 7 Bom. L.R. 664=30 
! B. 56. 


Jknkins, c.j. and Aston, j. 

(388) S. 623 — See Nos. 80, 83,245, 290, 336 
and 387, supra. 

(389) S. 623— Ground of review — Fraud— 
Mistake. 

The ground that fraud was practised upon a 
party in connection with a petition of compro- 
mise, upefn which a decree was made, is a good 
ground of review under S. 629, C.P.C. 

A mistake in the matter of copying out the 
petition of compromise may not, by itself, fall 
within the scope of S. 623, but, taking it with 
the other ground stated above, it might be a 
good ground of review. Railk Chandra 
Chowdhury v. R&j&ni Ranjan Ohawdhury, 
10C.W.N. 286. 

Ghose and Pratt, jj. 


(340) S. 623— Review of judgment— Effect of 
order on review — Appeal from original de- 
cree . 

Where an application for review of judgment 
i is granted, the result is a new decree supersed- 
ing the original decree, and not merely some 
amendment thereof. An appeal was filed pend- 
ing an application for review of judgment in 
tho Court below ; the review was granted, and 
an order passed, which purported merely to 
amend the decree then under appeal. BM % 
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that the order for rteview supersgdqd the origi- 
nal decree ; the deoree under appeal hod ceased 
* to exist and the appeal could not be heard, 
X&nhaftya Lad *. Baldeo Prasad, A. W. N. 
(1905), 265 =28 A. 840. 

Stanley, q. j. and Bubkitt, j. 

Reference. — A.W.N. (1890), 144, P. 

(311) S. 623, inapplicability of, proceedings 
ugder the (Guardian and Wards) , Act, 1890— See 
Act VIII o* 1890 Guardians and Wards No. 
5, 148 P.B. 1906. 

(342) 8. 623 — discovery of favorable decision 
of superior Court, whether good ground for 
grant of review. 

The respondents obtained a decree for pre- 
emption of part qt the property sold in the case. 
The judgment was erroneously passed, in 
accordanoo with a case subsequently found to 
have been overruled by a full Bench decision 
passed prior to the wrong judgment but not 
trought in time to tlic Court’s notice, Undur 
the ruling of the Full Bench, appellants should 
have obtained decree for the wholo of the pro- 
perty in question ; so, they applied for a review 
on that ground. Held, the fact that the . 
appellants were deprived by the original 
decree of what they were entitled to, j 
according to the then existing judicial deci- j 
sions, constituted a miscarriage of justice, 
affording ground for a review. Suj&n Singh y. 
Fateh Muhammad, 124 P.B, 1906. 

Reid, c.j. 

References : — 6 A. 292, F; 14 C. 0*27, D. 

8. 623— See, also , I, Cir Pro. Code , No. 330. 

(343) Ss. 623, 624 and 626— See Limitation 
Act, No. 6, 8 C.L.J. 545. 

(344) S. 624— See Nos. 245 and 943, supra 
and Limitation Act, No. 6, 8 C.L.J. 545. 

(345) 8. 624 — review— power of a succeeding 
Judge to review order of his predecessor. j 

A divisional Judge dismissed an appeal for de- j 
fault. His successor in office allowed a review | 
of the order dismissing the appeal on the ground 
thAt it whs passed in the absence of the appel- 
lant and without giving him notice of the hear- 
ing of the appeal. The question for docision 
was whether the successor hod power to review 
his predecessor's order on the ground above men- 
tioned. Held, that the order admitting the 
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review was illegal. Bahafeo y. Patteh Khan, 
82 P.B. 1906. 

Reid, c.j. 

Reference.— 28 C, 115, Diss. 

Ss. 624 and 629 — I, 304. 

(846) S. 626 — See Nos. 887 and 348, supra 
and Limitation Act, No. 6, 8 C.L.J. 545. 

See, also, I, (Jiril Pro. Code, No. 330. 

(847) S. 629 — See No. 83, supra. 

See , aim, J, Civil l*ro. Code, No. 333. 

(347-a) S. 640— See No. 79, supra. 

(348) S. 646 B— reference made to High 
Court under— Duty of referring Court to sub- 
mit records with a statement of its reasons for 
its reference- -§ee Small Gaits# Courts Act 
(Provincial (Act IX of 1887), No. 6, 3 AX.J. 
23. 

(348-a) S. 646 B— Scope of — Jurisdiction of 
appellate tribunal — See Small Cause Courts 
Provincial Act, (IX of 1887,) No. 0, 1 M.L.T. 
414. 

(849) 8. 647— Act No. VIII of 1890, (Guardian 
and Wards Act), Chapter II— Guardian 
and minor— Application for appointment of 
guardian — Procedure. 

Where the mother of an unmarried female 
minor applied for a certificate of guardianship 
under Act No. VHT of 1890, it was held that it 
was no valid objection, the parties being Muh- 
ammadans, that the mother had married again. 
Held, also, that in hearing an application for 
certificate of guardianship, the Court ought to 
record the statements of the witnesses in the 
manner provided for by the Code of Civil Pro- 
cedure. It is not sufficient merely to make on 
the back of the application notes of the state- 
ments of persons examined. Ghafur&n Y. 
Chhanga, A. W. N. (1906), 64 = 3 A. L. J. 841. 

Banerji, j. 

(850) 8. 047— Second appeal— SuU cogni- 
zable by Court of Smalt Causes— Decree— 
Execution. 

No seoond appeal lies from an order passed in 
execution of a decree in a suit of the nature 
cognizable in the Court of Small Causes. Nara- 
yan Permanand y. Nagindas Bhaidas, 7 Bom.^ 
L.R. 641-80 B. 118. 

Jenkins, c.j. and Aston, j. 

Reference^— 27 A, 484, Refd. to* 
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(851) 8. 847— See Nob. 81, 84, and 18Q»attpra. 

$e*, otto, I, Guardians and Wards Aft, No, 3\ 
Civ. Pro. Code , Nos. 99 and 58. 

(853) Q. 649— See No. 936, supra. 

($58) 8. 849-- transfer of local jurisdiction 
— appii&ttion lor exeontion, to which Court to 
be made— See Exbcotoh of obcrbb, No. 16, 
90.0*381. t 

8. 6$h+-See, also, I, Acf I of 1994 (Land Ac* 
qmstiion), No. 11. 

($64) $» 663— See, No. 46, supra. 

Bast Also, J, Costs, No. 7. 

tick. tV, Norm. 130-See, 1, 804. 

(HI Prooed met Goto jtnyiooovi). 

(1) ik 39— Prior suit for declaration and 
possession 1 decreed for declaration only, 
whether bqrs subsequent suit for recovery of 
possession. 

the plaintiffs had sought, in a former suit, 
for declaration of their rights to, and recovery 
of possession of, the properties, in the present 
suit, among others, but got, in result, only a 
declaration with, virtually, an implied permis- 
sion to bring a fresh suit for the recovery of the 
properties. It was contended that the previous 
suit barred the present as res judicata. Held, 
the correct test in oases of this kind is 
“whether the claim m the new suit is in fa&t 
founded on a cause of action distinct from that 
which was the foundation of the former 
suit " (a) and, it not being established that the 
present suit was based on a cause of action 
distinct and separate from the one in the prior 
suit, the present suit was barred. Raman 
Goylndan y, Raman Raman, 31 T.L.B, 159. 

Oovttoi Puu&Ai, Huxrr & Pudmanabha 
A rran, *s. * 

References : — (») 1^ M.I.A. 605, F., 31 M. 
168, D. 

(3) 8s, 203, 483— Application to set aside 
e&pgrte decreeaqavnst minor wJisther should 
bf made only by guardian on the record, 
where not formally appointed by Court. 

The view, that an application, under 8. 108 
of the Code, to set aside a decree against a 
minor, must he made only by the minor himself 
of by his guardian on the record of the suit, 
•would be right, only, if the guardian already on 
the record was one appointed by the Couj^t, un- 
der 8. 438 of the Code, on plaintiff’s application 
for the purpose. Where no such formal appoint- 


art w mm / f tru'Ownmm}.^Ckn»- 

mulh * 

PVMWIi ^ 

t * ‘ . * 

meat of gnaidian ha* been mods by the Court, 
the minor mtfet totoito to have been un*epror 
seated in andth* implica- 

tion toset aside the * decree passed them in 
against him, need not necessarily to ,«flato to 
the guardian on the record, who Wo* 1 not 
properly appointed. Ghlttomto** Kuttotora 
Peruraalv* ICaidtemitiom 
31. T.L.B. 70. 

Ooran>A Piu,aj 0*fg. c.j., & ^auhakabAa 
Aiyab, j. 

References :— 94 A.888 (886), R. 8<fcfc. 1081, Z), 

(3) tis. 888 (e), 955— Payment under decree 
credited by decree— holder^ whether should 

of property in execution, whether could valid* 
ly sell before confirmation. 

Where a decree-holder, made mention of 
the payment of a portion, of the decree amount 
and prayed for execution of the rest of the de- 
cree only, the lowe rCourt was of opinion that, 
as no record of snob part satisfaction, was 
made by the Court, the same oould not bo 
taken any notice of. Held, no such recording 
by Court is necessary either under 8. 955 or 
under 8. 338. Under the former section, it is 
the deoroe^holderthat has to certify payment 
and, under clause (e) of the latter seotjton tit is 
his duty to specify, in his executkwfr p^tio* , 
any adjustments subsequent to the decree mid 
it is only When the decree-holder fails so to 
certify, that the judgment-debtor has a right to 
inform the Court and get satisfaction recorded. 

Held, further, that, in the interval between 
an auction-sale jmd the confirmation thereof, 
there is not pufrely a ooutraot to safe but an 
inchoate transfer of title, which on# requires 
confirmation to perfect it (a) and consequently, 
even before the confirmation, the purchaser 
gets such a title to the propertyas could validly 
he conveyed by him to others, Mdnrika 
FoeU&haft t. Potman PadaMm a b ha a^gl T,L. 
R. 153. 

Him 6 Paokavabha Atm** ss . * 

References.— (a) 19 C. 597 and 17 B. 876, F. 

(4) 8. 838— Bole in meoution, Suit to set 
aside a, on the ground cf' frtiud— whether 
compensation awardableto pttfntijt to the 
alternative— 

This was a suit to set aside an auction sale of 
certain property or, in the *Heritetive r to award 
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GM1 Procedure Coda (Tp»YMioore)r-(Con^- 

to the plaintiff the value of tho property as da- 
mages. The lower Court held that there ms 
no proof of a ny fraud, in the publication or 
conduct of the sale, but, instead of dismissing 
the suit as it ought to have done, prooeeded to 
• allow compensation to plaintiff, on the ground 
that the £rioe realised was so disproportionate 
to the market^value of the property that the 
inadequacy of the price was itself evidence of 
fraud. Held, that the mere inadequacy of the 
^moe realised at an auction-sale could afford no 
ground for refusing to confirm the sale and that 
there was nothing in the present case to hold 
that the plaintiff was entitled to any compen- 
sation. Kosovan Govlndan y, Renga Aiyan 
Yenk&t&chalam Aiyan, 21 T.L.R. 206. 

Badasiva Aiyab, o. A Govinda Pillai 
and Ramachandra Row, jj. 

References : — L.R. 3 I.A. 280, 10 I.A. 25 A 8 
B. 424, Appr. 21 M. 856, 409; 31 C. 885, 480; 
26 C. 324 & 11 T.L.R. 27, R. 

(5) Ss. 286, 308— Affixture of proclamation 
of sale under S. 386, absence of, whether 
vitiates the sale. 

This was an application by a decree-debtor, 
under S. 808 of the Code, to set aside a sale 
under the decree, on the ground of irregularity 
in publishing the sale, the proclamation having 
been omitted to be affixed near the property. 
The decree-holder contended that the affixing 
of the proclamation was not absolutely neces- 
sary, under S. 286 of the Code, since, by omit- 
ting in that section the express provision to 
that effect contained in S. 271, the legislature 
meant to dispense with the necossity of such 
procedure. Held, the words, “The procla- 
mation shall be made in the manner prescribed * 
by 8. 271," occurring in S. 286, were meant to 
include the affixing of the proclamation as well 
aB the publication by beat of tom-tom; and, 
consequently, the omission to affix the pocla- 
m&tion .on the spot was a material irregularity 
vitiating the sale. Nilan Subramanlan alias 
ShrauJanam y. Chltambarathann Mathevan, 
21 T. L. R. 167. 

Govinda Pillai A Padmanabha Aiyar, jj. 

References *— 18 T. L. R. 9 (Appr) A 11 C. 74, 
F. 

(6) 8. 807 A, application to set aside a sale, 
period of limitation for — See Limitation 
(Travancobk) No. 19, 21 T.L.R. 190. 

i 91 


| Ofyil Procedure Cods (Travaiiom)^- {ConcZd). 

(7) 8. 850, order of abatement under, whether 
could be appealed from. 

The question was whether an appeal lay 
against an order of abatement passed under 8. 
850 of the Code. Held, an order of abatement 
puts the suit completely out of Court and is as 
final as formal adjudication on the merits, until 
set aside. Such an order is virtually a decree 
as it disposes of the plaintiff's claim as com- 
pletely (a) as it the suit had been dismissed and 
the current of the decisions is strongly in 
support of the view that an appeal does 
lie from an order of abatement passed 
under the first part of 8.860 of, the Code. 
Xrishn&n Krishn&n y. Aiyappan KoohuKan- 
nan, 21 T. L. R. 191. 

Hunt A Padmanabha Aiyab, jj. 

References : — (a) 10 B. 2J23, F, 17 A. 17, 
30 A. 126, A 18 T. L. R. 119, 18 M. 496, B. 

Clog. 

(1) on the equity of redemption — See Mort- 
gage (Redemption), No. 14, A. W. N. (1906), 
202 . 

(2) On redemption, covenant to renew mort- 
gage perpetually is a, —See Mortgage (Redemp- 
tion), No. 17, 16 M. L. J. 462. 

See, also , I, Trans . of Pro* Act, No, 25, Mort- 
gage (Redemption), Nos . 21 & 28, 

Collector. 

(1) Authority from Board of Revenue to— to 
raise loan on mortgage — Delegation of authori- 
ty by Collector — See Act VIII op 1890 (Bengal 
Court op Wards), No. 1, 8 C.L.J. 165. 

(2) Award of, under S. 151 of the Land Re- 
venue Act — whether subsequent reference 
could be made to the Civil Court — See Land 
Revenue Act (Central Provinces), No. 2, 2 
N.L.R. 172. 

(3) Adjudication by, as to the amount of 
duty chargeable on an instrument, whether 
Courts can question — See Stamp Act (II of 
1899), No, 7, 131 P.L.R. 1906. 

See, also, I, Act I of 1894 (Land Acquisition), 
No. 2. 

Collectorate.— I, Revenue sale, No, I. 

Commission. 

Order for depositing additional costs of, whe- 
ther enforcible when not entered in the decree 
—See Civ. Pro. Code, No. 236, 10 O.W.N.234. 

See, also , I, Civil Pro. Code, No. 235 and 236 
and Boundaries , No. I, • 
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ComnlttteMv. 

(1) Report oJ— VnwmtesteO in Court beloW-r* 
PoWer of apyelUte Court to go behind' the re* 
port—Seo Act VIU or 1886 (Bmoai, TJskan- 
or). No. 80, 4C.L.J. 87. 

(3) Suit for partition— Report of— Court not 
Competent to jnoiify Commiwionor'e report— 
So. Civil Procedure Code, No. 238, A.WJT. 
(3908). 188. 

$m, abo, /, 306. 

Committee^- 1, Art XX o/ 1863 (Religious. 

XtubfunuAii), No. J. 

OrtrtMjWi O u rtw < t, 807. 

(¥1 Of 1888), 

, Ml car 1882 (Compamib*). 

(1) ' JWvectorS-^Board of JhfWbn+~Qwnm 
of t&m member*— <Only one member remain- 
ing an Bpardr—Powere of the member. 

A resolution of the Directors oi ft Company 
provided that throe members should forma 
quorum at the meeting of the Directors* Of the 
three Directors, two resigned, leaving only one 
foehaigeof the (titan of tho Company. The 
accounts of the Company having been prepared, 
the question arose as to how and who should 
pats the accounts. On the Director applying to 
the Court for directions . held, that throe courses 
were open to the Director.— 

(J) The Director can get five members of the 
Company to summon a meeting under 8. 78 of 
the Indian Companies Act, 1882. 

(2) The Director lumnelf can call an Extra- 
ordinary General Meeting . and hfc act in doing 
so would be valid under Art. 71. 

(8) The Director can move the Court to calk 
a general meeting. Sorabji Cursetji v. The 
M M tad Punjab Cotton Press Co., Ltd,, 

8 Bom. L.R. 478. I 

Russell, j. 

See I, 307-311. 

L, Act X of 2874 (Bombay), No. 1. 

tt Act JV of 1332 (Company), No. 2. 

u Cm. Pro 'Code, No . 94$. 

„ tymtrwt AM, No. 42. 

{!>-— Whether awardable to plaintiff in the 
sltefidative, on suit to set aside a sale for fraud 
t —See Civ, Pub. Code (Travancote), No. 4, 21 

feidh soar 


ti^petifa^^ 

(4)— For non-^WN^^jpods* suita|sinsta 
carrier for* governed Cl of the tensfe** 

tion Act—fjee Acne (XV of Jt87T% 

No.47,H»P.fc.iW*, V . 

(8)— for buildingi tooted .on Government 
land, granted to a> private individual, yrhbOr 
such land is re$umad*-*Sreito^ h 

7 Bom. L.ft. 785. 

See, aho, I, $11 md 812 and Act I 0/1894 
(band AeguieU ton) Noe. if W fi. $ * 

Compensation ltahM«^o(Ctatrtat^ 81Q? 
Compromise. 

(1) Compromise j presented to Court but nb 'di- 
me passed thereon— Oowt'e proceeding 
with smt subsequently, effect of on the em : 
promtse^&nncfoon for cmipromiee m behalf 
qf minor, procedure in granting. 

Application for leave to enter into,* compro- 
mise on behalf of the minor, the second plaintiff 
in the suit, was made and granted but no decree 
in accordance with the compromise presented 
was then passed. Subsequently, at the instance 
of one of the parties to the suit, the Court set 
aside tho order declaring him ex parte , and 
directed the stnt to be posted for trial on the 
merits, with reference to the issues raised before 
the presentation of the compromise as well as 
certain additional issues with reference to the 
written statement of the above parly. Help, 
the Court ought not to have subsequently as it 
did directed a decree to be drawn up in accord- 
ance with the compromise, as it was not open 
to it, at that stage, to treat the compromise as 
one subsisting between the parties. The effect 
of the Court's proceedings subsequent to the 
compromise amounted to a rejection of the some 
as the basis of a decree and it must, therefore, 
be deemed to have boon put an end to. 

tn sanctioning a compromise on behalf of a 
minor, the order granting the sanction should, 
in terms, state the question whether the com- 
promise was for the benefit of the minqr wee 
considered, The Court should, als6, ascertain 
and record that in the opinion of the pleaders, 
if any, representing the minor, theeompromife 
was one entered into in th* ^tatas , o^tW 
minor and fit and proper to he mnottahed* 
GevlAdaiwami Haiduv. dUft^iliMnilWd^ 
29 M. 104. • 

SUBRAKH A.NVA. AVxW OvttK 4 J. and £U&. 

KARAS NAIB, JK 
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A. 80 SU i 
MilACk^ttfA 

(2J— by « gttNfdblii «d fttefr On befc&M«ffmii»M 
MSMttt^roS grounds lor suit by 
Weminoi tfieetMde,*—$ee Ct*\ Pno. Cow 
»o> m « It. »*4^ SLL.J. 14. 

* ( 8 ) B<^t defined tinder fche-v-diffareui from 
that itt ^C^ain t- fl oe Ofv.Pr 6 .O 0 dc, Ho. diS, 

WMxi.Srt, - 

(4) Suit Against minor—, Leave of Court — 
SeeOrv. Puo.Cobu, Ho. 242, 4 OX J, 8 , 

0)^ under 8. 875 Civ. Pko. Cqbr, no appeal 
Bes#r©md<k>r©e passed oa— See Civ. Pro. Cone, 
Ho* 810, tf 0 ,C. 965. 

£#*, Abo, X, Muhamedm haw (Aeioplton), 
Jfo. i ; Estoppel^ No, 11 ; Afatot and Quar- 
dian, No*3, 

C towptr©Uer-flen*l^,— I, Limitation Act, 

No, n. 

Conflict of Laws. 

(I) Lam in a foreign state — Burden of proof 
lies on him who allege* they are dijfment 
from British laws -Ft estimation m absence 
of proofr-Tmstee and cestui que trust— 
Confidential relationship. 

It lies otH&lm who asserts it to prove that 
the law of the foreign state differs from ours, 
and in the absence of such proof it must be held 
that no difference exist* except possibly so far 
as the law bore tests on the specific Acts of the 

Legislature. 

% * 

Persons standing in a confidential relation 
towards others cannot entitle themselves to hold 
benefits which those others may have confeirod 
Upon them unless they can show to the satis* 
faction of the Court that tho person by whom 
fcbs benefits have been conferred had competeat 
wad independent advice m conferring them. 
33d* applies to tho case of trustee and cestui 
quo trust, Boghunatbji Makhand v. Yarji- 
Wandas Had&njee, 8 Bom. L. it. 625- 30 B. 
576. t 

JsMVOirs, ca, and Batty, j. 

fknehk Fatka ■ 

y 

(J) (bnpfptnee, registered and delivered, if 
eptr&ive—not &tld, effect of— 

It A awWtttc, a, couvayauee m favour of B, 
And tbs doBUuwut is K'gintpit'd aud delivered, 
if is tK>f«oOQMtiWriiy opt'h.tuu! ; if it is proved 
that the csotmdaMiion agreed upon has not 
Man paid, and the deed shows that the uiten- 


ttenaf the parties was t to* tbmp should be 
immediate payaentof the ftmjddeiatfcmmitae)', 
title flooa not vest tfli th» cofcditfoh i* fdhUed. 

6m*t Chandra Xaak«r * . Sort fcoid Mattf, 

4C.L.J. 88fl. * 

®**ww and MooKBawns, n. i » 

* 

(2) Where a substantial paK of ite— W been. 
paid,a transaction cannot be desonbed aooojoif* 
able— See Tbakofeh of Psopsumt Act, No. 36, 

8 Bom. L. B. 110. 

(8) Payment of money as— for adoption, by 
adoptive father, to the natural father, legality 
and propriety of— See Hjorou fctir {Aaoramify, 
No. 1, 18 M. ti, J. S3, , \>,, 

(*) The * mutt ox failure of copwj^atifm' 
mentioned in S. 6g, Ptor. 1 thp.gydj^ 
Am is a complete want of faifape tSf^fcc 
Evmom AM, No. 17, 8 Bom! t. 

(5) — for a deed, who can 

TftMfBAcnoH, No. 1, 16 M. h. J. 146. * 

A 

(6) Suit opmortgsge decreed in respeot *i part 
of eoxutl^^iUn-— Allure of rest oioopfidefpfckHfc 
—See I4TOAT10W Act, Ho, 0a, 3A. tu 3F, 20$. 

(7) Non-payment of, effect of, on o mityStifr 
registered ^nd delivered to puieha Ann* 
cifio Paupokm^sor, Ho. 8, 40. L. J, 9d4* 

(8) Absence of, for the making of * promote-* 
Bights of a bona fide holder m due course for 
consideration and without notice of want of 
oonsidor.it ion— flee Promissory Hcnsfe, No. 8, 1 
M L T. 393. 

(9) Doctrine of, explained and dJhoussad— Re® 
Contract Act, Ho 2, 16 M L.J, 422. 

(10) Fraudulent transfer of moveable property 
— Portion of the debts discharged by part of 
the consideration lot tho deed of assignment— 
Validity of the transaction ni part— See TjmAi- 
FJCM of PwtFJUiTY A0T, Nq. 29, 16 M.L X. 407 

(11) — partly fictitious, alienation by childless 
pr^notor on, suit b> minor Mm to set 
a* ; de» whether maintainable — See* Customs 
(Pbcuuauto Punjab; , No. 69, 127 P.L.R. 1806. 

(12) Suit for refund of purchase-money 

maintainable on a total failure of— See Ctv, 
Pnbf Corns, Ho. 185, 9 A.L.J, 610. ^ 

flee, also f L Conbtut Att, Nos, Hand li ; Ei>%- 
dome Ait f No ,/F; Spec tfic performance, Ao. 
i ; Hlfhto} smt f No, 83; Lm iiaktm Act t Ao. 
94. * 
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Construction. 

1. -^{of Acts). 

2. — (of Articles of Association). 

3. — (of Decrees). 

4. — (of Deeds). 

6. — (of Grants). 

6^— (of Kabuliyat). 

7. — (of Lease). 

8. — (of Wajib-ul-urz). 

9. — (of Wills). 

10.— (of Words). 

-1.— (of Acts), 

(1) Meaning of the expression ‘ same matter ’ 
in $. 28, C.P.C.— See Civ. Pro. Code, No. 87, 
16 M.L.J. 89=29 M. 50. 

(2) Meaning of the words 1 Fails to present ’ 
in S. 113 of the C.P.C. — See Civ. Pro. Code, 
No. 87, 16 M.L^T. 30. 

(3) Meaning of the word 1 representative ’ in 
8. 244, Civ. Pro. Code— See Civ. Pro. Code, 

* No. 827, 3 A.L. J. 110. 

(4) Meaning of the words 1 Person interested’ 
in S. 18 (1) of the Land Acquisition Act— See 
Act I of 1894 (Land Acquisition), No. 15, 10 
C.W.N. 195. 

(5) Meaning of the word 'dwell' in Art. 12 
of the Letters Patent — Soe Will, No . 5, t M. 
L.T. 71. 

(6) — of ‘ date of issuing notice' in Art. 179 (5), | 
—See Limitation Act, No. 146, 10 C.W.N. 303. 

(7) Statutes of Limitation ought to receive 
such a construction as the language in its plain 
meaning imports — See Limitation Aot (XIV 
OF 1859), No. 1, 3 A.L.J. 113. 

(8) On points specifically dealt with by enact- 
ments, Courts cannot disregard or go outside 
the letter of enactments— See Civ. Pro. Code, 
No. 285, 3 C.L.J. 67. 

(9) Meaning of the words " Conclusive proof ” 
in S. 11 of the Oaths Act— See Aot X of 1873 
(Oaths), No. 3, 8 Bom. L.R. 19. 

(10>— of the words" wrongfully in possession" 
in Art. 166 of the Limitation Act— See Limi- 
tation Act, No. 67, 3 C.L.J. 182. 

(11) Meaning of the words 'the right which 
the plaintiff claims to the property in dispute' 

In B. 383, Civ. Fro. Code— See Civ. Pro. Code, 

3 C.L.J. 381. 

5. 6, Limitation Act— Meaning of the 
wo^^stifficient cause'— See Limitation Act, 
No. C.L.J. 545. 

(13) Meaning of 'direction * of the Courtis 
geoessary lor the administration' and 'such 


Construction. — (Oowtt ttued) . * 

1.— (ofAets.)^(CoRfmt«d). 

further on other relief in S. 589. Civ. Pro* 
Code,— See Civ. PRO, C}ODE, NO. 277, ICC. W. 
N. 581. 

(14)— of S. 95 of the Transfer of Property 
Act— See Transfer of Property Act, No. 98; 
10 C.W.N. 626. 

(16)— of the word 'object* in S. 23 of the 
Contract Act— See Contract Act (IX of 1872), 
No. 7, 10 C.W.N. 755. 

(16) Meaning of the word 'days’ in S. 55 of 
the Madras District Municipalities Aot— See 
Act TV of 1884 (Madras District Munici- 
palities), No. 3, 16 M.L.J. 101. 

( 17 ) — of the words 'undivided family' and 
dwelling house 1 in S. 4 of Aot IV of 1893 
Partition— See Act IV of 1893 (Partition), 
No. 1, 9 O.C. 156. 

(18) — of the word ‘village’ in the Punjab 
Laws Act— See Pre-emption, No. 16, 21 P.B. 
1906. 

(19) — of the word ' lands ' in S. 10 of the 
Punjab Laws Aot— See Pre-emption, No, 17, 
22 P.E. 1906. 

(20) — of the word ‘ value ’ in S. 19 of Act 
XII of 1887 (Bengal, etc., Civil Courts)— See 
Act VII of 1887 (Suits Valuation), No. 3, 8 
A.L.J. 266. 

(21) — of the word 4 sub-division ' in the * 
Oudh Laws Aot— See XVIII of 1876 (OupH 
Laws ), No. 2, 9 O.C. 211. 

(22) — of the word ' relative ' in S. 3 of the 
Lunatics Act (XXXV of 1858)— See Act XXXV 
of 1858 (Lunatics), No. 2, 94 P.E. 1906. 

(28)— of the words 1 sueh debts and liabili- 
ties ' in S. 3 of Act VI of 1876 (Bengal)— See 
Act VI of 1876 (Bengal), No. 2, 4 C.L.J. 288. 

(24) — Meaning of the words " purporting to " 
be done in official capacity 1 ' in S. 424, Civ. Pro. 
Code— Sec Civ. Pro. Code, No. 237, 9 O.C. 
275. 

(25) — The word 'house' in S. 49 of Act I of 
1894, meaning of— See Act I'of 1894 (Land Ac- 
quisition), No. 2, 9 O.C. 311. 

(26) — of Ss. 12 and 18 of Act I of 1894— Sed 
Act 1 of 1894 (Land Acquisition), No. 10, 7 
Bom. L.R. 697. 

(27) The word 'suit' in Aot XXOT of 1871 
(Pensions) does not include execution-proceed- 
ings— See Act XXIII of 1871 (PenbioNs), No. 

1, 7 Bom. L.R. 659. 



Conitructton. — (Continued). 

M§)>—(Cotichdded) 

{28)— of the words 'notyetident’ia S.,87 of 

th&Giv. Prq. Code— See Omt Procedure 

Cobib, No. 46, 3 A.L.J. 626. 

Bee, further , I, iA XITI o/ 2$d$, iVo. I ; Act 
XIV of 1874, No. 2 ; Ac* J o/ 
2869, ffos. i rf *, Ad XVIJo/ 
. 2879 (DeJchmi Agriculturist's 
Belief), No. 1 ; Act V of 1881 
(Probate and Administration ), 
No. 5 ; Act I of 1894 ( Land 
Acquisition), No. 4 ; Act VIII 
of 1885 (Bengal Tenancy), No. 
40; Act III of 1899 f Calcutta 
Municipality ), No. 1 ; Ease - 
ments Act (V of 1888), No. 5 ; 
Act I of 1886 (Madras Abkari), 
No.'l ; Insolvency Act (11 & 
19, Vic. Ch. 42)', No. 2 ; Civil 
§ Pro. Code, Nos. 49, 54, 59, 

‘ 182, 140, 171 , 192 , 814 & 315 ; 

Interest , No. 5; Limitation. 
Act, No. 41 ; Stamp Act, No , 

3 ; Transfer of Pro. Act , No. 

8 and Mortgage (Extinguish- 
ment of), No. 1. 

-2.— (of Articles of Association). 

See, I , Company, No. I ; and I, 317. 

3.— (of Decree). 

(Vf Ambiguous decree — Rule of constrtiction. 

It in an elementary principle of construction 
that, when an order of a Court, the terms of 
which are ambiguous, have to bo interpreted, 
such construction must, if possible, be adopted 
as will make the order an order in accordance 
with law, and not an order suoh as the Court 
making it has no power to pass (a). Brojo Lai 
Hal Qhowdhury ?. Tara Pr as anna Bhatta- 
obarjl, 3 C.L. J. 188. 

Rampini and Mookerjee, jj. 

Reference:— (a) 19 A. 174, F. 

(2) Admissions in the pleadings or in the 
course of the trial should not be ignored in the 
— See Transfer of Pbopebty Act, No. 71, 29 
M. 84*16 M.Ii. j, 5£. 

(6) Decree directing defendant to pay the 
future annual inhume of land, not prayed for 
by plaintiff is a merely declaratory and, not an 
executable decree— See Declarator Decree , 
No. 2, 1. M. L. T. 69. 


i#6a 8B6. . ft* 

Coastrection.— (Continued) , 

8.— (of Dw aw Miy— (Ooacfwfed). 

(4)— of appellate Court in ayre-emption con* 
firming decree of original Court, but silent as 
to time for payment of purohase-money— See 
Pre-emption, No. 27, 48 P. R/1906. 

See, also, I, Decree, No. 10. 

- — 4-— (of Deeds)* 

{1) Ambiguity of language. 

The Constifuction placed upon one document 
could not be used for the purpose of ascertain- 
ing the meaning of a later document executed 
by the same person, where the lator document 
does not embody or refer to the earlier docu- 
ment ; the two documents are not in any sense 
parts of one transaction and they are not even 
contemporaneous documents and the language 
of the two docun^ents is entirely dissimilar. 

The ambiguity of the language used on the 
one subject cannot control the dear and un- 
ambiguous words employed with regard to the 
later. Rurjahan Begum y. Paghfur Hi nth 
7 Bom. L.H. 860 (P.C*)«S A.L.J. 64 =27A. 
888=9 C.W.N. 817=15 M.L.J. 827=8 0.6. 
270=2 0. L. J. 57. 

Loro Hereford, Lord Robertson, Sri 
Andrew Scoblk and Sib Arthur 
Wilson. 

(2) Sale-deed — Vendee described as guardian 
of a minor— Benamidar— Bight of Benami- 
dar to sue or appeal in his own name. 

Where property, which had belonged to the 
members of one family and had been sold by 
them, was reconvoyed by the purchasers to the 
representatives of the same family, it was held, 
that a description of one of the vendee's parties 
to the reconveyance, as “ Musammat Inayat 
Fatima , guardian of her son, Mahmud- ul- 
Hasan was to be construed as importing a 
conveyance, not to the guardian in her own. 
right, but to her son. 

A benamidar can sue or appeal in his owner 
name on behAlf of the beneficial owner (a). 
B&chehft t. Gajadhar Lai, A.W.N* (1905), 173 
s=2 A.L.J. 702 = 28 A. 44. 

Banbbji, 9 . 

References.— (a) 18 A. C. 9 and 21 A. 880, F. 
(8) Gift— Gift to two or more persons— Joint 
tenancy . 

Held, tftat a conveyance of land to two or 
more persons without words indicating attain- 
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Construction* — (Cow*tn#*f), 

1 — — — (of 0«#A).-*-(Con/irt^, 

teption that they are to take** tep»l»-ia-oo*h- 
mon constitutes a Joint tenancy. ManJcamna 
fuajra* y. BaUrfsban Dai, A. W* N. (1906), 
170~98 A. 98. 

&tanl«v, c. j, ana Burkitt, j. 

(#) ZAc opertotowpaito] a (fad, large and 
general ward* in, in&y be controlled by the 
re&Ms. < B 

li is an important oauon of conptruotton that 
the dear words of conveyance m a deed cannot 
An controlled by the words of recital in it* So, 
Where a deed contains a cleat description of a 
particular property . but a contradictory recital, 
on doubts arising whether the recital or the con- 
veyance is wrong, it ought to be held that the 
operative part is to stand, notwithstanding the 
fact that the* recital would lr ad to a contrary 
conclusion. The exception to the above rule, 
however, always obtains, tie Urge and gene- 
ral words are not within the description of 
*♦ dear words of conveyance,” which, according 
to, the rule, cannot bo controlled by the recital 
portions. Thus where there are large and 
gppenrt words amply sufficient to cover every- 
thing, in releases for instance, the recitals 
would dearly bind down the effect of those 
general words. Seth Harasinghdas Vehtan 
Shandy. Seth Tare. Ch&nd Mohkuna tifcand, 
9 W. I*. R. 67. 

Drake Brockman, a 7 . c. 

JRefetence * — 26 L J. Ch. 795, F. 

(5) Deed of gift m favour of mother, daughter 
refer* ed to m t metely as heir, gets no m- 
tercet as grantee. 

9 Where a person passed a deed m favour of the 
widow of h>« brother reciting that tho property 
comprised therein should m future belong to 
the widow alone and neither him* elf nor his 
heirs should have any light to the same and 
that, after the life of the widow, tho property 
should go to her daughter. Ueld, that the 
deed ift question contained an absolute grant to 
the widow and evidenced uo grant to the 
daughter who was referred to merely as heir in 
t the ordinary course, and with the ww to Rhow 
, that, on the death of the grantee, 1 ur., the 
tho grantor and his branch of the 
• l $gm^£y should lay no claim to the property. 
I^alawmy Mafekea y. Gangamraal, 20 At. 

- Jtorasoe and Moore, 77 . 


Ml 

r 

| Conntrwtim* ^ , 

—4 

(6) ~“o» dm 

In a mortgeg* 'dog^oieht dated ' the }&$) 
September, 18^ ^nfertgagoui *fcattdlto*t 
they r waved* Be. \<W 

the 5th year with tjtoteoa at U&, 

pet mmsem payable on the l$h <&$teri»W & 
eaoh yew and agreed that ,4 ft the anW fa&W 
be not properly paid, irt^peefchw hf tiwmbon 
said time Air payment, weshqlt, oh demand, 
pay in cash the total amount tbeibteroet *at 1 
px., per menee t*. ” The default in payment 
took place in 1879 and theft Wat no d«m*ftd 
until the expiry of five yqtift fftht oi 

the bond. The plaint efa presented on 14£h 
September, 1896. Held, that the Words “on 
demand” were intended to import a oondi- 
fciou of a precedent demand and that* therefore, 
tho suit (having been brought Wlthlp 19 year* 
of demand) was not barred by the law of 
limitation YythJlinga Radas stJ Rwayasa 
Sami Ayyan, 16 M.L.J. 86*. ,* 

Collins, c.; m and Sxnsi*HA3tD, j, w > 

(7) Setting up a claim or defence baaed spqSfl^ 
Wrong construction of document. 

Where a party relies on a dofemenpt sup- 
port of hiv chum or defence, the mere fact that 
he, m support of that/ claim or defence, put a 
wrong construction on it, is no reasonable 
ground for depriving him of the nght he hat 011 
a proper construction of the document. € Ra- 
ghayjl Yizpej y Rarasdas Parmanandas, 
8 Bom Ij B 991. 

Omaniuvarkar, j. 

Deference •— (1889) P.J,X87, h\ 

(8) Provision m a sale-deed for a oontigency 
docs not create a charge— Se# TAawrfrR cm 
PnowmTy Act, No. 109, 8 A, L J. 990. 

(9) — of a clause in a deed of partnership as a 

provision entitling tho heirs of a deceased 
partner to come into the partnership without 
imposing any obligation on the'eatafp of op the 
heirs— See Contract Act, No. 4$, B Bom, 
LR 8. < 

(10) Intention of parties as ^e^rmimng the 
qhaiacter of * documOU^H^^bih^ ofevi- 
deuee of intention— See EvityiNOS Act,N# 47, 

8 Bom. L.R. 987, % T * 

v 

(11) of Mtlo and omul by fftudee for 
rroale to vendor— See Vsrtpo# # 9UW0P, 

. Wn 9. Ifl M- Tk I. lift * ‘ f 
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Cinutructton . „< ? ^ 

— i f< 

(UM« Apr' » 0* I®* 

(Sj^.Ka&Afc.k.T. 3*7. 

(tffy prmmM **%«!•* eajqrmart— ' Fondw 

iigQOMgmafl cfcnit hf Sww^>— Sw j>a*aom v 
%t J Art & l* 

(14) agreement bet- 
ween pftriM embodied ra decrement or 

ttbt^Ad&Mbfety of oral evidence — fifee Bvi- 
nmto*Wlfa9M3^ £ R 660, 

(J% jftw&ftce M, fr, 00— Written luaten- 
or mortg^^R^resen. 
tfttion ttol I Wfe 4^ed wonld not be ei$*o*d 
as * s*Me*&, effect of— Sec Mostoag® 
(GKWHhA&), No- 20* 8 Bom L B 761. 

(16J— TlmaeM}*# evidenced by the deed— 
Natampfthe transaction which the parties con- 
templated— Evidence — See Hoiugagsi ((tEsr- 
Mj+), No 18, g Bom Ii R, 764 

(17) Clog on equity of redemption- 
covenant in subsequent simple mortgage deed 
not to redeem prior usnfructuun mortgage 
without paying the Mibstquent advance— 
See Mqvuoags (Gj-NESal), No 19, 8 A L. J 
679 

(18) Usofittotuary moitgage with personal 
covenant for m-paymenfc of mortgage-money - 
Suoh personal covenant not conic rrmg a nght 
of sale— &oo Monro agf (Cons irl chon) No 9, 
A WN (1906), 236 

(19) Use of construction* 1 plated ou earlier 
document in interpreting Utei document— See 
Thus*, No. 1, 9 C W N 817 (P. C ) 

(00) IJeed of gift— Life estate with remainder 
over— See Hiwoo Law (Stwdhak), No 4, 2 
Oh.X m (P.C.) 

dies, also, X, 918-990 and Lease, No 7 Htn- 
dll Law {<hft). No. 6 , Hindu Law (Leqiti- 
nutqfl, $p, # t Hindu Law iSndhan), No 8, 
H btt*flg9{Accaunt$), No 9, Mortgage (Cons- 
truem), No 9 , TfUst,No 5. Stamp Act (IT 
of $899), No * 6 and Pre-emption, Noi. J6 
and 10. 

* ■■ — (BrftJtfal)t 

ot village Upon payment of a quit-rent 
—Grant pi bad or land revenue— See Act 
XXJJ 1 W Wft No. 2, A W. N 

(to), m 

Bespat#, LGrani*, m^ActXXXJIofmJ 
(fist wtomtyNa, 9i Urns* Nc.S 


Nm, H and 18 

and Rent, No, i . * ^ 4 * 

—7.— (df tease) 

(1) Payment of Government teventte.by J@$gSe 

unde? terns of leap®, not ‘rent'witbm lt4 lean- 
ing m S 8 of A6t Vtlt of 1686 (Bengal)— 
See JtoeouLAn^nrf VHJ of 1619 (Bengal), No. 
UC.U ?. • 

(2) Lease containing clause inconsistent with 
the Agra, tenancy Aofc— See Act 11 or 1901 
(Aon* Tlfin After)* No 10, A>%N (1900), 110. 

See, alsg, X, Lease, No* 6 and Specific Per- 
formance, M* 6i 

— *Hhf ttftjlt-til -are). 

(1) See Pm^jan^iiour, No. 26, A.W.N. (1906), 
184. 

(2) See Ptix-mmov, No 87, 29 A 9& 

(8) Transfer of Muafi and KhalsaHSeg Pm- 
vmption, No 81, 8 A L X 615. 

— * ^(of Wills)- a 

(1) Intention of tesUitm how ascertained** 
Scope of enquiry— Admission of extraneous 
evidence 

In construing a will, the intention of the 
testator must bo atoociUraed from the language 
used m the entire will. The true enquiry is 
not What a testator meant to express , but what 
the woids used to express, extrinsic evidence 
cannot bo received as evidence of a testator’s 
intention, outside and independent of the writ- 
ten woids employed by him (a) SriftibaSh Bag 
x. Vonmofcini Dost, 8CU 224 
Kvwpm and Moo&isj**., jj 

Belcrencc -(a) 6 M I A 526, F. 

(2) Specific fund set apart , liable for purpose* 

specified. * 

By her will one Mrs. B directed that her 
funeral expenses should be paid out of the 
legacy bequeathed by her to her daughter. At 
the tune she made her will she had certain re- 
siduary estate of which, however, she wdfc then 
not aWsrtt* Held, the said expenses ought to 
be paid cut of the legacy alone, effect 
having to be gWeu to the eatress directions m 
the will to that effect and what the testatrix 
would have done if she had, at the tune of 
making the devise, been aware of the existence 
of the residuary estate is not a matter to bo 
taken mto consideration Camani v.The Adml- 
ftistrator-deharal of Madras, 29 M, 290. 
yfmxt, c. s and Bubraekaku Ahyab, j. 


l (of Kabunyeft> 

Sht I, Landlord and Tenant, 
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Construction. — (Ctmtimtei). . . 

■#.— (of Wills).— (Concluded), 

Reference. — 2 Oh* 775, F. 

' (8) How to determine whether a certain 
document ia or ia not a will — See Transfer of 
, Property Act, Ho. 7, 9 O. C. to. 

(4) Condition against restraint— testator’ a 
power to prescribe mode of 'devolution — Life- 
estates and contingent estates — See Mahome- 
tan Law (Will), No. l t 8 A. L. J. 131. 

(6) Comparison implied *by the use of the 
word 4 Such* in a clause — See Will, No. 1, 8 

Bom. L. B. 199. 

* 

*(6) — of a clause in a will providing for be- 
quest in favour of a son of a legatee who might 
be adopted at any time after the legatee’s death 
by a widow who might not have been living a 
the testator’s decease, as void under S. 101 of 
the Indiant Succession A cjb X of 1666 — See 
Hindu Law (Manager), No. 1, 8 Bom. L.B 
968. 

(7) — executed by Hindus— See ActX of 1865 
(Succession), No. 7, 9 O. C. 159. 

(8) Estate vested in interest as well as in 
possession— See Hindu Law (Will), No. 6, 
3 O.L.J.515* 

(9) Meaning of “to my daughters and their 
respective sons*’ in a will by a Hindu— See 
Act X of 1865 (Succession), No. 11, 3C.L.J. 
509. 

(10) See under Hindu Law (Will), No 5, 
9 O.C. 119. 

(11) Bight of demonstrative legatee under a 
will to resort to general assets obtains only in 
the absence of directions to the contrary by the 
testator— See Will, No. 4, 29 M. 155. 

(12) Gift over— See Will, No. 6, 8 Bom. 
LJL 615. 

(13) — 4 Kul malick ,* meaning of the words, in 
, Hindu Will— See Hindu Law (Will), No. 7, 

8 Bom. L.B. 489. 

(14) Clause in will containing direction as to 
accumulation— See Hindu Law (Will), No. 8, 
11 C.W.N. 65. 

Sfe, also, I, Administration , No. X; Hindu 
haw {Self Acquisition ), No, 9; Hindu 
haw (Will), Nos. 9, 8 % 5, 8 and 18; and 
Wills Nos. 2, 12 and 18. 

" — 10*— -(of Words). 

, ; Vll) 1 Aulad.' meaning of the word, in places 
where females are largely recognized as heirs, 
'ghd tetm* aulad must be understood as 


ing male andfemaU issue. Chiragh I1W v« 
Hasson, 19 P.B» 1906-79 P.L.R 1906. 

Robertson atxd RaTtigan, 93 . 

References * — 69 PR. 1899, 95 P. B. 1889, 
174 P.B. 1886, Ite/dL to. 

(2)— of the words /Date of issuing notice ” 
in Art. 179, d. (5)— See Limitation Act* No. 
146, 10 C.W.N. 808. 

(8) Meaning of 44 Permanent settlement M in S. 
37 — See Act XI of 1859 (Bengal), No. 8, 10 
C.W.N. 503. 

(4) — of the words 4 person interested’ in S. 18 
(1) of the Land Acquisition Act— See Act I 
of 1894 (Land Acquisition), No. 16, 10 C.W.N. 
195. 

(5) ‘ Dwell,’ meaning of the term, as used 
in Art. 12 of the Letters Patent— See Will, 
No. 5, 1 M.L.T. 71. 

(6) “ Bent ” meaning of the word in S. 3 of 
Act VI1X of 1885— See Regulation VIII of 
1819 (Bengal), No. 4, 8 O.L.J. 7. 

(7) — of “representative” in S. 244, C.P. 
Code— See Civil Pro. Code, No. 327, 3 A.L.J. 
110 . 

(8) — of the word 4 Such ’ in a Will as im- 
plying comparison— See Will, No. 1, 6 Bom. 
L.B. 122. 

(9) — qf the words “Conclusive proof;* in S. 
11 of the Indian Oaths Act — See Act X of 1673 
(Oaths), No. 3, 8 Bom. L.R. 19. 

(10) — of the word 4 lands ’ in S. 10 of the 
Punjab Laws Act— See Pre-emption, No. 17, 
22 P.B. 1906. 

(11) — of the word < value’ in S. 19 of Act XU 
of 1887 (Bengal, etc.,' Civil Courts)— See Act 
VII of 1887 (Sum Valuation), (No. 8, 8 A.L. 
J. 266. 

(12) — 4 Village’ in the Punjab Laws Act, See 
Pre-emption, No, 16, 21 P.B. 1906. 

(13) — 4 Undivided family* and 4 Dwelling 

house’ in S. 4 of Act IV of 1893— See Act IV of 
1898 (Partition), No.l, 8 O.0. 156. , • 

(14) — Meaning of the vernacular term 4 tab- 
ham' used in a will— See Will, No. 4* 29 M. 
155. 

(15) — of the word 4 days* in S. to of the 
Madras District Municipalise* Act— See Act 
IV of 1884 (Madras &8TRicrMuNioiPALrnEs), 
No. 3, 16 M.L.J. 10L 
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-r-— .- 

(16) — Oftbe word! 4 object* 4h S'. 2S'of ifefe Con- 

tract Act— See ConTbact act, No, 7* IQ 0# W. 
N. 755, * ^ ■ \ , * \ ' . 

(17) Melius ofttmword 1 fcaraf *— See Ac- 
ciiETioar r No. 1* 3 0. L« J. 560 (P» Ck). 

(18) — otthe words * tufftaieni cause * ihS. 5 
of the Limitation Act— Sec Limitation act, 
No.6,8C.L,J. 545, 

(19) Meaning of the words « the right which^ 
the plaintiff claims to the property in dispute * 
in S. 983, Qiv. Pro. Code — -See Civ. Fno. Code, 
No, 155, 8C. L. J.381. 

(93) — of the word * sub-division’ in S. 8 of the 
Oudh Laws Act— See Act XVIII qf 1876 (Oudh 
Laws), No. 9, 9 0. C. 911. 

(91) — Of the word' ‘relative’ in S. 3 of Act 
XXXV of 1838 — See Acr XXXV OF 1858 
(Lunatics), Np- 3, 94 P.R.1906. 

(93) — ‘such- debts and liabilities’ in S. 3 of 
Act VI of 1876 (Bengal)— See Act VI OF 1876 
(Bengal), No. 9, 4 C.LJ. 238. 

j$3) — of the word ‘Ghat* in S. 30 of the Aefc. 
of 1881 (Bengal Municipality)— See Burn- 
Ixo Ghat, No. 1, 10 C.W.N. 1044* 

(2A) — feral malic ’ in a Hindu will— See Hindu 
Law (Wing, No. 7, 8 Bom. L. R. 482. 

(95)— « moaning of tlio term (interested) in 
S. 61\ of the Contract Act— Sec Contract Act 
(Travaxcork), No. 2, 21 T.L.R. 142. 

(23) The term— 1 Karabati* includes relations 
resident in villages other than that of a 
deceased tenant— See Customs (peculiar to 
Punjab), No. 60, 123 P.L.R. 1906. 

(27)— of the word 4 imprisonment* in 8. 859 
of the Code of Civil Procedure— See Civ. Pro. 
Code, No. 903, 8 L.B.tt. 172. 

(98) 44 Suppression r M Municipality reconsti- 
tuted after— .Rights and liabilities of, See 
Act IV of 1884 (District Municipalities), 
No. 1, 1 M.L.T. 333. 

(29) Meaning of 41 on demand ’’—limitation — 
See Construction (of Deeds), No. 6, 16 
M.L.J. ao*.\ 

v 

; (30)—“ Auubhavam or Ahubogam”- j -See 
Mortgage (Redemption) , No. 18, 16 M.L.J* 
858. 

(31) “ Alienation ”, 44 alienee ”, 44 alienor”, 
meaningof— in Act I of 1878 (Madras. 1 ) — See Act 
I of 1876 (Madras), No. 1,16 ItAJ. 468, 

22 


Conatructioit. •■" x ' 

— idu&rt). 

(82)— “ Purporting to hedone in official 
capacity " meaning ol, in Si 424, Civ.Pro. Coda 
- — See Civ. Pbo. Oonis.lto. 9W> tf O. C. 976. . 

( 88) ‘Hottm’, meaning of in S.49 Of Act I of 
1894— See Acr I of IBM (Lard AcgcmmoH), 
No. 3, 0 0. C. 811. ,. 

(34) Meaning of die word ‘Rent* in the Ben- 
gal Tenancy Att— See Act VIII of 1885 
(Bengal Tenancy), No. 22, 11 C.W.N. 110, 

(35) 41 Official signature* 1 — meaning of, in 
Beg. XVII of 1806— See Regulation XVII of 
180B (Bengal), No, % A-W.tt. (1906), 309. 

(36) — of the word 'immediately* in sttb-B, 2 

of S. 12 of the Land Acquisition Act— See Act I 
of 1894 (Land Acquisition), No. 10, 7 Bom. 
L. R.697; ' . 

(87)— 1 not resident * in S. 87, Civil Proce- 
dure Code— See Civil Procedure Code, No, 
46, 2 A.L.J. 62G=A.W.N. (1905), 221. 

(38) — of the word 4 suit * In S.4 ofAct XXUI 
of 1871 (Pensions)— See Act XXIII of 1871 
(Pensions), No. 1, 7 Bom. L.B.659. 

(39) 4 Heirs,* meaning of the term— See 
Trust, No. 1, 9 C.W.N. 817 (F. Ck) * 

(40) “ 8 per cent ".—Payment of interest of. 
—See Interest, No. 21, 28 A. 724 (£•€■). 

Bee, also, 7, Act Kill of 1855, No: 1 ;■ Act 
XXIII of 1871 (Pensions), No. 1 ; Act V of 
1881 ( Probate and Administration), No. I ; 
Act I of 1894 (Land Acgumtion), No. 4; 
Act XI of 18/JD (Bengal), No. 10 ; Act X of 
1876 (Bombay), No. 1 ; Act XVIIofZ879 
’ (Dekhan Agriculturist 1 s Belief), No. 1 ; Act 
I of 1869 (Oudh Estates), No. 8 ; Act XXII 
of 1886 (Oudh), No. 1 ; Act XIII of 1900 
(Punjab Land Alienation ) t No. 2 ; Civil 
Pro. Code, No. 54, 60, 132, 240, 823, 227 
and 259 ; Easements ActfNo . 3 ; Hindu Law 
( Legitimacy ), No 2 ; Hindu Law (Wills), 
No. 13; Landlord and Tenant, No. 18; 
Limitation Act, No. 40; Mines, No. 3? Trans- 
fer of Pro. Act, Nos, 8, M 32 and 80; Wager- 
ing Contract t No. 2 and . Tenancy Act (Cen- 
tral Provinces), No. 5. * 

Contract.; . 

(1) Deposit for the due performance of a 
contract , relief against forfeiture of the,* 
when to be granted. 

One S entered into a contract With a Railway 
Company for the supply of fuel to the Company , 
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Contract.— (Continue#). 

The written contract contained various stipula- 
tions as to the proper performance of the con* 
tract Hud provided that the contract should be 
liable to he considered ot an end and the sum 
of Rs. 860 deposited with the Company for the 
due fulfilment of the contract should be liable 
to forfeiture on the contractor's failure to com- 
ply with the terms of the Entrant. The con- 
tractor having failed to supply duly, the Com- 
pany canooltod the contract and forfeited the 
sum deposited with thorn. Held, the amount of 
the deposit forfeited was not unreasonable and 
the forfeiture must be treated as valid and can- 
not be relieved against. ManUut Patter v. 
Madras Railway Company, 16 U. L» J. 87« 
99 M. US. 


Subrahmanu Aiyab, Offg. c. Jr. and SAP- 

KARAN NAlR f 9 . f 

References . — 4 Ex. D. 88, F. M. 474, 
, doubted . 

(9) Indent form — Inconsistency between print* 
ed and written provision*— Custom of 
Trade in Bombau—lndcntor — Foreign 

manvfactarer~+X*iabilitn to account. 

Wlfero, in an indent form in whioh the usual 
conditions or contract are printed, there exists 
some inconsistency between the printed and the 
written provisions, the Court cannot discard 
the print, but must, as far as possible, discover 
the real contract of the parties from the printed 
as well as from the written words. 


I 


! <»ch oat. jmut deytfid itpm it. o#k p*rtiauUr 
oiroumstanoes. 10» Unmujwi 
iiaXabaatil * O.W. 

* C.W.N. M-IM.M, *80, ' • v 

fix * ' l 

MtCLRAft, C«J., OftpSB, RUSPW, OSXDT 
| and Hodcwood, j 9 > 


Reference 90 C. 606, 4pp*V 
| (4) By certificated guardian on behalf of a 

I minor— Subsequent sale to a third party— Speci- 
fic performance, suit for—* Want of sanction 9 by 
District Judge, effect (A — Bee Guardian a an 
Ward, No. 1, 10 C*W.N« 768. 

(5) Executory—, assignability of— Sec Trans- 
fer of Property Act, No. 8, 10 C.W.N. 7 te. 

(6) Procuring a breach of— 'Knowledge of the 
contract—, Action for damages— Tort— See Da- 
mages, No. 1,8 Bom. L.R. 610. 

(71— — not siffurnf in accordance with 8. 45, 
Act IV of 1884 (Midras District Municipalities) 
not enforcihlo — See Act IV of 1884 {Madras 
District Municipalities), No. 9, 29 M. 860. 

(8) — By Guardian prejudicial to minor’s 
interests. If minor can sue to set aside — See 
Anton, No. 8, 2 N.L.R. 146. 


f (0) Whether grant of patta under the Dar- 
{ khast rules is matter of— cognizable by Courts. 
i Seo Darkhabt Rules, No, 1, 1 M.L.T. 278. 


(10) Lunatic's guardian incompetent to enter 
into valid— damages for breach of— -See t Act 
XXXV of 1858 (Lunatics), No. 6, 8 A.L.J. $86, 


According to the custom of trade in Bombay, 
when a merchant requests or authorises a firm 
to order and to buy and send goods to him from 
Europe at a fixed price nett, free godpwn, in- 
cluding duty, or free Bombay Harbour, and no 1 
rate of remuneration is specifically mentioned 
the firm is not bound to aooount for the prioe j 
at which the goods were sold to the firm by the } 
manufacturer. And it does not mike any dif- > 
ferenoe that the firm receives commission or | 
trade disdonnt from the manufacturer either 
with or without the knowledge of the merchant, 
Paul Beler v. Chotalal Javerdas, 80 B. 1*6, 
Bom. L.R. 948- 

mm Lawrspop Jehkins, c.j. and Batohe* 

** ’ ‘ UH *, 9 . 

* (fy ^Minor— Specific performance. 

t| boon tract is validly entered into on behalf 
ol a jg&tpr and there is mutuality in suoh 
contra^, Wrsnay be specifically enforced, but 


See, also, 1824 to 92$ ; Act VI of 1898 (Poet 
Offices), No. 1; Civ. Pro. Code , No. 88; 
Company , No. 8 ; Construction {of Articles 
of Association), No. 8 ; Contract Act * Afoa, 18 
and 80; Minor, No. 8; Soecific Perfor- 
mance, No. 1 and Specific Relief Act* item 
10 and 18. 

Con tract Act (IX o 1 1872)* 

(1) Rights and liabilities of uftdSsdosed prin- * 
etpals— See Act XXVI of 1681 (Negotiable 
Instruments), No. 4 r I ' M . h . T* 877. 

(9) Ss. 2 (4) d $S— Consideration— JSxectUhn 
of pro-note after majority iff seHlsmeht of 
cm executed during minority^ * , < 

A pro-note, executed by a person, After he 
had attained majority, in settlement pi an ear- 
liar one, executed by him, during minority,, 
in consideration of a «q*q seoitvpg by him du- 
ring such minority, juiVoid for wgttt of oous&U- 
ration. * 
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attract j tat , * 

, - 1 ®be -mt^i 4< ^ the promisor ’ 1 

in 8, 24* ^ * p«pmimv x who, 
»t the time, posses***, mutant u*l capped/' 
<>xwidcrsOion end cwtraotual capacity being 
co-ordinate constituents of a contract, the lat- 
ter element should not be imported into the do* 
finxtion of the former* 

The term “consideration " implied a promise 
wi&~r*ie*tace to which it is a consideration. 
Tbie correlation involves, as a consequence, 
thht whafc4s a consideration operates as such 
but tmw* Were it otherwise, it would follow 
♦‘ones a consideration always a consideration ” 
and the same thing! which was consideration 
lor one promise, would operate as considera- 
tion lor any number ol promises made, time 
After tune, without any necessary connection 
between each other. This is virtually the over- 
throw of tho doctAne of consideration. S. 20 
is exhaustive. 

Acts done* in fulfilment of an imperfect 
obligation i. ono which w an exception to 
the rule that ubi jus tbi nine dxum eat, arv. 
valid and ma> be tho foundation of new rights 
and liabilities, by way of consideration for a 
new contract or otherwise. A debt barred by^ 
limitation falls under such a category. Bui 
infent’sproUiUe, under the Indian Law, does not 
give rise to an imperfect obligation, and it is, 
therefore consistent with principle to hold that 
a renewal of such a promise creates no 
right. This accounts for S. 25 excluding such 
a ease, among others. Ramaswaml Pandia 
Thalavar y. Anthappa Chettiar, 16 M.L.J. 
422. 

BuaaaincjiHXA AiVABand Mooma, jj. 

8$. 6, 10 * 25—1, Civil Pro . Code, No. 33. 

<*) St. Vk, U, 98, 847 4 848 — lnft&t’a con* 
trade, If illegal— Bend securing debts con- 
' traded during minority as mil as aunt ad- 
vanced When adult, liability for— Fresh 
qonmderatkm~>~Iufai*t 9 * Belief Act, 1874 
(87 ASS, Vie. ch.6$),8. 8. * 

There is nothing unlawful in an infant's 
paying for the property he hits received and 
promised to pay for— only if he does not per- 
form his promise, he oaimot be compelled by 
la# ^o pay. 

4, an infant had a business in picee-goodvn 
the coarse of Which ho bod various dealings 
wUhX and became Indebted to her for a sum 
of ft* t, ff4*4 the pffae of goods supplied to bis 


OontNUd in (lX*fm9b~(WntmuedJ ‘ 
business. Affer attaining majority, S. executed 
a turncock or bond by which he covenanted to 
pay back within one year, the above sum as 
well as a further sum of Rs. 76-12-0 advanced to 
him at the tan of execution of tho tmnsooHL 
Held — That Swas liable for tho whole amount 
secured by the bond. Xttssamiftftt Randan 
Bibi v. Bree Malayan, 110. W. N. 185. 
Saeington, 9 . 

(8-a) S. 11— See No. 8, supra. 

Q . 11—/, Minor, No. 5. 

{4) 8* 16—Undilc influence— Loan to dis- 
qualified prqprictor~~Haid bargain* Com- 
1% ound interest, stipulation to pay, uncon- 
scionable. 

The defendant, a disqualified proprietor under 
% fib provisions of the Oudh Land Revenue Act, 
was through his improvidence, largely involved 
ip debt and in urgent need of more money, and 
was sn a helpless position by reason of lus estate 
being under tho control of the Court of Wards 
and it appeared tho person who gav^him the 
loan in question was aware of this. His allow- 
ance from the Court of Wards was not sufficient 
to enable him to pay the compound interest 
stipulated for. * 

Held, that there was no fraud m the matter 
and no pressure was put upon the borrower, 
the position of tho parties wassnch that the 
latter was such that the lender was “in a posi- 
tion to dominate the will*’ of the borrower 
within the meaning of 8. 1C of the Act; and it 
having been concurrently found by the lower 
Courts that the stipulation to pay compound 
interest at tho rate of 18 p.o* per annum was, 
in the circumstances, unconscionable; the 
Judicial Committee agreeing with them held 
that the lender Used his position to demand 
more onerous terms than were reasonable. 

Held , further, that the Subordinate Judge 
was wrong in deciding the case in accordance 
with 'What he supposod to be the English equit- 
able doctrine. He ought to have considered 
only the terms of S. 16 of the Indian Contract 
Act. 

ApartHom the recent Statute, an English 
Court of Equity could not give relief from a 
transaction or contract merely on the ground 
that it was a hard bargain, except perhaps whto* 
the extortion is so great as to be of itself 
evidence 0 I fraud. Dhanipa! Das y. Raj* 
Xaxtesfcar takhsh ttogh* 4 
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toitnot let (IX of 1173).— (Continued). 

1M.L.T. 205= 8 A.L.J.495*90.C. 188 *=8 Bom. 
L. R. 491*10 C.W.N. 849*16 M.L.L 992. 
Lord Pavey, Lord Robertson, Lord 
Atkinson, Sir Andrew Scoble and Sir 
Arthur Wilson. 

References* — (a) 11 M.I.A. 468 and 9. I. A. 
182, JR. ant ( E-iy. 

fifes, also, I, 830. 

* (5) fife. 20, 243 ond 244 — administration bond , 

. liability of sureties— Mutual mistake— Con- 
tract of guarantee , void— Indian 

Succession Act (X of 1866), Ss. 256, 257, 
whether Registrar can asssign a bond in 
favour of the Administrator- General— Act 
X of 1865 , Ss. 242, 262, 269 , “acts indue 
course of administration 9 ’ — Where grant of 
Letters is void ab initio, whether bond also 
is void. 

Where a person made false representations to 
the Court and thereby obtained an order grant- 
ing him letters of Administration to tho estate 
of deceased person, and induced two other i>er- 
sons to stand surety for him by means of similar 
misrepresentations and showing them a copy of 
the said order, whereupon they, in ignorance of 
tho true state of affairs, executed an adminis- 
tration-bond, and letters were issued in his 
favour. 

Held, per Maclean, c.j., Mitoa and Geidt, 
ss. (Harington and Stephen, jj., 2>fe».)— The 
case is not governed by S. 20 of the Indian Con 
tract Act, which says that, where both the 
parties to an agreement are under a mistake os 
to a matter of a fact essential to the agreement, 
the agreement is void. The fact that A was not 
entitled to the Letters is a fact not essential to 
the agreement between tho Court and the 
sureties. The Court simply said that it would 
not issue the Letters of Administration unless 
A and the sureties gave the bond. 

Held per Harington and Stephen, jj.— A 
mistake «as to the authority of the person 
guaranteed is a mistake on a matter of fact 
essential to the agreement, because it directly 
affects the risk undertaken by the sureties. 
They guaranteed the due performance of the 
of an administrator by a person autho- 
rised, for that purpose, by the beneficiaries and 
rtfrtjby a person not so authorised. They do 
not ' 'undertake the heavier risk in the latter 
easQ*v The case, therefore, falls within the 
ycope of S.,20 of the Contract Act (a). 


Contrast Art — (Co7i4in«A0d>« a ~ 

A contract may bev&id so far as the principal 
debtor is couoerae&but the surety is not neces- 
sarily discharged (4). 

Per Geidt, j. — Tho . mistakes which invali- 
date contracts of guarantee are specified in Ss. 
142 and 148 of the Indian Contract Act. A mis- 
take induced by 1 the principal debtor docs hot 
come within the sections. Debendra Hath 
Dntt and Banka Behari Banerjee a* The 
Administrator-General of Bengal, 8 C.LJ 
422 (F.B.)=10 C.W.N. 678*33 C. 7f8. 

Maclean, c. j,. Harington, Stephen, 
Mitra and Geidt, jj. 

References.— (a) 17 W.R. (Eng.), 139 and 2 
Q.B. 494 , Exp. and 1), (A) (1757) 1 Bur. 878 
und 19 B. 097, It. 

(6) S. 22— Agreement vjposed to public policy 
—Stifling prosecution— Master taking pro- 
note frotn servant for amount embezzled — 

It is not unlawful for a master to take a pro- 
note from a servaut or agent for amounts found 
to have been embezzled by the latter. A mere 
threat of a prosecution for the embezzlement 
but for the execution of a promissory note for 
tho amount embezzled, or in case of noncomp- 
*liunce with demands, would not invalidate it. 
It becomes unlawful and invalid only when the 
consideration therefor, wholly or partially, is 
an agreement not to prosecute. Nanak Ghand 
T. Durant, 9 P.R. 1906=19 P.L.B. 1906. 
Kensington and Ciiittt, jj. • 

Reference.— 11 B. 566, F. 

(7) S. 23— 

The word object in S. 28 of the Act 
is not UBed in the same sense as consideration. 
It incan§ purpose or disign. Jaffar Haber All 
t. The Badge Budge Jute Mills Go., Ld., 10 
C.W.N. 755-38 C, 702. 

Salk, J. 

(8) S. 23— Agreement to finance a suit for a 
shone of profits opposed to public, policy when 

4 extoHUmate— Actual amount of loan with 

interest when recoverable — 

There is nothing illegal in the sale of a claim, 
when it is sold outright and the opposite party 
knows exactly what he has to meet (Gee 
Sivaramayyav. Ellamma (a). When, however 
a egaim is bolstered up mainly on the chance of 
obtaining at big profit for the lender, and this 
nominal plaintiff has little or no interest left in 
the' claim, the matter requires to be scrutinised 
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Contract lot (II of 1872).~{€fctffii 

with very groat care. Also, as laid down in 
liaja Mohlcam Singh tv liaja Hup Sing (5) 
it is not gambling in litigation or contrary 
to public policy loro loan to bo given to 
enable a claimant to prosecute his suit on the 
bona fide belief that that claim has been legally 
put forward. But, however, in the case of suoh 
a, contract whereby practically the whole, or 
. much the greater share of the profits of the 
litigation was to go to the backer and only a 
small sum to the nominal plaintiff it could be 
regarded as gambling in litigation and to be 
void as contrary to public policy (b). 

Such agreements when extortionate are in 
equitable and should not receive effect ; other- 
wise the backer is entitled to recover his expens- 
es with reasonable interest (c). Stewart v« Ram 
Ghand, 26 P.H. 11106=20 P.L.R. 1906. 

Robertson and Rattkmn, jj. 

References.— (a) 22 M. 310, (5) 15 A. 357 (P. 
C.) ; (c) 20 C. 843, It. 

(9) S. — Illegal contra* t—Champarty — 

Agreement against public policy. 

A fair agreement to supply funds to carry on 
a suit in consideration of having a share of the 
property, if recovered, ought not to be regard- 
ed as being, per sc, opposed to public policy. 
Indeed, cases may be easily supposed in which 
it would be in furtherance of right and justice, 
and necessary to resist oppression, that a suitor, 
who had a just title to property, and no means, 
except the property itself, should bo assisted in 
this manner. But agreements of this kind 
ought to be carefully watched, and when found 
to be extortionate and unconscionable, so as to 
be inequitable against the party, or to be made, 
npt with the bona fide object of assisting a 
claim believed to be just, and of obtaining a | 
reasonable recompense therofor, but for impro- j 
per objects, as for the purpose of gambling in 
litigation, or of injuring or oppressing others by 
Abetting and encouragiug unrighteous suits, so # 
as to be contrary to public policy, effect ought 
not to be given to them. 

The defendant made a claim for Rs. 3,000 
against the National Bank of India, Limited, ( 
which was dismissed on a preliminary point | 

The, plaintiff paid Re. 200, to the defendant j 
before his filing appeal in his own name against 
the order dismissing the suit and agreed to pay 
Rs. 400, on the said appeal being successful | 
and his recovering the decretal amount from j 
the bank and to incur all costs of litigation, [ 


Contract Act (IX ot ttMf^Continiied). 

and the defendant agreed not to compromise the 
case. The appeal was allowed and the defendant 
accepted Rs. 500, from the Bank in full satis- 
faction of his claim* On the suit of the plain- 
tiff against the defendant, for Rs* 1,500 includ- 
ing expenses and damages, it was pleaded, inter 
alia , that the agreement was opposed to public 
policy and not onforceablo at law. 

Held, that the contention was valid; the 
plaintiff wits allowed to recover his expenses 
with interest at Rs. 6 per cent. M. R. Stewart 
v. Ram Ghand, 20 P.L.R. 1906. =$26 P.R, 1906. 
Robertson and Rattigan, jj. 

(10) S. 28— Partnership agreement by licensee 
under the Excise Act , whether void as 
illegal or opposed to %mhlic policy . 

The question in this case was whether a 
partnership of a licensee under Excise Act, XII 
of 1896, entered into between him and certain 
other persons was a valid contract or a void 
agreement. It was contended that the agree- 
ment operated as a transfer of the license and 
was, therefore, void os eon travelling the rules 
framed under the above Act and it was held 
that the more admission of the defendant to a 
' share in the profits of the business cannot be 
considered as a transfer within the meaning of 
the rules, since the taking of a partner in busi- 
ness is not very different in its effects from the 
employment of a servant to be remunerated by 
a share of the profits. 

Held, further, that the agreement cannot 
per se be regarded as opposed to public policy, 
because the only way to bring it under the 
section would bo to show that it diroctly 
infringes some positive rule of law or is calou- - 
latod to defeat its provisions (a). BishoBhoY 
Das y. OoYlnd Rom, 114 P.R* 1906. 

ClUTTY, J. 

Preference 96 P.R. 1902, 11. 

(11) S. 28 — airangcmen t to secure one creditor 
an advantage over the others — coyipositioh 
deed— public policy . 

A pro-note executed by defendant, in favour 
of plaintiff, to induce him to sign a composi- 
tion deed between the maternal grandfather 
of the defendant and his creditors, among 
whom the plaintiff was one, being one executed 
tocarryoutan arrangement to secure to oiib 
creditor an advantage over the others, is void 
os opposed to public policy, and the fact that 
it was not executed by the debtor himself 
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Contact Act (IX of Mt).-(ConUnued). 

makes no difference (a). M ah am ad IPlUYtt 
t. Fimuivm Fntta*, 16 *M. h, J. 418. 
Moons and Sawkabu? Naib, 

Rference : — (a) 90 M. 86* R» 

(19) 8. 28— Contract to nil intoxicating drugs 
—Breach of contract— Compensation. 

A contract to aril not lew than a certain 
quantity of intoxicating drugs, every year, is 
contrary to public policy, and compensation 
for breach of such a contract is not recoverable. 
Jugal Kiihot* t. Yul Chart, 8 A.L.J. 80S. 

StAHLEY, C.J., & BUBKMT, *. 

See, also, I, 893 to m and t. Act IV of 188* 
{Madras District Municipalities), JVb.i. 

(12-a) S. 95— See No. 2, supra , 

S* 28—1, (7w, Pro. Code, No. A5> 

(18) & Jfd (5) — Limitation Act (XV of 187?). 
S> 19— Acknowledgment— Nova twn — Con- 
struction of document . 

Where, as in this case, a document embodies 
a promise to pay withm the meaning of S. 25, 
el. (S) of the Contract Act, and is not a more 
acknowledgment of a balance, it will operate as 
a novation of contract and will bo inoperative 
to givea fresh start for limitation on the already 
existing cause of action. Musammat Yafcfcufe 
Jan y. Nur-ud-diii, 22 P.UR. 1900. 

Robubxson and Rattigan, jj. 

(14) $. 25, el. iti — Agreement— Contract — 
Khata signed by the son of the obligee— 
Promissory Note— Negotiable Instruments 
Act {XXVI of 1881). 

The defendant signed on the 80th March, 
1909, a Khata made up after taking accounts 
in the Khata of defendant's father. The Khata 
hi question ran as follows 

“Rs. 291-2 namely (rupees) two hundred 
and ninety-one and annas two were found due 
on the account of the previous Khata having 
been made up. For the same, this Khata is 
passed. *The same (4. e.,) the moneys are pay- 
able by me. I am to pay (the same) whenever 
you may make a demand (therefor). 1 ' 

1 Held, (1) that the Khata was not a protmie- 
pi fey note within the meaning of the Negotiable 
xmcmenu Act, 1881. 

it would be a promise within S. 25, 
d,|||frofthe Contract Act, if it be proved that 
at MP' time ( when the defendant signed the 
gkmih* one against whom the debt might 


Contract Aot (IX of iSf*).— (Continued). 

have been enforced baft Hr the law of limitation. 

Ohartraprasad Au rfevstrt t. Yarajtal 

Umedram, 8 Bom. L.Jt 644, 

JUKKIK8, and &BA)(Afr, o* 

8, 27—1, m. 

(18) S. 2$ (Exception 1),— an arbitration clause 
| in a contract is lawful as being covered by-*6*e 
Act IX of 1899 (Ikjhtak Abbitbatioh), No. 1 2, 
$8 C. 1109. 

(1C) 8. 80— Wagering contracts— Atgtetmb&fo 
to pay differences— Act III of 1868. 

The law upon the subject of wagering 
contracts, which is contained in 6. 80 and in Act 
III of 1865, ife that the Court must not only 
consider the terms in which the parties have 
chosen to embody their agroement, but it must 
look to the whole nature of the transaction or 
institution, whatever it may be ; and it must 
prove all the surrounding circumstances, in- 
eluding the conduct of the parties* with a view 
to asoortam what, m truth, was the real inten- 
tion or understanding between the parties to 
the bargain. The actual form of the contract 
is of little moment, for gamblers cannot be 
allowed to force in jurisdiction of the Courts by 
the expedient of inserting provisions, which 
might, in oertam events, become operative to 
compel the passing of property, though neither 
party anticipated such a contingency. 

In cases of wageiing contracts, the Courts 
should be astute to discover what, in fact, ww 
the common intention orboth parties, and to 
all that is possible, to see through the ostensi- 
ble, and apparent transaction into the under- 
1} ing reality of the bargain. Motilal Pertab- 
ehart t. Govindram Jaiohart, 7 Bom. L.R. 
386*80. B. 88. 

Batchelor, j. 

See , also , I, 836. 

(17) S. 89— Refusal, ichat amounts to— 
y Where there was a contract to deliver goods 
in two instalments and the fftsintifi failed to 
tender for, or take delivery of, the first instal- 
ment although the market was In bite favour, 
but, as regards the second instalment, made a 
tender which the defendants tefnsed tp meg- 
nise because of such failtire, , „ « r> 

Held, that, under the efo rtn ist g a a e V thp 
conduct of the plaintiff had not amounted to a 
renunciation, to an absolute mfdmdteperfoxm 
the contract, such as wmdd nmrtnt to a te- ' 

I scission, a ted therefore the defendants could pot 
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Cwb ut Mat (IX ft lift). — (Ooniinvkti . 

M» fljWK* for not p«jfottatyg ^ 

***- 

Ah to what atyopfets to ft ‘rotatal * in ease* 
<4 the present class, 6, 80 of the Indian Con* 
fcmct Act discussed and the test laid down by 
Ziovd Coleridge in 1^4 A v. Barr, L.R. 9 O.P. 
908 and adopted by the house of Lords in The 
Mersey Steel 0>. t»* Nwlor, L.R. 9 4pp. ease 
484, awrftft*. Rath Beharl Shaw f. Hrltya 
Eppftl Bundy, 8 C.L.J. 949*89 C, 477. 

MaclOa*, o. a., and Habikotox and ftras- 
PVEBff'M. 

(18) 8s. 89 and 64 — Rescission of contract*— 
Compensation for breach of contract—! See, 
WoUtoaor (General), No. 19, 87 P L.R, 190fl/ 

5«. 49, 46-/, limitation Act (XV of 1677), 
No. 37. 

(19) Si 44 & 45 — Suit to recover debt due to 
a partner ship — Contract with one partner 
only, tfhethei^ such partner could sue by 
h imsclf undo . 

This was a suit under a contract entered into 
with the plaintiff, who was one of the partners 
Of a Arm. A preliminary objection was urged 
that the plaintiff, who admittedly had a partner 
with him, could not sue alone, without joining 
such paitnei as co-plamtiff. Held, that as, m 
the present cose, the bond sited on was executed 
by the defendants in favour of the present 
plaintiff alone, it was competent for him to 
maintain the suit by himself, without making 
his partner a oo*plaratiff. Mahr Singh Y. Chela 
Bam, 197 P.R. 1906. 

Ckattebji ft Robbbtsox, jj. 

References 7 B. 917, 90 B. 485, 17. B. 418, 
and 90, 7 C. 789, 18 M. 88, 69 P.R. 1879, 156 P. 
R. 1889 and 86 P.R. 1891, R. 

(90) S , 45—Suit by pat inership — Necessity, 
as parties, of representatives of a deceased 
partncr-peld due to partnership when 
jpCjjrStesp was alive. 

The representatives of a deceased partner are 
not necessary parties to a suit for the recovery 
of a debt, Which accrued due to the partnership 
during the lifetime of the deceased. Math Raj 
v, Ceefgft Knight, 10 P.R, 1906. 

Kmnmvaar and Cam*, ij. 

References:*-# A. 4$6 ; 17 B. 6 ; 17 M. 108 
miaoA.BU,i>U*tmd F„ M 0. 800, du- 
sento&from, 

(90-a) R, 45— See No, 19, supra. 


m 

OoateMt let (IX of smAdmH***)- 

(Oil 8*. 46, 49, 94— Sa, Jpamw Ptmn 
(Bombay), No. 9, 60 B. 16*. 

(92) S. 43— See No. 91, supra. 

(98) 8s. 55 & 107— Party rescinding contract 
under 8. 55, right of , to resell property 
under S. 107 . 

Tha defendant in this ease was at liberty to 
rescind, under 9. 55 df the Aot, the oontraotot 
sale in question in whioh time was of the essenae. 
The property, in the goods sold, whioh had 
passed to the purchaser, was re-vested in the 
defendant and he got the right to fce-setl them or 
to do whatever he liked with them. Held, in 
the eiroumstancos, it was utmoeossary to go 
into the question whether the defendant had 
given reasonable notice of tho rebate within the 
meaning or ft,«l07. What ft. 1*17 meansis that, 
if a person, insteal of rescinding a contract 
chooses to re-sell, at tho risk of the other party, 
then, in order to b 3 able to hold the latter liable 
for auv loss on ro-sale, he would have to comply 
with tho section by giving reasonable notice to 
the other side So, where there has bden no 
occasion at all ti resort to ft 107, no notice be- 
fore the sale should bo held necessary. «* 
fihwe Tw v, Nga Chit Sen, t r .B.R, (1906), 
Contract, 9. 

Shaw, j.c. 

References — 6 C. 64, 6, 

(94) S . 59 —A ppropriat uni of instalments to the 
particular periods specified by the person 
making the payment— Instalments due un# 
dei one decree — Swale debt 

Where a decree was passed on a compromise, 
which provided for payment by instalments 
and for the decree-holder being entitled to re- 
cover the whole balance immediately, two oon- 
seeutive instalments were not paid and where 
the judgment-debtor paid three out of five In* 
stalments, specifying that the payments were 
to bo appropriated to the seeond, third, and 
fourth instalment, held, that S. 59 of the 
Contract A<Jt did not justify auch appropriation 
and the decree-holder was entitled to appropri- 
ate the payments to the three first instalments 
and to an order absolute for sale by reason, of 
the fourth and fifth instalments being overdue. 
Fasal Hutsin r. Jiwan All, A. W. N, (190C>* 
195*8 A. L. J. 480, 

Bawjwl t. 

(95) 8. 59— whether arrears of Government 
revenue are a * debt 1 within the meaning o{ 
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Contract Aot (IX of 1878 ^—(Gonimtud). 

Aot XI of 1859 (B.C.)— See Act XI of 1859 
[Revenue Sale Law (b.c.)],No.1, 10 C.W.N. 
948. 

(26) S. 64— Seo No. 18, supra. 

S. 65— I, 337 and I, Act IV of 1884 ( Madras 
District Municipalities). No . i and , 
Act I of 1900 (N. W. P. and Ottdh j 
Municipalities), No. 2. 

(26-a) S. 88— See No. 8, suprcfi 

(27) 8. 69— Act (Local) No. Ill of 1901 
(United Provinces Land Revenue Act), Si. 
193 and 933— Suit to recover money paid 
to release proi#rty from unlawful attach- 
went— jurisdiction — Civil and Revenue 
Courts • 

The plaintiff sued in a Civil Court to recover 
money from the defendants on the allegation 
that certain property belonging to her, having 
keen wrongfully attached in order to realise 
arrears of Government revenue due from the 
defendants, she, the plaintiff, had, in ordor to 
save her own property, paid the arrears of reve- 
nue due from the defendants to Government. 
Held, that the cause of action was a good cause 
of action, having regard to S. 69 of the 
Indian Contrast Act, 1R72, and that jurisdiction 
of the Civil Court to entertain the suit was not 
ousted by the provisions of the United Pro- 
vinces Land Revenue Act, 1901, 8s. 183 and 
233 (m). Tulsha Kunwar y. J&geihar Pra- 
sad, A.W.N. (1906), 114 = 3 A.L.J. 372=28 A. 
663. 

Stanley, c.j, and Banehji, j. 

(28) 8. 69 — Interest in payment — payment of 
Government Revenue. 

Litigation was pending between the partie 
as to ownership of certain proportv. Pluintiffs 
hod lost in the Court below and had preferred 
nn appeal. During the pendency of the appeal 
the plaintiffs had to pay the Government reve- 
nue of that property under compulsion. Even- 
tually they ldst the suit. Hejd, that the plain- 
tiffs were interested in the payment of the 
money which the defendant was bound to pay 
and were, therefore, entitled to recover it from 
the defendant. Khushal Singh v. Khawanl Lai 
a*A. L. J. 665 = A. W. N. (1906), 282. 

_ Stanley, c. j., & Rustomjek, j. 

Reference 3 A. L. J. 872, F. 

(29) S. 69 — Land registered in plaintiff's 
name, lAit belonging to and in possession of 
the defendant— Voluntary pigment of hist 


Contract Aot (IX of iifK)^Continued)i 

by plaintiff— Suit to reborn* Teist amount — 
Revenue Recovery Act (II of 1864 , Madias). 

Where land is assessed for revenue, the owner 
thereof cannot, by 'virtue of his ownership 
alone, be held as compellablo to pay the reve- 
nue. The right of the Government to proceed* 
for the recovery of revenue is regulated by the 
Revenue Recovery Act. The property of the 
land-holder i. e. t the registered holder, as well 
as the land, on which the arrear is due, may 
be seized and sold and such holder may also 
be arrestod and confinod. But, as against an 
owner of land, who is not a registered holder, 
the same remedies are not available and 
neither his property, other than the land 
in regard to which the arrear has accrued, 
nor his person, can be proceeded against. 
No doubt, if the land liable for tho revenue is 
sold in due course of legal process, the un- 
registered owners right to tho land would 
be lost. But, that show's nothing* more than 
that it would be to his interest to pay 
up the arrear of revenue. Consequently, 
such arrears cannot be said to lie what the 
owner is bound by law to pay, within the 
meaning of S. 69 of the Contract Act. 

Whore, therefore, tho plaintiff sued to re- 
cover from the defendant the amount volun- 
tarily paid by him on account of the revenue 
due in respoct of certain land which stood regis- 
tered in his name, but which belonged to the 
defendant and was in the latter's possession 
when the money was paid, held that the claim 
was unsustainable, under S. 69 of the Contract 
Act, as the demand for the revenue was one 
which the defendant was not bound to meet. 
BoJ& Sellappa Reddy v. Yridh&challa Reddy, 
1 M. L. T. 823. 

Subbajimanaya Ay yah, j. 

See, also, 1 , 339. 

S. 70—1, 340 d 341 . 

Ss. 70 d 73—1, Act I of 19f0 (N. W. P. and 
Oudh Municipalities), No. 1. 

(80) 8 . 78— Mistake of fact , right ' of person 
having paid money under , to get the money 
refunded. 

Petitioner, who was a lessee, was induced, on 
the death of his lessor, to take a lease of the 
same property from the widow of the latter, 
and was subsequently regularly paying the rent 
to the widow. The executors of the deceased 
lessor, however, sued and obtained a decree 
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Contract lot (IX*f lW*).-(Con^4). 

against him, for the fall amount of the rent, 
in. Arrears, since the death of the lessor. Peti- 
tioner now claimed a refund of the sums paid to 
the widow, but his suit was dismissed on the 
ground of the absence of any express undertak- 
ing or agreement to mako any such refund. 
Held, in face of S. 72 of the Act, it was not 
necessary that there should be an express agree- 
ment to rpfund the money, which had been 
dearly paid to the widow under a mistake. 
Ram Kishen y. Raul Bh&gw&nKaur, X31 P,R. 
1906. 

Rattxqan, j. 

References :-rUR. 2 H.L. 149 & 80P.R. 1895, 

F. 

(31) S. 73— Refusal by tenant to take the 
house let — Damages — See Landlord and Te- 
nant, No. 17, 137 P. R. 1906. 

See, also , 1, 342. 

(32) S. 74, explanation, effect of — Stipulation 
by way of penalty — Power of Court — See Mort- 
gage (General), No. 23, 29 M. 491. 

(33) 8» 74— Penalty — Interest — Stipulation 

to pay higher rate — Rate originally contract- 
ed for — Subsequent reduction. 

A sum of money was borrowed at a certain 
rate of interest* Subsequently, on a settlement 
of accounts between the parties, it was agreed 
that a lower rate of interest would be charge- 
able on the amount remaining due, if paid 
witliin a certain date ; but if not so paid, the 
higher rate originally contracted for would be 
payable. 

Held— That the stipulation for the payment 
of interest at the higher rate cannot be regarded 
as a penalty, that being the rate originally con- 
tracted fair. 

Where the parties are sui juris and there is 
no question of fraud or oppression or improper 
dealing or undue influence, they are competent 
to make, and must stand by, their own bargain. 
Kirti Chunder Chatterjee v. J. J. Atkinson, 
10 C.W.N. 640. 

Macljean, c.j. aud Gejdt, j. 

(34) S. 74— Interest— High rate—Pmalty. 

A stipulation for the payment of interest a » 

the rate of 75 per cent, per annum from the date 
of the bond, On failure to pay the principal 
amount in two instalments on dates as fixed in 
the bond, was held, in the circumstances of the 
case, to be a penalty. 

89 


Con tr act Act (IX of 1878),— (Continued), 

It is open to a Court to consider the facts 
and oiroumstances of each case and determine 
whether a stipulation for a high rate of interest 
is or is not a penalty, its finding on the question 
being rather a finding of fact than of law. 
Xiajan Patarl y. Abdul Jnbbar, 10 C.W.N. 
1020. 

Rampini and Geidt, jj. 

See, also , I, 342. * 

(85) Ss. 77 , 78 — Sale of goods to be paid for 
in cash against mate's receipts— Bills of 
lading obtained by purchaser in exchange 
of the receipts before payment — Pledge of 
the bills to a bank by purchaser whether 
valid and binding on seller. 

Plaintiffs sold bales of jute to the defendant 
firm, the goodq to be placed alongside the ex- 
porting vessel and to be paid for in cash against 
mate’s receipts. The goods were, subsequent- 
ly, shipped and two mates’ receipts in the name 
of the defendant firm were obtained by the 
plaintiffs. Plaintiffs alleged that those mates' 
receipts were handed over to the firm together 
with a bill for payment but the firm, fraudulent- 
ly and without paying for the goods, presented 
the receipts to the agents of the ship and ob- 
tained bills of lading in respect of the goods 
mentioned in the receipts and pledged the bills 
of lading wrongfully with the defendant bank. 
In th$ present suit, plaintiffs claimed, as ow- 
ners of the goods, to recover from the defendants, 
the film and the hank, the goods sold or the 
documents representing them or, in the alter- 
native, for payment of the price of the goods as • 
damages. Held , on the question whether,, 
under the circumstances, the property in the 
goods passed to the defendant firm, that there 
was abundant prima facie evidence that the 
goods in question were appropriated to the con- 
tract by the plaintiffs and that such appropria- 
tion was assented to by the defendant firm. 
The sale, therefore, was complete and involved, 
in the words of S. 77 of the Indian Contract 
Act, the transfer of the ownership of the goods 
from the plaintiffs to the defendant firm (a). 

Plaintiffs; farther, contended that, assuming 
such transfer of ownership to have been esta- 
blished, the title of the defendant firm to deal 
with the bills of lading was still incomplete and 
infirm, and that such infirmity of the title 
vitiated the pledge to the defendant bank but, 
it was ft W4 that, by the above transfer of owner- 
ship, the firm acquired the right to dispose of 
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Contract Act (IX of 1872)«— (Continue#)* 

the goods as owners and, in obtaining posses- 
sion of the mate's receipts, obtained the means 
of exercising such rights and in procuring the 
bills of lading they simply exercised such right 
and held the bills as owners and pledged them 
in that capacity to the bank. The breach of 
trust or undertaking, on the part of the firm in 
having procured and parted with the bills of 
lading would bo immaterial, so fur as regard* 
the defendant bank, who acted in good faith m 
their transactions with the firm. Tho pledge 
of tho goods with the hank wits, therefore, a 
valid and binding transaction and accordingly 
the suit ns against the bank must be dismissed 
with costs* Juggernaut AugurwaUah v. E. A. 
Smith, 33 C. 547. 

Sa&k, j. 

References.*— (a) 3*2 C. 816, fi* 4 Q.B.D. 82, 
85 ; 24 C. 177, 178, if., 3 Bx. D, 164, 171, J). 

(36) S. 78— See No. 35, supra. 

See, also, I, Insurance , No . 1. 

(37) S, 94 — See No, 21, supra. 

(37-a) S. 107— See No. 23, supra . 

Ss. 106 , 108— T, 343. 

8. JOS . „ 

S. 130-1 , Act Vof 1881 l*robate and ad- 
ministration, No. 9. 

(38) 8* 134 -Ci editor's claim t ujainst , princi- 

pal debtor barred by time— Effect of such 
bar on the liability of the sureties . * 

Plain tifi-appellant, M, sued on a bojid, by 
which his debtor, C, undertook to repay a loan. 
•By the same bond, two persons, now repre- 
sented by the minor respondent, stood as sure- 
ties, mortgaging certain property of theirs to 
further secure payment in the event of default 
by C. The claim of M was found to be time- 
barred as against C, but it was pressed on appeal 
that the lower Courts were wrong in holding 
that as against the sureties also, the plea of 
imitation must prevail. Held , in concurrence 
with t hf lower Court, that the creditor's allow- 
ing the ordinary period for suing the principal 
debtor to pass without suit, is in effect to givo 
that person on absolute release from liability, 
and, on such an absolute release of the princi- 
pal debtor, the remedy against the surety is 
gone, because the debt is extinguished. The 
Tfiefo fact of the sureties having given a mort- 
gage does not warrant the conclusion that the 
surety contemplated prolongation of his liability 
over *Jhe long period allowed, for bringing a suit 


Contract Art (IX rftm )^G o*Nmn4. 

for foreclosure. To ftfetod the time, originally 
allowed for payment, is to vary the surety’s 
position by prolonging hxs liability beyond what 
was originally contemplated. The creditor's 
failure to sue his principal debtor, within the 
period of limitation allowed, has the effect Of 
discharging the surety under 8. 134 Of the 
Indian Contract Act and the forbearance men- 
tioned in S. 187 of the Act applies only to a 
forbearance during the period allowed by the 
law of limitation for suing the principal debtor. 
Mahomed 8hareef v. Ghaitu, 2 N. L. B. 42. 
Drake -Brockman, a* j. o. 

References.—. 11 A. 810, 24 A. 504, Jh\, 5 B. 
647, 12 C. 830, R. 

(80) & 186 — Execution of decree— Surety , 
discharge of, by giving time to principal- 
debtors. 

Held , that, in a case where a decree is passed 
to the effect that, if it remained unsatisfied 
after execution hod been taken out against the 
principal judgment-debtors, the appellant who 
waB a surety, would lie responsible for the debt, 
the liability of the surety was not discharged 
by the decree-holder's giving time to the prin- 
cipal judgment-debtors to pay up the decretal 
amount, because S. 185 of the Act does not 
apply to Wims which have been decreed. 
Parbhu Dayal v» Ram Ratan, 0 O. C. 28. 
Scott, j, c. 


(40) S. 143— See No. 5, supra. 

(41) S. 144— See No. 5, supra . 

(42) Ss. 351 k 161 —Bailee when not liable 

for loss of thing bailed— See Civ. Pro. Cook, 
Bo. 28, 70 P. K. 1906. ^ 

(48) S. 161— See Civ. Pro. Oodjs, No, jfff 70 
P.R. 1906 and No. 42, supra . # 

(44) Ss. 187, 188-Principal emd/Agont-^ 
Agents’* power to borrow for ftg jjNnei pal~$ 
Liability of principal, * 

Suits were brought against >one F, i 
priotor of certain silk factories, and anotl 
on account of sums of money lent to thelajfcer, 
who was the agent of the former. Tljg Subordi- 
nate Judge decided that F alone was liable 
to the plaintiffs for the loans contracted by his 
agent, M, holding that even if M had applied 
for his own use the moneys alleged to havbbeen 
borrowed by him for F, that circumstance 
could not affect honest third parties like the 
plaintiff*,M might be liable top for these modeya 
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to F w*« entirely liable to the plaint*#?. 
F preferred thi present appeal from the said 
dome against him. One of thft qtotlom lor 
determination wan whether If had authority, 
express or implied, to borrow money bo as to 
bind F. It woe not deputed that M had no 
written authority to borrow, because the power 
Of attorney executed m his name by F gave no 
*Uoh authority ; but the plaintiffs contended 
that, by reason of his position, M had an im- 
plied authority to borrow and they placed re- 
liance lor their contention on Sb. 187 and 188 
on the Act. Held, though the said sections 
oonfcain provisions authorising a manager to 
borrow, if necessary , yet such general provi- 
sions are subject to modifications in particular 
oases, and, in this case, since there is nothing 
in its circumstances from which it could be in- 
ferred that the agent possessed any power to 
borrow the said provisions have to be regarded 
as so modified. Ferguson v. UutChand Bold, 
88 0.848. • 

Ghose and PargtIter, jj. 

(45) S. 188 — See No 44, supia. 

Ss. 188 and 189- T, 314. 

S. 213 — I, Limitation Act, No. 70, 

8a . 230 and 230 (I) -1,948. 

(46) 5s, 240 and 243 — Pai tnership, teats of— 
Participation in pwfitsby lendet -Taking 
active interest in business —Holding out as 

% partner to dtrangeis— Estoppel— Intention 
— Evidence Act (1 of 187V), S. 113. 

The right to participate in the profits of trade 
s in itself a strong test of partnership ; but 
participation in profits, although strong evidence 
is not conclusive evidence of a partnership and 
the question of partnership must be decided by 
the intention of parties to bo ascertained from 
the contents of the written instruments, if am , 
and the conduct of tho parties. 

It being established in this case with regard 
to a person’s relation towards a business carried 
on With his money, that he was a mere londor ; 

held) that neither the fact of his parfctoipa- 
tixfg in tho profits nor that he took an active 
interest in the business were inconsistent with 
his position as a lender (a). 

Whore the question wasas to whether a per- 
son, though not in fact a partner, did by his 
acts and conduct hold himself out to strangers 
as such, so as to become liable by estoppel; 


Contract lot (EX Of tm)r~(C<mclud«d). 

held, that to establish such liability, it was 
not essential to show tho tho acted fraudulently 
or negligently. Even want of knowledge on his 
part of the effect of his acts and conduct would 
not absolve him from liability, if his acts and 
conduct were such as would induce a reaso- 
nable man to believe that ho was a partner and 
to act upon such belief (6). Colonel A. R. Por- 
ter Vo W. Instil, 10 C. W. N. 818. 

Mxraa and <C ah reuse, jj. 

Referenda.— (<r) 10 B. L. R. 312 and 88 Oh. 
D. 288, F. (b) 10 I. A. 203 ; 4 H. and N.540; L. 
R, 10 C.P. 316 and 10 B. and C. 128, Refd. to , 

(47) S. 245 — See No. 46, supia. 

(47 -a) S. 247 — See No. 8, supra. 

(47-b) S. 248 — See No. 8, supra. 

(48) 8. 261— Partnership— Death of a pattner 
—Liability of his estate for subsequent 
losses— Heir not liable unless he assents and 
substitutes himself in the place of {he de- 
ceased — Minor heir— Construction of a 
clause in the partnership deed. 

Prima facie , douth iuvolveb a dissolution of 
the partnership. 

Under S 261 ol the Indian Contract Act, 
1872, even if a partnership continues aft>er the 
death of a paituor, the estate of the deceased 
is not liable m respect of subsequent obligation, 
m the absence of an express, agreement: 

held , ou h construction of a clause in the deed 
of partnership that it was a provision entitling 
the heirs of a deceased partner to come into the 
partnership ill place of the deceased partner, 
under whom thev claimed ab heirs, and that it 
did not impose an obligation on the estate. 

If, and ho far as it becomes operative, it 
makes the heirs partners, and as such perso- 
nally liable But liability cannot bo imposed 
Upon on heir unless ho assents to it. fto that 
in order to render any hou of a deceased part- 
ner liable towards the other partners, it is ne* 
cessary to establish that the heir had come in 
and become a partner, or in other words, had 
in ctrou instances of the case, taken an advan- 
tage of tho liberty reserved in bis favour of 
joining the partnership in tho placo of the part- 
ner dying. 

The heirs of ono of tho deceased partners 
being minora, held, that it had been impossible 
for theft to take upon themHolves the liability 
of the partnership* Mttlchand Harotam v. 
Maneokahand Harjivan, 8 Bom. L.R. 8 

Bill LaWBKHCS Jb&K 1NB,O.J' AftUSSlSLLjt' 
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Contract Act (Travancore). 

(1) S. 55— Sale, payment of vendor's debts 
forming the consideration for—Preswnption 
as to time being of the essence of the con- 
tract — Right to rcsciml on non-payment of 
the debts . 

Where the purchase-money under a sale deed 
has been reserved for the payment of the debts 
of the vendor, as expressly recited in the deed, 
time must be presumed to bo of the essence of 
the contract (a), and so, where,* in the absence 
of any agreement for the postponement of such 
payment the vendees fail to make the same, on 
the general principles embodied in S. 55 of the 
Act, the vendors have the right to avoid the 
contr:iet of sale. 

Held, also, where the intention of the parties 
has only been a ready payment of the consider- 
ation and the vendee has failed to act up to 
that intention', mere registration cannot com- 
plete the sale, which may Iks avoided by the 
vendor inconsequence of the vendees’ failure, (b) 
Eapen Mathal v. JLiyappen Mathavan, 
21T .L.R.119. 

Govinda Tillai, HuntA Padma^abha Aiyab, jj. 

References:— ( a) 30 C. 276, U. (b) 17 M. 146, 
21 M. 60 & 27 0. 7, D. 

(2) Ss. 69, 70 — “person interested in the 
payment, meaning of in — Quasi Contract— 
Negotiorum gestor, rights of. 

Suit to recover, from defendants, the expen- 
ses incurred by plaintiff in having celebrated a 
festival in a Sirkar temple. Plaintiff alleged 
that the defendants, who were bound in duty 
to perforin the festival, were not prepared to 
celebrate it, and so he incurred the expenses 
and conducted the festival for them, on orders 
from the Sirkar Held, plaintiff was not entitled 
to recover the costs incurred by him. His 
position, at best, was only that of an agent 
under the Sirkar, to whom the temple belonged. 
Nothing could be claimed by him from the 
defendants, who did not owe any duty to him 
legally or morally. 

Held} also, the plaintiff could not be said to 
have had any 1 interest’, in having made the 
payment sought to bo recouped, within the 
meaning of the term in S. 69 of the Act. 

Held, further, that the defendants having 
previously declined to be liable for the entire 
jfo&ts of the festival, no action can be main- 
tained against them by plaintiff, the negotionm 
gestor , charging them with liability in respect 
Of an act done as against their consent (a), nor 


Contract Act (TraYmncero).— (Cwtchided) . 

could the plaintiff, therefore, claim as under 
the provisions of S. 70, since he performed the 
act and underwent the expenses in spite of the 
defendants’ open and avowed disclaimer of 
their duty to pay the high rates of expenses 
claimed by him. E as varan Perumal Hamblar 
v. Kanuku Sivagurunathan Padmanabhan, 
21 T. L. R. 142. 

Govinda Pillai and Ramachandra Row, jj. 
Reference : — (a) 18 M. 98, F. 

(2-a) S. 70— See No. 2, supra. 

(3) Ss. 235, unauthorized agent untruly re- 
presenting himself as authorized , effect of 
failure of contract by — Damages award- 
able. 

The questions for decision in this case were 
(1) whether defendant, os the pretended autho- 
rized agent of his wife, entered into the contract 
of sale as alleged by the plaintiff and, (2) on the 
failure in the fulfilment of the contract, what 
damages the plaintiff was entitled to. Held, 
that the defendant, untruly representing him- 
self to be the authorized agent of his wife, pro. 
mined to procure a sales of the plaint properties, 
from his wife, in favour of plaintiff and induced 
the latter to advance him moucy for the con- 
sideration and that defendant was, therefore, 
liable under S. 235 of the Act to make good the 
damage thereby caused by him to the plaintiff. 

On the question relating to the moasure of 
damages, it was Judd, that the damages, that 
the party entitled thereto should receive, on 
breach of a contract, should bo such, ns may 
fairly and reasonably be considered, either as 
having arisen naturally from such breach, or as 
likely to have been in the contemplation of the 
parties ns the probable result of such breach . (a) 
The damages on account of loss of profits 
claimed by the plaintiff, in this case, was there- 
fore, not awardable, the same not forming the 
natural result of the alleged breach of contract. 
HaJIEtak Kasim Sett y. Nagendra Pa! 
Krishna Pattar, 21 T.L.R. 73. 

Govinda Pillai, Hunt and Padmanauha 
Aiyar, jj. 

Reference : — (a) 23 L.J. Ex. 182, R. 

Contribution, 

(1) Suit for — by one of the defaulters on his 
purchase of tho pntni at a sale under the Regu- 
lation— S ee Regulation (VIII of 1819), No. 
j 7, 3 C.L.J. 98. 



biGEsf os' cases. 


m 


Contribution.— (Concluded). 

(2) Suit for— by one of the judgment-debtors 
after satisfying entire joint decreo — Cognizabili- 
ty of suit by a Small Cause Court — See Small. 
Cause Courts Provincial (Act IX of 1887), 
No. 12, 8 A.L.J. 6. 

(8) Two properties mortgaged — one sold to 
satisfy a prior claim— liability of second pro- 
perty alone— See Mortgage (Contribution), 
No. 1, 3 A.L.J. 439 and see, also, No. 8, 3 A.L. 
J. 441, Ibid. 

(4) — See Transfer of Property Act, No. 36, 

9 O.C. 259. 

(5) Liability of mortgaged properties to second 
mortgage-debt, when first mortgagee has pur- 
chased and obtained possession of mortgaged 
properties in a sale in execution of his own 
decree on the first mortgage — See Transfer of 
Property Act, No. 63, 4 C.L.J. 317* 

(6) Suit for— in respect of several properties 
liable for the payment of an annuity — See 
Limitation Act (XV of 1877), No. 65, A.W.N. 
(1006), 216. 

(7) — by reason of purchase by decree-holder of 
some of tho mortgaged properties, to be worked 
out in n separate suit and not in execution-pro- 
ceedings— See Mortgage (General), No. 22, 4 
C.L.J. 673. 

See, also , T, 846 ; Contract Act , Nos. 21 
and 22; Civil Code , No. 206 
and Transfer of Pro. Act, Nos. 40 
41 and M. 

•» 

Conversion. 

(l)~~o/ stolen goods— Managing partner receiv* 

ing the goods— Evidence of conversion — 

Liability of firm — Damages, measure of— 

Where the managing partner of a defendant 
firm had, without the knowledge and consent of 
the other partner, received certain piece goods j 
belonging to the plaintiff knowing that they had * 
been stolen and had, within the scope of his , 
authority, sold some of the goods and whore 
there were entries in the books of the firm 
showing that a portion of such sales was placed 
to the credit of the firm. 

Held — That the plaintiff can recover from the 
defendant firm as damages for conversion the 
value of all the goods belonging to him which 
had come into the hands of the managing j 
partner. Hurruok Ch and v. Gobind Lai KJhetry, 
IOC. W. N. 1053. 

Harington, j. 


Conversion.— (Concluded). 

(2)— of wife dissolves marriage— Effect on de- 
cree for restitution of conjugal rights passed 
before conversion — See Muhammadan Law 
(Marriage), No. 3, 148 P. L. B. 1906. 

Sec, also, I , Httndi , No. 1. 

Converts. 

(1) Co-parcencrship between persons converted 
from the Hindu religion. 

Parcenership can lie a part of the law gover- 
ning the rights erf a Christian family converted 
from the Hindu religion. Frauds Ghosal Y. 
Gabri Ghosal, 8 Bom. L. B. 770. 

Jenkins, c. j., and Beaman, j. 

Deferences 9 M. I. A. 195, 12 C. 706 and 
23 B. 80, It. 

(2) Marriage between Hindus — Nature of 
marriage contemplated by the Divorce Act — 
See Act IV ofJ.869 (Divorce), No. 1, 8 Bom. 
L. B. 856. 

Co-owners. 

Mortgage of joint property by some out of 
several co-owners, validitiy of— Sco Mortgage 
(General), No. 17, 4 C.L.J. 543. 

See, also, Joint Property, Nos. 1 to 4. 

Copyright Act. 

See Act XX of 1847. 

Corporation. 

See I, Civil Pro. Code, No. 248. 

Corporation of Bombay. 

See 1, Act I of 1874 (Bombay), No. 1. 

Co-sharers. 

(1) Separate collection of rent — Suit by all the 
co-sharers for entire rent -Maintainabilita 
— Bengal Tenancy Act (VIII of 1885), S. 
m. 

Whero it appeard that some of several co- 
sharer landlords had been collecting their por- 
tion of the rent separately for 25 years, but 
there was no division of tho tenure : 

Held, that there is nothing to prevent the co- 
sharers from reverting to their original condition 
if they are all agreed ; and a suit brought by 
all the eo-sharors for the recovory of the entire 
rent is maintainable. 

An arrangement, under which fractional 
shares of the rent aro paid separately to different 
co-sharers, does not bind tho parties for all time? 
and may bo put an end to by tho tenants or by 
the landlords collectively, though pot by one of 
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Co-sharers. - (Concluded). 

the landlords against the content o! the 
others (a). fihyama Char an Bhattoeharya v. 
Akhoy Kumar Mltter, IOC. W. N. 787. 

Pratt, j. 

] References. — (a) 4. C. 06, 17 C. 696 and C. 9 
W.N. 64, R. 

(2) Profit * , unit for— Mortgagee of co-sharer's 
shares to be joined as defendant in a suit for 
profits. 

Xu a suit for profits by a sharer against an- 
other co-sharer, who has mortgaged his share to 
a third party, and when both mortgagor and 
mortgagee are in possession, Iwth may, at the 
option of the plaintiff, be impleadod as defen - 
dants. Thaknr Bakhfth y. Bhagwan Din, 9 
O.C. 142. 

Chamtkk, j.c. 

(8) Khos-jw4iMKi» of land,* suit for by, co- 
owner tn symbolical possession — Exclusive 
possession by other co-sharers , whether ad- 
verse— Cause of action — Mesne profits . 

Where a plaintiff after obtaining symbolical 
possession of a 10-anua share of some land, 
which was in the actual possession of other co- 
sharers, took no steps for obtaining actonl pos- 
session or a partition, but brought a suit for 
joint-possession with liis co-shirers and for 
mesne-profits ; 

held, that there being no subsequent die. 
possession of the plaintiff, the possession of the 
other co-sharers was not adverse to that of tko 
plaintiff ; consequently, no suit for joint pos- 
session would lie , but that the plaintiff was 
entitled to her share of the profit* which the 
defendants received from the lands (a). Amba 
Debya y. Jnenoda 8undari,4 C. L. J. 254. 
MacphRbson and Stf.veks, jj. 

Reference* — (n) 18 C. 10, V. 

(4) Per Mookkbjef, j.— T he plaintiff who 
complaints of the act of his co-owner cannot 
obtain a decree for demolition of buildings or 
for joint possession, unless he can establish that 
he has sustained some suhHtantj.il injury by 
mmmrnmmo act of which he complains. The 
Coilrt Will not interfere unless it is proved 
. that injury has accrued to the plaintiff by 
mason of the erection of tho building and that 
Betook reasonable stops m time to prevent the 
"fifeotion, Ananda Chandra Ben v. Porbati 
Ben, 4 C.L.J. 398. 

JUkfini and Mookeejee, n. 


€^-sharere*’~(Ce > itd|«d<^. 

References.— 14 C. 189, 14 C. 286, 4 C.W.N. 
788,28 0.228, 290. 60Q,80 C. 901, R. andl 
C.L.J. 487, cited and P. 

(5) Rent suit jor—Caeharer landlords— 
Separate collection, effect of— -Right to sue 
jointly for whole rent— Implied contract . ^ 

From ’the mere fact that the co-sharer land- 
lords have for a long period collected their 
shores of the jama Separately, it cannot be 
inferred that the parties contracted that sepa- 
rate collection should go on for ever. There is 
nothing therefore to prevent the oo-sharer 
land-lords from joining to sue for the whole 
rent. Akhoy Komar Hitter v. Copal Kamini 
Bold, 10 C.W.N. 952 =88 C. 1010. 

Ramfini and Woodroffb, jj. 

Referenoes.-- 4 C. 9G, 17 C. 095, 9 C. W. N. 
84, 10 C. W. N. 787 and 8 C. L. J. 879, It. 

(6) Partition — Buildings belonging to one 
party on land apportioned to another. 

In accordance with a partition made among 
co-sharers in the year 1901 under the orders of 
the revenue authorities, certain buildings erect- 
ed by the defendants while the property was 
undivided fell into the plaintiffs' share. No 
ground rent was fixed under section 124 of the 
Land Revenue Act, 1878. The plaintiffs sued 
for recovery of possession of the landcovered by 
the defendants' buildings and for their demoli- 
tiou - 

Held , that the fact that the land oocupieerby 
the defendants* buildings had been allowed tb 
the plaintiffs on partition conferred on the laW 
ter no right to seek for their demolition, though > 
it was still open to the plaintiffs to ask the 
revenue authorities to assess the ground rent 
on the defendants’ premises. Is war Parshad V* 
Jagwnath,^ A.W.N. (1906), 194. 

Bankrji, j. 

(7) Suit for possession— Alternative claim to 
be put into joint possession — 

Where a oo-sharer sues for exclusive posses* 
sion and in tho alternative for joint possession, 
the proper order to make is a decree declaring 
the rights of tbo parties. , 

A co-sharer is not entitled to a decree for joint 
possession. Dhonraj Pandain Y* fit** m 
Panda, A.W.N. (1906), 194. 

Richards, j. 

Reference.— A.Vf.X. <1905)i 628, J\ 





&fa' i ffitimakfc* info ie& prior ;*i& 
qf^fie^4£a/#fo 
j^>v ^ Jptt^aAr’l 'figfei. ■ ■’; ■'•■ :* /'' * 1 \ 

;V When ceftaip4<^^ landlord instituted* 
'boS^ for th© reatof jote, making al) persons in- 
terested in tier jote' parties defendants, and db- 
v tainod a doovee,a sale in execution of the de* 
1 entile jote to the purchaser, 

' But a sale in execution of a decree for ' rent 
obtained by the same landlords in a suit sub- 
sequently instituted Against the purchaser, but 
after |he latter had parted with his interest in 
the jote to a third party, did not affect the 
rights acquired by such third party by his pur- 
chase, The fact that such third party had not, 
got his name , registered in the zemindar's 
sheriata , in place of the first purchaser was im- 
material as at the second auction-sale, only the 
right, title and interest of the judgment-debtor 
was sold* Umeah Chandra Roy v.GourLal 
Chaudhury, 10 C.W.N. 1042. 

Ghose and Pargiter, jj. 

(8-a) Whether a decree obtained by ‘a co- 
sharer is evidence as regards rate of rent— See 
Evidence, No. 2, 10 C.W.N. 1084. 

(9) Suit for ’arrears of rent or suit for settle- 
ment of account — See Landlord and Tenant, 
No. 6, A, W. N. (1900), 141, 

(10) Ordinarily the possession of one eo-shater 
is the possession of all— See Adverse Posses- 
sion, No. 5, 39 P.L.R. 1900. 


Co^averaisd Lamhardar. y. ■; 

See,* I, Lambardari No; i. K / 

cotti, - ; 9' . . 

(1) General ntle~^4 rlfUr(dknt^Av:ard , silent 
as to costs— Appeal, 

In a suit filed in forma pauperis, the whole 
case was referred to arbitration. The award 
allowed about one-third of the claim but was 
silent as to costs. The Court, in passing decree 
in accordance with , the terms of the award/ 
awfirded*£ull costs to the plaintiff. 

Held, on appeal, that the order of the lower 
Court as to costs was wrong. The Chief Court 
ordered the parties to bear their own Qosts, 
Xartar Singh v. Faqir Singh, 35 P.L.R. 1906. 
/ Kensington and Chitty, jj. 

(2) — when payable out of the testator's estate 
in a suit f of construction of Will— 

The costs of the entire litigation should be 
paid out of the estate where difficulty has been 
created and litigation, in a manner, rendered 
necessay by the act of the testator, viz., by 
reason of the ambiguity or inconsistenev in the- 
provisions of his Will (a). Srlnibash Das v, 
Monmohini ftaai, 3CVL.J. 224. 

Rampeni and Mookerjek, jj. 

References.— (a) (1874) L.R. 7 ILL, 364. F. 

(8) Order for depositing additional— of com* 
mission, whether enforoible when not entered 1 ' 
in the decree— See Civ. Pro. Code, No 22G 
10 C.W.N. 284. ' 


(11) Suit by one of several^-for joint posses- 
sion of one of several properties belonging in 
common to himself and Other co-sharers— Main- 
tainability of such suit — See Right of Suit, 
Ko. 4, 43 P. R, 1906. 

(12) ♦ Sale to stranger wfth concurrence of 

Purchase by such cosharer— Maintainability of 
suit tot pre-emption. See Pre-emption, No. 
39, 8A.L.J. 794. 


, (4)— on appeal from an order merely dismiss- 
ing a suit under S. 113, C.P.C., to be taxed oa 
the footing of an appeal under S. 588, C.P.C.— 
See Civ. Pro. Code, No. 87, 16 M.L.J. 30. 

(5) No appeal lies against a Cou^'^diwotions 
in a compromise-decree in i^peA%f/-oinitted 
| to be provided tor in the agreement between 
the parties— See Appeal, (General), No. 4 . 2 
N.L.R.49. 


S (13)-r-in jqint enjoyment of property, right of 
to joint possession — See Joint Property, No. 
l r 88 Q.1201. 

(14) ,<3ompetenoy of, to divide among them- 
Bfijvee common village land lor tethering cattle 
#o. 2, 182 P. R. 1900. 

Vf by — Liability of joint ■ pro- 

»Prty-';,f«r tenfr-See Lakdujbd and Tknakt 

:Ka,4, J|€, «JT.. r , 

V s >?_ t, j >«wic«fc No. 0 ; 

■ . Aww, 1 if., 1; Pre-emption, 

;•>, so, m, 


(6) SeePnK-BMjmpN, No. 85, A.W.N.(19p0), 
198, 

(7) Court’s power to extend time for payment . 
of— when suit,' withdrawn with liberty to bring 
a fresh Ruit— See Civ, Pno. Con*, No. 818. 29 
M.S7tf { . 

. Jf&t- Ji Civil Pm. Code, Not. 50, 69 and 
1M ; Act V 0/1881 (Probated Ad- 
ministrtttion), Nf>. 8;. Right of' 
suit, No. 81 '.Transfer of Property 
dot, No. 16 and 1, 351=354. 
Co-t$nant,—&f<" I, Cosharers, No. 7. .« 
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Council. 

Wrong ad vine of — whether sufficient cause 
within the meaning of S. 5 of the Limitation 
Act— See Limitation Act, No. 6, 3 A. L. J. 216. 

C ommit 

Certifying — in Chamber matters— Practice — 
What circumstances are taken into considera- 
tion by Court — See Practice (High Court), 
No. 1,‘ 7 Bom. L. K. 753. 

Counsel's Fees. 

See I, Costs (Civil Cases) No. 7 . 

Court. 

(1) Agreement of 'parties to refer question to 
Court for decision — Decision , if appealable — 
acting as arbitrator — Extra cumim curiae. 

In the course of a suit for recovery of posses- 
sion of some land, the parties who owned 
different shares of a Pergunnnh came to an ag- 
reement to the effect that they should ask the 
Court to decide the question of title on the basis 
of the thakbust map only, and the plaintiff 
said he would abide by that decision. The 
Court decided accordingly and held that “ the 
thak map itself showed that the plaintiff's 
predecessor and liis co-sharers wero disputing 
about the land and the survey map showed that 
it was newly formed chur land, and that, in 
such circumstances, the thak map could not be 
held sufficient evidence of plaintiff’s title.” 

Held— That in deciding the question on the 
basis of the thakbust map, in aecordance with 
the agreement of the parties, the Court acted 
as arbitrator, and hence no appeal lay from that 
decision. Kumar fiaradfndn Roy v. Bhaga- 
Bati Debya Chowdhuranl, 10 C.W.N. 835. 

G hose And Caspkhbz, jj. 

(2) Inherent power of — to revise its own order 
made ex parte — See Civ. Pro. Code, No. 3, 3 
C.L.J. 276. 

(8) Inherent power and duty of— to act 
according to equity and good conscience in 
cases for which no express provision id made— 
Seo Act VIII of 1800 (Guardian and Wards) 
No. 1, 3 C.L.J. 29. 

(4) Inherent power of— to sot aside ex pat'te 
to orders for execution of conditional decrees— 
See Execution of Decree, No. 1, 10 C. W N 

-606. 

(5) Power of— to extend time provided in S. 
89 ot the Transfer of Property Act— Seo Trans- 
fer of Property Act, No. 82, 10 C.W.N. 910. 


Court.— (Conceded), 

(6) Duty of, to amend plaint when necessary 
on order for paymenlof additional Court-fees. 
See Court fees, No. 5, 21 T.L.B.l. 

(7) Power of— to grant relief under a compro- 
mise different from that asked for in the plaint- 
See Civ. Pro. Code, No. 220, 16 M.L.J. 354* 

(8) Settlement— , whether can act under 
verbal instructions from a superior settlement 
Court— See Act XVI of 1865 (N.W.P.), No. 1, 
9 0.C.801. 

(9) Power, of, to call for and impound docu- 
ments not put in evidence — See Stump Act 
(II of 1899), No. 7, 131 P. L.B. 1006.( F. B.) 

(10) A — cannot review its own decree, sub- 
sequent to dismissal of appeal therefrom— See 
Civ. Pro. Code, No. 290, 4. C. L. J. 566. 

(11) Adjudication of Collector as to amount 
of duty chargeable how far binding on — See 
Stamp Act (II of 1899)', No. 7, 181 P. L.B. 
1906 (F. B.) 

See, also, I, Civil Pm. Code , Nos. 154, 247 
and 250; Contract , No. 1; 
Guardian and Wards Act, No. 1; 
Execution of Decree , No. 16; 
Fraud, No. 10; Jurisdiction 
(of Civil Courts), No. 46; Legal 
Practitioners, No. 1 ; Heceiver , 
No. 1 ; Practice (Mis. Cases), 
No. O , and Specific Belief Act, 
No. 12. 

Court Fees. 

(1) Payment of— for sot-off claimed in a'* 
written statement— Sec Civ.Pro. Code, No. 85 
10 C. W. N. 199. 

(2) The right of the Crown, in a suit in 
forma pauperis to be paid its— in preference to 
allother creditors— See Civ. Pro. Code, No. 
232, 10 0. W. N, 857. 

(3) Purchase by mortgagee, in execution of 
decree, of mortgaged property— value of pro- 
perty for purposes of— See Mortgage (Gene- 
ral), No. 18, 10 C.W.N. 1010. 

(4) — payable in suits under S. 530, Civ. Pro- 
code— See Civil Procedure Code, No. 276, 2 
A.L.J. 591. 

(5) Suit, for damages , Title to laud sought to 
be established in — Payment of additional 
fees— Duty of Court to amend the plaintiff 
appropriately. 

This suit was one for damages for defen. 
dant’s wrongfully harvesting and remov- 
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Court ha*.— (Concluded)* 

ing t crops from pontiff's lands, The 
plaintiffs title to the lands themsel- 
ves was in dispute. The question for decision 
was whether a plaintiff, whose title to lands is 
in question, can frame his suit for a minor re- 
lief alone so as to avoid payment of higher Court- 
foe and whether such a plaintiff can he com- 
pelled to amend his plaint and pay the higher fee. 
MM, that, in pursuance of a uniform course of 
decisions of the High Court of Travancore, the 
Court ought to ascertain the real object of the 
suit and, when it does ascertain, as it did in 
this case, that the object of the plaintiff is to 
evade payment of a higher Court-fee by framing 
his suit as for a minor relief only, to compel 
him to amend his plaint and the pleadings and 
to pay the higher duty, having regard to the 
value of the subject-matter of the suit. 
M&thoonl Thommen v. Raman Narayanan, 
21 T.L.R. 1. 

See /, Civil Pro. Code , Nos. 231 and 296 ; 
Execution of Decree, No. 24; Limitation 
Act , No. 102 . 

Court Fees Act (Y1I of 1870). 

(1) Appeal from decrees under S. 330 , Civil 
}*ru. Code, directing surrender of possession 
Ad valorem Court fees payable on. 

Where a person obstructed the execution of a 
decree for possession of property and his claim 
was registered as a suit under S. 330, Civ. Pro. 
Code, which resulted in a decree directing him 
to deliver up the property ; held, that the 
stamp-duty payable on his appeal from such 
decree was the ad valorem fees in respect of the 
properties the decree directed surronder of (a). 
Balasundara Mudellyv. Rajalingam Chettiar, 
29 M. 172. 

ScniULHMANiA Ayyar, Offg. c.j. and San- 

KABAN NaIR, J. 

References, — (a) 8 C. 720, 10 B. 238, F. 4 
M. 420, D. 

(2) S* It Art. 1—Sch. H, Art . 11 — Order j 
directing an award to be filed— C.P.C., 8. 
526— Order having the force of a decree. 

The present appeal was brought against a 

judgment and decree directing that an award, 
made on a reference to arbitration by the par- 
ties without Idle intervention of a Court of jus- 
tice, be filed under S. 526 of the C.P.C. The 
decree was for a recovery of a sum ft money. 
-The appeal memorandum was stamped with 
a stamp of Rs. 2, as for an appeal falling with- 
24 


Court Feet Art (YII of iM10)r~(Continued). 

in Art. 11 of Soh. 11 of the Act. Held, that an 
order directing an award to be filed is an order 
having the force of a decree and is in effeot a 
decree (6) and that, consequently, the appeal 
memorandum ought to boar an ad valorem fee 
calculated on the amount decreed to be re- 
coverable as provided by Art. 1, Sch. I of the 
Court-fees Act. Hart Mohan Singh ?, Kali 
Prasad Chaliha, S3 0. 11. 

Ghosh and edit, jj. 

References,— (a) 29 C. 167, F. 5 A. 333, lle- 
cision of Oldfield, j. in 5 A. 333, approved and 
23 C. 723, 1). 

8s. 6, 9 , 10 and 28 — Sec I, Civil Pro. Code , 66 

(8) 8. 7, cl. (4), Sch. TI, Art. 17 , cl. 1. 

Per Russum., Ao. &. j. — A suit for a decla- 
ration with consequential relief falls under 
para 4 (c) of S.*7 of the Court Fees Act, and so 
it is a Kuil ‘‘other than” those reforred to in 
paras 5,6,9 and 10 (d) of that section. 

The words “as determinable” in S. 8 of tins 
Suit Valuation Act, mean determinable by the 
Court, which has to try the case. DayaFam 
Jagjivanv. Gordhandas Dayaram, 8. Bom. 
L.R. 885. 

BtKSEU.. All. c. j., & Aston, j. 

References:- 2 A. 720, 13 C. 162, 15 B.L.R. 
App. 1, 4 B. 515, 29 B. 207, 8 C. 975, 29 B. 229, 
17 C. 680,688, 8 C. 75, 9 B. 20, 27 M. 480, & 8 
B. 31, li. 

(3-a) S. 7, IV C — Suit by member of Mali i- 
bar Tarwad to set aside karar entered into 
during his minority by adult members of the 
Tarwad—Nature of suit — Application of 
Rule No. 2 of High Court Rules (Madras). 

Where a member of the tarwad sues for a de- 
claration that his right as a member is unaffect- 
ed by a karari Centered into during his minori- 
ty by the adult members of the family includ- 
ing the kamavan, held that the right view in 
such instances is that the transaction would 
bind memljers, who are not actually consenting 
parties, only if the considerations if any, which 
pass, and the othor attendant circumstances, 
constituted it a valid exercise of the power of 
the kornavan and the others, but, otherwise, it 
is altogether void. Though a transaction, which 
is void, may, under certain circumstances, be 
cancelled by a Court, at the instance of a pei** 
son not party to it, on the ground that it would 
throw a cloud on his title, it is not true that 
such a person must get rid of the * transaction 
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tot fid to (TO of 

by having it actually cancelled, in order to rely 
on its invalidity oh against him. In this view, 
the above suit is a suit for a mere declaration, 
and not one for declaratory decree with con- 
sequential relief falling 'within S. 7, IV G. 
Nor does Buie No. 2 of the High Court rules 
(dated 90th February, 1008) apply to such a oat*. 
That rule must be confined to cases of the preci- 
se description provided for by S. 7, IV C. Vis., 
suits to obtain a declaratory decree or order 
where consequential relief is prated. Chlnga- 
cham Ytttil Banker An Hair v. Chlngacham 
Ytttll Gopala Menon, 1 M. L. T. 419. 

SCB1UHAMA«U AlYAB & MOOHE, JJ. 

8 . 7 (4) (c) and Art . 27 and 8. 7 (IF), ch. (r) 
d (d) —I, 337 d 358. 

8. 7, ch 5 — Sec T, Civil Pro . Code, JVo. 87. 

8. 7, cf. 8, proviso, 8—1,356. 

(4) fils. 7 sufr-aa. F and FI and 28— Court 
fee— Pre-emption — Valuation of suit — Ap- . 
peal— Act No. Xof 2897 ( (lenetal Clauses j 
Act), 8. 3 (59). 

Held, that the expression 44 the year next be- 
fore the date of presenting the plaint ” occurring 
in clause (c) of sub-section V of S, 7 of the Court 
Fees Act, 1870, denotes a period of 805 days 
reckoning backwards from the date of presen- 
tation Of the plaint. 

Held , also, that where a Court had based its 
decision*** to the valuation of a suit upon a 
wrong construction of the expression “the year 
'next before the date of presenting the plaint,” 
an appeal was not precluded by S, 19 of the 
Court Fees Act, 1870. Ghaii Bam ?, Haifa* 
bind, A.W4*. (1906), 66*8 AX.J. 944*98 A. 
*U. f 

Bpbkur, J. 

(5) S . 7, tub-section F, cl. (b)— Pre-emption 
—Definite share in a Bhaiyachara tillage 
—Court-fee— Plaint filed intentionally tn 
wrong Court— Return of plaint. 

In a bhaiyachara village certain plots of land 
amounting to half of a hhata paying revenue to 
Government were sold. The plaintiff sued to 
per-empt. >0 

J t$fW the property sold was a definite 
the estate ptiying revenue to Govern- 
and the Court-fee was payable under cl. 
(b) at sub-sccticn V, of S. 7 of the Act. 

bMd* further, that if a plaint is filed iuten- 
tionally in«a wrong Court to give it jurisdic- 


tkm, the Court should smm it to be presented 
to the proper Court and should not dismiss the 
suit (a) Babatia t. Atpal* 8 A.L.J* 6ll*A.W. 

N, (1900), 196. 

Baksbh, i. 

Reference.— in) 16 A. 986, F. 

(6) 8s. 7 {Y) (f), 21— Suit for settiewent Of 

accounts, valuation of— Arbitrary value 
fixed by plant tiff— Finding of Court as to 
amount actually due exceeding itspecuniary 
jurisdiction , effect cf— Suits Totoafton 

Act , 1687, 8.8. 

In a trait foe settlement of accounts, where the 
actual amount due to the plaintiff is, at 
the inception of the proceedings, unknown to 
him and can be ascertained definitely only after 
enquiry, the plaintiff is allowed by law to place 
an arbitrary value on the relief sought by 
hiip and pray for a decree for such sum as 
might be found due to him from the defendant. 
This valuation it}, however, merely tentative, 
and the actual value of the suit is the amount, 
which the Court subsequently finds to be due 
to plaintiff, and if, in any such case, aqch 
actual value is found to exceed the pecuniary 
limit of the Court’s jurisdiction, the Court is 
not competent to pass a decree in the case but 
should return tbo plaint for presentation to a 
Court having jurisdiction. Manna Lai V# 
Samandu, 46 P. B. 1906*94 P.L.K. 1906. 

Johkstohe and RaITIGAN, 99 . 

References.— 160 P.R. 1888, 58 P.R. 1909, 
and 81 C. 865, Appr., 31 C. 550, Dies. 

(7) S. 7 (VI)— See No, 4, supra. 

(8) S. 7, cl (9)— Redemption* suU for^Court 
fee on memorandum of appeal, how com- 
puted. 

In a suit for redemption when the mortgagor 
or the mortgagee appeals, not raising the ques- 
tion of tbs right to redeem, hat challenging the 
amount held by the Court below to be payable 
by the mortgagor, the Court-fee should be Com* 
puted ad valorem on the difference hefrfeen (he 
amount found to be payable by the Court 
and the amount whioh the eppeUa^ 
should be paid.BUB Adhtn f, 9 

O. C.168. 

Chamieb and Wnrxs, os*. v r ' 

Rejrrmctf.-l O.C. 87, 4M.B.C.A. . 

No. 189 of 1906, 40,' I# A, *», 

B, 
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' (9) fi. ft el. (9), mo ring* ■wtdtr, 

fmtpi^lMmttapahfrot*, to pecompitirt 
. .on ditpul* 4* 

Art. ItSfScK. 1. 

« 

Th* natural construction of the *ards 
j^ubjeot^etter in dispute/* as used in Art. I 
of 8oh. I of the Act, would require there be mg 
fats^Mted, when a memorandum of appeal is 
tmmrn&t as applying to the matter in dispute 
In the hppes}* From the provisions in 8. Id of 
the Act, it is quite dear that the intention and 
policy of the legislature has been to take up, as 
the basis and criterion for the purpose of com- 
puting the Court fees chargeable on appeal, not 
die amount orvaluq of the subject-matter 
originally in dispute in the suit, but that of j the 
subject-matter actually in dispute on appeal (a). 

The provisions os to suite, by or against a 
mortgagee, in 6. 7, cl (0) of the Act are intended 
to apply only to suits, in the firet instance, and 
not to the cases of appeals therefrom, which 
latter (unless otherwise provided for) are charge- 
able, for Court fees, on the subject-ms ^ter 
actually in dispute therein, as piovidod for in 
the said Art. 1, Sch. I of the Aot. Reference 
under Court Fees let, 1870, 29 Id. 8C7 -16 M. 
L.J. 287. 

Wbot^cj., and SrBiuHMAtttA Ayyab, j. 

References.— (a) 27 A. 447, F.; and 10 B. 41, 
Hiss. 18 A. 94 and 14 If. 480, R . 

&, 7— cl. 9-See 1, 858. 

S. 9— J, Civil. Pio. Code , No. 66. 

S. 10— See I t 859, 860. 

(10) Ss. 10 and 12— Court-fee— Procedure— 
ffytond Appedl—. Appeal to lower appellate 
Coutt bp respondent in a High Court 
insufficiently Stamped. 

Whom it woe discovered in Second Appeal in 
the High Court that the respondents, when appel- 
lants in thslower appellate Court, had not paid a 
sufficient Court-fee on their memorandum of 
appeal in that Court, and, up to the date of the 
hearing of the plaintiff's appeal in the High 
Court* though called upon to do so, had not 
mode good the deficiency, it was held, that the 
pnS^r $rtfoednfe wot hot to dismiss the respon- 
dents* appeal to the lower appellate Court, but to 
my the Issuing of the decree, if any, of the High 
Court In favour of the respondents until such 
time OS the additional Court fee due by them 
might he paid. Rohan 1*1 v. Road Batova, 


Court Fees Art (File* imh^iContrn^ 

A. W. H. (1995), 280*2 A. h. 5. 889 (F, B.)=2S 
A. 270. 

8r utley, o*7., andBuaitrrr sndRion- 

AADS, JJ. 

ftefetenecs.—9Q k, 862, F., 20 A. 277, over- 
ruled. 

(11) 8. 11, applicability of, to ajypUcatbn far 
ascertainment of past and furture mesne 
profit* — Awaid of interest and of mesne pro- 

*fits, distinction between — Cti\ Pro. Code , 
Ss. m, 211, 018. 

In this ease, the decree holder 1 appellant, ha- 
ving obtained decrees for the mesne profits 
accruing due both previous to the institution 
of the suit and after that date up to the date 
of recovery of possession, applied for the ascer- 
tainment of these mesne profits. They were so 
ascertained, and exceeded the amounts, on 
which Court-fees had alroady been paid. The 
Court ordered the deficit Court-fees to be paid 
withina fixed time ; but they were not so paid* 
Held , that, under the above circumstances, the 
applied tion was right) \ dismissed by the Court (a) 
since in such cases where the suit had been 
instituted for the post as well as the future 
mesne profits and an amount was claimed 
and fees paid in respect of the former, the 
provisions of 8. 11 of the Court-Fees Act have 
lawn held to be applicable (b). 

Held, further, there is no analogy between 
interest awarded under S. 209 of the Code of 
Civil Procedure and mosno profits and 

awaidod under Ss. 211 and 212, subh interest 
forming no part of the claim or the relief 
gn&ted, as in the cose of mesne profits. 
Dwarks. Ruth Biswas v« Debendra Rath 
Tagore* 83 C. 1282. 

Rahtini and Habington, jj. 

References: -(a) 24 C. 178. JF (b) 2 A. 
682 & 15 B. 416, F. ^ 

(11-a) S. 11— See No. 6, supra. 

(11-5) S. 12— See Nos. 4 & 10, supra, 

(12) Refund under S. 18 of the— of fjie Court- 
fee paid on on appeal from an order rejecting a 
plaint under S. 118,C.P.C.— See Civ. Pao. Conn 
No. 87* 10 M,L. J, 80. 

(18) Ss. 17, Application of, to eases where 
reliefs claimed are cumulate'*— "Two or 
more distinct subjects,” meaning of. 

w 

There is nothing m the language of S. 17, to 
warrant the operation of the section lieing con- 
fined to eases in which the reliofa am cumula- 
tive (a). • 
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Court Fees Aet (YII of i&JQ)*— (Continued). 

The phrase “ two arc more distinct subjects ” 
in S. 17 muy not admit of precise definition 
applicable to all cases, and it may be that, 
where reliefs are claimed in the alternative, 
with reference to the samo causes of action, 
S. 17, would not govern the case. That may also 
bo so, when the relief claimed is one and 
the same, though the claim is sought to be 
made out on distinct or alternative grounds. 
But, where a claim for redemption is based 
upon tha alleged right of the plaintiff as 
mortgagor, while the alternative relief is based 
on a contract for a further mortgage, which is 
distinct from the earlier mortgage right, 
though both are evidenced by the same instru- 
ment, the alteraativeclaims arc distinct matters, 
which could have been made the grounds of 
separate suits, and it would, therefore, seem to 
be reasonable to hold that they, are “distinct 
subjects,” within the meaning of S. 17, for 
purposes of Court-fees and jurisdiction. 

Where, therefore, a claim is in the alterna- 
tive, first, for redemption of a mortgage, the 
principal amount secured whereby is Rs. 3,000, 
and in the event of that failing, secondly, to 
recover, from tho defendants, sums aggregating 
more than Rs. 2,000, on the footing of a 
mortgage to be oxccuted by the plaintiff 
(mortgagor) to the defendants, in accord- 
ance with certain provisions contained 
in the earlier mortgage, the suit embraces two 
distinct qjibjccU and the value of the suit, for 
purposes of Court fees, is more than Rs. 5,000 
and, consequently, tho High Court, and not 
the District Court, has the jurisdiction to hear 
the appeal from the Subordinate Judge in this 
case, Hurthi Khundan y, Anantanaray ana 
Pattar, 16 M.L.J. 462-1 M.L.T. 426. 

SUBBAHMAKIA AlYAH & BENSON, 33 . 

Referenceih — (a) 6 B. 302 & 15 B. 82, Jl. 

See J, 361. 

S. 19 D- See 7, 361. 

S. 26-* — ~~See „ ,, 

(14) S . 28— Civil Proccdwr Code , 8 . 54 — Suit 
filed on last day of limitation on an 
insufficient Court fee — Limitation . 

Where, by a mistake of the plaintiff, and not 
o!;&e Court or of any officer of the Court, a 
ptfftt was filed upon an insufficient Court fee 
att&thfewas not discovered until after the period 
of limitation for the suit had expired, it was 
held i hat the feuit was barred (a); Ram lahal 


Court Feel Ac t (ITl! «tf #70).— (Concluded). 

Singh Y# Dttbri Ra4 A.W.N. (1906), 31*38 A. 
S10«3 A. L, J. 038* v- /■ 

Stakjlky, c.j. and .btJHKiTT, j. 

Reference a. -r-(a) 12 A; 57 ; 23 A. 423 ; 12 A. 
129 and A.W.N. (1904), 183, F. 24 M. 331, 

Dies. , ■“ ,v- 

See t also , /, 362. 

(15) Sch. I, Art.l. — Portion of mortgaged lmd 8 
declared not liable for mortgage debt— Appeal 
against this mortage decree— Mortgage debt 
greater than the value of exonerated proper- 
ty— Value of appeal. 

Where the question raised in an appeal is 
not a question of amount, but is a question as 
to the liability of certain lands, exonerated 
from liability by the lower Court, to bo proceed- 
ed against for a mortgage debt due to the 
plaintiff, the market-value of the exonerated 
property, if it is less than the mortgage debt, 
must he taken to be tho value or. tho subject- 
matter in dispute in the appeal for purposes of 
Court-fees. Such a case is governed, not by 
S. 7, but by Art. 1 ol Sch, I of the Act. 
Kesavar Appu Ramakrishna Redd! v. Kotta 
Kota Reddi, 1 M. L. T. 311 (F. B.) = 16 M.L.J. 
458. 

White, c. j., Benson and Wai.lis, jj. 

References 4 U. 839, F. t 10 M. 187, Appr n 
13 M 508, R., and 16 M. 326, Distd. 

(1G) Art. 1— See No. 2, supra. <- 

(17) Art. 11, Sch. II— See No. 2, supra . 

(T7-a) Art. 17 (1), Sch. II — See No. 3, supra. 

(18) A rt % 17 , ? a, Sch. II — Court fee— Suit to 
recover possession of a share in immovable 
property after partition. 

Whore, on the face of the plaint, it appeared 
that the suit was in fact a suit to establish the 
plaintiff's title to a one-third share in certain 
property und to recover possession of the same, 
a claim for partition being added to make the 
relief sought effectual, it waB held that, an ad 
valorem fee was payable on the plaint and not a 
fee of Rs. 10 as provided by Art. 17, cl. vi of the 
second schodule to the Act. Wall-uUali y. .. 
Durga Prasad, A.W.N. (1906), 38=8 A.L.J. 
181=28 A. 840. 

Banebji and Richards, 47. 

References . — 18 B. 200 and 8 C. 757, Refd. 
to* 



SW DIGEST Ofr CASES. 


Goart ofWurd*. >, 

Appointment ae administrator of a nominee 
of tho — See Act V of 1881 (Probate), No. 6, 
1GC.W.N. 241. 

See, also, I, 863 and Act IK of 1879 (Court o) 
Wards, Bengal), No 1. 

Court of Words Act (Bengal). 

See under Act IX of 1879 (Bengal). 

See under Act VIII of 1890 (Bengal). 

Cdvenant. 

(1) A collateral— by means of distinct letter 
not to sue upon a pro-note for a specified timo is 
no bar to a suit tboreon within such time— See 
Promissory Note, No. 1, 16 M.L.J. 103. 

(2) — under a counterpart executed by a ven- 
dee to one of his vendors providing for resale of 
the property to him— Whether the transaction 
amounts to a sale or mortgage— See Vendor 
and Purchaser, No. 2 f 1G M.L.J. 106. 

Crop*. 

— delivered along with laud delivered under 
decroo for redemption —See Civ. Pro. Code, 
No. 144, 3 L. B. R. 129. 

See I, Limitat'um Act , No . 43. 

Crown. 

(1) Prerogative of tho— in insistiugon its costs 
iua suit in fonna pauperis being paid in prefer- 
ence to other creditors— See Civ. Pro. Code, 
No. 232, 10 C. W. N. 857. 

(2^ Power of the — to dismiss its servants at 
will— Soo Secretary of State, No. 1. 83 C. 
669. 

Crown debt. 

See under Crown. 

Grown Grants lot 

— See Act XV of 1895 (Crown Grants), No. 

1, 8A.L.J.628. 

Crown Lands. 

See I, Landlord and Tenant , No. 19. 

Curators lot ? 

See ACT XIX of 1841. 

Custom. 

(1) Pre-ewption-— ‘Taraf Ravi’ sub-division 
of Multan City~I>unjab Laws Act , 1872 , 

8 . U. 

The two questions for decision in this case 
were (1) whether a .Certain locality known as ; 

• Taraf liatvi outside the City of Multan, can I 
be considered to be a sub-division of Multau | 
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Custom.— (Continued). 

City within the meaning of ‘ sub-division’ in 9. 
11 of tho Punjab Laws Act, 1872 and (2) who- 
thcr the custom of pre-emption prevailed there- 
in. Pound, on a consideration of tho evidence in 
this case, (1) that the locality known a * Taraf 
Hari,' a suburb of Multan City, within the 
municipal limits of that City, was a * sub-divi- 
Hion’ thereof for purposes of S. 11 of the Punjab 
Laws Act, 1872 and (2) that the custom of pre- 
emption did prevail therein. Adulla Y. P mui tt 
Ram, 42 P.R. 1906. 

RobeRtson and Chitty, jj. 

References. —83 p.R. 1889, 165 P.R. 1888, 86* 
P.R. 1901, 170 P.R, 1889, 70 P.R. 1898, 87 P R 
1890, Ji. 

(2) Declaratory decree obtained by reversioner 
entitling alienor's heirs to the property after 
his life — Suit by an after-born son of alienor 
to recover ptoperty— Right of such son to take 
advantage of the prior decree . 

The land in suit was sold by one G to the 
father of defendants (1) and (2). Two of the 
collaterals of G brought a suit against G and 
the ^vendors and obtained a declarator}* decree 
to tho effect that, after G’s death, his heirs 
| would be bound by the alienation only to the 
j extent of a certain charge on the land and would 
lie entitled to got back the property on payment 
of the amount of such charge. Held , that suoh 
a decree obtained by tho revorsioner against the 
alienor and alienee enures for tho benefit of 
whoever may be tho person entitled fc% succeed 
when tlio inheritance falls in, provided always 
that such heir is himself a descendant of the 
common ancestor of himself and tho alienor 
who aiionated the land. 

The right to inherit land and the right to pro- 
tect that land from improper alienation do not 
stand on the same footing under customary Jaw. 
The former is derived through the immediately 
preceding ancestor, but the latter is a right 
which acrucos to every descendant of tho orgin- 
al holder of the land (a). So, whore, as in the 
present case, some of those descendants have 
successfully sued to protect the estate and oh. 
tained a declarator} 1 decree, the person entitled 
to succeed when the inheritance falls in, whe- 
ther he be an after-born son or another, is en- 
titled to the benefit of the results of such a suit 
in the ahsenoe of any special causes debarring 
him from such a right. Muhammad Dinw 
Fatteh Muhammad, 24 P.R. 190G«96 P.L.R. 
1906. 

Robertson and Rattigan, w. 





X3-^- - * 

P^etxwx\—{a)BlL P.R. 1898,J?’« ^■■‘^ 

. .^«4*«o»t’a right ! to waxed to ^/f^pe^y of 
fag adoptive father's father when the, adop> 
tive father dies m the life-time of kisfather. 

'■'tn the cose of a formal adoption with custom-^ ; ; 
my ceremonies, the adopted son is entitled, even 
: among Jats, to succeed. to the property of W« 
Adaptive father’s fattier, though hie adoptive 
fefehef tied in the life-time ‘of hie father and 
$d not inherit property from hten. 

Quaere . — Whether an appointed heir is so 
entitled ? Bhagwan Sing r. Gurdial Biugh, 80 

Kt,R.lW. 

Ghattbiui and Johnston®, w. 

Law—Mwriage—Mari'iage of a 
' Vt Bern Khatri wifA a £rahpw»*-- k BW. 
v i Bed* JTAafri married a BruKmiai and, be- 
fdfe hie death r made a will in respect of hie 
property in favour of theson bom of the union. 

■ Meld, that the parties not being shown to 
.have been agriculturists, the will was not open 
* to any objection on the part of the testator’s 
brother and nephews, who contended that the 
Will was inoperative, and the testator’s son 
. being illegitimate, had no right to succeed to 
•the property of the testator. Prexndh y» Bant 
Rami 77 P. L. R. 1906, * 

' Ckatt^bji and Johnston^ jj. 

{$) Custom of Motap^Ttes Judicata— £»i\ Pro. 
;'/ w / Code, 8 . 17— Competency of the Court in 
, , whiehthe suit was instituted . 
f ' The custom of Motap exists among the 
Ghfed&sama Garasias of the village of Kharad 
hiltbc Rhahdtiuka Tahiqs. , 

.. ln considering the competency of a Court for 
\ purpoae of deciding on a question ot res judicata, 

' one - must look to the powers of the Court in 
wbidh -the shit was instituted and not to the, 
powers of the Court by which that suit was 
decided on appeal (a). Malabhai Ludhabhal 
v, flnrtangji Mamsaagjl, 7 Bom. L. R. 821 

*aofc.’m 

JkNKNB, C,J. and AsTON, J. , 

. ';-: r References.— (a) 5 C. 832, F, 23 C. 416, R.. 

£ . (6) Right to pre-emption based on— Burden of 
; prbof w to discontinuance of— See Pnfe-K i PTior, 
N£ 10, A.W.N. (1906), 174. 



possesifoo of lim 
\ . (9), Question , non^W«nqe ,$ ? 

Bee Civ.’ 3 v , 

(10) — ofpre^ptS^^ the Jtmb 4 . , 

ui-ar* at 1834 . not. *9rr?m$&^ t 

Law— See w *; \ 

(11) — of succession dt‘ ’ 

loci— Burden of proof— Bee V" ' 
uuoe), No. 1, 8 A.L.J.209. 

(12) Evidence as to,-^om|«tehc^ i of 
Court, in second appeal, tp es»mih^er^Seo Civl 
Pad. Coi>K, No- 312, 29 Id,* 24*16. M.fti. 8. 

(18) Alienation of auoestfcel property by Jet 
proprietors suit by*fter-i» 
aliens tion*^~limit ation— See iirinitATios /Act 
(XV op 1877), No. 86, 70 P.R. 1908. 

(14) Pre-emption, existence of pr umi^ion 
as to— Ohak No. 296, Mausa Montgomerypur, 
Jhang District^rBee Act IV of 1873 . (Punjab 
Lawk), No. 8, 110 P.L.R. 1906, 

(16) No allegation as to nature of— in plaint— 
Wajib-aVarz silent as to nature of— Applicabi- 
lity of Mahomedan Law— ^3ee Prk-ismptzon, 
No, 5, 2 A.L.J. 482-A.W.N. (1906), 190." 

(16) Adoption of grandson of father’s Bister 
among Purbia Kurmis validity of— Bee Hrirpu 
Law (Adoption), No. 2, A.W.N. (1906), 2$6. ' 

See, I, &67—371 anddtil Pro . Code , Noif&d; 
Hindu Law ( Adoption) ,tfo: 10; Bhtdti L<m 
{Impartible Estates), No. 1; Hindu Law . (Jb- 
heritanoe),Nos. 1, 4 and 10; Preemption, 'Nat. 
34<t 49; Khorposh GrwttNo. t^i^SrNo. 
CusiojBi of Trade,';.'. \ fl 

(1) Pakki 

The evidence addue^in'thb 'm^ 
that tile following inoidsut^' at-tv^rK k> ’ 

adat system .. :/ ■ ' * f •»;. , 4>. v - 

{tytfoojmkko odaHa h$s ; , nd^au^ioSiy tb 
pied^the credit of thg ./up^&httt^/hw^ 
to the Bombay msrdh^ i ' 


up-country • 
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CwtWl «f 

«wtet, <4 mm*#* <k anottsar mmrnimt 
saaiheteby cancel theiMa*. *• 

(8) odoriq k under no obUgatiot 

«o substitute a frcsh w^ the ordei 

of his toft oon«!tiiUont r „ 

44) The extract of fthe pakka adatia, in eir 
otttoioee like those appearing in the case*, v 
<*** whpreby he undertakes or guarantees, that 
<feUv^fh$vddt on due date* he given 0 r taker 
■ at the price at Which th^order ms accepted, 01 
differences paid ; in elect, he undertakes 01 
guarantees to find goods for cash or cash foi 
goods or to 4*y fthe differences. Bhagvandai 
BarotaindM t* t*n} 1 Deojl, 7 Bom. L .R. 611 
»80B, 805. 

JxItjuns, c.J. and Batty, j. 

Deferences*— 20 B. 291** 7 Bom. L.R. 165, 
Befd. to. 

I, 8T*—874. 

easterns (peculiar to Punjab). 

(t) Custom — AdojUion—JBridenoe of— Relin- 
quishment of status by adopted son not 
attowed* 


Ontoac (peculiar to Punjab)# — (Continued). 

(8) Alienai km— Baworiaa of Tahsil Mukfamr, 
Feroupore District. , 

Held, that it was not proved that the Batcari- 
as of Tahsil Muktaear, Ferooepore Dfatiot, were 
an agricultural tribe or that they had adopted 
the customs of the agricultural tribes. Yfcslra 
and Sukha v. Bam Stngh, 14 P. L. R. 1906* 
86 P. B. 1906. 

BobUbtson and RattkUn, jj. 

(4) Alienation, by childless mate proprietor— 
Suit by father of revet eioner to have the 
alienation declared null and void— Dis- 
missal of suit on merits— Subsequent suit by 
recet stouer for possession of alienated pto- 
pet ty after death of alienor— Estopped. 

Held , that under the Customary Law, a suit 
by a reversioner for possession of property 
alienated by a sonless proprietor is hatred by 
the dismissal on the merits, of a suit previous* 
ly fifed by his father for a declaration that the 
alienation did not affect the father’s rover* 
siouary interests (a). Indar v. Chokl Bam, 2 
P.L B. 1906. 


An adopted son cannot relinquish his status. | ’ * 

The mere foot that the person, whose adoption ; Hefei encfs.—{a) 18 P.B. 1895 ; 84 P.B.1898 
is contested, is desoribed as the son of his real . (F.B.); 58 P.B. 1905 =-50 P.L.B. 1906 ; 2 P.ft. 
father in 'deeds executed subsequently to the I 1^82 (FJL) ; 15 PR. 1908 =*55 P.L.B. 1006, 


document appointing him as heir executed and 
registered by the adoptive father, is not suffici- 
ent ftp regard with suspicion the oral evidence 
adduced in support of the registered document. 

Martin Das ». Munsl and Shaman, 1 P.L.R. 
1906. * 

Chattbbji, j. 

(9) Adopted eon's right to succeed collate* 
redly in adoptive father's family — Chima 
Jafts pf the Dasha Tahsil , Sialkot Dt. 

The question, in this case, was whether there 
jfk* a custom, among the Chima Juts of the 
Dasha Tahsil of the Sialkhot District, recognis- 
ing thought of an adopted son to succeed to 
the property of his adoptive father's ooUaMruls. 
The Riwaj-t-cm of the Sialkot District was 
distinctly in favour of the contention and there 
wue evidence to the effect that, on various ocoa. 
titans, to rule laid down in it was observed in 
priwtkfe, Heidi the adopted son was entitled 
<1* ihraed to ftlfe estate of his adoptive father’s 
collaterals. Makhan Hugh v. Dulo, 4 P.R. 
1906*65 PX,R. 1906. 

unA Hatogan, jj. 


Itefd. to, 10 C. 824 (B A) ; 92 A. 83 (F.B.) and 
24 A. 94 (P.C«), Ihstd. 

(5) Alienation by father— Sale— Consideration 
mainly consisting of just antcedcnt debts . 

Where the plaintiff sued for possession of the 
property in suit, and contended that the sale 
of the same by his deceased father to the 
defendant, in consideration of Ra, 1,260 was 
invalid, and it was found that them were just 
antecedent debts amounting to Bs. 1,112 due 
by the deceased father of the plaintiff— 

Held, that the suite must be dismissed, the 
mere fact that the plaintiff's father secured 
Kh. 188 more from the veudeo was no * reason 
for holding that the sale was not for necessity. 

Ghulam Muhammad t. Allah Dad, 6 P.L.R. 
1906. * 

Jomtotom and Lal Cn and, jj. 

(0) Ahemtion of hmb-K oreshig pf Iffauga 
Kareli, Pvnd Dadan Khan Tahsil, Jhelum 
District, irheihet governed by cmtmiary law 
of agricultural tribes or by their petronal 
law, M&homedan Urn, « 
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Customs (peculiar to Punjab),— {Continued}, 

The question for decision was whether the 
family of the defendants, who Were Koreshis of 
Mmua Karelia I'iiid Dacian Khan Tuhsil, Jhelum 
District, were governed by the customary law 
as observed among the agricultural tribes of the 
Punjab or by their personal law, vis., the 
Mahomcdan law*, in a matter relating to alie- 
nation of ancestral property. The principal 
evidence regarding the observance of the custom 
consisted of (1) the Wajib-al-arz of the village, 
declaring that in certain matters relating to 
inheritance, the Koreshis were observing certain 
rules incompatible with the rules of the Maho- 
medan law of inheritance; (2) that, in the 
Government Notification under Act XIII of 
19Q0 (Punjab Land Alienation), the Koreshis of 
the District in question were mentioned as 
members of on agricultural tribe. Reid, on 
the evidenee, that it had not been established 
that the Koreshis observed the custom of 
agriculturists, in all matters, much jess in the 
particular matter in question, that the presump, 
tkm that they were govenied by their personal 
law was not rebutted and thut, therefore, the 
customary law of agricultural tribes was not 
applicable to the defendant s family. 

With regard to the Notification of the Govern- 
ment it was held that the inclusion of the 
Koreshis in the agricultural tribe mentioned 
therein was not conclusive proof of the fact that 
the Koreshis of the District have adopted the 
general rules of customary law observed by the 
agricultural tribes of the District. Jowahir 
Singh v. Taqub Shah, 5 P R. 1906. 

Robertson, and Rattigan. jj. 

(7) — Endowment-Removal of ‘ Mahant — 
Grounds of removal. 

'■ Before a Mahant of a shrine can be removed, 
the misconduct or mismanagement relied on 
by the plaintiff must be clearly proved and must 
be of so serious a nature as to rendor the reten- 
tion of the Mahant undesirable and detrimen- 
tal in the interests of the shrine and itR worship- 
pers (a).“ Ram Kishen y. Chet Singh, 18 P. L. 

B. 1906. 

Kensington and Chitty, jj. 

/{Reference*— (a) 122 P. R. 1890 ; 3P. R. 1899. 

06 P. Jt. 1901 and G. A. 369 of 1901, Refd. to. 

by mate proprietor to daughter's son, 
"itffho had rendered service in presence of 
/mm — Suit by nephews (brother's suns) con- 
testing gift— Awans of T&lagang Tahiti, 
Jhetujn District . 


INDEX, 1906. 

Customs (peculiar • 

A male proprietor* , an Awan of Talagong 
Tahsil, Jheftim a gift of certain 

property to his daughteris so^ who had render- 
ed him services. The donor had a son living, 
who did not object to the gift. The nephews of 
the donor sued for a declaration that the gift to 
the daughter's son did not affect their reversiqh- 
ary rights. Held, that custom, among Awem* 
of the Jhelum District, fully recognises the 
power of a male proprietor to make a gift to a 
daughter's son, who has rendered him service, 
even in the presence of the son, and that colla- 
terals have no right to question the gift so made. 
The question, whether the plaintiffs were pre- 
cluded from coming into Court by reason of the 
presence of the son of the donor and his not 
contesting the gift, was not decided in the case. 
Khuda Y&r y. Fatteh, 8 P.R. 1906*66 P.IuB. 
1906. 

Robertson and Rattigan, jj. 

References.— 4G P.R. 1900 ; 79 E.B. 1896 ; 58 
P.R. 1899 ; 49 P.R. 1898 ; 9P.R. 1899, cited and 
F. 52 P.R. 1902 ; 89 P.R. 1887 ; 122 P.B. 1892 ; 
22 P.R. 1899 ; 15 P.R. 1895 ;26 P.R. 1001 ; 108 
P.R. 1898, 81 P.R. 1894 and 58 P.R. 1884 ; if, 

(9) Pre-emption— Kangra District— Govern- 
ment letter No. 323 dated 22nd April, 1362. 

In the absence of proof of special custom, < 
right of pre-emption must be allowed in favour 
of persons enumerated in S. 12 of the Punj^i 
Laws Act, as regards villages in the Kangra . 
District. The directions contained in Govern-' * 
ment letter No. 828, dated 22ud April, 1862, 
cannot he held to prepail over statute law. Kri- 
pa Ram y. OulabDin, 7 P. L. B. 1906. 

Chattebji, j. 

(10) Religious endowment — Succession — Es- 
cheat-Right of superior gaddi— 

Where it was proved that the land in suit 
had descended, for at least five generations, from 
guru to chela — 

Hel$> that it must be regarded as endowed 
property and not the private property of the 
last holder of it. 

Held, also, that the rule of succession from 
gum to chela could not be altered tp snake t he 
land descendible to the heirs of the last holder 
of it by his entering married life against the 
c ustom of the order. 

Held, further, that it was proved that, bathe 
absence of any ckela of the last holder, the 
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land reverted to the fudhant of the superior 
gaddfi to which themstjtution concerned was 
subordinate, Mu s sa mm at Hm Dev! v- 
«iawipft»;UP.L.B.1906 l 

Chattbbji and Kensington, jj. 

•,•(11) Muhammadan Law — Family custom 
*' Succession— B ight of representation— Sufi 
Sayads o/ Ludhiana City— Adverse posses- 
Hon— Permissive possessemon— Absentee- 
Possession on behalf of wife • 

The parties to the suit wero Slid Sayads of 
Ludhiana <3ity. The plaintiff, uncle of the 
defendant, sued for declaration of his right to 
the property belonging to his father and grand- 
father of the defendant, on the ground that the 
defendant’s father having predeceased his 
father, according to Muhammadan Law, the 
plaintiff excluded the defendant. 

The plaintiff sued also for declaration of right 
to land belonging to his maternal uncle which 
he alleged was in the possession and manage- 
ment of his father by reason of the latter having 
married plaintiff’s mother. 

Held, (1) that it was proved that the family 

of tho parties had long since lost sight of the 
elaborate rules of inheritance prescribed by 
Muhammadan Law under which a son cxcludes 
from inheritance the sons of another son, who 
has predeceased their father and (2) that, in the 
absenco of gift or acquisition of title by ndveiso 
possession, the possession by plaintiff’s father 
of the land belonging to plaintiff’s maternal 
uuclemust beheld to have been on behalf of 
plaintiff's mother, and the plaintiff was entitled 
to the declarations sought for. S&yad Ata 
Muh ammad v« Nur-ul-Hacsan, 25 P.L.It. 
1906. 

Johnstone and Lal Chaxd, jj. 

(12)- Succession — Whole-blood — Half-blood — 

Pagwand— Chundawand— 

Held, that, in this case, though property was 
distributed in the family according to the rule 
of Pagwond and the presumption was that the 
whole-blood among the „ collaterals did not 
exclude the half-blood, vettho evidence produced 
by the defendants rebutted the presumption (a). 
Jafar JChan y. Muhammad Khan, 29 PX.lt. 
1 006. 

Johnstone, j. 

References.—^) 4 P.R. 1891 (F.B.), 34 P.R. 
1900=PX.R. (1900) i p. 447, 31 P,R. 1903, 
Befit to, 
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Customs (peculiar to Fuajab)^— (Conftn««f). 

(18) Alienation by a Khatri male proprietor— 
Bight of reversioners to question alienation 
— Khatris of Hasil Tahsil , Ckakwal,Jhelim 
District — Burden of proof. 

The parties to the suit were khatris ot the 
village of Hasil, Tahsil Chakwol, Jhelum Dis- 
trict. The suit was for a declaration by rever- 
sioners to the estate of a khatris , & sonless male 
proprietor in possession of a dividod estate that 
an alienation thereof was not binding on the 
plaintiff, a reversioner. Held , that no custom, 
controlling the power of alienation of a male 
proprietor like the one in question,, was estab- 
lished. Held, also, that the burden of proving 
that khatris, who, generally, do not depend on 
land, are governed by the customary law of the 
Punjab in matters of alienation of land, lies 
on parties asserting the existence of suoh a 
custom (a). * * 

The mere fact that a khatri held land for a 
lohg time is not by itself sufficient to shift the 
onus to the other side (6). At&r Singh V. Prem 
Singh, 12 P. R. 1906*108 P. L. R. 1906. 
Johnstone, j. 

Deferences.— (a) 103 P. R. 1894, 94 P. R. 1898, 
107 P. R. 1901, 71 P. R. 1904, eited and F. (6j 
50 P. R. 1893 (F.B.), liefd. to. 

(14) Alienation — Gift by sonless proprietor of 
ancestral estate to daughter in the presence 
of brother — Sohani Pathans of Tahsil 
Shakargarh, Gurdaspar District. 

The parties to the suit were Sohani Pathans 
of Tahsil Shakargarh in the Gurdaspur District. 
Plaintiff, a brother of one K, a sonless mloe 
proprietor, sued to set aside a gift by the latter 
of one-third of his ancestral estate to his 
daughter on the ground that, under the 
customary law, K had no right to make the 
gift. Held, on the evidence, that a sonless 
proprietor in the District in question has the 
power to make a gift like the one in question. 
The Itivaj-uam of Shakargarh was clear and 
there wero many instances of such gifts. Amir 
Khan t. Burl, 14 P.R. 1906. 

Robertson and Rattioan, jj. 

(15) Inheritance— Bight of widow to succeed 
to husband* 8 collateral — Johal Jats of the 
Jagraon Tahsil, Ludhiana District — ^ 

Held, on the evidence, that, among Johal 
Jats of Jagraon Tahsil of the 41 Ludhiana 
District," the widow of a sonless proprietor can 
succeed on a widow's tenure, to the property of 
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Customs (peculiar to tvai&^Oontinuri). 
hat deceased hotM*s brother to which her 
huband could, if he had beeto alive when the 
succession opened, have succeeded. ftaddan V. 
Kfceml, IS P.R. 1900^X17 P,L.R. 1906. 
Rqberison and R attic an, w. 

Reference *.— 90 P.R. 1803, 56 P.R. 189), 188 
P.R. 1893, 146 P.E, 1889, 48 P.E. 1905, 111 P. 
B. 1891 and 177 P.E. 1889, cited and discussed; 
77 P.R. 1898, 112 P.E. 1903 and 09 P.R. 1896, 
Be/d. to. ' 

(16) Saiyads of Manta Khanpttr, Hoskiorpur 
District — Creation of occupancy rights — 
Effect of omission of a tribe in Notification 
under the Ptmjab Alienation of Land Act . 

1, a Sayad of Mauza Khanpnr, Jloshiarpur 
District, created occupancy rights in favour of 
defendants, 1 and 2 and mortgaged the proprie- 
tory right in #16 same law to tjie same debts. 
Plaintiffs, the sons of I, sued for a declaration 
that, after their father's death, could not bind 
their rights. It was contended for the plain 
tiff that it was not competent for 1 to create 
occupancy rights so as to prejudice their rights. 
The defence contended that the Sayads of 
Khanpur were, in matter of alienation govern- 
ed not by the customery law applicable to agri- 
culturists but by Mahomedan Law that even if 
customary law wore applicable, the creation of 
Occupancy rights was not tantamount to an alie- 
nation which could be objected to by collaterals 
or heirs of the creator thereof and then the tran- t 
sections were for valid necessity. It appeared that 
the tribe to which Ibelonged had notbeen notified 
as an agricultural tribe for the purposes of the 
Punjab Allocation of Land Act. Held, that the 
tribe to which I belonged and which was found 
to have followed agriculture as land holding 
occupation for generations, were governed^ 
the general rules of agricultural custom and not 
by the Mahomedan Law (a) also, that the foot 
of the non-mention of the tribe in the notifi- 
cation was not conclusive proof of th.' f tot that 
it was not governed by the restrictions impos- 
ed on agricultural tribes of the Province, far- 
ther, that, generally, it was open to a land- 
owner to create occupancy rights in his ances- 
tral holdimrffhat it is not open to liis heirs to 
challenge & act unless tho creation of such 
DMgtoldon was a sals of the land itself or of 
rights therein held (b). Faquir 

«r v. Fatal Muhammad, 10 P. E. 

lfl&8*66 P. L. R. 1906. 

Robertson and Battxgan, w. 


DftDEX, 1906, m 

CwtMU (fMallM 

n&r***^® isos.^r, b/m 
89 P. R. 1988, 98 P.,B, 1890, Jk/4. kfiaA 
Di»td. ( b ) IflOP. 9, Iw/f, top. R. 1898.fl ?. B 
1898, cited and P. 11, P.R.im,Rsfd. to. 

(IT) Gift byasmfqt* OujwtoW* dtUitfUffn 
sons without consent if mate rtSa&pe*, 
validity of — Gu jars of Manets BholMi 

Quodim/Ludhiana District 

\ 1 

There was a suit by the reversioners to the 
estate of a sonless Gujar of Mania BhCliWal 
Quadim, Ludhiana District, catting in question 
a gift by the latter, of his anoestoftl estate, to 
tho sons of two of his deceased daughter's eons, 
on toe ground that the alienation was without 
toe consent of the reversioners. It was in evi- 
dence that the two daughters of the donor were 
marrijd to the same man, that their doUa never 
left their father's house and that their husband 
was a kanodomad. Held, that toe gift Was 
valid without tho consent of the male collate- 
rals of the donor. Hisam Y. Gatthara, 17 P.R. 
1906* 116 P.TUt. 1906. 

Johnstonh and Lae Chand, w. 

(18) 'Sayads of Manta Shahabad, Kamal 
District — Right of daughter to succeed to an 
absolute estate tn her father's property with 
absolute powers of alienation— Burden of 
proof— 

Tho parties to the suit were Sayads of Mania, 
Shahabad, Kamal District. The questiomrfor 
decision were, whether, under the customary 
lagf applicable to toe parties, a daughter, In the 
absence of male descendants of a deceased mala 
proprietor, can succeed to the estate of the 1st* 
ter, absolutely, with powers of alienation and 
on whom toe burden of proof lies in suqh cases., 
Held , that the alienation under toe particular 
custom being contrary to toe generaLrules of 
inheritance applicable to tomato*, toe burden 
(^proving the special custom lay on toe party 
Averting it and that such a person net bring 
established in the case, the daughter 414 not 
take an absolute alienable interest to her 
father's estate. Abul Hussain, y« Habib U Hah, 
18 P.R. 1906*114 R 5 L.B. 1906. 

Johnstone and Lax. Ckutd, ir, ' 

. v ** 

References .— 35 P.R. 1890, 9,1197. B. 1994, , 
7* P.R. 1909, cited and F. > . 

(19) AlienaHoii by widow—Riyht of step- 

daughter to eontest Such lienaik>n—Gheina 
Arams of Lahore District, , 



t % 


4 to'gftoa&t K m& Qhdnfi ArMs 

i the bfo 0 te®uttk£m& the ^MtU» tor died- 
tvm wak whether V astern, « daughter in 
enttytaU* wystost Aft sfleanatian of her decked 
|Mll«r;«u.aatet0 made £y her step-mother. Held, 
that t^e daughter iaantitled to contest such eft 
alieonation. Ohiragh BIWy. Hessen, 19 P.R. 
19C£~70P,fc.B. 1906. 

Bmnsps end Rattigan, jj. 


dASfiS, 
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'Held) that custom of pre-emption in respeot 
to hdftM prevails in Pahari Dhira], suburb of 
Ifelbi. Chhanga Italy. Ml Farshad, 75 P. LJ 
R, 1906, 

Clark, c. j. and Chattjebjx, j, 

(99) Alienation — The Stkh Brahmins of MflWa 
Chadwala, Ambala 1 District, safe of an* 
cestral land by— Hindu Law , ttwippftoatir 
lity of— • 


(90) AftMtfOft-ma by childless proprietor 
in f&mjkf One of his several collaterals— 
' Validity of Ml. 

Under the customary law, prevailing among 
the Thirwars of the Hoshiarpur District, it is e 
mil known rule that e childless male owner 
can make a gift of his lands to one 4 of his ooh 
laterals, in perfgronce to his other collaterals, 
in consideration of services rendered to him by 
the donee. The gift, in the present case, made 
by will in favour of the defendant, is therefore, 
valid, plaintiffs not having shown that wills 
and gifts do not stand on the same footing. 
Rajada v. Lehnu, 96 P.K. 1005*52 P,L.R. 
1906. 


Chatters i and Kensington, jj, 

* References .— 48 P.B. 1908 (F.B.) and 92 P.B. 
1891, R. 


(21) Sister's sow, right of, to inherit to child - 
Ifss yate propi ietor in Oshiarpur— Custom. 

The deceased owners of the land in dispute 
and the plaintiff were Ghirths of Tika Bonehr 
of the village of Baldhar in the Kangra District. 


Plaintiffs claim was dismissed by the lower 
(fourteen the ground that, under customary 
low, sister's son is not recognised as on heir. 
Held, reversing their decision, that, as the 
Custom obtaining is merely silent and not posi- 
tively t4«em to the plaintiff, as a sister's son, 
the alternative under 8. 5 of the Punjab Laws 
Act, 1872, is to fall back on personal law and 
under the Mitahshara law, to which the parties 
watt' subject, that plaintiff was an heir, as a 
bandhu , them being no male collateral within 
the fourteenth degree, Ballu y. Gw Dyal,95 
JP*B. F,L.B. 1906. 


i 


^ CBAvmati and Johnstone, it. 


Reference * — 47 P.B. 1890 and 61 P.B. 1698, 


The parties to this suit were Sikhs of Matusa 
Chadwala, tahsil Jagadhri in the Ambala Dis- 
trict, who, though Brahmins, had for several 
generations abandoned the Brahmincial thread, 
ceased to perform priestly functions and taken 
to agriculture in the main. Held, they were 
governed not by Hindu Law but by the agri- 
cultural custom, which obtained around them 
and it was, theifefore, competent tor the plain 
tiff to contest the alienation in question under 
the conditions obtaining under the ordinary 
Customary Law of the country side where the 
parties dwelt, Gopal Singh r. Sukha Singh, 
58 P.B. 1906. 

Robertson and Chitty, jj. 

| (24) Pre-emption, right of, based on vicinage 

' — Mohalla Ctdarpwr, Multan City— 8* Ilf 

Punjab Laws Act , 1872. 

Tho house in question in this suit was situat- 
ed in the Gidaipur Mohalla, which was not 
*0 separate sub-division, hut moroly a portion of 
“ Rairun Pak Darwoza " which was tho main 
sub-division, and formed a subdivision of the 
Multan city for tho purposes of S. 11 of the 
Punjab Laws Act. Held, with reference to the 
judgments of the Chief Court in appeals Nos. 
496 and 1027 of 1908 regarding tho existence 
of the right of pre-omption in Multan city, that 
the custom of the pre-emption based on vici- 
nage does obtain in the sub-division Bairun 
Pag Darwasa of Multan and in respect of the 
house in question, ffulam Murtaia Y. Bops 
Mai, 57 P. R. 1906*100 P. L. B. 1906. 
Robertson and Chwty, jj. 

References.— S8P. B. 1888, 165 P. B. 1888 
and 170 P.B. 1889, £. 

(25) Inhe7 itance — Moghuls of Pind Dadan 
Khan tahsil — Sons of an adopted son enti- 
tled to succeed collaterally in their natural 
family. * 


■ ) Special custom might exist in certain local i- 

(22) — JPaftciri | ties prohibiting a son of an adopted son from 

Dhtraj, suburb qf Delhi City* , succeeding in his natural family but the reateft 
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that would induce an adopted eon to give up 
' bid rights in his natural family os against his 
own brothers would not apply, or at all events 
not with the same force, where it is u question 
of his succeeding collaterally, e.p», where he 
oomesto have a claim against his natural 
uncle's estate aB in the present case in which 
the parties were Moghals of Pind Dadau Khan 
tahsil. Qhela y. Haider, 69 P.R. 1906. 
Clabk, c.j. * f 

(36) Muhammadan Kashmiris of Lahore city , 
matter s of inheritance among, whether 
governed by Muhammadan Law or subject 
to Cuetomary Law . 

The main issue in this case was whether the 
pAaiittifis-appellants, who were Kashmiri 
Muhammadans, wore governed in matters of 
inheritance by Muhammadan J^aw or by cus- 
tom. They belonged to families engaged in 
trade or manufacture and resident in the eity 
of Lahore. Held, the burden of establishing 
the existence of a custom modifying the rule of 
Muhammadan Law on the subject, was on the 
respondents, the question raised being whether 
females inherit, in accordance with Muham- 
madan Law, or are excluded by males in accord- 
ance with custom. The oral evidonce for the 
respondents was, in many coses, that of men 
who had themselves profited by the exclusion 
of females and whose interests were obviously 
opposed to their admit tingtlie rights of females 
Further, the presumption in favour of cus- 
tom is no greater among the Kashmiris than it 
is among the Muhammadan carpenters of Mul- 
tan(a)or among Amin market-gardeners of Del- 
hi city (6) and, in the absence of clear evidence 
to the contrary, the Coshmiri weavers and traders 
of Lahore city are to be held to be govemod by 
Muhammadan Law and not by custom. Maula 
Bakah y. Muhammad Bakth, 54 P. R. 1906. 
Claims, c. j. and Ekid, j. 

References.— (a) 47 P. R; 1900, 11 (b) 28 P. R. 
1897, K 

(27) Alienation of ancestral property— Lohar 
Tarkhans of Lorai ghat of Knnjah, Gujrat 
District— Competency of sons of alienor to 
contest the alienation • 

/'A Lohar Tarkhan of Lorai ghat of Kunjah in 
fBuHstrict of Gujrat alienated ancestral proper- 
ty^ The sons of the alienor brought this suit 
contesting the alienation oh the ground of 
absence of valid necessity for the alienation, J 


Customs (peculiar 

The question was, it was competent 

for them to do so ahdlvhethcr they were govem- 
od by the general custoto prevailing amongst 
agricultural tribes, limiting the alienation at 
ancestral agricultural property. Held, thut the 
parties were governed and boqnd by custom, 
under which the alienors are subject to the 
usual restrictions in the matter of the aliena- 
tion of ancestral immovable property and that 
the plaintiffs had a right to question the aliena- 
tion on tlie ground of absence of necessity. 
Kasim y. Hashera, 39 P.R. 1906^99 P.L.R. 
j 1900. ..*?/ * 

Johnstone and Rattigan; jj. 

(28) Right of vicinage— Mohala A wan, Lu- 
dhiana . 

| Suit tor pre-emption of one-third share in a 
haveli in Mohalla Awan of Ludhiana city by a 
plaintiff, who owned the remaining two-thirds' 
share. The question for decision was whether 
a custom of pre-emption by right Of vicinage 
existed in the Mohalla. Found on a review of 
the evidence in the case that the existence of 
such a custom was amply proved by evidence, 
which was entirely unrebuttod. Dhan Deb! y. 
Kanahl Ram, 88 P.R. 1906-89 P.L.R. 1906. 

Lal Ckand, j. 

(29) Pre-emption— Jagir villages , Golerjagir , 
Kangra district— Act TV of 1672 ( Punjab 
Laws), 8 . 12. 

Suit for pre-emption of a certain lepd in the 
Goler Jagir, Kangra district. Plaintiff was a 
land-owner in the village. The vendee’s con- 
tention, based on a letter of the Government of 
the Punjab, dated in 1662, was that the right 
was restricted to share-holders descended from 
a common ancestor, which the plaintiff was 
not. The letter was not embodied in any of 
the village administration-papers at the settle- 
ment of 1891. Held, that the lbtter of 1662 
has no effect at all declaring the custom, except 
in so far as it has been accepted and embodied 
in the administration-papers of the various 
villages. The plaintiff had the presumption 
in accordance with the rules laid down tinder 
8. 12 of Act IV of 1673, in his favour. That 
presumption is not rebutted by fact that, 
entries have been made in the administration 
papers of 1862, such entries not being repeated 
at the Settlement of 1891. The defendants 
have thus failed to prove the existence of a 
custom different to that laid down under S. 12 
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of Act. IV of 1873, ' Jteutom/ ; v>rs«iw^»t': 87 

F.B.«88*10S-Fj3fc,:.Jt.jrtW.- : ,-V 

. ROBERTSON aud ftATTfGAN^JW, ' 

(80) 5# childless proprietor to 
agnatic relation in fenfft degree— Competency 
of collateral of equal degree to, contest the 

* alienation , 

Suit to set aside an alienation by a childless 
male proprietor to an agnatic relation of his in 
the tenth degree* Plairitiffs were related fo 
the vendor in the some degree as the vendee. 
The question was whether it was competent for 
them to challenge the alienation. Held , there 
is no definite rule that, up to a certain degree 
of propinquity alone, it is to be presumed that 
kinsmen have a right to impeach alienations of 
ancestral lands and that beyond that degree 
they have not (a). 

In the absence of special facts, it cannot bo 
laid down as a general principle of customary 
law or as a deduction from the decided cases 
that an alienation by a childless proprietor in 
favour of an agnate cannot be challenged by 
another agnate of equal or nearer degree. The 
only exception is where a gift is made to a 
collateral relation who has rendered service to 
tho donor and there are strong equities in his 
favour (b). There being no allegation of any 
special connection between the vendor and tho 
purchaser in the particular case, creating a sor fc 
1 of moral obligation on the part of the former * 
to make a gift in favour of tho latter, plaintiffs 
were given a decree (c). Kh&zan 8ingh v. Relu, 
85 P.R. 1906. 

Chatterji and Kensington, jj. 

References.— (a) 41 P.R. 1900, 100 P.R. 1898, 
101 P.R. 1898, 75 P.R. 1898 and 42 P.R. 1902, 
R . (h) 92 P.R. 1904, F. (c) 116 P.R. 1894, R. 

(81) Muhammadan Law—AUeiiaUon by 
father — Koresh is of Jhclum district are not 
governed by general custom restraining alie- 
nation — Agricultural tribe— Inclusion of a 
tribe as agricultural in the Fun jab Aliena- 
tion of Act Land . 

The plaintiff, a Korcshi of Mama Kareli, 
•Find Dadon Khan tahsil, Jhelum district sued 
to set aside. on alienation of ancestral property 
by his father. It was pleaded that the father 
had absolute power to .alienate and the suit did 
not lie . 

Held, that as Korcshis of Jhelum district had 
not adopted *11 the customs of agricultural { 


| Customs (peeulUf to. PunJ*h).-H Continued) . 

tribes and it was not shown that the plaintiffs 
had, under custom, a right to restrain his father 
from alienating ancestral property, the suit 
must bo dismissed (a). 

The inclusion of a tribe os an agricultural 
tribe in the Punjab Alienation of Land Act 
cannot be regarded as a conclusive proof that 
the members of the tribe have adopted the 
general rules of Customary Law observed by .the 
agricultural trj)>es. Jaw&hir Singh ¥. Yaqub 
Shah, 59 P. L. R. 1906. 

Robsbtson and Rattigan, jj. 

References.— (a) 101 P.R. 190*2 = 22 P.L.R. 
1909, 175 P.R. 1883, 92 P.R. 1901 = 143 P.L.R. 
1091, R. 

(3&) Among Mahtons of tahsil Nawashahr, 
Jullunder District— Appointed hew prede- 
ceasing adaptive father— sons of the former 
right of , to succeed to the latter's estate 
on his death. 

The question in this case was whether under 
the customary law prevailing among Mahtons 
of Nawashahr tahsil, in the Jullunder District, 
the sons of an appointed heir, who pre-deceased 
the man by whom he was so appointed, could 
Buoceod ou the lutter’s death to his estate. 
Held , though between the formal or ceremonial 
adoption as known to Hindu Law and the 
appointment of an heir according to custom, 
very clear distinction obtains inasmuch as the 
former is based on the idea of spiritual, and the 
latter of temporal, benefit, little heed being 
given to the observance of ceremonies (a), yet, 
where the right of appointment has once been 
validly exercised, tho ultimate effectiveness of 
the appointment oould not bo regarded as de- 
pending on the accident, whether the appointer 
or tho appointed should die first. So, by custom 
among the said MahfcouB, whoro an appointed 
heir pre-deceased the adoptive father, the sons 
of the former are entitled to succeed, on tho 
latter's death, to his estate. Ch&Jju y. DalipAf 
51 P.R. 1906. = 124 P. L. R. 1906. 

Chatterji and Kensington, jj. 

References. — (a) 50 P.R. 1898 (F.B.) and 188 
P.R. 1894, R. 

(88) Khattars of the district of Attok—Alie • 
nation by daughter of estate inherited fjypm 
father — Suit by her nieces for declaring the 
alienation void against them , whether 
maintainable. 
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• Apart from tribal custom, tb ere is no natural 
presumption, ns a matter of jurisprudence, that 
on heir, simply os prospective heir, can control 
the acts of the person 'Whose estate in the 
ordinary course, he or she may in future in* 
hetit. In Punjab, in tie case of agricultural 
tribes, such a power of control belongs by custom 
to the nearer male agnates of the proprietor 
and in the case of such tribes as Jats and 
Rajputs, such a power is usually presumed. 
Similar presumption, however, could not be 
made in favour of control bye female since 
control by a male agnate has the offeot of 
keeping the property in the agnatic group 
whereas control by a female could have no such 
effect* « * 

So in the present case, whero the parties 
were Khattars of Attook, it was r held that an 



mm, the parti** d Ctajtoi of Ratod* 

pindi; a unde gamete* t rfhot 

living in province Wbero the 

ftg£*tte them*? ip to etsMyr the 

onus of proving the tolifty of ttaMtamantefty* 
gifts hi quea^e^Sd ie regarded hi 
been so far stridently discharged to 
the burden, of proving their feveUfftty, on to 
tlte shoulders of the pontiffs j in other wosr4*» 
ntter the circumstances of this pariH|whPWto» 
the defendants have to be regarded as relieved 
of the general burden of proving the validity of 
the devises in question and the plpiptiffs 
as bound to establish that such attention* hro 
not valid fly custom; and plaintiffs having 
fiaflod to establish the same, the suit ought to 
be dismissed. Shota *. Fakir, 69 P.R* 1906 « 
186 P.L,B. 1906. 


aUenatKm by the daughter of property inherited 
by her from her father, the daughters of the 
brothers of the latter were not entitled to sue 
lot a declaration that the alienation by their 
niece was not such as could affect their re- 
versionary interest, plaintiffs having no locus 
standi to maintain such a suit in the absenoe * 
of an established custom ad hoc* Nup-ul- 
VlnsY. GaUhar-ul-Hiftsa, 61 P.R. 1906. 
JO$nbtonu and Rattoax, ft. 

(84) Oujars of the Ramlpind* District— 
Ahenatien by devise of ancestral property, 
by witless proprietor in favour of daughter 
and daughter's son— volubly of bequest— 
Burden of proof, presumption . 

The parties in this case were Gujars of the 
Gnjar Khan taheil, Rawalpindi District. One 
8, by bis will, boqueathod the whole of his 
property to his daughters and a daughter’s son 
Q to the exclusion of his near male collaterals 
qnd the present suit was instituted with the 
object of getting the bequest declared invalid 
as against the reversionary rights of plaintiffs, 
the sons of Q. The crucial question in the case 
was whether the *111 hi dispute was or was not 
valid by custom. The lower Court granted 
plaintiffs a decree to the effect that the will 
was ineffectual on plaintiff's reversionary 
fights. Held, the initial presumption, that a 
w todies* proprietor has not the right to so alter 1 
th&depolution of his ancestral immovable 
p ti M te s t y ** to make it descend to his daughters 
jtopThrir sons in preference to bis agnati 0 
f%dm differs in its weight or fotto according to 
i thg Circumstances of each case. In the present 


JOHMSTOKK atld BlVTKUir, ft. 

References . — 48 P.R. 1908 (F.B.), 71 P. R. 
1904 and 73 P.R. 1895 (F.B.), Xhw; 86 P.R. 
1906, 67 P.R. 1904 and 59 P.R. 1905, R. 

(85 ) Pre-emption— Parties claiming by right of 
vicinage— Burden of pi oof— Kucha Matfid 
Khajur, Delhi. 

Suit for pre-emption in respect of a house 
situate in the city of Delhi. The question for 
decision was whether the plaintiff, whose house 
adjoined the house sold and opened into the 
same street, had a preferential right tp pre- 
emption, as against the vendee whose house 
adjoined the house sold but at the back and 
opened into a different street* The plaintiff 
having failed to show the prevalence of the 
custom alleged by him, held, that he was not 
entitled to the decree sought by him* Bhaml* 
mat v. Kata, 67 P. R. 1906, 

Johnstone and Rattxgan, ft. 

Reference *.— 17 P.R. 1906, 88 P. R* 1888 and 
86 & R* 1897, t\ 

(86) Pre-emption— Claim by virtue of owner* 
ship of opposite house but separate from 
the one sold— Punjab Law* Act, IdflSf, 8. 
11— onus of proqf—Sfohulla fykkesoim tn 
the city of Lahore* 

Plaintiff, owner erf a bouse, opposite to that 
sold, in the same alley, wed Ste pronto^ to* ta 
respect of the letter house. Them wag no 
evidence in the ease aft to the pmetan eegf any 
oustom or right of protonptfcn in the locality 
by owners of opporitehatoeaJafrlA 
necessary for the |&4*tiff hr prove that the 
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ImShmi frwrtto ’tO 

mtm of *»#rt **w&& '&$* ywt 1 

euferltoeltey qtto/^ba^ Tfi min etoWtofthte 
by him by virtaeof tite ptotefca at Ate Jfcmtet 
iu relation to that told, and the ptoitfl jtovittg 
taMmd la establish the totter prqpiritioa, to wto 
oat entitled to *4povt*< «*«* assuming that he 
Elahl Bukak u* Mtew 
lNMttis pa laoMsa p,ua woe. 

&o»*fttg0# an4 C*mr, o. 

PA 1900, doubted. 89 PA 
1888, 14 P.B. 188G, 108 PA 1886, M PA 
last, 88 PA 1888, 109 PA 1900, 189 P.B. 
1888 *nd 80 PA 1901, Bo 

(87) InbeHtance— Widow's right to weeded to 
her deceased husband's collaterals— Aliena* 
tion by widow — tight of collateral's widow 
to contest such ahenatoon—Ghirths of Kan - 
gra District. 

Plaintiff, a G&irth by caste, in tahsil, Hamir- 
pur, District, Kangra, sued to set aside an aliena- 
tion by the widow of a collateral of her detteaed 
husband, on the ground that she was entitled 
to sueeeed to such collateral by virtue of a 
custom prevailing in the District. Her right 
to succeed collaterally and her right to question 
the alienation were disputed by the defendant. 
Held , that, by virtue of a custom among Ghir- 
ths in the District in question, a widow was 
entitled to succeed collaterally to any property 
to which her husband, if alive, could have suc- 
ceeded, and that, consequently, the plaintiff 
wee^ competent to question the alienation In 
question. Labor! », Radho, 79 P.B. 1906. 
Clark, c.j. and Lae. Chikd, 7. 

Deferences.— P.B. 1891, 111 PA 1891, 
and 90 3? A 1895, JR. 

(88) Inheritance— Sikh Jots %f Rirsa Tahsil 
—Right of a son of a widow by her segend 
husband to suceed to the estate of her first 
husband. 

The parties to this suit were Sikh Jats of the 
Slrsa Tahsil. The question for decision was 
whether the son of a widow, by her seoond 
hufctand, takes the property of the first husband, 
to the tontasioot of the male collaterals of the 
latter, The plaintiff, who was a ton of the 
dttotacd wtetotety her second husband, alleged 
aspwMtofeto^ the tribe to 

which he belonged, recognising his right to 
succeed to the property of his mother's deceas- 
ed ffvst husband. On his fatiute to prove the 
rttrtom fdtefed, tow, be wee not entitled to 


Customs (peefteto to N u ji b )- (Oentinm^ 

succeed to the efcttte of tim'ftrtfc husband "ffc 
preference to the tetter 1 * eoJtoteraU. Kan war 
tough * iaaupurau tough, $0 PA 1900, 
Reid, c. 7, and Orattkiui, y, 

(89) l*re*cmption— pre-emption on sate of 
agricultural land on ground 6f vicinage— 
Mama Chathaa Miron Khan , Tahiti 
Shujabad , Multan District. 

Plaintiff and defendant were both Xhewat » 
dare in the village, in which the fend sold was 
Situate. The plaintiff's claim for pre-emption 
was based on the ground of vicinage. Held, 
that, the custom of vicinage not having been 
established by the plaintiff, the plaintiff's suit 
was liable to dismissal. Tlutka* Dae v. Betan 
Balt 77 PA 1906. 

tomtom and Rawxgah, 77 , 

Reference.'-^) P.B. 1889, R. 

(4(9 Pre-emption, right of , on sols of shops— 
Chandini Ohowk Basaar, Delhi CUy++ 
Vicinage , 

Suit for pre-emption in respect of the sale of 
a shop in the Chandini Chowk Bazaar of Delhi 
City. The plaintiff was the owner of a house 
at the back of the shop in question. The 
defendant was a stranger to the locality. Thf» 
questions for decision wefe(l) the existence of a 
custom of fto-empfeion applicable to shops in 
the Cbandmi Chowk, and (9) whether the plain* 
tiff who was an owner of a house at the back 
of the shop not opening on to the Chandini 
Ohowk itHolf but on to a side street, was enti- 
tled to everdse right of pre-emption. Held , (1) 
that the custom of pie-emption u\ respect of 
sole of shops does exist in the Chandini Chowk 
Bazaar of Delhi City and (2) the plaintiff, as 
tlfe owner of a house at the took of the shop in 
question was entitled to exercise the right of 
pre-emption, the defendant vendee having failed 
to prove a special local custom disentitling the 
owner of a house at the back to exercise the 
right of pre-emption ah against a mere, stranger 
to the locality. P*ag Rsv. XurarlLal,81 P. 
R. 1900. 

K&fcsnrcjTQK and Chittv, 77 . 

Refenences ,-* 8 P. R. 1905, 17 P.B. 

1895, R. 

•Si 

(41) Inheritance— iuccesssion adopted son in 
default of lenial descendants— inherited pro* 
pertymnd self -acquired property, 
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Customs (peculiar to Vanish)*— (Continued), 

The question in this case was whether the 
sell-acquired property of a person adopted by the 
customary form of appointment of heir devolves 
on his death without lenial descendants on the 
collaterals of his adoptive father or on the heirs 
of his natural family. Held, that the self-ac- 
quired property must bo treated as if the adopt- 
ed son had never been adopted, because, a 
customary appointment as heir does not take 
the adopted son out of his natural family for 
all purposes, and it must therefore go to those 
who would have been the heirs of the acquirer 
hod he not boon adopted, riz., to the members 
of his natural father's family. Punjab Singh 
v. Khasan Single, 88 P.R. 1906*149 P.L.B. 
1906. 

Reid, 3 . 

References,— 76 P.R. 1093, 12, P.R. 1892 and 
4 P.R. 1900, li . 

(42) Alienation— Gift of ancestral property of 
a sonless proprietor by his widow to her 
daughter — (rift over by the daughter ogam 
to her daughter — validity of the gift? among 
Cahchasrof Mama Chachar, Shahpur 
District , 

Though, in effect, tho widow of a Chaohar, 
would take his estate for life without power 
to alienate outside Muuza Chachar, an 
established custom obtains in thegpaid Mauza 
which enables the widow to alienate the land 
of her husband to her daughter if that daughter 
be married within tho village. In tho present 
ease, tho gift by tho widow to her daughter, 
married within Mauza Chachar and the gift 
again by the daughter to her own daughter in 
circumstances precisely similar, not having 
been shown by the plaintiffs to be invalid, 
must bo held to be valid and not contrary j to 
custom. Nawab v, Wallan, 91 P.R. 1906. 

Robeutbon and Chitty, jj. 

References. — 19 P.R. 1908, A, 82 P.R. 1896, 
19 P,R. 1897, 112 P.R. 1900, It. 

(48) Ghitman Jats of Sialkot, collaterals is 
the eighth degiee; right of, to contest alien- 
ation by sonless proprietor- — Burden of 
proof. 

Plaintiffs alleging that tho property in 
question was ancestral, in the f-eiu>e of its 
hniBg been owned by the common ancestor 
oi^lStonsclves and the vendor, sought to have 
it gfcolared that the alienation fey the vendor, 
was of »o a effect as against them, Agreeing 


Customs (poeaUi* to Punjab).— 

with the Court Of Amt instance, the lower 
Appellate Court held that the burden of prov- 
ing tho right of collaterals so far reihoved as 
the plaintiffs were, to contest tho alienation 
by the proprietor, lay upon tho plaintiffs, and 
that thoy failed to discharge the same ; he%i 
that a right to succeed to an estate after tho 
death of the owner does not always necessarily 
imply, even under customary law, the right to 
control its disposal and that the lower Appel- 
late Court was right in having In id the onus of 
proving their right to contest the alienation in 
question on the plaintiffs, and held that they 
have failed to discharge it. Hatha Singh y. 
Mohan Singh, 98 P. R. 1906. . 

Robertson and Chitty, 33 , 

References .—2 P. R. 1901, 75 P. R. 1898, 79 
P. R, 1891 and 126 P. R. 1890, F, 

(44) AUenatum by widow— Compromise of 
objection by plaintiff* s father, how far bind- 
ing on son- -Suit by son to contest the 
alienation afirsh, whether maintainable. 

The plaintiff's father, tho nearest reversioner 
to a widow's estate, objected to an alienation by 
her but compromised the matter bona fide for 
tho benefit of the reversion believing that the 
arrangement was a proper one. Plaintiff how- 
ever instituted the present suit contesting the 
aaid alienation afresh ; held , that the lower 
Court was right in having decided that the 
plaintiff was bound by his father's compromise, 
since it cannot bo maintained that, because 
a compromise, entered into in good faith by 
a reversioner or collateral contesting an alie- 
nation may appear to such reversioner’s son 
or to some other more distant collateral to be 
leim favourable than it might have been, such 
son or collateral theroby acquires a right to 
contest tho alienation afresh. Further the 
plaintiff's father having entered into the com- 
promise in good faith and plaintiff having ob- 
tained substantial benefit thereundor, it is not 
open to him to contest the alienation on the 
mere allegation that a bettor bargain might 
have been made. Bhutta y. Khuda Bakhth, 
97 P.R. 1906. 

Robertson and Chitty, n. 

’ References,— 84 P.R. 1898 and 7 P.R, 1905, 
R. t 15 P.R. 1908, F. 

(45) Right of pre-emption based on vicinage, 
on sales of houses in Kafr* Moti Rem 4 . 
Amritsar. 
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Tberigbtof pfe-empf fonby vioinage having 
tx^n held to obtainih respect of nates, of house 
ptoperfy in thevairibifc parts *£ the Amritsar 
idfe^ Atid 4he evidence, in, this case, having 
established a large number df instances of such 
right obtaiitingiri the. said city, it was found 
that such dgKt by' reason of vicinage existed 
by custom: in Katra Moti Ham, a sub-division 
Of Amritsar. Jfemon. Y. Ghaunsa, 99 P. H. 
1906 ^1|l6 P. L. K. 1906. 

, RdBK&rsoN and Lal Chand, jj. * 
References.— W P.B. 1882, 58 P.R. 1900, 42 
and 44 P»R. 1908, R. 

(46) Right .of adopted son to succeed his 
natural father — Exis time# of natural 
brother — Jats of Tahsil JPaniput, Kamal 
District . 

The question for decision in, this case was 1 
whether, among the Jats of Tahsil Paniput, a 
son adopted into another family can succeed to 
his natural father when the latter leaves behind 
him another natural son* Held, the adopted 
son (plaintiff) was not entitled to succeed His 
natural lather and take a share in the latter's 
estate, whoa there is in existence another 
natural son and when the adopted son, as it 
was found in ,£his case, took by inheritance the 
entire estate of the adoptive father. Mukh Ram 
y. Mot Ram, 100 P.R. 1906. 

Robertson and Chitty, jar. 

Deference.— m HR. 1898, R. 

($7) Lohars of Kotfi Loharan , Sialkot, matters 
of alienation among, whether governed by* 
custom or Maltommedan Law— Burden of 
proof. 

The question for determination in this case 
woe whether the parties, who were Lohars by 
caste, were agriculturists and governed by 
custom or were subject to Mahomedan Law ; 
hetd t that the mere fact that some of the 
L6ham owned land could not go so far as to 
establish that they form an agricultural tribe 
and the evidence as a whole wont to show that 
they were essentially a manufacturing class and 
that therefore it could not be said that the 
plaintiff had proved, as he was bound to do, 
that the Lohars were, agriculturists and go 
governed by customary law* Umopraddin v. 
ante, 101 P.R. 1906. 

Robertson and Ommr, jj. 

(48) StktoMiiofr+Itigftt of pattidars to succeed 
to an hekless cthsharer— burden of proof— 

96 


Customs (peculiar to PunjaJb) (Co»ft»«od)i , 

Mama Murtazapur , Tahsil Kaithal, Karnal 
District— Jats of Tahsil Kaithal. 

A Jat of Mauza Murtazapur, Tahsil Kaithal, 
died without leaving any heirs. Plaintiffs, 
pattidars of the village, in which the land in 
dispute, property of the deceased Jat v was 
situate, sued for possession of the land, on 
the ground that, by a custom prevailing in 
the village, they were entitled to succeed there- 
to, tho deceased Jat having left uo heirs. Plain- 
tiffs belonged to a tribe -different from the one 
to whioh the deceased had belonged ; and the 
existence of the custom alleged by the plaintiffs 
was dented by the defendant, who belonged to 
the tribe to which the deceased had belonged. 
The question for decision was whether, by cus- 
tom, the plaintiffs were, merely as pattidars , 
entitled to suoceed. It was found that the te- 
nure of the village was by a chara , the proprie- 
tary rights therein being held by a heterogen- 
ous body of miscellaneous tribes. Held, that 
the plaintiffs, having failed to prove the exist- 
ence of the custom alleged by them, were not 
entitled to succeed. Horn am Singh v. Fgrtob 
Singh, 102 P.R. 1906. 

Reid and Lal Chand, jj. 

■*, 

Deferences.—' 77 P.R. 1896, and 28 P.R. 1904, 
R. 

(49) Preemption— Houses— Mohalla Mashad 
in Solicit totvn in Delhi District-? Evi- 
dence — Instances . 

Held , that it was not proved that the custom 
of pre-emption prevailed generally in the town 
of Sonepat or particularly in the Mofrafta 
^lasliad where the property in suit was situate. 

* The instances in which pre-emption. v was 
decreed on the basis of a compromise or admis- 
sion are certainly relevant and possess certain 
probative force as showing the existence of the 
custom, but when sot agaiust other instances, 
though fewer in number, in which after contest 
the custom was negatived or held as not proved, 
they cannot, form a substantial foundation for 
finding that the custom prevails generally in 
the town. Abdul Far&h y. Vussammat flop- 
.wort, 85 P.L.R. 1906. 

Lal Chand, j. 

(50) Succession— Muhammadan dais of Leiah 
Tahsil , Dera Ismail Khan Diet.— Daughter 
— Divorced daughter— Collaterals. 

JFfrZtf, that the defendant, daughter of a son- 
less proprietor, who had been divorced by her 
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Gwttpas (peculiar to Pnnl*h)* (Continued), 

husband, and on whom the onus lay, had failed 
’ to prove that hy custom among Muhammadan 
Jafcs of Leiah Tahsil, Dora Ismail Khan Dis- 
trict, she was entitled to succeed to the proper- 
ty of her lather as against his near collaterals. 

little weight can he attached to an entry in 
a Jiintaff'-wwt with regard to the right of 
succession of daughters as against the collateral* 
when the entry is not supported by any instances. 
The fact that the Wtytd-wf-are of the village 
refers to the entry made in Riwqj-i-am as being 
correct does not make such entry reliable when 
it is opposed to instances allowing right to 
collaterals. 

An atienatiou of land made 'by a daughter 
not entitled to succeed as heir unddr the Custo- 
mary Law cannot be held to have been made by 
her on behalf of her mother when the daughter 
is in possession of the land of her father and 
her mother has not objected to the alienation. 
Malik Mu*y. Mnasanunat JJshaa, 86 P.L.B, 
1906 a= 105 P.R. 1906. 

Johnstone and Rattioan, jj. 

(61) Pre-emption — Punjab Laws Act {TV of 
1872), ft, I£— Wajib-ttl-arz recording Custom 
Ms favOemcf ek-jaddis only —Ancestral pro- 
j| mfy*+$utden of proof. • » 

Held, that where the entry in t)ie WajUhuk 
ora records custom of pre^nptiq^in favour of 
eh4addis only the co-sharers in fiflpvillage who 
ate hot eh-jaddis cannot succeed^ against the 
vendee who owns no land in the village. 

The tytmek-jaddissa used in the pre-etapikm 
danse of a T *ajtb+ul«arz means persons descen- 
ed from the ancestor who onto held the land 
which is the subjeot of the sale, and not ag- 
nates only of the vendor. 

Them is no presumption that land held by a 
person had descended to him from his father 
and was not acquired by him. Jhenjto *, Ram 
Blah 92 P. L. R. 1906- 

Bob bbston and Rattxg**, j?. 

(59) Alienation— Khatris of&hagtgm Malian* 
i ico la, Gurdaspnr, alienation bft chadless 

proprietor among, applicability of custom 
or Hindu Law to — harden of proof, 
t |n this Cfee the parties we*© Khatvis of 
i h i tei j pyy TSUadwola, Gutdftpur, and both the 
held that the parties were not agri- 
Mpb in the sense of being hound by agn- 
oqflBt custom. Held, that the onus was 
^PMFlaid upon the plaintiff 4o show that 


.?» i r 

matters of fro Sfrefrjs* trees v 

governed not irfMeiraNm perwmal toWvfde., 
the BhaduLaw, b^t% 0 ^U ordinary agaouBui 
ntf custom of their n^bbours. Pttintifl*' ha- 
ving failed to dteefcegfee' the onus, they were 
rightly non-suited by themtifl^ Courts. Kata *. 
Lahh Gbaud* 106 P.R. lta 
RoBKETSoir and CHrrtv, at. 

References .— 101 P.R. 1884, 107P.B. 1887 
aodfL P.R. 18$6,,R. 

(58) Suooeetion—Agnate* of a deceased praprie- 
tor whether mere community of dement give s 
right of succession to , in respect of Unde 
ocquirey in a different village from that of 
^proprietor— Cases governed bp Cuetomary 
Law, when personal Into should be retorted 
tom the decision of. 

The question was referred to the Full Bench, 
m this case, whether it waa laid down by cer- 
tain decided oases and particularly by Jjokha 
v. fieri (a) that mere community of descent 
gave the agnates of a deceased land-owner no 
right of succession to acquired land let by him 
in a village, in which they did not own any 
land, 11 and whether such a rule could be de- 
duced from the well-established principles of 
Customary Law. Held, that, Although the 
language in Lokha v. fieri (a) is not 
free from doubt, there is pa j&Jea* indication 
of any intention, either in tk^dacisioiiy or in 
any of the others referred to, to tty it down as 
a ride that mere community of decent could 
*not give the agnatic descendants of a deceased 
proprietor a right to succeed to his lands in a 
viilage ; in which they do not own toy land and 
that Such a rule is not supported by judicial 
precedent and is not fairly deduoible from the 
general principle of Customary Lew. 

point argued to this earn find treated 
as which ah expression of opipkrn* by 
the Full Bench, was required, erne, whether, 
omohg parties ostensibly governed by Custom* 
ary Law, it was permissible to fell hook 
on their personal law for the decision of the 
point in issue, where no definite rpje of the 
former lawapplicable to the case before the 
Court could be found. It was held (0u&k, 
and EtaemoTOff, *„ LUeenfing), * 

Per ChatteBji, j.*— A statement by the parties 
that they are governed by the Customs*?' Isrtr, 
cannot be conclusive on tSttpdnV wad H absolve 
the Court from the inly' ‘ of oeeerWntog and 


% 
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tHftfaf U be 1%» ■ 

c^’Um.jwUm ou*U-‘V 4*«Of» 

W» Cottfi*, jtttor lagittetfe »Wl»& 
tf( enquiry into custom foiled to derive from ft 
atule of decia26u,in refusing to took beyond 
Customary Law fofcsuoh a rule. So, where there 
is no rule of decision Available under Customary 
Law, the Cohrts are bound to fall baok on per- 
sonal law a* a last resort. 

*JPdr u>, J , — A party who comes into Court 
with the allegation that he is bound by Cus- 
ternary Law' fa not precluded from falling baok 
on Kte personal law and it is the duty of the 
Court, whenever ^neoesaary, to ascertain and 
* administer the same. 

per Robertson, j.— In regard to matters 
dealt with in 8. 5 of the Punjab Laws Act, 
when any custom is s A up and proved to 
obtain, custom shall bo the rule of decision, 
but, When no such custom has been established, 
the rule of decision shall be tbo personal law 
of the parties whether or not they can be shown 
to be governed in certain other matters by 
custom. Diys Bam v. Sohel Singh, 110 P.R. 
1906 (P.B.) 

Clark, c.j., and Rum, Chatibrji, 
JtonaitTAdN & Kensington, jj. 

References :~~(a) 64 P.R. 1898 ; 18 P.R. 1896, 
78 P.B. 1896 A 108 P.R. 1900, considered and 
discussed, 

(64) Inheritance, among Araina of Ludhiana, ^ 

*• whether widow entitled to inherit along 
with step-son* 

The question in this case was whether plain- 
tiff as the widow of one N was entitled to claim 
a half share in the inheritance from H as age* 
fast her stepson, the son of N by another wife. 
The lower Appellate Court maintained that the 
plaintiff, as a Widow, is entitled, by custom, to 
half the estate of her husband on a life tenure 
and dpereed for her accordingly. Hetd; ^follow- 
ing Sh$dt i v, Jto, (a) that an alleged custom 
that'll W&tow hr entitled, as of right, to a share 
las preeemW of sons by another wife, is one of 
Which dear and strong proof should be re- 
quired and that in the present cam the plain- 
tiff, on whom the onus lay of proving the cus- 
toms on which she relied, having failed to dis- 
charge the same, her suit to receive a half share 
in luheritauce must fio dtoiumwd, though 
she might be entitled to receive ca*h mainte- 
bmukl m*U Bakhsh v> Khmrij, lie P. It. 1906. 
Staffed** ft Lax* O tra»n, jj. 
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Reference (a)— 107 P. R. lffefc R. 

(65) Succession among fate of Ludhiana, toes* 
tote of deceased adopted son tearing no son— 
Right of heirs of adoptive father of deceased. 

Under the general principles of Soeceseidn to 
ancestral land, in a Punjab village community, 
as laid down in prior Full Bench cases, (o) 
it was held in this case that by custom prevail* 
Ing among the Jats of Ludhiana, on the death 
of an adopted s&i, without loaving any male 
lineal descendants, the estate held by the de- 
ceased, as such adopted son, would pot pass to 
the collateral heirs of the natural family of the 
deceased, but would at once revert to th&adqp. 
tive father and then descend to the disoendants, 
of "the latter. Gurditta Y. AtU Singh, 117 P. 
R. 1906. 

Rattioan and Lal Cband, jj. 

References:^) 4 P.R, 1892 (P.B) & 12 PJEt. 
1892 (F.B), F. 58 P.L.R. 1901, D. 

(56) (hft by childless proprietor to daughter's 
son and son's daughters , whether valid 
by custom — among Aiains of Mtwueker 
District. 

The gift in this ease had been made by a 
sonless Aram of Jullundur, in f£tour of his 
daughters son and a son's daughter married to 
another daughter’s son. Held, that a gift, by 
mi Arain of the said District, of his entire es- 
tate, in favfar of his daughter’s son was valid 
by custom, and there could be no distinction 
in principle between such a gift and the other 
one made in favour of a don's daughter, espe- 
cially whore, as in the present case, she had 
been married to daughter's son. Balk ¥. If u* 
Muhammad, 183 P.R. 1906. * 

Lal Ckani>. j, 

(57) Pre-emption by right of manage in rps- 
p$ct of homes, obtaining in Amritsar. 

Held, that the custom of pre-emption, by 
right of vicinage, in respect of houses, obtained 
in a largo number of the Katras or sub-divisions 
of Amritsar (a). 

It was contended in this case that Ik* conti- 
guity of the plaintiff’* house at the back of the 
house in question was not sufficient. Held, the 
fact that the plaintiff's house was situated on 
the baok side, #r that it happened to form part 
of another Municipal Division, was not 
of any importance in considering the. right 
of pre-emption. Lank man Baa v. Kashi Bam, 
140 P. &, 1006. 

KeWngton & Onirry, jj. 
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CvBtom (peculiar to Punjab).— (Con^w?^, 

, Reference*.— (a) 46 P. R. 1882, 154 P. R. 
1882, A 58 P. B. 1900, JR. 

(58) C nstom — Adoption — Appointment of heir- 
Successkm— Death of appointed heir during 
his adoptive father's lifetime — Rights of 
appointed heir's sons—Mahtons of Jaland- 
har District, 

, Held, that, according to general principles 
of Customary Law, in the absence o! proof of 
custom to the contrary, the sons of an appoint- 
ed heir, who has died during his adoptive 
father's lifetime, are entitled to succeed to his 
property on the latter's death. Cbhajju y. 
DaHpa and Brem Singh, 124 P. L. It. 1906 ^51 
P. B. 1906. 

Chattebji and Kensington, jj. 

References:— 50 P. R. 1893 (F.$.) and 178 P. 

B. 1894, 1?. 

(59) Custom — Alienation by father — Alie- 
nation by childless male proprietor— Sale — 
Part of consideration fictitious— Nccrs- 
sity — Kalals of Alawalpur town in 
Jallandhw' District. 

The plaintiff, a minor, sued for a declaration 
that a sale of ancestral property, effected by his 
lather and uncle, was invalid, os against his 
right, for having been mode without necessity. 

It was found that a part of the consideration 
entered in the sale deed was fictitious and was 
entered to defeat pre-emptors,. that the rest of 
Ihe consideration consisted of just antecedent 
debts and was not far short of the value of the 
property. 

Held , that the suit must be dismissed. 

DeVl Chand y. Gureh&ran Singh, 127 P.L.B* 
1906. 


INDEX, 1606, '468' 

,0 

Cutouts (peoaHw 

(61) 

chara village— Right# pattidark m the 
death of an h^m ^Bors of 

Murtazapur t ritktfe, Kamaimtrict. 

Held, fcliat, outbade, it has never been 
definitely decided by the Chief Court that the 
members of a village community are the ultimate 
heirs of any co-sharor, among tbaiti } .who dies 
without heirs, in every instance, 4 without 
regard to the constitution of the village or the 
facts of the particular case, which comes up for 
deoision. 

Heldfy that the plaintiffs, pottidars of Murta- 
rnpur village in the Kamal District, belonging 
to Ror caste, were not entitled by custom to 
succeed as mere pattidara to the land of a Jat, 
who had died withouj heirs, the village being a 
Bhayaoliara one owned by miscellaneous castes 
and tribes. Harnam 8ingh y. Partab Slash, 
129 P.L.B. 1906. 

Reid and Lal Chand/ jj. 

(62) S accession — Pagwand — Clitiudawand 

Sarai Jats ofDhoplur village , Batala Tahsil , 
Gurdaspur District . 

Found, that among Sarai Jats of Dholpur 
village, Batala Tahsil, Gurdaspur District, 
custom of chundaioand prevails iu matters of 
succession. Labh Singh y. Narain Singh, 
142 P.L.B. 1906. 

Lal Chand, j. 

(G8) Succession^— Religious institution— Bhr- 

den of proof— Jogi Fakirs of Btusra Re- 

gistrai ion— Admissibility in evidence of 
ccmpuhorily registrable unregistered docu- 
ment relating to immovable property for 
collateral purpose . 


v Johnstone and Rattigan, jj. 

(60) Cnshrm— Succession — Occupancy rights — 
Karabati — Near relations resident in other 
villages. * 

There is no reason to limit the meaning of 
the word, 1 Karabati when useddn a Wajib-ul- 
art. as relations entitled to succeed to occupan- 
cy rights left by the deceased occupancy tenant, 
merely to scuh near kinsmen as are residing in 
' the village, in which the deceased held ocou- 
rights. Maman y. Kartar Bakhsh, 
1906. 

and BATiicJAN, jj. 

Ref^r^,-9B P. R.1891, Btipl.;(iP. R. 


The office of Mahant is generally elective 
and not hereditary. 

The plaintiff brought tho present suit for 
possession os full owner of certain property of 
a minor religious institution (otjhuggi), which/ 
he alleged had belonged solely and absolutely 
to his Fir, a Jogi Fakir of Bhera. The plain- 
tiff withdrew his claim to succeed os full , , 
I proprietor, and totroat the property, in suit os 
private property, subject to the ordinary rules 
of inheritance and contended, that he was 
entitled to succeed as a chela , and thaVin atafo -.,, 
tion to th ogaddi wasndt required by the custom 
of the institution. \ ■ 

Held, that tho plaintiff had failed to .show > 
any custom, enabUnghim to succeed, 



m 

Cotton* 1 

tiveof al^tion pr ibBt^^feoa at no&$cp%iM to 
the Headship piihe jlpnggi, and tibithis being 
a chela of the laet holcter of , haititttiion was 
not sufficient tpaopporij hisrciaim. 

It lies in the plaintiff to prove his title, and 
it js not sufficient for Mm to attack the title of 
the defendant, who is in possession. 

A compulsorily registrabjbt. dooument affecting 
immoveable property, though inadmissible 
as evidence of a transaction relating to the pro- 
perty, may be admitted in evidence to prove col- 
lateral facts. Babu Ganga Nath v. Rebel 
Math, 143 P.L.R. 1906. ? 

Johnstone and Hubby, jj. 

See , also, J, 873 to 388 and Hindu Law. 
(Alienation), No. 2 ; Pre-emption , Noe . J, 6, 
7,13,27. 

Gutohi Menons. 

See, I, Hindu Late ( Succession ), No. 5 and 
Mahomedan Law (Will), No • 2. 

Cypres. 

See, Civil Pro. Code, No. 275. 

Damages. 

(1) Breach of contract— procuring a breach 
df contmct —Knowledge of the contract — 
Action for dapiagcs—Tort. 

To support an action to recover damages for 
procuring a breach of contract, the plaintiff 
must establish not merely that the defendant 
procured others to commit a breach, but also 
that he did so, knowing that there was that 
contract. Pandurang Balaji Apte v. Nagu 
Dagdu Chagula, 8 Bom. L.R. 010=30 B 593. 
Jenkins, c.j., aud Heaton, j. 

A 

(2) Deed— Construction — Lessee of occupancy 
holding selling his rights— covenant for 
quiet enjoyment — Vendee dispossessed — mea- 
sure of damages . 

Where a lessee of an occupancy holding trans- 
fers his rights under a sale-deed covenanting 
that, if the transferee loses the holding within 
certain tii&e, he will be entitled to get damages 
from his transferor, and the transferee is eject- 
ed within that time, he is entitled to recover 
damages from him {transferor) ; the measure of 
damages being the loss which the transferee will, 
sustain by the deprivation of the enjoy men t of the 
land for the residue of the term. AH Hasan v . 

Or i Lai, 3 A.L.J. 501-A.W.^(1906), 207. 
Stanley, oj. and Knox, j: 
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Damages*— (Concluded.) 

(3) The question of the amount of — in an 
action for slander is a question of fact — See 
S&axdeb, No. 1, 3 C»L.J. 140. 

(4) Suit for — for malicious prosecution started 
by servant in the interost of master — Liability 
of latter for— See Malicious Pbosecution 
No. 4, 10 C.W.N. 723. 

(5) Conversion of stolen goods — Managing 
partner receiving goods— Liability of Arm— 
Measure of— See Conveuhion, No. 1. 10 C.W.N. 
1068. 

{6) Special, words imputing unchastity action- 
able without proof of— See Defamation No* J f 
4 C.L.J. 388. 

(7) Separate liability for — of each of certain 
joint wrong doers— See Touts, No., 1, 21 T. L. 
R. 211. 

(8) Suit for — for false imprisonment— acquit- 
tal of ncoused — maintainability of >;uit — infor- 
mation given to the Police— Soo False Imphi- 
sonment Noh. 1, 3 A. L. J. 650. 

See, also, I, Contrat , No. 6; Contract Act, 
Nos . 12, 15, 18 d 25; Httndi , No 1; 
Jurisdiction (of High Court), 
No. 5; Landlord d Tenant , Nos, 6, 
9 ; libel No. 3 ; Limitation Act , 
No. 43 ; Nuisance, No. 1 ; Spec - 
fic Relief Act, No. 10; Right of 
suit, No 21; Tort . No. 1; Trade 
mark , No. 1; and Art VI of 
1898. No 1. 

Damdupat. 

(1) The rule, of — merely limits accruing rights 
and does not divest rights that have acoruod — 
Soo Intebest, No. 1, 8 Bom. L.R, 82. 

(2) Rule of — if applicable in Insolvency 
proceedings— See Civ. Pbo. Code, No. 206, 10 
C.W.N. 884. 

Darkh&st Rules. 

(1) Power of Civil Courts to question reasons 
assigned by Revenue authorities for grant- 
ing or refusing applications for Darkhast — 
Board's Standing Order No. 15, Rules, 4, 
5, 7, 11, 13, tt 14— Whether grant of patta 
is a matter ofMontract. 

A grant of bysJ|was made to the plaintiff, on 
a Darkhast application made by him to J* 
Tahaildar, under Rule 4 of Standing Order No. 
j 15 of the Board of Revenue, subject to the result 
I of any appeal that might be preforrred. The ; 

| appellate revenue authority annulled t ftp* gp gtf Sfc*. 
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Darkhast Rules. -(Concluded), 
on the ground that tiuive waft irregularity in 
Issuing “ A ” notice, by reason of the signatures 
of the adjacent land-holders not having been 
obtained. 

Held, by White, cj. — Regarding the 
amission to obtain such signatures, it 
must, mthe absence of evidence to the con- 
trary, be presumed that the officers took the 
signatures, other than those of adjacent land- 
holcftrs, because, the adjacent land-holders 
were absent or illiterate The maxim “Omn%n 
praesuwmuntur nte es&c acta ” applied. The 
faot of such omission did not perse render tho 
Tahsildar's grant imalid and the grant Was, 
therefore, binding on the Grown. 

It is open to a Civil Coart to sot aside an 
order of an appellate Revenue tribunal. 

Held bj Benson, J -—The }ntta is m the 
nature of a more bill and not of a grant or 
conveyance The issue of a pdtta has not the 
effect of confirming tho conditional grant by a 
Tahsildar, during the pendency of the appeal 

It is not upon to Civil Courts to discuss the 
Suffitioncy, or otherwise, of the grounds on 
which the Dark-host authorities— whether 
original or appellate— grant or refuse Govern- 
ment lands to applicants, so long as they act 
within the scope of their authority. 

Otaer. —It would he different if the Revenue 
authorities, purporting to act under the Doth- 
host rules, acted outside the scope of their 
authority, Muthu Ycera Yandayan y, The 
Secretary of BUte fur India In Council, Uf. 
L.T. 37g»29 M 461 

White, andBENSoy, 9 % 

068, 18 M 484,26 M, 740, 
XOhT. 404, 16 M. 604, 6 M. 808 and l M.I.lA, 
806, R* 


See I, Landlord and Tenant, No . 71. 

Debtau 

(1) TAwfc-pfoperty, non-liability of, to debts 
eontraoted by trustee— See Tatrsa, No 2, 16 
M. h J. 412. 


(2) Arrears of revenue are (^within the mean- 
ing of Act XI of 1859— XI OF 1859 
{feUv&Nrc SaubXjaw (6. 1, 10 C W. 


ApjHopii.ition of debt due to minor by 
tht$kparii) See Jotwr roat-Faasong, Mo. 1 , 
147 1906. 


8*0, alter, l Oivitftfbi Vote, No. tt», Co* 
tmttjit t>f Com, v ‘mr » and JarMie&o* 
(of (hml Cm&ty, No.' I. 

D«bnttw. , t . 

Seel, Neliqiom S^SwmtrUs, No.l. 

Dahntto* w»***-- 

•rvwHifVK 1 eWfftVSt 

4 < 

See l Oontract Amt No. JIB, 

DriiUHni 

Suit for— Proper oourse against tenant atfe- 
ging that he is an under-proprietor— See bos- 
session, Mo. 6, 9 0 0. 292. 

Declaration of title. 

Suit for, with consequential relief— ►Court fee 
—See Court Pees Act, No. % 8 Bom I*. B, 866. 

Declaratory Decree. 

(1) Suit fat cancellation of bond on ground of 
fraud — omtsston to clam consequential 
relief, effect of 

Plaintiff sued for cancellation of a mortgaged 
deed exocutod bj him to the defendant, on the 
ground of fraud and want of consideration' 
The first two Courts found that no fraud was 
pjovod. The first Court dismissed the suit 
but the lower appellate Court, finding that the 
deed was supported by oonridemtiOfi to a* less 
extent than that mentioned in the deed, and 
treating the suit as one for declaration, gave 
plaintiff a decree declaring that the bond was 
supported by consideration to such smaller 
extent. Held, that the suit ought to have been 
dismissed, efon assuming that the lower appel- 
late Court was rqgbt in treating it as one lot 
declaration, because the plaintiff being, at the 
ditto of the suit, entitled to claim consequential 
relief, omitted to claim it. The High Court 
dismissed the salt altogether, flfcafcfc* tttbbiah 
t. MaddaU Lakshminarayaha, 29 29B. 

White, o^. and SuBRAnwam A?^4n, *. * 

(2) Smt for income of land— Direction its the 
decree for future annual payments, not 
prayed for-— Decree merely declaratory— 
Separate eutt for the future in Come, main* 
tennabUUy of— 

Suit for the recovery of ti^inqome of certain 
trust lands for three yearn/ JuSdgfeint was 
given for the plaintiffs for the income eft tike 
tlirro years but the decree, aedratoftup, directed 
the defendants to make ftitob aufeuel pAymoftts 
towards the income in future also, Held, 
though the decree had been 'ho drawn up as 
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to appear. fttto* righto tote an 
fepeete totem mesne profits, ajsb^ yet ft* 
tote had to* no pteyer in toplriot tor «wh 
ft decree (a ) and he date wasfMI thereto for 
to payment of toh tow profits in each year, 
to deore* mtost be regarded as merely decla- 
ratory of to plaintiff's right and not as capable 
of being executed each year for to future mesne 
proto, to mover* which a separate suit was 
therefore maintainable (b). Dorasawmy Boush 
Pntetol v. *. Idangaplranthan, l MX,T, 60. 

Benson and Moore, m. 

References.— (a) 12 H. 183, R. and D, (b) 7 
11, 00, ft, and R 

(3) Suit to obtain a — to the effect thattbo 
person alleged to have been adopted is not the 
plaintiff’s adopted son, maintainability of— See 
Specific Relief Act, No. 9, 29 II. 48. 

(4) Suit for construction of a Hindu will and 
for declaration incidental thereto — See Specific 
Relief Act, No. 10, 8 C.L.J. 224. 

(5) Amt by presumptive reversioners to do. 
elate adoption by widow invalid— Decree how *.ur 
binding on other reversioners -—See Hindu Law 
(Revebsionrbs), No. 8, 1 M.L.T. 188 (PA) 

See, also, I, Landlord and Tenant, No. 54. 
Declaratory suit. 

(1) Becta+aHm thqt plaintiff* were Rajpytk 

— 0 anetof action. 

The defendants made a statement before to 
revenue authorities, wherein they stated that 
the plaintiff* Were Sheikhs, and, as such, not 
entitled to various rights in the village to which 
Rajputs alone were entitlod. They added that, 
if plaintiffs considered tot they were legally 
entitled to these rights, it was open to tom to 
bring a writ in to Civil Conrt to enforce them. 
The plaintiffs brought a suit for a deofetatiou 
tot they were Rajputs of the specified got and 
for other relief. The Divisional Court dismissed 
the suit on to ground that asuit for to decla- 
ration ashed to did not lie as no cause of action 
had arisen ip toil favour. 

Held, t]hftt to Judgment of to Divisional 
Court wee wrong tod to suit was maintain- 
able, to statement made by to defendants 
having given a cause of action to to plaintiffs. 
takmm ftuasln Khan y. Vast* 111 Khan, 
fhLJtffffe 

Bon»»Tfoy and Rautioan, w. 

for, under Art. 120 
<4 the Limitation Act— See Limitation Act, 
No. 88, 4 <0^*6% , 


I Reelanatoey ftuH^CoatotwdO, 

| (3; Maintainability of— by a candidate at a 

hy-riection fora muuioipsl oouncillorehip tor 
declaration of his right to oonte forward as a 
eaudidate — See Specific Relief Act, No. 18, 
8 Bom. L.R. 209. 

(4) Maintainability of— where relief by way of 
injunction, which can be asked for is not asked 
tor— See Specific Relief Act, No, 11, 8 A .L. 
7. 816. 

(5) Under 8. 868, Civ. Pro. Code, maintaina- 
bility of, when no further relief is asked for— 
See Civ. Pro, Conn, No. 168, 29 M. 181. 

(6) — ior release of property from attachment 
—Valuation— See Jurisdiction (General), 
No. 2, 73 P.L.R. 1906. 

(7) Effect of rejection of application tor 
Registration entitling party to institute a— See 
Land REGisriufnoN Act, No*1, 4 C.L.7. 868. 

(8) Onus of proof as to title — Adverse posses- 
sion, effect of— Grant of Patta, whether con- 
fers new title . 

A party, who is in full possession of certain 
propei ty of his, and is in exercise of all rights 
in respeot of it but seeks for a mere declaration 
in connection with the same, is bound to esta- 
blish his title thereto by means of positive 
evidence of such title. But, however, although 
he may fail to make out that he acquired hie 
title to the property in to very maims# alleged 
by him, yet, if, Admittedly, he is found to have 
been in possession of to property, tor ever 19 
years, to effect of such possession WthUd 
be to extinguish other titles, if any 
existod, and he would be entitled to to deela- 
rafcoiy decre$ sought to be obtained by him (a). 

Held , also, that a mere grant of a Patta eon * 
fere no new title except in those special cases 
where to Patta itself constitutes the title deed 
for to land(b). Pftdmanahhan NilAkan daw g. 
Kuncheen Nathan, 21 T, L. R. 67. 

Hunt and Padjcanahha Aivab, yy. 

Reference S (a) 10 T. L. R. 70, P fb) 9 M. 
883, 20 W. R* 16g> 90J8. 798; 20 I. A. 99 6 14 
T.L. a; 140, A 



(1) Effect ofdjf^jpourt’a decree on order far 
maintenance mder S. 488, Cr. P. Code . 

Courts exorcising jurisdiction under 8. 488 of 
the Or. P« Code, often decide questions of 
marriage, divorce, paternity and so forth but 
such derisions are not binding on to parties m 
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their litigations in Civil Courts. On the other 
hand, if a competent Civil Court has clecided 
that A is not and never has been the wife of B, 
then a Magistrate cannot, in proceedings under 
S. 488, hold that A is the wife of B and order 
B to maintain her. The Magistrate is bound, 
in such proceedings, to take into consideration 
the effect of a Civil Court’s decree, if any, on 
the matters he has to decide in tho proceedings. 
Hewab Zulffkar Khan y. Mttfsamm&t Zalnab 
Began, 9 O.C. 49 (B). 

Scott and Chamier, j. cs. 

Reference.— U C. 276, F. 

(2) Mortgages in the Run jab — Decrees for re- 
demption a f— should be without and time 
limit for payment . 

Since, in the Punjab, u mortgagor, who has 
obtained a decree for redemption but has failed 
to execute it within time, lias the right to bring 
a fresh suit for redemption (a), a provision in 
such a decree fixing a time for the payment of 
the amount duo under the mortgage and declar- 
ing that, on failure to do so, the right of redemp- 
tion is to be barred (6), would prove an unjust 
hardship on the plaintiff-mortgagor. Tho decree 
should be without any time limit for payment 
and the plaintiff left to execute it within tho 
time allowed by luw. Himay&t All y. Jowala 
Bmp, 100 P.R. 1905 = 1C P.L.R. 1906. 

Chattekji and Johnstone, jj. 


References.— (a) 86 P.R. 1877 ; 14 P.R, 1881 ; 
SO P.R. 1887 and 1 98 P.R. 1870, ft. (6)7 M. 433. 
8 M. 478 and 31 M. 18, ft. 


(8)— of a civil Court for partitions cannot l>e 
fully executed until the decree-holder’s name is 
recorded in the revenue papers under Act HI of 
j901— See Civ. Pro. Cope, No. 145, 4- W. N. 
(1906) 58. 

(4) A — cannot bo taken ah negativing any 
right conceded by all the parties and with refer- 
ence to which the Court was not called upon to 
adjudicate — See Transfer of PnoPErby Act, 
No. 71, 29 M. 84. 


(5) Under S. 90 of tho Transfer of Property 
Act, when to be made— See Rfs Judicata, No. 
7, 8 A.L.J. 171. * 

; (6) An order remanding, flHftml, arentsuit 
tinier the North West Provinces Tenancy Act 
amount to a — as defined iu S. 2, Civil 
Ppo^dure Code— See Act II of 1901 (North 
^Provinces Tenancy), Np. 20, 8 A.L.J. 


(7) — on ccmaproimkec^htaining Courts diroc- 
tions as to costs, no appeal in respect of the 
costs lies from ar— See Appeal (General), No. 
4, 2 N.L.R. 49. 

(8) — passed m compromise entered into by 
pleader— application for review on ground of 

! pleader’s want of authority to compromise, 

! rejected — Fresh suit to set aside decree— See 

Res Judicata, No 14, 10 C.W,N. 529. . 

* 

(9) It is not compulsory for the Court to 
allow contract rate of interest after the date 
fixed in — for redemption — Sec Mortgage (Re- 
demption), No. 9, 29 M. 170. 

(10) An award under Ss. 26, 80 oi; 54 of Act 1 
of 1894 (Land Acquisition) is a— within the 
meaning of S. 2, Civ. Pro. Code — Seo Act I of 
1894 (Land Acquisition), No. 21, 68 P.R. 1906. 

(11) Whether a separate suit lies to chal- 
lenge a decree on the ground of error therein 
—See Right of Suit, No. 5, 10 C.W.N. 1024. 

(12) Conditional— for sale in a mortgage suit 
puts an end to the suit— See Limitation Act 
(XV of 1877), No. 121, 11 C.W.N. 156. 

(13) Effect ofattaclunent of, on right of atta- 
ching creditor,— after sale but before confirma- 
tion— Seo Civ.Pro.Code (XIV of 1882), No. 
186, 11 C.W.N. 158. 

(14) — for mesne profits against father, sons and 
grandsons if bound— See Hindu Law (Debts), 
No. 4, IX C.W.N. 168. 

(15) Recital in a subsequent decree of terms, 
of a previous one, whether evidence of latter — 
See Limitation Act (XV of 1877), No. 46, 11 
C.W.N. 48. 

(16) Suit to set aside, on ground of fraud, 
applicability of Art. 95 of the Limitation Act 
to a— See Limitation Act, No. 59, 4 C. L. J. 
472. 

(17) in a suit upon a mortgage by conditiopa 
sale is in effect a decree for foreclosure though 
informal and irregular— See Transfer , of Pro- 
perty ACT (IV of 1882), No. 72, 4 C*L.J. 538. 

(18) — directing registration— no specification 
in the— of time within which registration ought 
to be made— failure to present document with- 
in thirty days of First CfcrorVe decree - See 
Registration Act, No. 82, 83 C. 1620, 

(19) — for redemption, delivery of lands under 
includes delivery of crops on the lands— See 
Civ. Pbo, Code, No, 144, 3 L. B, R. 129. . 
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(SK^-ia «a^ «tMbw •«*»»■ 

gnent Wrtfr *9 vendor «wfMt srffeet in-Bee 
43, 2 N. L. K* ISO. 

(ft) Foatm o^Bi«po98M$i0!n of goto* gd» 
owner* by ofher-^Suit lor joint poteeeion— 
3c* 1<xm Fm^a^nr, No. 1, 37 A- 158% 
(92)— by consent— Setting aside erf— procedure 

— Se* Acte JpCHl of 1871 (PnnMM), No. t 

7 Bom. Xm% 669. * 

(ft) Fftte of— in suit by one op-owner against 
others tor joint possession and interest pendente 
NteH Sob Joint P*pmm» No.4, A.W.N.(19Q6), 
388. 

(34) > Limitation for suit to sot aside a, on the 
ground of tend— See Limitation, No. 18, 91 T, 
L» 8« 41* 

{ 95) Ak^parte— against minor, application to 
set aside, whether should be made only by guar- 
dian insult, ten when not formally appointed 
as such — See Civ. Pro. Code (TRAVAKcoitn),No. 
9, 91T.L. B. 70. 

(98} Question as to validity of a, whether 
could be gone into by Court to which it has 
been transferred for execution — See Jurisdiction 
(of Civil Courts,), No. 4, 91 T. L. R. 188. 

(97) Satisfaction of, set up by decree-holder, 
whether necessarily to be recorded by Court— 
See Civ. Pro CckIo^Thavancork) , No. 8, 31 T. 
L. B.158, 

See, qUo, J. f Ad II of 1901 (N. TP. P. Te* 
nancy) t No. 7; Contract A%t, No 19, 
* Civil Pro. Code, Not 1, 6, S3, 93, 

100, 300, 336,370, <3338; Co-ahar- 
err, Nos 5 A 6; Cowt, No. 13; Exe- 
cution of Decree, Noe $4 and 79 , 
(government. No. 7; Joint Otcnera, 
No. 1; Joint Property No. 9 63; l>u 
mitotion Jet , Non 6, 86, ISO it 138! 
Practice (Miscellaneous Canes), No. 
96 and Revenue Sale, No. 1. 

Dedication. » 

X Religious Endowments , No. 1. 

Defamation 

(I) CfewM of action- -Special ’^damage— 
VnehatHp)/, imputation of. 

A J *ted* which Imputed tuvehaehty to 

Held, (t) that tbs words ooaatitated defama- 
iionttdCsfcfy ol the wife of X, but also of X hun- 
Mlt, *ad,X wm therefore entitled to maintain 
snMtien on l^a own aOcount; (9) that the 


tht*Mi&vOr~(C<mditd*d)t' 

words were aoticmabk without proof of special 
damage. Stiku TeU 3 . Blpwl Ml, 4 C.tJ, 

acta 

ovo. 

Babcpini and WooDhoFmb, si* 

( 3 ) Libel— Slcmder— Cause of attiicto— Special 
damage— Publication, 

A wrote letter* to the husbandof X, in which 
be alltged that X was a witch and that by hor 
sorcery caused ^he death of some rotation* of A. 
A also made oral statements of a similar des- 
cription to their oastemen. X and her husband 
sued to recover damages for defamation : t 

Held, (1) that the husband ofX had no 
cause of action as the imputation made was not 
defamatory of him (a), 

(9) That X had a good cause of action as the 
imputation made tended to bring her into 
hatred, oontAnpt or redieule (b). 

(8) That there was publication of the defa- 
mation. A communication to a husband or a 
wife of a charge ngainbt the wife or husband, 
constitutes a sufficient publication (o), 

(4) That so far as the libel was concerned, no 
proof of special damage was necessary. The 
distinction between the aetionablo quality of 
oral and written words examined (d). 

(5) That so far as the slander was concerned, 
no proof of special damage was necessary <ej. 

The earlier English authorities on the subject 

reviewed, fthoohhagee Koert v. BokhoriRam, 

4 C.L.J.890. 

% 

Bambini and Mookfbjbb, jj. 

Reference* ; — (a) 2 C.L.J. 896, Appl. (b) 4 
Mason, 116, F. (c) 56 Am- St. Bcp. 994 and 90 
N.J. Law 908, F. t 18 C.B. 680 andl T,L.B. 
679, Aypl., 88 Am. St. Rep. 986, 19 Am. St. 
Rep. 76 and 30 Q. B D. 635, D. (d) 83 Am. Rep. 
408 and 97 Am. Leo, 971, F. (e) 9G C. 653, D. 
See, I, Libel , No. 1 and EtuUnce Act , No. 40. 

MtllAii Agriculturists' Relief Act. 

—See Act XVII of 1879 (Bombav). 

Delegation. 

Powers of— Maxim “ Delegatus non potest 
delegare **— See t A ct VIII of 1890 (BxKcur, 
Oounr of Warm), No. 1, 8 C.L.J. 165. 
Demolitions. "* ^ 

Suit te— of building— Necessary findings — 
Sec EcumnLF. Ewtopfel, No. 1,A.W.N.(1906), 
174, 
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Deposit. 

See I % Civil Pro. 1 Code, No. 19 7 and Mortgage 
(Redemption), No, 4 . 

Deposition. 

See I , Evidence Act, No. 8 and Civil Pro. 

. Code, 8$. 

Dhar*dhura* 

Custom of*—, suit by taluqdar for possession 
of land by reason of — See Act 1 of 186$ (Ouph 
Estates), No. 1, 9 0. C. 129. 

MlnkSi 

See, I, Regulation XI of 1895 (Bengal), 1. 

Director. 

Seel, Company, No. 4. 

See J, Specific Relief Act , No. 1. 

Discretion. 

Tender of documentary evidence after dosing 
ease, but before opponent begins his case — Ex- 
ercise of. See Evidence, No. 24, 33 C. 1325. 

District Municipalities Act (Madras), 

See Act IV of 1884 (M abbas). 

Distress. 

See 2, Limitation Act, No, 43- 

Dhriston Court. 

See I, Letters Patent, (Calcutta), No. 3. 

Divorce. 

Right of Burman Buddhist husband or wife 
to obtain, on surrendering of joint property — 
See Buddhirt Law (Divorce), No. 1, U.B.R. 
(1905), 3. * 

Divorce Act. 

See Act IVof 18(39. 

Dobas. 

Bights of fisher} p in— formed by the shifting 
of the eourse of a river— See Jalkab Right, 
No. 2, 38 C. 15. 

(1) Practice— ‘admitting in evidence — Deci- 
ding *the genuineness or otherwise of docu- 
ments. 

Per Heaton, J.— Admitting id evidence is a 
mechanical and formal preceding. When all 
'the evidence is recorded and when it 
a)l considered, it is in the* judgment 
fjrfjtbc judge decides, whether a document is 
genuine. Amb&lal v. Pascal Seel, 

8 Bp. L. R. 978. 

A^^ : BeAMON AND HEATON, 99 . 


(9) Non^lHr^^j|^^ executant to execute 
after registtAtiioj|v’ e#tot!of— See Registration, 
No. 8, 40 190^1 _ ' 

Domicile 

See, t, IntermtUmalLaw, No. 2. 

Drainage Act (Bengal). 

See Act VI 1880 {Drainage). 
Durmokurarldar. 

See I, Civil l*ro. Code , No. 197. 

Easements. 

(1) Claim for possession of property— Plaintiff 
denying defendant* 8 alleged right to. ease- 
went— -Burden of proof. 

Where in a suit for possession of property 
the defendant admits plaintiff's right to the 
property and claims to use it by right of ease- 
ment, the burden of proving that the defendant 
had used the property for a period of over 
twenty years as of right lies on him, and not on 
the plaintiff. Mir Mansab All v. Mohammad 
Akbar, 26 P.L.R. 1906. 

Johnstone, j. 

(2) Obstruction of view to a shop— Removal 
of constructions. 

The defendants built a shed and put sirki 
screens on their own land in front of the plain- 
tiff's shop, the view to which was obstructed on 
account of these constructions. 

Held, that the plaintiff was not entitled to 
have the*construction removed on the ground 
that the view to the shop was interrupted from 
the neighbouring road. Gopl Math v. Muss ani- 
mat Munno, 3 A.L J. 637-A.W.N. (1906), 
257. 

Banerji, 9 . 

References.— 35 L. J., Ch. 317 and L.R., 2 
Ch. 158, 11. 

(8) Light and air, right to passage of, ‘ dis- 
turbance to,' meaning of— See Easements Act 
(V of 188$) , No. 3, 30 B. 319. 

(4) Chum under, inconsistent with altehaa~ 
tive claim a# owner— See Alternative claims, 
No. '2, 487. 

See, 'further, I, cols. 897 to 409 and I, Ease- 
ments Act, No. I Injunction, 

J Wo. 15, A Limitation Act, No. 
41a. 

Easements Act (¥ of 4882). 

(1) S. 4— right of privacy, interference wiffc— 
Suit by occupier, . , 
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Euemente lot (? ' ' 

A lessee or » pej-fcwk io lawful 'pGaawsion of a 
house may maintain an ^Qon ii ^e . right of 
privacy of thehotjsa, ofwhiehhe is in possession, 
is interfered wffh. Ktmd«ft T< EMM Oband, 
9 A. L. J. 670- A, ty. N. (1906); 90S. 

^ Aikman, j. \ r/ 

Reference t— 10 A. 856 (887), commented on. 

(9) S.7 — Bight of owner to protect his lend 
against water flowing into it from a highway.— 
See Act IV of 1884 (Municipalities Act, Mad- 
ras), No, 1, 1.M.T.338. 

S, 7, A l (j) — I, Easements Act , No. 1. 

S' 13 1 and f—l , „ „ No* 3. 

Ss. 88, 33, 51c — I, No. 4. 

(8) 8 . 88 cl. (c)— Easements as to light and 
air, injunction to present obstruction of — 
substantial damage , material interference 
with physical comfort — Physical comfort , 
meaning of. 

Plaintiffs sought an injunction and compensa- 
tion alleging threatened disturbance (obstruc- 
tion) by the defendant, of a preHcriptiye right to 
the access and use of light and air to and for a 
building on their property. Held , that, under 
S. 88, the plaintiff may institute a suit for com- 
pensation provided the disturbance of the ease- 
ment has actually caused him substantial 
damage ; and that plaintiff's contention that an 
injunction ean be granted under S, 35 when 
the disturbance was only threatened or intended, 
evdli though there is no substantial damage, eon- 
not be upheld ; because, “ disturbance ” means 
illegal obstruction, for which, if done a suit 
will lie. This is something more than more 
obstruction. Therefore a throat of mere obstruc- 
tion (as in the plaintiffs case) is not a threat 
of disturbance (within S. 35) and no injunction 
can therefore be granted. 

Held, further, the granting of an injunction 
being, at most, discretionary, if a suit to prevent 
the disturbance of an casement of light or air 
be grounded on nuisance, then S. 60 (g) of the 
Specific Belief Act affords a complete answer 
to the plaintiff's contention and a good reason 
for the Court's refusing the injunction in the 
exercise of itB discretion.' 

Held, also, that, to establish substantial da- 
mage, plaintiffs must show material diminu- 
tion in the value of their heritage or material 
interference with their physical comfort (S. 83 
Explanation) and the expression physicdl com- 
fort does not admit of precise definition, but is 


[ Easements Act (Y of 18 ^)'(Concladedy 

sufficiently exact, when applied as a .. test to a 
given state of things, to allow the ordinary 
reasonable man to arrive at a practical determi- 
nation and, for the purpose Of' applying such 
test, one must look at the state of the plaintiff's 
property as it is, not as it was, or asitutay be, 
Rainji Bhapurjl y. Ramil Mulji, 80 B, 319. 
Jenkins, c.J. and Battv^, j. 

(4) S. 60 — landlord and tenant— Adverse 
possession— possession of site for over 18 
years— License— revocation— House of a 
permanent character. 

The plaintiff was recorded ‘ zemindar of 
Daraganj. The wajib-ul-arst provided that the 
zemindar was entitled to Dhik (royalty), in 
case the house of any tenant was sold. Certain 
houses were attached and advertised for 
sale as the property of the defendant- 
judgment-debtor. The zemindar brought 
this suit for declaration of his right. 
It was found that, for 35 years, the 
judgment-debtor and his predecessors iu title, 
who did not cultivate any land, were in pos- 
session of the houses and the site, and had 
never acknowledged the plaintiff's right, nor 
had paid him any rent. Held , that they ac- 
quired a title by prescription in the sito as well 
as the houses, and their rights could he sold. 

Per Stole y, c. j.— If a license was granted 
hy the Zemindars to the predecessors in title 
of the judgment-debtor, and they, acting upon 
that license, built a house, which was of a per- 
manent character, the Zemindar oould not 
revoke tho license and seek possession of the 
site. Bhadder y. Khalr-ud-Din Husain, 8 A. 
L. J. 760- A. W. N. (1900), 805. 

Stanley, c. s . and Bustomjee, j. 

(5) S . GO (6) — License — Revocation — Work of 
a permanent character. 

A katcha thatched house may bo “ a work of 
a permanent character ” within the meaning 
of S. 60 (b) of the Indian Easements Act, 1882, 
although the thatch of the house is renewed 
from time to time. Razlr-ul-saman Khan v. 
Azlm-ui-lah, A. W. N. (1906), 216=* 3 A. L.J. 
765*= 28 A. 741 
Aixman, j 

Reference . — 8 East’s Reports 808, 1%. 

Ejectment. * r ~- 

(1) Suit in— Forfeiture of service tenure— 
Necessity for notion to quit— See Sjsuvicx 
Ten urns A .No. 1, 8 C.LJ. 274* 
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I jeeiioe&t —{Concluded ) . 

(2) Creation by occupancy raiyafc of a girby 
(usufructuary) mortgage on bis non-trensfer- 
able bolting, without the landlord’s permission 
— Right of landlord to oject— See Act Till of 
1809 (Bbnoal Best), No. 1, 8 C.L.7. 222. 

(8) Landlord's purchase of occupancy right — 
HU right to eject an under-ruiyat without 
notice to ^uifc—9eo Act VIII of 1885 (Bengal), 
No. 12, 8 C.L.J. 155. 

(5) Bale by occupant} raiyat bf his right to 
a third person— Bight of landlord to eject — See 
Act VIII of 1885 (Bengal, Tenancy), No. 80, 
3C.L.8. 848. 

(5) Inability to — Effect of acquisition of right 
ofoeonpancy over a portion of holding '-See 
Landlord and towr, No. 7, 33 0, 450. 

(6) Admissibility id evidence, in suit for — of 
an unregistered amalnama, not forming lease or 
agreement to lease — See Registration Act 
(HI of 1877), No. 2, 88 C. 502. 

ft) Vendor and Vendee— Sale for more than 
Bb. 100— .Vendee put m possession on payment 
of purchase-money but without a registered 
deed of sate— Suit by vendor m— Vendee 1 a right 
to set up equitable plea — See Transfer ofPjmx 
mm. Act, No. 81, 1 M.L.T. 158. 

(8) Transfer by tenant of non-transferable 
holding — Bight of landlord to eject the trans- 
feree — See Landlord and Tenant, No. 14, 10 
C.W.N. 1038. 

<4P) Houses occupied by tenants os appurte- 
nant to their holdings for more than twelve 
years — Adverse possession— Soe Landlord and 
Tenant, No. 11 . 8 A.L.J. 619, 

(10) Effect of notice of, given to tenants 
chiming trader-proprietary right — See Posses - 
SION, No. 6, 9 O.C. 292. 

(11) Suit for, necessity in, of proof of plaintiff's 
title— Bee Possession, No. 7, 9 0,0. 301. 

(12) — for non-payment of rent, contract by 
permanent tenure-holder for liability to, ille- 
gality ofc— See Act VIII of 1885 (Bengal 
Tenancy), No. 26, 4 C.L.J. 521. 

(13) Bight to sue under-tenants in, without 
previous notice to quit— See Service Tenure, 
No. 8, 11' O.W.N. 46. 

flee, Also, 7, Landlord and Tenant, No. 22; 

^wntpropetty, No. 2. 

EjjtietflMnt Salt. 

I, ''Landlord and Tenant, No, 1? and I, 

* 08 . 


Election (Mu 

(1) Omission of a ot^d^e’s name from the 

candidates* list preppol by the Receding 
Offlogr-^suit for and injunction, 

maintainability fesEctFlO Hrh»f Act, 

No, 16, 8 BoUl L.B» 20ft, » * 

(2) Defendant refuting to receive nbmiffatiob 
papers— See Btytfr of wttr, No, 8, 8 BomXX 
888 , * * 

See, also I, Estoppel, No, 3. 

Encroachment* 

See Rev. Recovery Act (Madras), No, I. 

Endowed property. * 

See 7, Hindu Law {Religious Matters), No, 1 
and Limitation Act , No. 8, 

Endowment, 

See 7, Hindu Law (Religious Matters). No. 5; 
Hindu Law (Will), No. 6 A Limitation Ad, 
No. 8. 

Enfranchisement 

See I, Hindu Law (Alienation), No. 6. 

English Law. s 

Prraciplos of —relating to an executor de edk^ 
tort how far applicable to Hindus— See ApiaNUa 
irator, No. 1. 10 C.W.N. 566. JP' 

See, 7, Hindu Law (Will), No. 8. 

Enhancement of rent. , 

Conversion of money rent into rent in pro- 
duce, whether an— Sde Act VIII of 1886 (Ben- 
gal Tenancy), No/l6, 88 0. 200. 

See, also, I, Landlord Tenant , No. 3. 

Equitable elarfn. 

See J \ Gw. Pro . Code, No. 132. 

BanSftKU EltftWml. 

(1) Suit for demolition — Neveskarg finding— 
Principles applicable. 

Where a plaintiff sued to recover poMtion of 
land by removal of constructions made there- 
on by the defendant: Held, that it was not 
sufficient to debar the plaintiff from success, 
that he merely sat still and allowed the con- 
struction to come into existence. There should 
be a distinct finding, first, whether they were 
twelve years old, and, if not, then, 4 whether the 
plaintiffs are equitably estopped on the princi- 
ples laid down in Namihdt Bhagat t. Rome- 
shar Bhagat and Chhotu v. InaytiU*ui-lah, 
NaulaBaksh t+ Mom Hak, ,A. W. N* (1906), 
174. 

AttKA#,*. t 
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S&mm.-** A. aba Mrf A. w. jr. <tew>, 

Mi, a. 

IqaltAM* n»*<iN«. 

8m I, Trcmf«r of Property Mi No, if. 

BqniUMe K**. 

Vendor*. toft to «jeot vondes— Lattot’a right 
to set up equitable plea — See Tbansprb of Pro* 
?ams Ac®, flta, SI, 1 U. L. T. 198. 

Mttsf. 

8to,l,4M, 

B««lt»bte lot off. 

£Tm, I,Ctv. Pro. Code, No 86 and Mortgage 
(Hedomptwn), No, 80. 

(1) Where there is a subsisting charge on 
certain property paid off by the person in posses- 
sion, it is equitable that when the plaintiff 
reclaims the estate, credit should be given to 
that person for the payment of the mortgage 
which the plaintiff would have had to meet. 
Ashidbai v. Abdulla Haji Mahomed, 8 Bom. 
La R. 652. 

Chahpavarkab, j 

licfeiencea,—*! I. A. 7, 1893 1? J. 80 and 1894, 
P. J. 39, F. 

(2) Payment* Benefit enjoyed by another— 
Liability of pet eon benefited . 

It is consistent with general principles of 
equity, that those whose founds aio used to 
meet the legitimate demands of others, when 
the latter have the benefit of such payments, 
arc entitled to ask the latter to pay to the extent 
of the benefit , they cannot retain the benefit 
and plead non-liability. Where the oodified 
law does not cover the oase, the Court should, 
apply the general law, legal and equitable, 
Chandra Sefchar Kar r, Mafar Chandra 
Honda, 4 Or L, J. 556. 

Minu Aim OntDT, tor. 

See, also, J, Oontmct, No, 10. 

Estates Partition Act. 

See Act VIJl of l876\Bengal)> 

See, also, J, 409, 

Estoppel, 

(1) PkaMnge da to invalidity of a mortgage - 
Subsequent tneonmtent pleadings— Estop- 
9* 

Aploijitiff, who hod set up in his plaint that 
a certain mortgage was invalid, would be estop* 


Evtnpp 4L*>((UMimed}o 

pedfram subsequently rdyrag on sueh mort- 
gage as valid, as to be sAto to save his sail; 
from bar of limitation by establishing that the 
prescriptive rights acquired by the defftpdetit 
was the right of a mortagagee under that 
mortgage and no the right! of a fuUowngf based 
on possession under a sale by the pHldtifl^t 
father. Laksmi Nachiir v, Ramaehgndt* 
Moral, 16 M. L. J. 5. 

Wntru, ex anft Sunn ihmany a Aivar, j, * 

Reference.— 9 5 M. 607 at p. 511, JR. 

, (2) Buie of— Evidence Act (I of 1878), 8„ US 
— Atuwgement, earned out and acted 
Upon, v and when binding . 

In determining whether an estoppel haabeen 
cieated, the mam question is whether there* 
presentation has caused the person, to whom it 
has been made, \o act on the faith at it. the 
existence of estoppel does not depend on the 
motive or the knowledge of the matter, on the 
part of the person making the representation. 
It is not essential that the mteiftion of the per- 
son, whose declaration, act or omission has 
induced another to act or to abstain from acting, 
should have been fraudulent, or that he should 
not have been under a mistako or misapprehen- 
sion Helen Dual y. Durga Das Mandat* 4 
0 LJ. 323. 

lUitrixi and Moohj&bjfis, jj. 

Reference —19 1 A 208 -20 0. 296, JR. 

(3) Holder of negotiable instrument giv ing 
it to another with authority to raise money for 
hw own purposes See NisaoriAJM.* Instuu* 
mj.nts, No 1, 8 Bom, h E. 922 

(4) SeeMouroAOe (General), No. 5, 28 P.L. 
B 1906. 

(5) Taking active interest m partnership 
busmen and holding one’s self out as partner 

4 to stiangers how far an— See Contract Act, 
No, 46, 10CWN. 318, r 

(0) Oath taken under the Indian Oaths Art 
by one party how far operates as— on the other 
party m subsequent proceedings— See Act X of 
1878) (Oaths), No i, 10 C.W.N. 601. 4 

(7) Whan attestation of a sale-doed ^operates 
as— See EfiORNCB, No, 1, 8, N.L.R. 84. 

(6) Mortgage by manager of a joint ostfL - 
effect of the appointment being subsequently 
decided illegal— Acquiescence of major co- 
bliarr^s —Subsequent attempt at repudiation — 
See Mommim (Qmsmh), No. 8, 8. 0.B.J. 637. 
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Estoppel.— (Continued). 

(9) Father and son governed by Dayabhaga 
School of Hindu Law— Improvement of family 
house by son out of his own earnings at the 
request of father — Father not estopped* on that 
account, from ejecting son from the house and 
, obtaining injunction — See Hindu Law (Daya- 
BHAoa), Ho. X , 10C.W.N. 766. 

; . .(IQ) Beneficial owner not precluded from show- 
ing the real nature of a be na^ti transaction, 
When' the fraudulent object is not carried into 
effect— See Benami Transactions, Ho. 2, 10 
C.W;N.650. 

(11) Bight of defendant in a suit objecting to 

the maintenance of a suit on the ground that 
the phuntiff ought to proceed under S. 244, 
Civ. Pro. Code, to object in execution that a suit 
was the appropriate remedy — See Civ. Pro. 
Cods, No. 128, 3 A.L.J. 466. , 

(12) Rule of — , a discussion of — See Evidence 
act,* Ho. 36, 10 CAV.N. 747. 

(13) — against person accepting the office of 
executor under! and obtaining probate of, W 
will from impeaching the same— See Will, Ho- 
ff, 1 M.L.T. 71. 

(14) Admission on a point of law, whether 
operates as— See Transfer of Property Act, 
Ho. 19, A.W.N. (1906), 182. 

(15) Right of transferee of tenant to question 
landlord’s title,— See Landlord and Tenant, 
No. 19, 16 M. L. J. 361. 

(16) Heirs entering upon possession of pro- 
perty as wakf not barred by, from disputing 
the validity of the wakf— Boo Evidence Act, 

. No. 31, 4 C.L.J. 442. 

(17) — of defendant in tegular suit on dis- 
allowance of claim under S. 278, Civ. Pro. 
Code, from pleading bar under S. 244 — See Civ. 
Pro. Code, No. 122, 11 C.W.N. 146. 

(18) Mahomedan will— Grant of prolate— 
Creation of estoppel as against heirs— Claim of 
heirs as against beneficiary under will— See 
Mahomedan Law (Will), No. 2, 9 C.W,N. 988 # 

(19) Title of purchaser by estoppel of vendor 
— Transfer of Property Act, 8 . 42— 

X.’ EvijfcMcc, Act,S. 115. * 

X The principle of estoppelombodied inS. 41 of the 
of Property Act, which is substantially 
*&me as that iii S. 115 of the Evidence Act, 
a wilful misleading of the purchaser, 
h£$0jm breach of duty on thepart of the owner, 
fat# *ae$o acquiescence, on the latter’s part 


1906 . m 
EttoppeL— 

cannot create autll^'ettoppel. Vatthlanatha 
Aiyan Ram&uwaiy v. Xnnakn Kut* 

talanathas Y.layttdkui, 21 T.L. JL 280. . 

Govinju and Bcvhutaba 

AiYAR, JJ. V-" 

See, also, Banditti Transactions, No. 1; HM 
Tracts, No. 1; Mtida Law ( Joint 
Family), No. £; Landlord *$nd 
Tenant , Nos. 19, 98, 45 and 53 ; 
Minor and guardian, No. 3; Mort- 
gage {Construction); No. 1 ; Pre- 
emption, No. 23; Punjab Laws 
Act (IV of 1872;) No. 1. 
lievenue Recovery Act, (Madras), 
No. 2, Sjtecitic Performance, No. 1 , 
Transfer of Property Act, No. 30, 
Trusts Act (II of 1882), No. 1 
and Evidence Act , No. 36. 

Evidence. 

(1) Register of baptism, statement of date of 
birth in a, how Jar evidence of age — Attesta- 
tion of sale-deed, when operates as estoppel. 

A register of baptism, while evidence of that 
fact and of the date of it, furnishes, even if it 
states the date of a person’s birth, no proof of 
the age of that person further than that, at the 
date of such ceremony, the person referred to 
was already born. Fividence regarding the date 
of a man’s birch has been held under certain 
circumstances to be admissible under S. 82 (6) 
of the Evidence Act (a ) ; but, in the cnse<of|ifli 
entry in the register in question, ther e h#feo- 
thing to show by whom the statemcW^Btered 
was made, much less that the person making 
the statement had any special means of know- 
ledge. 

Mere attestation of a sale-deed cannot always 
be held to work an estoppel ; the principle on 
whieh the law rests is that it would be most 
inequitable and unjust to a person that if an- 
other by a representation mode, or by oondnet 
amounting to a representation/ 1 has induced 
such person to act &b be would not otherwise 
have done, the person who made the representa- 
tion should be allowed to deny or repudiate the 
offeotofhiB former statement, to the less and 
injury of the person who acted under it. Unless 
therefore, the representation of the patty to be 
estopped has been really actedupon, the other 
party acting differently from the way in which 
he would otherwise have acted, ho estoppel 
arises. The person deceived mustlaot only 
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i'tUtne».--{CoMludetf ' * 

believe the thing to be true. but ho-mttst bIbo 
act upon stuh belief, ‘to ak; to tflt^r bis own 
previous position ' and where there hau been no 
meii belief, and no such action, there can be no 
estoppel (4)* Mr. Collier v. Mre. L. Baron, UN. 
V B.84. 

IfiMAY, J. G, 

% M, 188, S. (b) 4 C. W. N. 
988 and it A. 816, F. * 

(2) ’ Rate of rent— Decree by a co-sharer land- 
lord, if— 

A decree by a co-sharer landlord is not ad* 
missible as evidence as to the rate of rent in a 
suit brought by another co-sharer. Abdul All 
v. Raj Chandra Dai, 10 C,W.N. 1084. 

Ghose, c.j., and Casfersz, j. 

(3) Proof of /date of birth after lapse of years 
— Reasonable conviction — Pleading— Deoi- 

^ don of Ajtpellate Court on • suggestion as to 
matter of fact by pleader— Propriety, 

In India it is difficult to prove such facts as 
the date of birth after the lapse of many years, 
and it would be unreasonable to demand such 
a class of evidence as would justly be demanded 
in England. But the evidence must be such 
as to carry reasonable conviction to the mind 

Where an Appellate Court reversed the deci . 
sion of the lower Court on the basis of a sug- 
gestion on a matter of fact made for the first 
time by the appellant's pleader, but as to which 
no eVtdenco had been taken. 

Held , by the Judicial Committee, that it i 8 
very dangerous to adopt a conclusion in a Court 
of Appeal merely on the suggestion of a lega 1 
gentleman representing one of the parties,.; 
Hawab flhah Ara Began! y. Nanhi Began, 
11 C.W.N. 180 (P.G.)=1 M,L.T. 429. 

Lord Macnaghten, Lord Atkinson, Sir 
Arthur Wilson & Sir Alfred Wills. 

(4) Proceedings of the Circuit Committee of 
1786 is good— in matters relating to rights of 
Government with respect to Zemindari property 
— See Service Tenure, No. 2, 30. L, J. 1 (P.C.) 

(5) Rent receipts how far— of sub-division of 
tenancy under S. 88 of Bengal Tenancy Act — 
See Act VIII of 1885 (Bengal Tenancy), No. 
81, 10 C. W, N. 216. 

(G) Entry of a person's name at the lost 
revision of settlement is conclusive— of his fb?ed 
rate tenancy— See AotII of 1901 (North West 
Provinces), No. 3, A, W* JL (1906), 68, 
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Evidence.— (Continued). 

(7) Suit on oral agreement embodied is an 

Unstamped Pro-note — admission by defendant . 
— Sec Stamp Act (II op 1899), No. 8, 66 
1900. " 

. ■ , '** t 

(8) In cases of malicious prosecution want of 
rea sonable and probable cause for tha pTUse-r. 
cution is some— of malice— See Mauctou^ pfco*. 
secution, No. 1, 10 C.W.N. 253. 

(9) Maintenance of near agnatic relation* ip 
lieu of their servioes and payment of their ' 
marriage expenses, not necessarily evidence of 
non-division from them— See Hindu Law (Par. 
tition), No. 1, 10 C.W.N. 838. 

(10) — relating to attestation of mortgage-deed 
—Burden of proof— Applicability of maxim 
Ominia rite esse acta * — See Transfer ofPro- 
ff.rty Act, No. 42, 2 N.L.R. 10, 

(11) Admissibility of— as to reputation of jden 
tifiors of an exeoutant of a will before RegiBtrar- 
— Soe Registration, No, 2, 8 C.L.J. 349. 

(12) — as to due execution and registration Ufa 
will— Presumption as to official acts duly per* 
formed— See Registration, No. 2, 33 C. 687^ 

3 C.L J. 349. 

(13) — of maps— Sec Accretion, No. 1, 3 C. 
L.J. 500. 

(14) Admissibility in — of unregistered compro- 
mise rotating to land addressed to Court and 

^judicially acted upon— See Registration Act, 
No. 7, 27 P. R. 1906. 

(15) Oath taken in a previous proceeding how 
far— in a subsequent proceeding— Seo Act X Of 
1878 (Oaths), No. 4, 63 C. 386. 

(16) Admissibility in — , in suit for ejectment^: 
of an unregistered amalnama not forming lease . 
or agreement to lease— See Registration Act 
(III of 1877), No. 2, 33 C. 502. 

(17) Entry in account book — Suit on ac- 
knowledgment — See Acknowledgment; No. 4, 

A. W. N. (1906), 185. 

(18) — of experts or men in the trade, whether 
can be given to show whether or not a combina- 
tion of marks is such as is calculated to deceive 
the purchaser— Seo Trade-Mark, No. 2, 4 
Q. L. J. 268. 

(19) Award of arbitrators inadmissible for 
want of registration— secondary evidenew of 
award, whether admissible— Soe Registration 
Act (III of. 1877), No. 18, 71 P. R. 1906. 

(20) Admissibility in— Of compulsorily regis- 
trable but unregistered partition-deed -relating 
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IvtyNaee.— (Concluded) 

both to movables and immovables, sp far as 
regards the— movable*— Bee Registration Act 

(lit of 1877). No 1ft, 119 P L.». 1006, 

(31) Oral, inadmissibility of, to show that a 
djeht hood was an assignment of future rent — 
Raft Evidence Act, Ho. It, 4 C L 3 
439. 

(H) Admitting m evidence —Deciding the 
jpftttfrlpcSs nr otherwise of documents— See 
ytevqMMBfr, Ho. 1, 8 Bom, 1 R 973 

(9 3) Admissibility in evidence of compulsorily 
jpgfhArable unregistered document for collateral 
purpose— See Clbtoms (Punjab), Ho. 68, 143 
1906. 

W Tender of documentary eudiuce aflei 
clmng com, but bo foie the opposite party 
Aspins hts case- Entente of judicial disci*- 

tidn 

Where plaintiff tendered in evidence a judg 
meat of the year 1886 m the Persian language, 
which was died with the plaint, after he had 
dosed his case, but before the defendant began 
his case, a Court, although it would be techm 
caUy right in refusing to receive this judgment 
jin evidence as M too late ”, it would not be 
esereSSmg a sound judicial discretion m so 
doing, lands Prasad Chatterjee v. Kadhab 
Chandra Obese, 38 C 1345 

Cross, c j , and Oaspbrs?, j 

(95) Consent of parties to have — taken m f 
particular way does not oust jurisdiction of 
Court— See Practice (Mis* Casfs), Ho 8, 7 
Bom. R 649 

tr 

See^also, I, Bui mess Law [Kiitima adoption) 
I, Act XI of 2859 [Bengal), Noe 
8and$, 

Act J of 1895 (Bengal), No 2 . 

Act XXVI of 1882 Nos land4 
Adieu# poises won, No J. 

CtuI Pro Code , Hot 93 and 287, 

Custom f No 5 

Execution of Decree , ho 84, 

Evidence Act , Ho. 8, 

Hindu Law [Impartible Estates), 
No 2, Ijcobb, Ho. 7 , 

* Legal Prpctitumeis’ Act (XVUIof 

tw» 1879),No 2. 

^Muhammadan Lav (Legitmaty), No 1 . 

yihfaernption, No 5 

Bcgistiation, Vo ft* 


$*. fit 

(X) 8. 4,— “ Conchmire proof " 
in S. 11 Of th. Oaths Juts, 1878, i* to be under- 
stood aft defiant by— -S m Acs X oirl&78 (Oaxsb) > 
No 8, 8 Bom.'t.X 1». 

(8) S 4 — Becord of plaintiff’s name M.oo- 
sharer— presumption— -See Ao t Jl op 1601 (Aon* 

TMtAwnr}, No 39, A.W N. (1908), 816. 

5, ll-JS-dS — 1, 419. 

(8) S 18— Remtato of jdeocbng. in judgiuents 
— Adnuaeibillty of suoh judgments m enfrno. 
— Evidenoe of instanc e S e e ICmutchakcb 
GHamt, No. 1, 8 C,L 3. 691. 

s. is ( 6 )—/, m. 

8 to $—1 m. 

$t to (el» 4 and 6), 35 and ST, — I, Custom 
No 6. 

• 

8 32 (ft)—/, 416, 

8 8&~-I, 416. 

8. 34-1, 416 

(4) 8 35, relevancy under, of entires vt 
settlement records 

a 

Settlement records ate made by settlement 
officers in accordance With the directions to 
them, wh&h are executive instructions Bp, 
entries of mortgages made m them, in the 
course of official duty, are merely a piece of 
evidence relevant under S 85 of the Art, the 
weight and probative value to be given to them 
being a matter to be decided by the Oouit. 
Held, also, that, where one person allowed 
another to hold himself out as the owner and to 
1 ftgisfcr huntelf as such in the settlement re 
cord*, such conduct could not estop the former 
from subsequently setting up his rights against 
the latter* Ml la V v. Hga Pyan, U. B* R 
(1906), Evidence* 8, 

Sskaw, J* c. 

Deferences L B B.60 & V, B. R. (1899- 
93)>$79, B. 

(ft) S 86— JTttdgmeuts^BecitaU of pleadings 
—admissibility m evidehoe of judgments con- 
taxping recitals of pleadings— See]faxtmm*No* 
Grant, Ho. 1, 9 GAJ. ftfcl, 

(6) B 86— Buttes in Wyib-vl-a** ofayil 
ago, admissibility in wdpace of, as proof o 
amily custom of iahentahee~»-Baa Hindu I*aw 
(Adoption), Ho. 8, 8 A,LJ, 415. 



os mm' 

MIm* **<!«* 

(ty S. 44~0t$f(ir rent by a ft nh Hdrtitor^ 

TenahVsptia ffati tetter} ef fttfafrjtfofrriift ft 
«*** obtained ty w^pNrwttfftften, f/<%frr- 
ta4ti^J^£V*tid. 

Statotof bP*tog obtain lettom of itotoip- 
ttetkm to the estate of a tfopa&ed landlord sued 
a totomt tor m#t The latter to his written 
statement footed that the letters of adminis- 
tration haqi Ntt obtained upori ft misrepresen- 
tation by the plaintiff as to his relationship 
with the intestate ; 

Held, that assuming that the letters of ad* 
mtofotr&tkm could be regarded as an order 
within the meaning of 8. 44 of the Evidence 
Aet, the allegations of the defendant were not 
such as would entitle him to go mto evidence 
for the purpose of proving that the letters of 
administration were invalid in law. 

That suoh a defence could not be successfully 
&ised so long as the letters of administration 
were not revoked by a competent Court. 

Payment of rent to the plaintiff by the 
defendant would affoid the iattoi full indemni* 
ty against the chum of any other party (a). 
Ambica Charon Das v Kala Chandra Das, 
IOC. W.N.422. 

Gbosr and Holwwoob, jj. 

References.— (a) 97 C. 11 and 6 C.W.N. 787, 

Distil, 

8ee,aleo t 1,417. 

8*49—1, 417 

8. 68—1, Fowst Land a. No. I. 

8. 04—1,417. 

8. 64—1, Trade-monk, No. 9. 

8 . 74—1, Mahomedan Law (Legitimacy), No. 

S. 

(8) Pa 9S and 114— Presumption of identity 
— Po wer-of-attm ney executed before, and 
authenticated by a Notary Public— Neces- 
sity for affidavit of mdenit y. * 

'Where an application is made, tor letters of 
adnumstratlbn with a copy of the will of the 
deceased annexed, by an agent of the executor 
under the will, under a power-of-attorney duly, 
executed by the executor before, and authenti- 
cated by a Notary Public and attested by 
wjftMfces, thereto wo necessity, for an affidavit 
of identity, 8. 88 of the Act being mandatory 
And 8, U4 raising ftipexsumption in favour of 
the fdantity , of the executant of the power-of- 
attonrty. Ilyins, In ike goods of, 88 C. 885. 
Maclean, c.j. and HAnmtom, i. 

3 $ 
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MyMtmm let (I ef irtfy^Qpnfamf). 
W8.90- / * , 

Although » perton anointed manager by th# 
Court, of the property of an toastie person, 
ought to restore ft documents lit Ids ptose ssion 
si lrifluiager to the pmprietor, whehlw 
is removed from the management, hi* fftiWto 
to do so does not, having regard to the Ex- 
planation to B. 90, make the custody of the 
document improper within the meaning of the 
Evidence Act. BhjaiUa Charon Vend? E. ' 
Abhlram Odrwami, 8 C.L.J. 806*10 C .W,»<v 
788*88 C. 511, , 

Maclean, c.jr, and GeiOTi 7, 

S. 90—1 ; 428. 

(10) S. 91 — Admissibility of evidence offset 
that enhancement was agreed to be p aidto 
consideration of improvement-- See AcxVHX 
of 1885 (Bengal Tenancy) No. 17, 88 0* 007, 

(11) S. 91 —Kabuliat without lease— Admis- 
sibility of oral evidence to prove agreement to 
execute lease — Bee Transfer of pBOPEWnr 
Acrr, No. 111,90.0. 996. 

See, also , I, 428. 

(19) 8. 99— Written document— ContempoeOr 
neousoral agteeinent— Eg wtable principle/* 
Where a written document is alleged to he 
governed by a contemporaneous oral agreement 
or statement of intention, which must be to* y 
fened from the surrounding circumstances^ the 
Court must be guided by S. 99 (ft) a and the * 
Court cannot have recourse to those equitable 
principles which enable the Court of Chancery 
to give relief in those oases of which (1888) 9 
DeG. and J. 98 and (1859) 4 Pe G. and J, 16 
are examples. Datto Valad Totaram r. Bam* 4 
ehandra Totaram, 7 Bern. L.B. 669* 80 B. 
119. 

Jenkins, c. 7 * and Batty, 7. 

References.^) 99 A. 149*27 LA. 88*2 
Bom. L.R. 598, Befd. to. 

(18) 8. 98— Oral evidence, admissibility of, 
to interpret clear terms qf a bond. 

When the terms of a bond are clear and 
unambiguous, parql evidence is not adjmtoible 
to show that it was an assignment of future 
tent. Hrlioy Hath Poddar v* Joyram M*hto t 
4 C.L.J. 409. ^ 

Mookbutee, i, 

(14) $* $9— Executants of bond as priiu ipals, 
not competent to adduce oral evidence of 
their t*hig mere sureties, 
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IlUttM let (I of Mn)t— (Continued). ■ 

s*: 

This was a suit for the balance due. under a 
mortgage deed. Some of the defendants plead- 
ed that they were only sureties and that they 
were discharged ty the transaction between the 
- borrowers and the lender transferring the 
mottagaged land and bullocks, a transaction of 
which .they had no knowledge. Held, that, 
under S* 92 of the Act, it was not competent 
for the above defendants as executants of the 
deed, in their capacity of principal debtors, to 
let in oral evidence to the effect that they ex- 
ecuted the deed as sureties merely. Nga Suing 
V* Nga Lu Aung, U.B.R. <1900), Evidence, 13. 

Shaw, j. c. 

References : — 10 A. 421, 25 A. 337, 3 C. 174 
and 8 C.W.N. 101, R. 

(15) S, 92 — Collateral agreement nsto interest 
on a. Hundi, admissibility of evidence as to 
under— -See Act XXVI of 18S1 (Negotiable 
Isbtbcment) No. 12, 11 C. W. N, 105. 

(16) S. 92 — Question whether a sale deed was 
a deed of gift — Admisibility of evidence as to 
intention of parlies— See Benami Transactions, 
No. 3. 10 C. W. N. 570. 

(17) S. 92 — Document , construction of— Oral 
t evidence to ascertain the intention of parties 

in passing a document — Fraud— Want of 
failure of consideration. 

Ordinarily, oral evidence is not admissible for 
the purpose of ascertaining the intention of the ! 
* parties in interpreting language used in a 
written document, which is clear and unambi- 
guous. Unless the Court is able to assume 
some oral agreement, it would bo impossible to 
regard the contemporaneous or subsequent con- 
duct of the party, as in itself evidence to esta- 
blish the intention of the parties at the time of 
the execution of the document. Such extrane- 
ous intrinsic evidence would necessarily be of 
value, only as a ground for inferring an oral 
agreement, whereof evidence is excluded by S. 
92 of the Act. 

The fraud, which under proviso 1 of S* 92 
may be proved, must lie fraud which would in 
validate the document, and. therefore, subse- 
.. quent fraud in respect of the document, not suoh 
: to invalidate it, could not be a ground for 
admitting extraneous oral evidence unde? 

V* jpNKgj go 1 of S. 92. 

! real effect of admitting such 

et$*nce would not be to prove fraud in 
(he eaecution of the document but the exis- 
tence of « different intention i&an that which 


EiMweaXet (I *).. ... .... f , 

appears on the dc^mn^tlitself. In other wonds 
it would be an att^^Ao prove a different con- 
tract from that expressed in the document, 
without proving any$aud in the preparation, of 
the document which would invalidate it, v 

The 44 want or failure of consideration ” con- 
templated by the proviso 1 to S, 92 is a com- 
plete want or failure of consideration. 

Proviso 6 to S. 92 does not cover facts which 
arc intended to show that the language of the 
document meant the exact opposite of what it 
purports to mean. There is no necessity for the 
explanation of the language used in relation tp 
existing facts. The only object or nse of such 
vidence, if admitted, would be to show that 
the language wah intended to mean something 
which is utterly incapable of being expressed by 
that language. Keshavarac Bhagwant v, 
Ray Pandu, 8 Bom. L.R. 287. 

Russell and Batty, jj. 

(18) S. 92— Oral evidence varying the terms of 
a deed— Intention of parties canrtbt he such 
evidence — Sale — Exchange — Limitation Act 
(XV of 1877), Art. 97— Money paid upon 
an existing consideration which afterwards 
fails. 

On the 17th April, 1892, the defendants pass- 
ed a sale deed of certain lands at Oodag to 
plaintiff for Rs. 500. On the same day, the 
plaintiff sold some lands at Toppinkatti to the 
defendant’s sister for Rs. 500. No money pass r 
ed under any of these transactions, the one be- 
ing a consideration for the other. In 1898, the 
plaintiffs were dispossessed by a person derive 
ing title from a purchaser, at a court sale -og}' 
the 6th June, 1885, of Gadag lands in exeemj^ett. 
of a decree against tho defendants, wta$jQA 
somehow remained in possession. Thi||p|p-''' 
tiff, thereupon, filed a suit againspjp de- 
fendants to recover the possession of the lands 
at Topinkatti, or in the alternative for eompen- 
sation for the loss sustained by him by reason 
of his dispossession:— ■ 

Held (1) that the two deeds professed to be 
deeds of conveyance ; and the mere fact that 
they weremutual deads of conveyance would not , 
make the transaction an exchange. Whatever 
might have been the intention, of the. parties 
having regard to 8.9261 the Evidence Act,, it 
was impossible to treat the transaction of 1399 
as one for exchange. 



*< . * ’ * l 

(2) That the plaintiff was entitled to recover 
money paid upon an existing consideration 
which afterwards failed : Art* 97 df the limriW 
tibnAct, 1877: Hanmant Narthiha y. Gbvind 
Pandurong Kamat, 8 Bom. L, B: 283. 

Jenkin*, €» j. and Aston, 7. 

Reference;^ M. 173, F. 

(19) S. 88— ?A registered instrument of mort* 
gage takesoifept against any oral agreement 
relating to ^ ^ hypothecated property, and no 
parol agreement which purports to modify the 
terms of the contract of mortgage by reducing 
the amount recoverable thereunder, by taking 
away tho right of sale, and by providing for 1th© 
payment of the reduced debt by a sole, of other 
property, ean be proved, in view of the pro- 
visions of S. 92 of the Act. MahargJ Singh T. 
Baja Balwant Singh, 8 A.L.J. 274= A. W § 
N. (1906), 117 = 28 A. 508. 

Stanley, c.j., and Burkitt, j. 

(20) S. 92 — Construction of document — 
Mortgage— Sale— Heal agreement between 
parties whether embodied in document or not . 

Tho plaintiff sued to redeem his land Alleging 
that his lands were mortgaged with the defen- 
dants under a nominal sale-deed. The lower 
appellate Court treating the contract as em- 
bodied in the deed as one of sale rejected the 
Buit : — 

Held, that the question involved was not 
whether the document was one of sale or mort- 
gage, but whether the real agreement between 
the parties was embodied in the document. 

Anoa Taka v. Kenchappa Satappa, 8 Bom. 
L.B. 669. 

Busbkll and Aston, jj. 

(21) S. 92 — Written document — Oral evidence 
for construing tJtc document— Oral evidence 
permissible to how that contract was obtain- 
ed fraudulently— Dakkhan Agriculturists 

. Relief Act (XVII of 1879). 

Evidence of intention cannot be given for tho 
purpose merely of construing a document. And 
S. 92 of the Act, subject to the proviso therein 
contained, forbids evidence to be given of any 
oral agreement or statement for the purpose of 
contradicting, varying, adding to, or subtract- 
ing from the terms of any contract, grant or 
other disposition of property the terms of which 
hove been reduced to writing as mentioned in 
that section# 


Evidence Act (1 of [Continued^ 

While there are ^fcrictions on the admissi- 
bility of oral evidence referred to above, 8.98 
in its first proviso recognises that facts may be 
proved by oral evidence which would invalidate 
document or entitlo any person to anydecjree 
.or order relating thereto. And where one party 
induces the other to contract on the faith of 
| representations made to him, any one of which 
is untrue, the whole contract is in a Court of 
Equity considered as having been obtained 
fraudulently. 

Per Jenkins, c.j., “ Tho frequency of the 
oomplaint, that agriculturists arc ontrapped 
into the execution of documents of sale in the 
belief that the right to redeem still remains 
with them, leads us to express the hope that 
there may be early legislation which will enable 
the Courts, least where an agriculturist is 
concerned, to investigate and determine the 
real nature of the transaction, unfettered by S. 
92 of the Act and to award such relief as the 
justice of tho case may require.'* Abajl Annaji 
v. Luxman Tukar&m, 8 Bom. L.B. 558 =80 
B. 426. 

Jenkins, c.j.» and Beaman, j. 

References. — 22 A. 149, 2 Bom. L.B. 522 
7 Bom. L.R. 669, 28 M. 7 and 17 C. 291 (297) 
(P.C.), R. 

See , also , J, 418 to 421 and Easements Act 
Nos. 2 and il. 

(22) Ss. 92, 99— Suit for recovery o/haq-i- 
chaharum — Sale alleged to be disguised as a 
usufructuary mortgage— Admissibility of 
evidence . ’ 

The plaintiff sued to recover one-fourth of the 
‘ price of a house alleged to have been sold by 
tho first defendant to the second defendant, 
the claim being basod upon a local custom. 
The transaction between the defondants was 
ostensibly not a sale but a usufructuary mort- 
gage* Held , that the plaintiff, not being a party 
to the.transaction was entitled to give evidence 
to show that what purported to be a usufructu- 
ary mortgage was not in reality such, but was 
in foot a sale. Bageahrl Dayal v. Paneho, 
A*\V.tf. (1906), 89 = 3 A.L.J. 814=2 8 A. 
478. 

Bamehji, j. 

References,— 28 C. 70, Diss. 2 fc.L.J. 838 and 
27 M. 829, & 

Ss. 92 and 99— J $ 421. 



m MJE CURRENT INDEX, 19 06. 


IvMmm M ‘ 

Be. 92 (6) and 98— I, fi fjgfape {Construoltou). 
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(98) S«* &94n^ ll^Wniieuln^tnimoli^Bale 
fad or that a tale- 

fad would not bo enforced as a sale deed 
*-4£itoet of— See Mortgage ( 60X»a) y No. 
SO, 6 Bom. LJ3L761. 

(id) & 92, proeiso 1— Evidence to prove 
imetak# in agreement admissibility of, in a 
•Hi I upon the agreement, i 


Under proviso ! to 8. 03 of the Act, evidence 
may be admitted to prove that there was 
mutual mistake in the wording in an agree- 
ment and to prove what the real intention of 
the parties was, and such evidence as to the 
alleged mistake may be given not only in a 
suit for the rectification of the mistake, brought 
under 8. 31 of the Specific Belief Act, but also, 
In a salt based upon the agreement itself. B* 
Borayaaasawmy v» lamas S. Rodrigues, 
3 IuB'R.227. 

Habtnoll, 9. 

References :— 3 C.W.N* 960, F. 93 A. 149 A 
11 Bur.L.R.981, R, 

(96) 8. 99— See No. 29, supra, 
a. 102—1, 422, 

(96) 8, 108— Presumption of death— Burden 
gf proof. 

Section 106 of the Indian Evidence Act, 1872, 
according to its terms, does not require that 
the Court should hold the person dead at the 
expiration of the seven years therein indicated, 
but merely provides that the burden of proving 
that be is alive at the time of the suit is shifted 
tq the person who affirms it, Rarayan Bhag- 
xraaiY# Brin) was Trlmfcak, 8 BomX.R. 296. 
fannis, ca. and Batty, j. 


(9?) S. 106 — Presumption of death of missing 
person— Onusprobandi— See Mahmobdan Jjaw 
(Stiocssstou), No 1, 2 C.L.J. 986 (R.C.) 

(96) 8. 119— Suit based on title— Burden *of 
proof as to wrongful dispossession. 

The word 4 possession contemplated by 6* HO 
of the Act is to be understood as opposed to 
juridical possession and to denote actual 
. present possession and where, in suit 
/.for possession based upon title, them is 
•$pothe allegation of wrongful possession ob* 
mitt* by the defendant, the burden of proof of 
Em dispoHMwrign lies in the first instance on 
^t%T MintifE. But, on proof of Ids previous 
mfat possession and dispossession by deism 


SvMwp* JW fc# ' l • * « 

dent and of fowfalp o a fatofe tm 

hfeownfafaf r of pffifitlvfll W 

shifted ferttfe 4m Mat to 
in himself and fety ft*ht to ofa the pftefoi 
tin. m m **«ga u» tr.B.R. 

Eyidfae, 7* 

Shaw, 9 . 0 , v 

90W.R. 468, ft4* 76, flffrD. 
R. 978, 12 A, 46, 95 B. 287, 98 NL It* 

A U.B.R, (1897*01), 421, B» ^ vL 

(96) 8 . II* — Prwwapfa aa«f iito»vrifp qf 
child bom during cdverbffle^PMbf of 
mother's living with a person other thpn her 
» husband rebuts the presumption-* Liability 
of such person to maintain his illegitimate 
children. 


There is, of course, a presumption that 
children horn of a married woman during the 
lifetime of her husband are the legitimate off- 
spring of that woman and her husband hut th$s 
is, after all, a mere presumption, and as such, 
rebuttable. So, where such a woman had 
admittedly lived for years together with another 
person and they both had admitted and assert- 
ed such children to have been born of them, 


held , the above presumption must be regarded 
as having been completely rebutted and the 
children bring the illegitimate sons of such 
other person, he was bound to maintain them; 
and persons, therefore, who have come itdfo 
possession of his properties on his doath^RI^ 
liable to give tho children « maintenance ^ 
extent of the property that has so f * 
their bonds. Bahadur Bingh v. 

P.R. 1906. * 

BobUbtsok and Raotoah, ri. 



See, also 1, 422 , 


(80) 8, 114— See No. 8, supra. 

See , also, l f Chauhidari Qhakran Land, Jtfo. 

2 . 

(81) 86. US, 118, 117— Estoppel— H&t enter- 
ing o»WM property. 


Some of the heirs of a deceased person, trim 
entered upon possession of the property 02 
valid tcakf are not, as against the isfatog 
heirs, barred by the rule of 
pitting the validity of the mty, Hamgtr 
Khan f. Kamarunfaa Khanom, 4 cyU. 494, 
Gwobb and Outfit, si# « 1 

Reference:— 9 Q.B. 48, BO&t tm4 Bi Ml, * 
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MiMN* JrtjM * 4 

X£&i3rB&S 

JNMMM! Iw* to* «MU<atate «i«c^ 40 ^**- 
jfeNpt or fco$flgaw* vboUwtt bs*mtkt-<8t>* 
q«nM*cisfe*4 Kp, 40, y>c,W,ff. 8JA * 


(88) S 1UM9m Tautavut of Piwpkbtf Ac*, 
Mo. 10, A.W.JT* (1**), 183 and (Ko. 93, «*pm, 
(M) & Ufi^Soe Bstoppku No. 3, 4 0. L. 3. 

m. * % 


See, Landlord and Tenant, No, 19, 

mi Ho* U Punjab Laws Act (IV Of 

JUtffc), Jh*» 

(SB) & fib— Suit fin 'lent— Defendant 1 a h* 
nontsplea that the landlord was only a bena* 
mideJt— Estoppel 

In a smt tor rent, mstitued l> the person, in 
whose feYCfcr ft tenant has executed a lease, the 
texufefy la estopped by 8 116 from raising a plea 
that the Ostensible landlord was only a benami 
dar tot somebody else The question of a les- 
sor's title is wholly foieign to a suit of this 
nature Bogar y* Karam Singh, 141 P R. 
1906. 


Batugan, 9 


References — 7 Bt R 7Jd, P, 7 B.L B 720, 
24 W. B 44, Dim. 

(85-a) 8. 116— See No 81, snpia 

* 

(86) 8s lid and 117 — Estoppel by agieement 
— gtantor and grantee - Possession obtained 
from a grantoi without title— Title subse- 
quently acquired by put those— Denial of 
grantoi a title— Constructive bust 

The defendant having obtained possession of 
some land under a deed of sale from P, who 
had no title to it, afterwards peifected his title 
by purchase from the real owner In a suit for 
recovery of possession of the land brought by 
the plaintiff, claiming to be a subsequent pur- 
chaser from P on the ground that the previous 
purchase by the defendant was a fraudulent 
one; 

That the defendant was not estopped 
from denying p*s title and setting up his own 
m the real owner, 

Pw Bswfart, #*— The estoppel qnly exists so 
tottgmifygM mater the title of 

fefegWitat alone (e(t ? * 

Per WdcfeBbiY’rt, 8s. 116 and 117 of the 
Evidence Aet arc not exhaustive of the doctrine 
vt estoppel ty eg mksnt. 


Evident Met I at llg , 

mygrcm^elM^hitt fe*to£pdUtd dtora 
in Dalton v, Pjtsg eht# (tya sf m ft h r oases 
sScamm d. 

H 

The prmcipla of idle tide In ettel^eaetsto that 
where property is taken uadbr in ntyfetame&t 
and the taking possession is m accordance with 
a right, which would not have beech granted 
except upon the understanding that the pea* 
sensor Should not dispute the title Of tem.rnde* 
whom the possessiou was derived, there is an 
estoppel. 

The ground of the rule of estoppel in the 
ease of bailees, tenants, licensees and accep- 
tors of bills of exchange indicated RupChsJut 
Ghose t« Sarbessur Chandra Chunder, iO 
C.W.N. 747 «8 0 hJ 629-88 €> 916. 

Baxpivs and Woodboffe, 99* 

References -^(e) 1 Ch. Piv. 440, on appeal 2 
Ch. XHv. 86, D , JgEq, 820, JR. • M 

(6) ICh Div 440, 011 appeal 2 Oh Dlv 06, 
D 

(87) 8 117— See Nos 81 and 86, suptn 

S 126—1, Vic. pio. Code, No* 90 and 
1,426 

Excavations* 

See 1, Registration Act, No. 11. 


Bxohaage 

—of occupancy rights * Suit by tenant for do* 
deration that he is occupancy tenant by ex- 
change— J ui isdiction— See Act XVI of 1887 
(Punjab Teninc)) No 12, P. B. 1906. 

Excise Aet. 

8. 28— Suit tor arrears of fees under— Bobo 
for compensation joined— not entertamable by 
the Assistant Collector— no appeal lies— See 
Act II op l$0l (Agba Tsyaxox), Uta* 21, 8 
ALJ 802 

Excise Aet (Punjab). 

See Act XII OF 1896 (Punjab) 

Bxeeutleu. v * 

Liability of suited foi due pertoraatteo of 
appellate decree to be proceeded against stum 
manly in,— See Qtvu# Pxooxwnsc GO»fy No. 1 
169 P, B, 1906. 

See t, Regudiatwn Act till of 2677), No ~H 

Execution of Decree. 

(1) 2 fxecutten of decrees— Absolut* and con* 
ditvmal deems-^ottee— Esparto outers, 
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Execution of Deevee*— (CM inued), 

inherent power of Court to set aside — Ap- 
plication to set aside ox parte order for ex- 
ecution Of conditional decree— Limitation . 

The Coart has an inherent power to deal 
withanagplioation to set aside an order made 
ou parte on a proper case being subston- 
tinted (a). 

When a conditional decree is made, the plain- 
tiff on the default of the defendant should apply 
to the Court, which passed the ( decrec on notice 
to the defendant by motion on notice or by rule 
for an order absolute. Then, if and when such 
an order is obtained, application may be made 
in the usual way for exect^ion of the order ac- 
cording to the provisions of the Civil Procedure 
Code. On the plaintiff applying on notice for 
Buch order, the Court will determine the ques- 
tion, if neoessaay, directing the issue to be tried 
in evidence, whother there has been default of 
the condition or not. If fha^Gourt finds that 
there has lieon such default, then the plaintiff 
will be entitled to an order absolute and should 
thereafter apply to execute that order. 

The plaintiff obtained a conditional decree on 
the 21st of Juno, 1905, which provided that she 
would be entitled to eject the defendant from 
her premises unless the latter performed certain 
conditions. Disputes ariso between the plain- 
tiff and the defendant re the performance of 
the conditions and the plaintiff on the 81st of 
August, 1995, without notice to the defendant* 
applied for and obtained an order for ejectment 
of tile defendant. The defendant was ejected 
on the 25th of September, 1905. The defen- 
dant applied and obtained a role on the 1st of 
December, 1905, for seting aside, modifying so 
reviewing the order of 81st of August. 

Held, that the defendant's application was 
not barred by limitation. 8* V. Sudevi Dev! v. 
Bovaram Agarwallah, 10 C.W.N. 806. 

WOODBOFFE, J. 

Reference.— {a) 9 C.W.N. 81, Ji. 

(2) Practice— Procedure— Decree upon a com- 
promise for execution of a conveyance — 
Execution of decree— Specific performance. 

Where# decree based upon a compromise 
directed that one party should execute a kobala 
flavour of another within a certain the time 
a^£fc?' the date oi the decree : 

that the proper course for the parties 
be to proceed regularly ae if a decree for 
i pstjjp performance was made, 


Execution of Peooo o^ (CouHttued). 4 

The procedure in such a cane laid down. 
Haro Krishna Bomanta v. Prfya talk 
Khantroi, 10 C. W, N. 845. 

P*att and Menu, jj. 

(8) Sale in execution— Suit for confirmation of 
sale— parties. 

To a suit for confirmation of an auction sale 
in oxecution of a decrco, the judgment-debtor 
and two rival decree-holders were made parties 
defendants. The judgment-debtor confessed 
judgment, but notwithstanding this the suit 
was dismissed as against all the defendants. 
The plaintiff appealed, but without making the 
judgment-debtor a party to his appeal, and 
eventually his claim was decreed as against the 
other two defendants. Meanwhile, however, the 
property, the subjoot -matter of the suit had 
been sold in execution of another decree 
against the same judgment-debtor. Held , on suit 
by the first auction-purchaser against the se- 
cond to recover possession of the property pur- 
chased, that he could not succeed, the lattor ha- 
ving purchased at a time whon the auotion sale 
to the former had been set aside and was not 
restored as against the judgment-debtor. Olrji 
Day&l y. Debt Prasad, A. W. N. (1900), 40- 
8 A. L. J. 91. 

Knox and Aikman, jj. 

(4) Limitation— Decree payable by instal- 
ments— Default in i*ayment of instahyents 
—Act No. XV of 1077 (Indian Limitation 
Act), S. 20— Civ. Pro. Code , 8 . 257 A . 

A decree for sale on a mortgage made the 
amount due thereunder payable by instalments 
with a condition that if default were made in 
payment of any instalment, the decree-holder 
might execute for the whole amount at once. 
Default was made, arnj the decree-holder ex- 
ercised his option and obtained an order abso- 
lute for recovery of the whole amount due un- 
der the decree. On the 28rd of February, 
1001, the decree-holder applied for execution in 
respect of the whole amount due and for sale of 
the mortgaged property. That application was* 
however, dismissed on the 15th May, 1901, for 
default of prosecution. On the 1st July, 1904, 
the decree-holder again applied for execution. 
Held, that execution of the decree was barred 
by limitation and that decree-holder could not 
under the oircumstauoes pray in aid two pay- 
ments of Rs. 150 and Rs,4$ alleged to have 
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at Dma^-iContinmdi , ; : .... : ] 

been reoeived Op. the llfch of Alay, 19QI* and 
ilfiihof tnJy*lWl wapactiv^r. B) lUfwaa 
las V. Jankl, A. W. N, <1905), 968-28 A. 
240 . 

Ranerji, i. 

Deference.— 10 k. 871/ Dirtd. 

* (5) Application for attachment- of debts said 
to be 4ui to judgment-debtor — Denial of 
Debts and alleged debtors — Procedure . 

Where a Court is asked in execution of a de- 
cree to attack debts alleged by the decree-holder 
to be due by third person to the judgment- 
debtor, it is no business of the Court to deter- 
mine in the first instance whether tho debts 
are really due or not, or to refuse execution if 
the parties alleged to be debtors to the judg- 
ment-debtor deny that they arc so. But after 
attachment, the Court may either sell the debts 
after giving notice to the intending purchasers 
that, that the existence of some of them denied 
by thealloged debtors, or many appoint a receiver 
te realize the debts by bringing suits against 
the debtors. The Maharaja of Benares v. 
PatarJ Kunwar, A.W.N. (1906), 277=28 A. 
202 . 

Bakkrji and Richards, jj. 

(6) Duty of judgment -creditor to disclose en- 
cumbrances in his own favor. 

When a judgment-creditor brings tho proper- 
ty of the judgment-debtor to sale, he is bound 
to disclose all the encumbrances in his favor 
and to state whether such encumbrances were 
created before or after the attachment. If he 
fails to do so, he cannot afterwards sue the 
auction-purchaser to establish the encumbran- 
ces in hisfavor, provided the auction purchaser 
has paid full price without a knowledge of the 
existence of encumbrances in the judgment- 
creditor’s "favor. Bane Satan Kuar v. Ratin 
Lai Beth Mahesarl, 2 N.L.R. 106. 

BaAbn; a.j.c. 

Deferences .— 12 B. 678. 22 B. 686, 15 M. 412, 

3 C. P.L.B. 15, 14 C. P.L.R. 17, 21. A. 809 & 

1 C. 887* D. 

{7)—i by a decree-holder mortgagee— weaning 
of 11 Legally recoverable in S. 90, Trans- 

, fer of Property Act— Presumption. 

-. A deoree-holder mortgagee, who has pur- 
chased -the mortgaged premises after obtaining 
leave tabid at the sale, is in the same position 
as an. independent purchaser and is only bound 
to giveoredit to the mortgagor for the actual 
amount of his hid (a). 


| Execution at DooMa^Contkvtd). < 

If the . validity of the execntion^iale is not 
challenged in the manner prescribed by law, 
the judgment-debtor cannot raise the objection 
when the decree-holder applies for . is personal 
decree for the balance under 8. . 90 of the 
Transfer of Property Act (6). Ptyrbatl Chtrsa 
Roy v. Ooblnda Chandra Kundu, 4<}.L4. 
246. 7* ..V 

Rampini and Mookerjbe, jj. 

Deferences.— (a) 10 C. 132, 19 C. 4 an d 18 A* 
81, D, (h) 1 A.LJ. 486, D. 

(8) Questions ivithin the. jurisdiction of the 
Court of execution. 

A Court executing a decree for possession 
against R oould not decide whether he was 
entitled to resist the execution on the ground 
that he hod a title independent of that decree. 
If it did deoide it, it was beyond its jurisdic- 
tion. Kallaslf Chandra Maadal y» Ram 
Raratn Girl, 4 C.L.J. 211. 

Ghosr, Ag. c. 7. and Casperbz, J . 

(9) Construction of decree — Execution-joint 
decree holders— Application by one , when 
maintainable. 

Where one of several joint decree-holders made 
an application for the execution of tho whole 
decree and he alleged that the other decree- 
holders had assigned to him the interest of them 
all, and the lattor also made an application 
intimating that they had no objection to the 
execution of tho decree at tho instance ot their 
assignee, the applicant. 

Held — That the application was maintainable. 
Krishna Klssore Chakravartl v. Sakha 
Sindhu Banyal, 10C.W.N. 1000. 

Ram pi si and WooDroffe, jj. 

(10) Dimissal of petition for execution— 
Necessity for fresh attachment. 

It can hardly be laid down as a general propo- 
sition 61 law that, because an execution-case 
has been dismissed by reason of no steps havytg 
beetj, ..taken by. the decree-holder, within a • cer- 
tain time limited, to bring the attached pro* 
perty to sale; the attachment that has been al- 
ready put upon it necessarily falls through. In 
each ease It' is a question of intention. If, in 
any particular case, the Court thinks that the 
decree -holder intended to abandon the proced- 
ings; it may require an application for jj fresh 
attachment before a sale-proclamation is issued. 

GoYtadaChandra Pal v. Dwark Rath Pal, 38 

C.666. > 

Gnowand Caspersz, jj, 
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Ixecntlon of Jktot^Ckmthiuei). 

Refem icc.-OM.LA. 884» 897 (FA),/?* 

(U) /Vcr#4 by Jlrsf appellate Court, limitation \ 
for execution of, starting point of, in ease of 
withdrawal of second appeal, date affinal 
order or decree of the appellate Court . 

Application for execution of the decree of a 
appellate Court, more than three years 
from Its date but within three yearn of the 
date of an order of the socond appellate Court, 
dismissing the second appeal, as the result of 
an application for withdrawal of the second 
appeal. Held, time began to run from the 
date of the order dismissing the second appeal, 
such order being the one finally disposing of 
the second appeal, and not from the date of 
the decree of the first appellate Court. Sada- 
fapa Ramanuja Periya Jeeyangar v. Lakahl- 
§®l Boss, 1 M. L. T. 898=16 M L, J. 398. 

Waits c.^, and Subbahakakm Aivah and 

BSK80N, w. 

References.— 9 C. 100, Appr . and A and 88 
B. 606, not F. 

(18) Deposit of money in execution under a 
mistaken belief of liability— Suit to recover 
the same— Limitation runs from the date 
on 'which the decree-holder withdraws the 
money. 

The plaintiff, believing that the property sold 
in execution of a decree against himself and the 
defendants belonged to him, deposited the de- 
oretal a noun t on the 8Qth February, 1901. 
Then he applied for release of the property from 
attachment. It turned out that the property 
belonged to the defendants and the amount 
deposited was made over to the decree-holder 
on the 18th December, 1908. The plaintiff 
then brought the present suit for recovery of 
the amount. 

Held, that the tim© would begin to run 
against the defendants from the date the money 
was made over to the decree-holder. Ram 
Barep *, ChhiJJu Mai, 8 A.L.J. 807»A.W.H. 
(1006), 889. 

Stakuqv, ay., and Ksrox, *. 

(lft) Rules of execution different tn different 
^ du>ti icti—Prctice— Procedure. 

$ Whbre, in different districts, different modes 
Q^'tfgeeutLon are proscribed and where the ques- 
tUpt4fi how a decree passed in pue, but of which 
execution »» sought in another* of such districts 
is to he executed, the executing Court must be 


Imwtlwi *t ttlflinjfc i*WonNnM»4. ' 

goMai by ik»raW,h>Jbroo tn Ha dtefeW. 

UshfaMtb.9 

Bom, lu % 83*. # ‘ 

Astoxak ftfetl smmj. 

(14) Additional Subordinate Judge-yLboUtUm 
of Court— Bengal, tf,W.XK and Assam CMi 
Courts Act (XII of IBS?), 8+ IT— Execution— 
Application for, 

A decree was made by the Court of an Add!- 
tional Subordinate Judge, Subsequently another 
Additional Subordinate Judge was appointed. 

Held, that application for execution of the 
decree parsed by the former Additional Suhor* 
dinate Judge must bo made to the permanent 
Subordinate Judge. Tara Ghand Varwari v, 
Ram Rath Singh, 4 OX.J. 478. 

MACLtSVN, Of., ft ttooxaitwn, f. 

(16; Decree for mesne profits against father— 
Attachment— Execution proceeding struck 
off whilst attachment continued — Validity 
—Fresh proceeding in execution withou 
attachment— Sate order— Death of judg- 
ment ^debtor before sale— Sens and grand- 
sons if bound . 

When an execution proceeding is struck off, 
it does not necessarily put an end to the 
attachment. 

It is competent for the Court to make an 
order striking off an exeoution-prooeeding and 
at the same time continuing the attachment (a). 

When an executing Court in striking off an 
execution proceeding ordered the attachment 
to subsist for three month's, and before that 
period expired, the decree-holder made a fresh 
application for execution and the Churt ordered 
sale proclamation to issue in respect of pro- 
perties attached in the previous proceeding, hut 
the proclamation could not be served on the 
judgment-debtor, a member of a Joint 
Mitakshara Hindu family, owing to Ifis death, 

Held— That there being a subsisting attach- 
ment followed by an order for sale made in the 
lifetime of the judgment-debtor* the decree 4 
holder was entitled to proceed with the Ski® 
and realise his decree (b), Beaty Utf ginha *» 
Ghand! Ghat** Itnha, U C. WJNf: 168, 

Rampixi a AIoo xanras, m. 

References :-(s) 9 C. W Jfc 601-88 1 A. 10» 

1 CX.J» 881, relied on ; lg A. 49, SBisi fa) 6 
I. A, 88, F., 17 J , A. 194, D., 18 A, 440, A 
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sXeention of Decree . —(Continued ) . 

(16) Application for execution of decree, pass- 
ed by a Court , made to another Court , to 
which local jurisdiction in respect to the 
subject-matter of the suit has been trans- 
ferred— Civ. Pro . Code, U. 049— Transfer 
of decree for execution — jurisdiction , local , 

* transfer of. 

Held , further , that, under the provisions of S. 
649 of the Civ. Pro. Code, if, after a Court has 
passed a decree, the local jurisdiction in respect 
to the subject-matter of the suit, is transferred 
by order of Government to some other Court, 
the application for execution of the decree may 
he made either to the Court which passed the 
decree or to the Court to which tho local juris- 
diction has been transferred. Makrand Y. 
Ram Charan, 9 0. C. 281. 

Evans, j.c. 

References 25 C. 815 A 28 C. 288, R. 

(17) A decree of a civil Court, for partition 
cannot be fully executed until tho decree-hold- 
er’s name is recorded in the revenue-paners 
under Act TTT of 1901— See Civ. Piu). Cope, 
No. 145, A. W. N. (1906), 58. 

(18) Application for — -granting an injunc- 
tion to abstain from particular Act, Art. 379 
of the Limitation Act, does not apply to an- - 
See Limitation Act, No. 129, A. W.N. (1906), 10. 

(19) Property sold as non -ancestral after en- 
quiry held and. notice to judgment-debtors — 
Pleajhat property sold was in fact ancestral 
barred — See Civ. Prto. Cope, No. 124, A. W. N. 
(1906), 8 = 8 A. L. J. 140. 

(20) Resistance of judgment-debtor’s applica- 
tion for insolvency — Stop in aid of execution— 
See Limitation Act, No. 188 A.W.N. (1906), 
54. 

(21) Step iiyiid of execution— Decree- hoi dor 
certifying payment out of Court and filing 
receipt in Court — See Limitation Act, No. .142, 
84 P.L.R. 1906. 

(22) Res judicata in— Previous objection, dis- 
missal of, without judicial investigation whe- 
ther a bar to subsequent application - See Res 
Judicata, No. 9, 3 C.L.J. 240=10 C.W.N. 209. 

(23) Application for — (a mortgage-decree) 
after partial satisfaction by a previous execu- 
tion-proceeding— See Limitation Act, No. 128, 
8 C.L.J. 491. 

(24) Step in aid of execution, application for 
leave to bid, whether a— See Limitation Act, 
No. 144, 8 C.L.J. 240. 


Execution of Decree . —(Con tinued) . 

(25) Application for withdrawal of money 
standing to the credit of a decree-holder, whe- 
ther “ a step in aid of execution ” — See Limi- 
tation Act, No. 134, 3 C.L.J. 95. 

(26) Application of S. 108, C.P. Code, to pro- 
ceedings in — Sec Civ. Pro. Cope, No.S, 3 C.L.J. 
276. 

(27) Execution of mortgage-decree against 
judgment-dehtoi f s successor claiming by survi- 
vorship, fresh suit whether necessary for — See 
Civil Pro. Code, No. 105,3 C.L.J. 181. 

(28) — for perpetual injunction, application 
for — Notice to judgment-debtor, whether neces- 
sary — Relief not prayed for, whether allowable 
— See Civ. Pno. Cope, No. 101, 3 C.L.J. 112. 

(29) The Court to which an application for — 
has been mudejms no authority to execute it 
when a superior Court has ordered that execu- 
tion shall be stayed — See Civ. Pno. Cope, No. 
285, 8 C.L.J. 67. 

(80) Necessity for furnishing security where 
judgment-debtor has once applied t,o a proper 
Court for insolvency — Sec Civ. Pno, Cope, 
No. 208, 9 O.C. 4*2. 

(81) Contract Act, S. 185, applicability of, 
to — See Conthact Act, No. 39, 9 O.C. 28. 

. (82) Effect of remand by appellate Court 
under S. 562, Civil Procedure Code, on limita- 
tion for— of lower Court— See Limitation Act, 
No. 132, 3 A.L.J. 8. 

(83) Res judicata — Objection to execution 
decided ex parte — Same objection repeated at a 
subsequent execution, admissibility of— See 
Rkk Judicata, No. 6, 8 A.L.J. 198. 

(34) Rent-decree against recorded tenant — 
Transferee of portion of occupancy holding be- 
fore decree, whether representative of judgment- 
debtor— See Civ. Pro. Cope, No. IOC, 10 C.W. 
N. 240. 

(85) rowers of executing Court in respect of 
uncertified adjustment in superfesficn of the 
decree— See Civ. Pno. Cope, No. 137, 16 M.L. 
J. 33. 

(36) Application under S. 232, C.P.C., dis- 
missed without enquiry— Separate suit for 
declaration, whether maintainable— SCe Civ. 
Pwo. Code, No. 103, 16 M.L.J. 27. 

( 87 ) , Application by judgment-creditor for 
paym&t Of money in Court not rolaised in — is 
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Execution of Dec***.— (Continued). 

governed by Art. 17ft of the limitation Act and 
\h a step in aid of execution— See Limitation 
Act, No. 185, 10 G.W.N. 854. 

(88) Order passed in— under Act 1 of 1879 
(Bengal), no second appeal lies from an— See 
Apjpbal (Second Ams4t»), No l, 10 C.W.N. 
884 . 

(80) Sale in execution — Monov-decree in 
favour of mortgagee, sale of mortgaged property 
in execution of— Sale void a*» contravening 8. 
09 of the Transfer of Property Aot —See Trans- 
fer or Property Act, No. 107, 88 C. 283. 

(40) High Court's setting aside its own decree 
on review— Bight to restitution in execution— 
8ee Civ. Pro. Code, No. 120, A.W.N. (1906), 
171. 

(41) Where land ordered to be sold is ances- 
tral in whole or in part the decree should be 
transferred to the Collector for execution as 
regards such ancestral property only— Seo Civ. 
Pro. Code, No. 190, A.W.N. (1906), 148. 

(49) Application fcrf* specification of share by 
meets and Ixwmda in respect of a defective 
partition-decree, whether amounts to applica- 
tion foP— See Civ. Pro. Code, No. 224, 47 P.R. 
1906. 

(48) Rateable distribution under S. 295, Civ. 
Pro. Codo— Competition between a person 
attaching judgment-debtor's property before 
judgment and other creditors— A ttaehing before 
judgment confers no priorit>— See Civ. Pro. 
Code, No. 100, 10 C.W.N. 634, 

(44) Foroclosnre-decrco, applicability of S. 
858, Civ. Pro. Code to— See Civ. Pro. Coi>k, 
No. 189, 44 P.R. 1906. 

(45) Whether one of several joint decree hold- 
ers can certify satisfaction of entire decree— 
See Civ. Pro. Code, No. 188, 84 P.R. 1906. 

(46) Release of judgment-debtor from jail 
for non-payment of subsistence money cannot 
give a fresh starting point— See Limitation 
Act, No. 10, 72 P.L.R. 1906. 

(47) Insanity of decree-holder when cannot 
save limitation— See Limitation Act, No. 15 , 
72 P.L.R. 190ft 

(4ft) Decree for sale— appeal by one defen- 

* ARnt— Time against others saved— Sec Liwita- 

■/ Eton Act, No. 180, 8 A.L.J. 881. 

k tiff Attachment of property in hands of le- 
gatammsentattve of deceased judgment-debtor 
—Cfl^bction by legal representative tjbat the 

* fitfepted property it, trust property j$t liable 


Execution of Du ^^(ContwmQ. 

to attachment-***#^ thereon not appealable— 
Sec Civ, Pro. No# 120, 8 A .L . h 870w A. 
W.N. i „ 

fbO) 8ecood ttftlHwkHov for— by attiwslwnent 

and sale of property only a small portion of 
the decree being melted by Attachment and 
sale on the ‘first application— Continuation of 
proceedings— See Act It of 1901 {Agra Te- 
nancy), No* 80, A.WJt*. (1906), 97. 

(61) Dismissal of application under 8.982, 
Civ. Pro. Code— Maintainability of suit to 
establish right to execute decree^-$eeCiv, Pro. 
Code, No. 102, A.W.N. (1906), 188. 

(52) Suit againvt H$ndu father and his un- 
divided son— Son exempted- -Liability of an- 
cestral property in execution of decree— See 
Hindu Law (Joint Family), No. 10, A.W.N. 
(1906), 187. 

(58) Application to revive former application 
for— Limitation -See Limitation Act, No. 126, 
A.W.N, (1906), 152. 

(54) Applicability of S. 19 of the Limitation 
Act to proceedings in— Bee Limitation Act, No. 
22. 8,C.L.J. 847. 

(5ft) To render an attachment in— valid, the 
decree must be subsisting at its date -See 
Attachment, No. I, 29 M. 175. 

(56) Application by mother as guardian for 
A person not in reality a minor not one in 
accordance with law so as to save limitation— 
See Limitation Act, No. 131, 1 M.L.T. 118. 

(57) Surety for performance of decree passed 
dieforehis entering into obligation— Whether 
decree can be executed against him— See Civ. 
Pro. Code, No. 184, 8 Bom. L.R, 867. 

(5ft) Decree-holder's taking possession of 
greater area than what was degreed— Suit by 
judgment-debtor for possession, maintainability 
of— See Civ. Pro. Code, No. 110, 8 A.L.J. 601. 

(59) Temporary stay of— Surety— Discharge 
| of surety— See Civ. Pro. Code, No. 284,6 Bom. 

L,». 557. 

(60) Surety guaranteeing payment of judg- 
ment-debt— Execution against turety when 
proper— See Civ. Pro. Qode, Vo. 901, JtO 0.W, 
No. 880. 

(61) Whether an application under CL 90 of 
the Transfer of Property Act, is a step In aid of 
execution— See Limit atjon Aot (XV of 1887), 

No, 138,4 C,L.J^41«88 (!♦ 887. 



dkjSsst opoasbs. 


454 


486 

IxMailoa at Dteria.—(Ca»itnued). 

(fXf Firs* application tor eieoutioU by giUe of 
jaort£a6«d property &y injunction in 
gait at a etaiama fr 4 * tttaA application after 
wiihdntwal of »ttH and Injunction, whether mh 
in continuation at first- for purposes of limita- 
tion — See haa&ttox Aar, No. 189,88 0.689. 

• 

(68) Party ftp attit finder S. 244, Civ. Pro, 
Code— Assignee of decree of appellate Court, 
right of, to obtain restitution— See Civ. Pro. 
CODE, No. 807, 88 C. 867. 

(64) Rxeoutton of decree pending appeal- 
Reversal of dooree iu appeal— Right to iCbtitu- 
tiou— See Cxv. Pro. Corns, No. 807, 88 C. 867. 

(65) Court executing decree not to go behind 
decree— See Cxv. Pro. Code, No. 141, 29 M. 
914. 

(66) Power of Court executing decree to refer 
to judgment, or award on which the judgment 
is based, to interpret decree —Sou Acr XXlil 
of 1871 (Pensions), No. 9, 95 P.R. 1906. 

(67) Liability of wator-tMlvantage-rate to 
attachment m execution of decree— See Acr 
XXlil of 1871 (Pensions), No. 4, 90 P.R. 
1906. 

(68) Scheme for liquidation of money deeiee 

by Collector — Procedure on disapproval of such 
scheme by Court— See Cxv. Pro, Code, No. 
198, 68 P.R. 1906. * 

(69) Disability of bomeof joint judgment- 
creditors when time begins to run for applying 
for execution of dooroo— limitation— See Limi- 
tation Act (XV of 1877), No. 14, 9 O.C. 269. 

(70) Limitation for an application to execute 
a mortgage-decree leaving the terms as to the 
sale of the land to be determined later on^See 
LntirxTiofer Act, No. 186, 29 M. 46. 

(71) No feoond appeal lies from an order on 
an application by an owner of property praying 
for its exemption from sale in— See Civ. Pro. 
Corns, No. 121, A.W.N. (1906), G2. 

(72) Sbcunty bond by surety for performance 
of appellate decree, whether could be enfofeod 
by proceedings in-^See Civ. Pro. Code, No. 
287, 126 P.R. 1906. 

(78) On appeal frtfahtder in, whether appel- 
late Court can alter effect of decree— Soe Cxv. 
Pm*. Coon, No. 1444 8 Tj.B.R. 129. 

(74) Sale of Immoveable property in, effect 
oh, of faMrc to deposit purchase rnonej - See 
Civ. Pro. Code, No. 178, 8L.B.R. 225. 


Execution of Decree — (CortfOWtsd)- 

(75) Limitation— pendency of application— p 
duty of Court on receiving Apptk&tioh for 
order absolute. See Transfer ofPro^bbtv Act, 
No. 79, 1 MX.T, 294. 

(76) Decree against Bead of a Mutt in writ 

on a pronote binding on successor at the time 
of— Soe Religious Endowments, No. 8, 16 M. 
L.J. 415. ^ 

(77) Obstruction to, by a person not a 
judgment-debtor -Procedure.— Soe Cxv. Poo. 
Code, No. 198, 16 M.L.J. 488. 

(78) Court's order staying, effect of sale by 
officer in contravention of— See Prk-kAption, 
No. 48, 0 0.0. 289. 

(79) Contribution by reason of purchased 
mortgaged property by decree-holder is to be 
worked out in & bcparate suit and not m— see 
Mortgage (General), No. 22, 4 0.L.J, 578, 

m Bxooution transferred to Colleotor— 
Partial execution— Application for instal- 
ments — Limitation Act, Art. 375— See Act 
XV il (Dekhan Agriculturists Relief) of 
1879, No. 3, 8 Bom. L.R. 968. 

(81) Application for, not accompanied by copy 
i of decree— Application “ iu accordance With 

law"— Bombay High Court Rule 80 (Givfl 
circulars)— Sec Limitation A$h, No. 140, 8 Bom* 
L.R. 892. 

(82) Rebtitution of property bold in, reversed 
in appeal - Procedure— See Civ. Pro. Code, 
No. 806, A. W. N. (1906), 815. 

(8$) Application fora 4 seal warrant’, whether 
a step in aid of execution— See Limitation, A or, 
No. 186, A. W. N. (1906), 269. 

(84) Jurisdiction of execution Court to ques* 
tion validity of decree— See Act VII of 1889, No. 
La, 145 P.L.R. 1906, 

i 

(85) Application to bet aside a sale under S« 
810 A, Civ. Pro. Code— Who have right to apply 
—Revhpon— Sec Civil Procedure Cops, No. 
177, A. W.N.(190b), 198. 

(86) Death of judgment-debtor pending exe- 
cution— Questions arising between representa- 

, tivpaot judgment-debtor and decree-holder— 
See Civil Procedure Code, No. 10T, A. W. N. 
(1906), 180. * « 

(87) A Court executing a decree has no power 

i > question the jurisdiction of the Coui t which 
pabsod i iwflee Act XXU r of 1871 (Penhions). 
No. 1, 7 Bom. L. R. 659. < • 
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Execration of Decree.— (Concluded), 

(88) Application for attachment — Omission 
to verify inventory of property sought to bo at- 
tached is a mere irregularity and does not vitiate 
the application— See Civil Pro. Code, No. 104, 
A.W.N. (1905), 963. 

(89) Sale iu execution — Non-payment of re- 
quired portion of purchase-money at date of sale 
— Irregularity — See Civil Pho. Code, No. 104, 
A.W.N. (1905), 968. 

(90) Order attaching the decree under S. 973, 
effect of— Want of jurisdiction to proceed with 
execution — Sale without jurisdiction, validity 
of— See Civil Pro. Code, No. 150, 89 C. 1104. 

See, also, I, Act VI 11 of 1885 {Bengal Tenancy), 
Nos. 21 (a) and 34 ; Act XU of 18 K J 1 
(N. I V.P. llcnt). No. 1 \ Act X III l of 
1900 {Punjab Land Alienation Act ) , 
No. H; Act III of 1885 (Madras), 
No. 1 ; and Execution of Decree, 
110 to 111. 

Execution proceedings. ^ 

Suit maintainable by a party to, for se tting 
aside a sale certificate — See Civ. Pro. Code, 
No. 113, U. B. R. (1905), Civ. Procedure, 86. 

Execution Sale. 

Purchase at, with knowledge of defect ivo 
title — Right to refund of purchase-money — 
warranty of title— See Civ. Pro. Code, No. 185, 

3 A. L. J. 819. 

Executor. 

(1) Powers of — restricted by will — See Act V 
of 1881 (Probate), No 14, 3 C. L. J. 960. 

(2) Person confided with the execution of a 
will becomes — by implication — See Act V of 

' 1881 (Probate), No 1, 10 C. W, N. 239. 

(8) One of several— has power to release a 
debt due to the deceased when it subsists as a 
debt and has not merged into a decree— See 
Act V of 1881 (Probate), No. 15, 3 A.L.J. 49. 

(4) Express or implied appointment of — See 
Civ. Pro. Code, No. 36, 10C. W. N. 662. 

(5) Person other than an, when could sue 
for debts due to estate— See Act V of 1881, 
(Probate and Administration), No. 2, 3 L.B. 
R. 192. 

Y; ,8ee, also, J, 442, 443. 

.>#v 

fexeeutor de ion Tort. 

' ‘Principles of English Law relating to— how 
faihii^plicable to Hindus— See Administrator, 
No; 10 C.W.N. 5G6. 

See, also, 1 , 443. 


Executory Contract, 

Assignment of — legality and validity of— See 
Transfer of PROPEHfcyAcT, No. 3, 100.W.N. 
755. 

Expediency. 

See, I, lies Judicata into. 3. 

Ex parte decree. 

Whether a decree on an alleged compromise 
repudiated by defendants is an — See Civ. Pro. 
Code, No. 7b, 3 C.L.J. 158. 

Expert opinion. 

See, 1, Act I of 1894, No. G. 

Experts. 

Evidence of — whether admissible on ques- 
tions ol Hindu Law— See Hindu Law (Adop- 
tion), No. 7, 13 A1.L.J. 178. 

Ex-proprietory holding. 

See I, Act 111 of 1901 (N. \V. P. and Oudh), 
No. 1. 

Extension of time. 

—till the opening day where time fixed for 
deposit oi decretal amount ends on a holiday — 
See riOLlDAYK, No. L, 8 C.L.J. 389. 

| False imprisonment. 

(1) Information given to the Police— Prose- 
cution ajter investigation— Avguittal of ac- 
cused — Suit for damages for — against infor- 
mant, maintainability of, 

A informed the Police that certain portions 
hud attempted to murder him and named the 
plaintiff and others as being those, Who hud 
done tnc act. The Police, after holding an 
investigation, sent them to a Magistrate. After 
holding a preliminary inquiry, the Magistrate 
committed them lor trial to the Court of Session. 
The trial resulted in the acquittal of theacoused. 

A was now sued for damages for false imprison- 
ment. Held, that the suit was not maintain- 
able. Balbhaddar Pando v. Basdeo Pande, 

3 A.L.J. 650. 

Stanley, c.j., and Rubtomjjse, j. 

Reference 26 M. 262, Appl. 

Family arrangement. 

(1) Partition made in settlement of doubtful 
claim , if vaUd and binding on the parties 
thereto— validity of arrangement, not depen- 
dent on length of time during which it has 
[ been acted upon. , 
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#&mlly Awwigeinent. —( Concluded ) . 

A partition or family arrangement made in 
settlement of a doubtful, if not a disputed 
claim, by arbitrators appointed by the parties, 
effecting a division of the family properties and 
debts, and drawing up a list of them, which is 
signed by the parties and carried out and acted 
upon by them for sometime, is a valid and 
binding arrangement, which tne parties to it 
cannot deny, ignore or resile from (a). 

Per Mookbrjee, J. — If parties have settled a 
dispute, such settlement will not be set aside, 
on the ground that it gave to one of the parties 
more than what he might possibiy have recover- 
ed, if he had takon the judgment of the Court 
upon the matters then in difference between 
them (6). 

Per Mookerjee, j. — A family arrangement 
may be upheld, aJ though there were no rights 
actually in-dispute at the time of making it, 
and the Courts will not be disposed to scan with 
much nicety the quantum of consideration. It 
is a mistake to suppose, that the doctrine oi 
iuuuly arrangement extends no further than 
arrangements for the settlement of doubtful or 
disputed rights ; the principle fs applicable to 
eases in which arrangements are made between 
members of a fanuh not moral} for the preser- 
vation of its peace, out also for preservation of 
its proper tv (c). 

The validity of a family arrangement does 
not depend upon the length of time for which 
it has been acted upon. A fair compromise of 
a doubtful right is iu itself a sufficient founda- 
tion for the agreement (//). 

But if an attempt is made to set aside a 
family arrangement on the ground of mistake 
inequality of position, undue influence, coercion 
fraud or auy similar ground, the length of time 
during which it has been allowed to staud 
unchallenged, may be a material element for 
consideration. Helan Dasi v. Durga Das 
Mundal, 4 C.L.J. 323. 

Rampiki and Mookerjee, jj. 

References.— (a) 13 M.I.A. 497 (512), 14 M. 
l.A. 24 (33), 22 B. 482 (489), 21 1.A. 35 = 20 C. 
373, 25 I.A, 161 = 20 0. 81 (100), (1867) L.R. 2 
Ch. App. 294, 11 (5) 1 C.L.J. 338 (405), R. (c) 
(1867) L.R. 2 Ch. 294, it. (d) (1789) 1 Atk. 2, 1 
W. and T.L.C. 7th El 223, R. 

Sce % ako t I t Hindu Law (Reversioners), No. 10. 


Fiduciary relation. 

The general rulo oi viewing? with disfavour 
transactions between two persons stauding in — 
will not apply where no wrougful advantago 
has been secured to one of them at the expense 
of the other — Sec Hindu Law (Trusts), Ho. I, 
29 M. 1. 

See, also , 1, 113 and 144. 

Fishery. 

(1) Rights of M/car — Presumption as to grant 
Government — Evidence . 

Although no evidenco is forthcoming of an 
express grant of a right of fishery iu u navi- 
gable river, a grant may be presumed from long 
continued user and from the orders passed by 
the Revenue authorities from time to time in 
respect to the Jalkar, and positive evidenco of a 
grant by Government is not absolutely neces- 
sary. S&rat Chandra Roy y. Kalaram Maio, 
33 C. 1349. 

Chose, c. j., and Gedit, j. 

Reference: — 11 0. 431, R. 

Fixtures. 

See 1 , Landlord and Tenant , No. 35. 

Foreclosure. 

See, also , /, Transfer of Property Act , No. 50. 

Forest Act YII of 1879 (Bombay). 

I, 144 £ 115. 

Forest Land. 

I, 115 and 140. 

Forfeiture. 

(1) Relief against — of the deposit for the due 
performance of a contract when to be granted — 
See Contract, Ho. 1, 16 M.L.J. 37. 

(2) When denial by tenant of landlord’s title 
operates as— Sue Landlord and Tenant, No. 1, 

3 C.L.J. 201. 

(3) — of service tenure— Repudiation of land- 
lord's title —Suit for ejectment — Necessity for 
notice to quit— See Service Tenure, No 1, 3 
C.L.J. 274. 

(4) Consent decree in terms of compromise — 
Forfeiture clause in the decree — Court’s power 
to relieve ugainst — See Oxv. Pro. Code, No 221, 
8 Bom. L. R. 813. 

See, also, 7,117. » 

Forma Pauperis. 

(1) Right to be declared a pauper, whether 
personal— death of applicant to sue in forma 
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Fmi Pauperis <~(Oonduded), 

panpetn—riffiA tit heir to bo substituted — See 
Civ. Pro. Coos, No. fill, 4 C.L.J. 384. 

(3) Compromise oi »mt m— withdrawal of 
suit — Failure in the suit, meaning of —See Civ. 
Pro. Cook, No. 388, 8 Bom. L.R. 689 (F. B). 

(8) Application to file a amt in— Civ. Pro. 
Code, S. 401— 'See Civ, Pro. Code, No. 328, 8 
Bom. L.B. 67X. 

(4) Suit in— .application to file — Possession 
of property by the applicant of value leas than 
the amount required for Court -fee —Revision — 
See Civ. Pro. Code, No. 247, 8 Bom. L.fc. 642. 

(5) Application for leave to appeal in— subse- 
quent presentation of appeal on stamp, whothor 
will be in time— See Limitation Act, No. 3, 78 
P.H. 1906. 

Fraud, 

(1) Suit to set asido on the giound of — a do- 
om against a mifkor an compromise bj guar- 
dian, maintainability of— See Civ. Pro. Code, 
No. 245, 8 C. L. J. 119. 

(2) — in connection with a petition of compro- 
mise, is good ground for review of the decree— 
See Civ. Pro. Code, No. 889, 10 C. W. N. 286. 

(3) The nature of,— to be proved under S. 92, 
Poviso 1— See Evidence Act, No. 17, 8 
Bom. L.R. 287. 

(4) Fraudulent assignment^ of an executory 
contraoV-Seo Transfer of Property Act, 
No. 8, 10C.W.N. 756. 

(6}r-ttot carried into effect— Right of benefi- 
cial owner in a benami transaction to show real 
nature of the transaction— See Bknami Tran- 
sactions, No. 2, 10C.W.N. 650. 

(6) Judgment obtained by perjury may be 
net aside to a fresh gait on the ground of— See 
Bigot of Suit, No. 1, 16 M.L, J, 59. 

(7) Whether notion of several co-shaver land* 
lords itt bringing a joint suit for rent against 
intermediate tenant, will amount to— See Act 
VXXI of 18 65 (Bengal Tenancy), No. 82, 8 
C.L.J. 376. 

(8) Suit to set aside an auction-sale on the 
ground of— whether compensation could be 
awarded in the alternative. See Civ. Pro. 
Code (TeavancoAh), No. 4, 21 T.L.K. 206. 

Oml salt' of land followed by uniogistor- 
eft^Acd RiKKtmsd conveyance by defend- 
fcaijjjto plaintiff to defraud and defeat the third 
]iet)f$frV prior title under - Plaintiff concerned 
ip A* {yawl and in /w i delioto wjththo defen- 


Freud. — (Conehfcfed), ’ > * * ' ' 

dftnt— dot entitled tftjtfcy relief egeiniit the de- 
fendant— See Act XT' by 1888 (Twists), No. 0. 
15 M.L.J. 478. 

See, I, 448 t U9«nd CvoU Pro. Code, 
Not. 148, m \ Hortgtgti [Mfe), No. 4\ 
Beoenm tale, No. *; Spiience Act,, 
No. 36 ; Limitation Aft, Not. 46 and 
88 and Contract Act, No. 4. 
Fraudulent transfer. 

—of moveable property — Validity of,— See 
Tkanbfbk of PbOFusnr Act, No, 90, 16 MX 
437. 

Gambling. 

See, I, Bight of tail, No. 88. 

Gambling In Litigation. 

Ste t, Contract Act, No. 7. 

General Claaees let. 

See Act X of 1897 (Impkbul). 

GhatwaU Tenures. 

See I, 4S0—463. 

Gift. 

(1) A— of the residue 1 to Bueh oberities ae the 
trustees mav think deserving,’ whether valid 
—See Act X of 1865 (Succession), No. 1, 8 
Bom. L<R. 333. 

(9) By aonless proprietor in Punjab to 
daughter’s son and sons daughter, validity of 
-Seo Customs (rocuuun to Puswab), No. 66, 
188 P. B. 1906. v 

See, I, Limitation Act, No, 88 and Will, No. 

19 . 

Good faith. 

Meaning af, in the ease of a person taking a 
negotiable instrument— See Nnaorugut tss. 
TKPMKHTS, No. 1, 8 Bom. L.B, 991. 

Good-Will. 

See, J, Limitation Act, No, 19. 

Oeehain. 

Posthumous chela — appointment by wide# 
of Goshain— inheritance— See f£ts»c Law 
( iNHSHmucs), No. 11, 8 AXJ. 717. i 
Government. 

(1) Bight of, to acquire land oeeeasatj 4or 
convenient gee of a haute— See MAt ttiblMMl 
(Laud Aoijuimtios), No. .3, 9,0.0. 811. 9 

(3) Acquisition and sale of lend by Co* 
sliaror • l*rc-omi>Usm-~*8ee No, 

10.9AXJ.767. 



48® 


481 'PZO^OS'OA&IB. 
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. .. . ... ' >- 

; G°**f Vo. 242. ' 

iO X 

■ ' 3Pra»iftir'V — Appl icability of 

Aotj^Vl ^ JSW-See Act XXVI of 1881 
(Nrgo^arl^ I^ jFpauirjWT*), No. B,90<C. 174. 


fitee I, 404 4 A55 nitd Inam, No, 5 ; Construe- 
. * flow Deeds), No. 12 ; Khorposh Grant 
' ; -JVo. i f Afftttt, No. 3; Ncr Ac / 1 of 1S79 
/, iCtmta Nagpur Land lord & Tenant). 
No. 1 and Mineral Bights No* I, 
Grantee*. 

Grant f6r maintenance, resumable on death 
of— See Maintenance Grant, No 2, 4 C.L. J. 

m. t 

Grantor. 


Grant for maintenance ceases with life of— 
See Maintenance Geakt.No. 4 G.L.J. 399, 

Guardian. 

(1) Power of certified — to enter into a . contract 
for sale on behalf of the ward— Failure to 
obtain sanction of District Judge, effect of— 
Suit for specific performance— See Guardian 
and Ward, No. 1. 10 C. W.N. 763. 

(2) Contract made on minor's behalf by 
whether minorcan sue to set aside — See Minor,. 
No. 8, 2 N.L.R. 146. 

(8) Statue of a Mahomedan mother as, of the 
property ot her minor children— See Maho- 
medan Law (SALE), No. 2, 4 p.t.J. 678. 

(4) Question whether salt by,' was for benefit 
of minor, whether a question of fact or of law— 
See Mahowbdan Law (Alienation), No. 3, 4 
C.L.J. 48& . \ . 

(4) Power of lunatic's— to oontraot without 
permit^ion 1 ; fresn fkrart— See Act XXXV of 
1868 (LDKATiOe), No. «, 3 A.L.J. fi86. 

(6)Aathot{ty of— 4oagree toarbitration on 
bebAtfof u sninot— 8ee Civ. Pro. Ojjras, No. 

V ' v.. 

(l) ^ower of High Court, as an appellate 
Court, to mafcean interlocutory order appoint- 
ingWSec 4or' \Jli of 1890, (Guardian and 


Gu&rflauad ■ 

(2) Married woman'® in be 

Her right to enter mt<r a behalf ' 

of an infant defendant—' validity 
—See Civ. Pro. .Core, No. 246^j|9 v |t. t fi8%JM! 

iLUf/u. V‘ 

\ (3) Application to set aside ea^arth -ibMe* 
against minor represented by— not fondly ap- 
pointed, whether should be made only by such 
guardian— See Oiv. Pro. Code (Teavancore), 
No. 2, 21 T.L.tf. 70. ' J . - , 

(4) Civil Procedure Code. S, 443, non-cotnpli- 
ance.with provisions of, in appointing— Effect . 
tberoof oti decree paused — See Crvifc Procedure 
Code, No. 239, A.W.N. (Iflfe), 320. 

Guardian and Minor. 

(1) Minor* s property— Changeof investment— 
■Court's discretion in sanctioning the change 
—Guardian's duty to preserveand not to 

* add to minor's property. ' V 

Guardians are in a fiduciary position And the 
Court should ordinarily be guided by the rufes 
embodied in the Trusts Act, 1862, in sanction* 
ing changes in the investment of the minor's 
property. 

A trustee is not allowed the same discretion, 
in investing the moneys of the trust, as if he 
were a iierson mi juris dealing with his own *; 
estate. Business men of ordinary prudence 
may, and frequently do, select investments, 
which are more or loss .of a speculative' 
character, hut it is the duty of a trustee' io con- 
fine himself to the class pf investments, which 
are permitted hy the tru#t^nd avoid; all in- 
vestments which are attej^k with hafeard, 

The duty of guardians is primarily to 
preserve and not to add tip the property of the 
minor. In re Cassumali jRYeFbhai PtobhaJ, 

8 Bom, L.B. 883 at 803.69J^>; 

SOOTT, 9. ^ :/ '' /-■ /*. 

References 84Beav. 411 "dt 12 App. 6atu 7i7 , 
at p. 733, if. \ ' 

(2) power of Hindu fethrf tb appoint a guar- 

dian for his minor s<m under a witt-r^See Civ 
Pro. Con®, No, 238,8 Bom. (F. B.) 

(8) Sufficiency of order for certificate of 
guardianship under Act XX of 1834 (Bombay) 
Spe Aob IX or 1876 (IkpiaN MajORITt), No. 3, 

8 Bom. L.B. 897 . > ■■ m 

(4) Continuance of a married wpman(mother) 

6s guardian notwithstanding S. 437k Civ. Pro. 
Con»-US^S|dity of,— See Civ, Sro^ Code, No. ' 
241,144 ipAVBi 1900, 
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Guardian and Minor.— (Concluded), 

(5) Sale by de facto guardian of Mahomedan 
minor — Effect on the minor — Sec Transfer of 
Property Act, No. 28 a, 1 M.L.T. 488. 
Guardian and Ward. 

(1 ) Contract for sate bp guardian of minor— 
subsequent sale to third }xtrty- Sanction of 
District Judge— Sale, void or voidable — 
Specific per formance. 

A certificated guardian of certain minors con- 
tracted to sell their property to the plaintiff for 
a consideration of Rs. 217, of which Rs. 80 was 
to he paid in cash and the balance of Its. 187 was 
to redeem a mortgage upon the projicrty exe- 
cuted by the late father of the minors in favour 
of the plaintiff. The. guardian undertook to 
obtain the sanction of the District Judge 
to the transaction. She, afterwards, fraudu- 
lently conveyed the property by registered deed 
to her relative, the defendant No. 1, who was 
fully aware of the previous contract with the 
plaintiff. 

Held , that the sale to the plaintiff was not 
ipso facto void but only voidable at the in- 
stance of any person affected thereby. That the 
plaintiff became entitled to obtain specific per- 
formance when, by finding that the sale to him 
was for the minor's tonefit. the District Judge 
in effect sanctioned the sale. MuEBt. Etwarla 
y. Chandra Nath Mukerjee, 10 C. W.N.763. 
Pratt and Geidt, jj. 

(21 Minor —Guardian ad litem — Not properly 
represented — Decree by default- sale to 
stranger- not binding on minor — Ciril Pro. 
Code , S. 443. 

One M, who was the certificated guardian 
of H, mortgaged, as bis own, a house to A. A 
brought a suit for sale against M. M as the 
certificated guardian of H, made an application 
that H, might he made a defendant. That 
application was granted and IT made a de- 
fendant under the guardianship of M. The 
suit was decreed, property sold and purchased 
hv respondent. H then brought the suit for 
possession of the house on the ground that he 
was no party to the decree, not having been 
properly represented in that suit. 

Held that M was not a fit person to be ap- 
pointed a guardian /ul litem and as he did not 
effectively defend the interests of li and allowed 
fkAcree by default to be passed, H could not 
xm- deemed to have Imjcu properly represented iff 
the previous suit. The provisions of S. 448 of 
the O.P. Code an* imperative and a Court has 


Guardian and Upriii— {Concluded), * 

no jurisdiction to pass a decree against, or to 
sell property of, persons, who are not parties 
to proceedings or properly represented on the re- 
cord. HanoraanPershad y. Muhammad Ishaq, 
2 A.L.J. 615 = A,W.N. (1905), 229=28 A. 

| 197. 

Stanley, c.j. and Bcrkitt, j. 

Reference*.— 9 C.W.N. 201 (P.C.) = 2 A.L.J. 
7 = 82 T.A. 28=7 Bom. L.R. 1 Appl 80 C. 
1021, Distd. 

(8 ) — Joint Hindu family — Guardian of the 
property of the minors. 

A guardian of the property cannot lie ap- 
pointed for a minor, whose only proprietary 
interest is as co-parcener with adults in joint 
family property. This principle does not apply 
whore all the co-parceners are minors and a 
guardian of the property is appointed for the 
whole numlier. Blndajee Laxuraan y. Mathura- 
bal, 7 Bom. L.R. 809 = 30 B. 152. 

Jenkins, c. j. and Aston, j. 

Reference : —1 Bom. L. R. 822, commented 
upon . 

(4) Compromise by guardian on behalf of his 
minor wurd — Decree against the minor— Suit 
to set aside the decree on the ground of fraud— 
Maintainability of— See Ctv. Pro. Code, No. 
245, 8 C.L.J. 119. 

(5) Tlio Kurt a of a joint Hindu family, who 
is also the certificated guardian of a minor 
member of it, can make a mortgage of the joint 
family property so as to bind liis minor vvrfrd as 
well ---See Hindu Law (Joint Family), No. 4, 

3 C.L.J. 12. 

(6) Lease by guardian in excess of his powers 
—Sale by minor on attaining majority— Neces- 
sity for purchaser’s setting aside lease— See 
Act VIII of 1890 (Guardians and Wards), No. 
13, A. W. N. (1905), 176 = 2 A.LJ. 507. 

(7) Right of guardianship— Hindu Law- 
Competition between outcasted mother and 
paternal grandfather in caste — See Act XXI of 
1850 (Caste Disabilities Removal), No. 1, 
A. W. N. (1905), 205. 

(8) Order absolute for sale— Guardian dead— 
Effect of non-service of notioe — See Transfer 
of Property Act (IV of 1882), No. 78, 2 
A.L.J. 640. 

See, 7, 457, 4 58, 459. 

Guardian and Wards let (VIII of 1820.) 

See under Act VIII of 1890. 

See, also , 7, 459-463, 
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HfodlUry Ylllatfu oSm, let(X*di>M). 

Bek Act IJI of 1896 Madras. 

High Court. 

(1) High Court [Madras) Buie 105— Two 
appeals to lower appellate Court and one 
decree — Plurality of second appeals to High 
• Court . — Practice — Procedure , 

There were two appeals to a District Court 
from the original decree of a District Munsiff . 
The District Court passed only one decree on 
both appeals. It was now contended that there 
should be two second appeals to the High Court 
on the ground that there were two appeals to- 
the lower appellate Court. Held , that High 
Court Rule, 105, lays down the practice, that, 
when there arc two appeals from the same 
decree, they should if possible, be t heard to 
gether and only one decree passed, that only 
one socond appfeal should be entered and that 
even if two appeals had been ontered, the pro- 
per course would be to hour them together and 
piss one decree. Gangul&kurti Sanyas! Lfn- 
gam v. Nldugonda Gavararama, 10 M.L.J. 
411. 

Boddam and Sankaran Nair, jj. 

Reference 20 M. 97, R. 

(2) power of superintendence of the — of Bom- 
bay over the Court of the Resident at Aden — 
Sec Letters Patent(Bomray), No. 8, 8C.L.J. 
5. 

(8) ^ower of, to interfere on revision, when 
remedy by appeal is open— See Civ. Pro. Code, 
No. 338, 3 L.B.R. 131. 

See, also, I, 464, appeal (Second mrpeal), No. 

8, Civil Pro . Code , Nos. 43, 99, 313 , 
385 \ Practice [Mis. cases), No. 5, 
and Solicitors Lien, No. 1. 

High Court Rules (Bombay). 

Rule 80 (Civil circulars) — Construction of,— * 
Application for execution not accompanied by 
copy of decree. See Limitation Act, No. 140, , 
8 Bom. L.R. 892. 

High Court Rules (Calcutta). 

Rule No. 70— See Act XV of 1882 (Presi- 
dency S. 0. Courts), No. 1, 8 C.L.J. 199. 

Rule No. 743 — See 1 , Evidence Act , No. 16. 

High Court Rules (Madras). 

Application of Rule No. 2 — See Act Vll of 
1870 (Court fees), No, 3-a, 1 M.L,T. 412, 

80 


High Court Rules (H.W.P.) 

Nos. 2, 180, 182, 183 and 197— See Letters 
Patent (N.W.P.), No. 2, 3 A.L.J. 692. 

High Way. 

(1) Obstruction to— necessity of special da- 
mage for cause of action— exception when 
plaintiff is oumer of soil of highway . 

The general rule is that a person cannot 
maintain an action against another for obstruc- 
tion to a highway unless some spooial damag e 
has accrued to him (a). This rule, however, has 
no application where the plaintiff is the owner 
of the soil of the highway. His ownership is 
subject to the right of the public to use the 
highway. But any use of the Roil of the high- 
way other than the legitimate use of it for the 
purposes of highway is a trespass upon the 
soil for which the owner can sue, even witho t 
proof of special damage. Bhuk&n Lai y. Mir 
and Jagia Raot, 2 N.L.R. no. 
Drake-Brockman, j.c. 

References.-^) 7 C.P.L.R. 97 and 9 M. 4G3 
It ; 31 C. 839 and 10 A. 653. R. 

Hills. 

See, I, 464. 

Hill Tracts. , 

See 1 , 465. 

Hindu Law. 

1. — General. 

2. — Adoption. 

3. — Alienation. 

4. — Ceremonies. 

6.— Dayarhaga. 

6. — Debts. 

G-a.— Divorce. 

7 . — Father and bon. 

8. — Gift. 

9 . — G u ardianship, 

10.— Impartible Estate. 

11 .—Inheritance. 

11-a. — J ains. 

12. — Joint Family. 

13. — Legitimacy. 

14. — Maintenance 

15. — Manager. 

1G.— Marmakatayam Law. 

17. — Marriage. 

18, — Partition, 
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Hindu Lmw* —(Continued). 

19. — PBEVS^mON. 

20. — Reunione Endowments. 

21. — Religious Matters. 

21«ii. — Re-Marriage. 

22. — Re-union. 

22-a.— R estitution of Conjugal Rights. 
28. — Reversioners. 

28-a.— S chools of Law. i 

24. — Self-acquisition. 

25. — Stridhan. 

26. — Succession . 

27. —' Texts. 

28. — Trusts. 

29. — Widow. 

30. — Will. 

Si.— Woman’s estate. 

.. . — l .— (General). 

Kutchi Memons governed by-succession— 
Rights of sons— See Kutchi Memons, No. 1, 
30 270. 

— — 2.— (Adoption), 

(1) Payment of money to the natural father 
in consideration of his giving kis sun in 
adoption, effect of, on validity of adoption 
— kritrima son— 

The point for determination in this appeal 
was, whether the plaintiff was, as found by the 
Subordinate Judge, the adopted Bon of the de- 
fendant. The oral evidence established beyond 
doubt the necessary gift And acceptance accom- 
panied by the usual ceremonies. That the 
plaintiff ever since the adoption lived away from 
his natural home and as a member of the defen- 
dant's family was oqualh well established. On 
'behalf of the defendant, it was contended that, 
in spite of all the above circumstances, it 
should be held in point of law, there was no 
valid affiliation of the plaintiff as the defen- 
dant’s sgn for the reason that the natural 
father of ijhe plaintiff was induced to part with 
him in consideration of the payment of a sum 
of money by the defendant to the natural 
father. On the question, whether snob pay. 
moot to the natural father would invalidate the 
adoption t Held— Though tffe promise to pay or 
the payment of money for the purpose of induc- 
ing a man to part with his son to another can- 
not hut be reprobated, yet, to lay down that the 
adopted eon's status itself \jft affected thereby 


Hindu 

would be to confound the legal effect of the gift 
and acceptance with prohibition of payment of 
money (a). The view that such payment to 
the natural father would invalidate adop- 
tion would result in visiting with highly injuri- 
ous consequences On innocent third party, for, 
persons given in adoption are almost invariably 
children incapable of protecting themselves in 
the matter and moreover the view taken by the 
judicial committee inftashba Rabidat Singh v. 
Indra Kwnwar (6), in regard to an improper 
condition subject to which adoption takes place 
is in favour of the conclusion that the validity 
of the adoption is unaffected by the payment in 
question. Muragappe Chettl v, Jfagappa 
Chetti, 16 M.LJ, 22*29 M. 161. 

Subiiahmania Ayvar, Qpfg. c.j. and San- 

KARAN NaIR, J. 

References . — (a) L.R. 4 LA. 14 and 22 B. 
199, Rcfd. to. (b) 16 C. 559, liefd. to , 

(2) — Custom — Purbia Kurmis. 

Held that Purbia Kurmis , calling themselves 
Purina Chattel t es, do not reall> belong to tip 
regenerate classes, and therefore the 
by a member of this caste of the 
father’s sister is not invalid as being 
prohibited degrees of relationship. 
y. Kalin Hal. A. W. N. (1905), 

Stanley, c.j. and Burkitt, 

(8) Wajib-ul-ara— constriction— gift to an 
adopted son— failure of adoption, effect of— 
' Evidence Act (I of 187%), 8s. 49, 49— en- 
tries in evidence , 

A clause in a wajib-vt-ars verified by one 
Dhanaraj, a Mar war i Brahman, the sole owner 
of the village, ran as follows:- “ Seven years 
ago I adopted my sister’s son, Murli. He is 
ngr heir and will be the owner. If after this 
agreement* a son is horn to me, half the pro- 
perty will be received by him and half by the 
adopted son, A sharer shall be at liberty to 
adopt his sister’s son or brother's son or daugh- 
ter’s son, whomsoever he may like, and, after 
his death* his adopted son will inherit his pro- 
perty/’ 

Held, that it was the intention of Dhauraj 
to give his property to Murli Dhar, as his adopt- 
ed son, capable of inheriting by vitfctil of adop- 
tion, aud that, the adoption beipg invalid 
according to Hindu Law t and wfemfy custom 
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haring been proved, it gave Murli Dhar tto tight 
to inherit at* d the gilt had no affect upon the 
property (a)* 

Entries mad* in the wajib-uUarz are admis- 
tibia in evidence under S. 35, Evidence Act, in 
oritor to prove a family custom of inheritance 
or under g, 48 aa the record of opinions as to 
the existence of such custom by persons likely 
to know of it* Musammat ball v. Murli Dhar 
aA. L„ J* m (P. C)*10 C. W. N. 730 - 8 Bom. 

402*8 0,1* J. 594=1 M.L.T. 171=28 
A. 488, 

Loud Davey, Sir Andrew Scorlk and 

Sib Arthur Wii*8on. 

Inference*. — (a) 26 1. A. 153 and 19 A. 16, H 
19 I. A. 101 and 81. A. 253, D. 

(4) — Direction to adopt from a family— After 
born sows — Validity of— 

According to all schools of Hindu Law, ft w idow 
may adopt with, the assent of hor husband. 
The assent may be given either orally or in 
writing. When it i*» given, it must bo strictly 
pursued. She cannot be compelled to act upon 
it until, she choses to do so, and, in the 
absence of any direction to the contrary* theie 
is no limit to the time within which she may 
exercise the power conferred upon her. 

One B directed his widow to adopt a boy 
fro^i a certain family. There were four boys 
in the family at the timo when the authority 
was given but the widow adopted a boy bom 
in that family some time after the death of her 
husband. Held, that the direction was suffi- 
ciently complied with by the adoption of the 
boy, who was of more suitable age for affiliation 
than his brothers. Mutsaddi Lai v. Kundan 
Lai, 8 A.L.J. 246 (P.G.) ^ 1 M.L.T. 98-8 Bom. 
L.R. 371st. 16 U.LJ. 174 * 28 A. 377.. 

Lord Macnaghten, Sib Ford North, 
Sir Andrew scoblk, sir Arthit* 
Wilson. 

(^ Conditional adopHon^Conditiom made by 
the adopter with the natural parent of the 
adopted boy— Condition* not valid and 
binding on the adopted boy. 

An adopted son is not bound by an Agreement , 
made on the occasion cf hie adoption botweeu 
his natural parent and adoptive mother, where- 
by the latter is enabled to give away immovable 
property that would otherwise have come t 


Hind ir Lmw* — (Continued), 

L-(Adoptlim).^(CM^«4ri). 

him as adopted son. Yenkappa Timappa Y 
Fakirgoada, Gorindgowda, 8 Bom. L.R* 
346. 

Jenkins, c.j. and Aston, i. 

(6) Adoption by widow under husband 9 * au- 
thority— Second adoption , validity of— 
restrictions to widows power — Intention— 

* Spiritual Smiftt , koto (tecurcd— Continue* 
tion of line — Law in Madras, Bombay and 
Benal. 

A Madras Brahmin died intestate and with, 
out issue, giving his widow authority to adopt* 
He placed no specific limitation on the power 
to adopt, his object being to secure spiritual 
benefit to himself, and tooontiuue his lino. The 
first child adopted by the widow having 
when little more than two years of age. 

Held —That the widow’s authority to adopt 
was not exhausted by the first adoption and the 
adoption of a second boy after the first died was 
valid (a). 

The main factor for consideration in these 
cases is the intention of the husband. Any 
special instructions which he may give for the 
guidance of his widow must bo strictly followed. 
Where no such instructions have been given, 
but a general intention has been expressed to 
be represented by a sou, effect should if possible 
be given to that intention. 

The Ramnad ease os (b) indicating limita- 
tions to tho application of the above rule. 

Surendra Nandan v. Sailaja Kant Das 
Mahapatra (c) and the judgment of Mitter, J. (dx 
Kannepalli Suryanarayana v. Pucha 
Yeakatratnaua, 10 C.W.N. 921 (P.G.)=4 
C.L.J. 171*16 M.L.J. 276=1 M.L.T. 260*8 
Bom L.R. 700*3 A.L.J. 702*29 M. 382. 

Lord Macnaohten, Sib Andrew Sgobjle 
Syr Arthur Wilson and Sir Alfred Wills. 

References, — (a) S.D.A. 832, adversely com 
merited on and not F. (b) 12 Moo. I. A. 897 fit 
p.448, R. (o) 18 C. 885 and (d) 22 W.fL 127 t 
Appr: 

(7) Nidadavole estate , whether partible — 
authority to adopt girm jointly to two 
widows of last male owner— whether survi- 
vor of the two eonld make the adoption — 
effect of adoption in divesting folate— adop- 
tion made under coercion , whether void or 

voidable, • 
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Hindu Law. — ( Continued ). 

2.— (Adoption). — {Continued). 

The last male owner of estate N t died leaving 
as his only heirs, two widows, and leaving a 
will authorising them (the widows) to adopt a 
son to him. One of the widows since dying, the 
surviving widow adopted a boy who was then 
the sole owner of estate M; and the adoptee 
and the adoptive mother, also having diod since, 
a reversioner, laying a olaim to estate M, 
brought a suit questioning the validity of the 
adoption and urging that, even if it was valid, 
the adoptee was divestod of all interest in M 
and that he (pluintiff) was therefore, entitled 
to a portion of tho estate M. 

The questions for decision were (1) whether 
the estate N was impartible (‘2) whether the 
will and the authority to adopt were genuine 
and valid and (3) whether the adoption was 
invalid on the ground of the widows being 
coerced into making it by a threat of criminal ' 
prosecution. 

Held, (1) on evidence that neither the family 
nor the Government regarded the estate as 
impartible. In rc-granting the estate to its 
proprietor after a forefoiture, the Government 
did not express any intention to interfere with j 
the quality of the estate in regard to its parti- 
bility or descendibility. In accordance with 
the principle laid down in tho Hansapur case (a) 
and the Sivaganga case ( b ), if the estate 
was all along partible, forfeiture and rc-grant 
could not affect that quality of the estate (c) ; 
and that, therefore, the Nidodavolc estate is 
partible. 

(2) Held , also, that the will was genuine ; 
that the authority Jbo adopt, even though grant- 
ed to tho two widows jointly, was valid (d) ; 
that such authority, having been given without 
restrictions, was tantamount to a grant to each 
of them : that the same was not exhausted on 
the death of one of them and that, consequent- 
ly, tho adoption by the survivor was valid. 

In reply to the objection that the adoption 
was void as having been made under threat, it 
was held that, where no felony had been 
actually committed, the threat of a criminal 
prosecution for the same could not amount to 
the stiffing of a criminal prosecution and that, 
though the coercion to which tho widow was 
subjected*might have justified her in repudiat- 
ing the adoption, yet, as she did not repudiate 
it, but, always maintained its validity, the coer- 
cion could not invalidate it. Held, also on a con- 


( Hindu Law. — (Continued).. ' 

4.— (Adoption).— (Continued). 

sideration of the texts that tho adoption of the 
adoptee into tho Nidadavole family did not 
operate in law to divest him of his rights iu 
the M estate, there being nothing in the toxtg 
which necessarily carried with it tho idea, tho^t 
the adopted son might be divested of property 
which was his own absolutely at the timo of 
adoption (e). 

Sctnble : — Evidence of experts on matters of 
Hindu Law (not being foreign law) is inadmissi- 
ble. Narasimha Appa Row y. Rangayya Appa 
Row, 1G M.L.J. 178 =29 M. 437. 

Davids and Benboh, jj. 

References . — (a) 12 M.I.A. 33, R. I 
H. (c) 17 I. A. 134(144) ; 24 M. 606 and $29, R. 
(<2)28 M.l, R. (c) 10 C.W.N. 121 and 5 C. 776, 

R. 

(8) Adoption by widow— Suit by presumptive 
reversioners to declare adoption invalid — How 
far decree binding on other reversioners — See 
Hindu Law (Reveubionebs), No. 3, 1.M.L.T, 
183 (F.B.) 

(9) Adoption by mother after the death of son 
and son's widow, if valid — Adoption jmwr 
of , when comes to an end and becomes incapa- 
ble of execution. 

An adoption by a Hindu widow, who has suc- 
ceeded by heirship in her character as mother 
to her son, after his death and the death of his 
widow, is invalid according to Hindu Law. 

A left a widow and an adopted son, and gave 
authority to the widow to take three sons 
successively in adoption, one after the 
death of another. The adopted son married and 
died leaving a childless widow, who succeeded to 
the estate. Upon the death of the widow of 
the adopted son, the widow of the original 
owner succeeded to the estate and took a second 
son in adoption ; 

Held , that the second adoption was invalid 
in as much as the power of adoption came to, 
an end and became incapable of execution when 
the estate vested in the widow of the first 
adopted son, and that such vesting was a proper 
limit to the exercise of the power. 

Tho power was not revived upon the death 
of the widow of the first adopted son. M&nlkya- 
mala Bose y. Nanda Kumar Bose, 4 C.L.J. 
367 = 11 CiW.N. 12=38 C. 1306. 

Maclevno.j. Modrbsti® and H out wood, jj . 
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tftndu Law.— (Continued). 

-2.— (Adoption).— (Concluded). 

References :— 10 M.I.A. 279,8 1.A.229, 14 
I.A.67 and 16 I.A.166, Appl. 17 B. 164 and 20 
B. 626, Apnr. 7. W.R. 892, Dm. 17 C. 518, 
Distgd. 22 W.R. 121 4 CJ.L.J. 171-10 C.W.N. 
921, Expl & Diet. 

(10) Right of adopted son in the Sialkot Dis- 
trict among Chima Jats to succeed collaterally 
to adoptive father's relatives— See Customs 
(peculiar to Punjab), No. 2,4 P.R. 1106. 

(11) — See Interest, No. 3, 3. C.L.J. 502. 

See f also, I, 468-472; Appeal (Second), No. 1 ; 

Civ. Pro. Code , No. 238; Hindu Law 
(Reversioners), No. 9, 16, and Hindu Law 

(Wills), No. 13. 

3*— (Alienation) • 

(1) — of uudividod family proporty by father- 
Son’s share when hound— See Hindu Law 
(Joint Family), No. 7, 1 M.L.T. 28. 

(2) Alio nation of debutter property by father 
and uncle in a joint Hindu family— Right o a 
member of the family to question the — and re- 
cover the property— See Hindu Law (Religi- 
ous Matters), No. 2, 38 C. 507. 

(3) — by Hindu Widow -Legal necessity, con- 
tent of reversioners how far evidence of -See 
Hindu Law (Reversioners), No. 2, 9 O.C. 104. 

(4) Power of Hindu Widow to grant perma- 

nent lease — Benefit to the ifcttato— See Hindu 
Law (’Widow), No. 84:2. 

(5) — by widow — Suit by reversioner to reco- 
ver property— Limitation — See Limitation Act, 
No.55, 8 Bom. L.R. 675. 

See, also , I, 472-474, Custom (Punjab), Nos. 22 
and 23; Hindu Lato (Impartible 
Estates), No. 1 ; Hindu Law (Rever- 
sioners), No. 2 ; Hindu Law (Wills), 
No. 2 and Hindu Law (Widow), 
No. 11. 

1.— (Ceremonies.) 

Expenses for — to be sot apart in a partition 
—See Hindu Law (Partition), No, 4, 8 Bom. 
L.R. 682. 

See, also, I Hindu Law (Jains), No. 1. 

~~5. —(Day abh aga) . 

(1) Neither and son governed by — Improvement 
of ancestral dwelling-house by son in father's 
lifetime— Absolute control of father— Mis- 


Hindu Law. — (Continued). 

5.— (Day abagha) .—(Concluded.) 

conduct of son— Father's right to eject son 
—Injunction restraining son from trespass- 
ing— Estoppel. 

A son of u Hindu, governod by the Daya- 
bhagu Law, out of bis own earnings, made ad- 
ditions and improvements to the family dwell- 
ing house, being allowed and encouraged by his 
father to spend targe sums of money for that 
purpose. Subsequently, the son began to abuse 
and ill-treat the father and to behave in 
such a maimer as practically to destroy the 
peace of the family. In a suit by the father to 
eject the son from the house and for an injunc- 
tion restraining him from trespassing therein : 

Held — that the father had absolute control 
of the family proporty, notwithstanding the 
improvements effected by the son, and was 
not estopped from suing to eject the son, and was 
further entitled to an induction restraining the 
son from entering into the house (a). Dharrna- 
das Kundu y. Amulya Dh&n Kundu, 10 C. W. 
N. 765 --33 C. 1119. 

Rampini and Mookeiuee, JJ. 

References, —(a) Morton 90 (1831) 2nd edition 
by Montriou, p, 586, L. R. 26 l. A. 58-21 A. 
496, 1 A. 77, It. 22 Times L. R., 195 (1905), 
not F. 

(2) Presumption of jointness in Davabhaga 
families — Onus — See HiNDu Law (Joint 
Family), No. 14, 4 0. L. J. 56. 

-A.— (Debts). 

(1) Joint Hindu family-suit against father 
awl son on promissory note given by 
father — Son exempted from liability on 
note — Liability of son as member of a joint 
family. 

In a suit brought against father and son in a 
joint Hindu family upon a promissory note exe- 
cuted by the father alone, the son was exempt- 
ed from liability on the note on the ground that 
he was no party to it : in other words the suit as 
against the son ^ps dismissed. A decree, how- 
ever, was passsed against the father, and in * 
execution thereof the decrco-holdor's assignee 
caused a portion of the joint family proporty to 
be sold. Held , on suit by the son for a decla- 
ration exempting liis interest in the joint family 
property, that the dismissal as against him for 
the suit on his father's promissory note left him 
[ still iiablo as a Hindu son to pay his father a 
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Hindu Lmw.— (C ontinued). 

6.— (Debts) (Continued ) . 

debt unless — which not suggested here— the 
debt was tainted with immorality. Bhiam Lai 
Y. Ganeshl Lai, A.NV.N. (1906), 33* 8 A.L.J. 
10~98*A. 988. 

Stanley, c.j* and Bi*bkitt 4 j. 

(9} Son's liability to pay father's debts — 

Immoral or illegal purposes . 

Hindu sons are not compellable to pay moneys 
due by their lather for spirituous liquor, for 
losses at play, for promises made without any 
consideration, or under the influence of lust, 
nor generally any debt for a cause repugnant to 
good morals. Somble— Where speoifio proof of 
the expenditure in immoral pursuits of all the 
moneys borrowed by the father is not given, but 
specific instances are shown of. the application 
of huge sums of money in parents made *to 
prostitutes and in the purchase of liquor and 
general evidence of tho father’s immoral habits 
is tendered, it may reasonably be inferred 
that the debts were tainted with immorality. 

The proposition laid down in the case of Suraj 
Bansi Koerv. Sheo J^rasad Singh, L.R. 6 T.A. 
$8, that, where joint ancestral property has 
passed out of a joint family under a conveyance 
executed by a father in consideration of an 
antecedent debt, or in order to raise money to 
pay off an antecedent debt, or under a salo in 
execution of the decree for the father's debt, 
his sons cannot recover that property unless 
they show that the debts wore contracted, for 
immoral purposes, and the purchasers had no* 
tiee that they were contracted, applies to a case 
in which joint ancestral property has passed 
out of the family and sons are endeavouring to 
recover it. But, in a case in which a creditor 
is endeavouring to establish a claim under a 
simple hypothecation bond given by a Hindu 
father, having a limited interest only, against 
his son, itappears not unreasonable to require 
proof, on the part of the creditor, that, before 
he entered into the transaction, he at least 
made such reasonable enquineyw would satisfy 
* a prudent lender that the money was requir- 
ed to pay off an antecedent debt or for the 
, legal necessities of the family. Assuming, how- 
that the onus does lie on .a Hindu son 
•MmaI such circumstances of proving that the 
made to his fathor was for an illegal or 
immoral purpose, there is no additional aims 
thrown upon him showing that the lender 


Hindu Lmw* — (CtfUinued), ‘ 

know of the immoral purpose far which the 
debts were being Contracted. 

Scmfck— That their Lordships of the Brivy 
Council in the case of Nanomi Babmaem v. 
Mad hun Mohan, L.R., 1$ I.A. 1. did not 
intend to extend the rules laid down by their 
Board in the earlier oases, and, by '* creditors " 
remedies for their debts meant merely to 
denote the remedies which the law gives to 
creditors when completed by suit, decree, and 
execution. 

The principles laid down in the oase of Hu- 
nooman Persand Panday , 6 M.I.A. 808, apply 
equally to fathers when managing property 
governed by the Mitakshara Law. (a) 

In investigating the nature of the father's 
debts, which are sought to be enforced against 
the sons, not the debt alone which is the sub* 
loot-matter of the suit, has to be looked to, but 
also the nature of tho debt for the payment of 
which that debts was contracted. If the Court 
s not entitled to investigate the indebtedness 
in its inoeption, the rule of law, which protects 
Hindu sons from the payment of immoral debts 
of their father, would be readily defeated and 
be in fact illusory (&). 

Query— Vfrhother a disburdening ordinance 
in favour of Hindu sons in respeot of their 
father’s de)>t is not desirable. MaharaJ Singh 
y. Raja Balwant Singh, 8 A. L.J. 274* A. W. 
N. (1906), 117 - 28 A. fi08. * * 

Stanley, c.j. and Bukett, j. 

References, —(a) 0 A. 408 and 24 A. 482, eon - 
Sidered . (b) 6 M.H.C.R. 87, R. 

(8) Stifling of prcMciUson^ToH^SeouH 
obtained from a Hindn*Ubtor~~DtUy of a 
Hindu son. 

The giving by a Hindu debtor of security to 
his creditor for the payment of a just claim 
cannot, from any point of view, be regarded as 
an illegal or immoral debt for which his sons 
would not be liable. In all offences which 
involve damages to an injuted party for which 
he may maintain an action, it is competent for 
him, notwithstanding they are also of a public 
nature, to compromise or settle his private 
damage in any way ho may think fit. A man 
to whom a oivil debt is due may take securities 
for that debt from bis debtor; eves though the 
debt arises out of (terminal offence, and » he 
threatens to prosecute for that offence provide 
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ttMu L*W*— (Continued). ,< % . 

ho doe* not in oonsidmtion of such securities 
agree not to prosecute ; end each an Agreement 
win not be interred from the creditor using a 
•trong language. Jal Kumar v. 0aurl Hath, 
8 ; A.L.J. 806*A.W.N. (1906), 2l2~28 A. 718. 
Stakluy, 0.7. and Knox, 7. 
fyfvrmcea.-r-W R.B.29, at p.811, 10Q.R. D. 
672, and 11 B. 666, J2, 

(4) MUakahotra school— Decree for nteme pro- 
fit* against father — Debt not illegal or inrno* 
ral—Son'sptoue obligation to pay . 

Under the Mitaksh&ra, a son is under a pious 
obligation todischarge a decree for mesne^prodts 
obtained against his father by a person whom 
the latter wrongfully kept out of possession of 
immoveable property. Peary Lai Sinha v, 
C hand! Char an Sinha, 11 C. W. N. 168. 
Rampini A Mookfjuee, 77 . 

(6) Existence of anteoedent debt, necessity of, 
to bind son's share of undivided family proper- 
ty alienated by father— See Hindu Law ( J int 
Family), No. 7, 1 M.L.T. 28. 

(6) Sale of anoestral property by father with 
no antecedent debts, suit by sons to set aside— 
See Hindu Law (Joint Family), No. 1, A. W. 

N, (1906), 40. 

(7) — of last holder of impartible estate how far 
binding on "successor— See Hindu Law 
(Impabtiblx Ebtate), No. 8, 16 M.L.J. 880. 

(8) Father's failure to discharge debt, son's 
liability on, arises from the time of such failure 
—See Limitation Act XV op 1877, No. 80, 9 

O. O. 860. 

(9) Joint family— money docree againt father 
—death of father before attachment, effect of 
— Sax Hindu law (Joint Family), No. 18, 8 
A.L.J. 668. 

See, also, J f 474*477, Decree, No. 85 <t Hindu 
Law (Joint Family ), Noe. 3 and 6 . 

6-a.— (DI yopoc.) 

See, I, Hindu Law (Inheritance), No . 4. 

— - — 7. — (Pather and flea). 

(1) DayabhsgA— improvement of family-house 
by son out of hie earnings at the request 
of father— Bights of son in the house— Father's 
right to eject son and obtain an injunction— 
See Hindu Law (Dayabhaoa), No. 1, 10GVW. j 
N, 766, I 


Hindu Law* —(Continued). 

7.— (Father and Son).— (Concluded). 

(2) Father giving security for a just and law- 
ful debt— son's liability to pay father's 
debt— See Hindu Law (Bunn), No. 8, 
8A.L.J. 606. 

8.— (Gift). 

Delivery of possession, whether neoessary 
to complete --See Pbb-kmption, No. 26, 46 P.R 
1906. • 

See, also, 1 , 477*430 ; Custom (Punjab), Noe . 
17 and 18, Hindu Law ( Joint Family), 
No. 3 ; Hindu Law (Stridhan), No. 3 and 
Hindu Law (Wille), No. 13. 

9. — (Guardianship) . 

(1) Power of Hindu father to appoint a 
guardian for his minor son under a will— See 
Civ. Pro. Codi?, No. 288, 8 Bom. L. B. 622. 

(2) Right of guardianship— Competition be- 
tween outoasted mother and paternal (grand- 
father ih caste -See Act XXI of 1860 s (Cas3!X 
Pibabilitins Removal), No. I, A.W-N. (1906), 
205. 

10. -(Impartible Estate). 

(1) Irlipartible property, devolution qf—lm* 
partible estate, right of succession to, of 
neatest co-parcener of senior hne—~lmpartL 
bility, incidents of, continuance o/— Pol- 
lings — Poligars — Primogeniture — i Succes- 
sion — Maintenance, amount of— Judicial 
Committee, practice of— 

"When impartible property passes by survivor- 
ship from one line to another, it devolves not 
on co-parceners nearest in blood but on the 
nearest oo-patcener of the senior line (a). 

It is not the practice of the Judicial Commit- 
tee to interfere with the decision of the Courts 
to India upon a question as to the amount of 
maintenance to be paid to a member of a 
Hindu family, when he is shown to lie entitled 
to such maintenance. . 

History of PolUame and thoir incidents ex- 
amined. 

A Polliam is in the nature of a Raj ; It may 
belong to an undivided family, but it is not 
the subject of partition : it can be held only by 
one member of the fnmilv at a time, •who is 
stylod the Poligar, the other members of the 
family being entitled to maintenance or allow- 
ance out of the estate (6). 
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Hindu Law. — ( Continued ). 

10.— (Impartible Eatete).— (Continued). 

The question, whether an eatate is subject 
to the ordinary Hindu Law of succession or 
descends according .to the rule of primogeniture 
must be .decided in each case according to the 
evideno^given in it (c). 

The acceptance of a sanad in common form 
under Madras Regulation XXV of 180*2, docs 
not of itself and apart from othor circum- 
stances, avail to altor the succession to au 
hereditary estate. 

Where it was found that the estate of the 
Udayarpoliem Poligars was, in its origin, im 
partible, and after cession of the Carnatic to 
the Company was for political reasons circum- 
scribed in extent and was converted into a Zc- 
mindari, which was granted and accepted as 
equivalent in value to the anciqpt Polliam, it 
was held that the character of impui\ibi]ity 
was not changed and the Zeinindari must be 
regarded as impartible and dosccudiblo accord- 
ing to the rules of primogeniture. Kaehi 
K&liy&na Rung&ppa Kalakka Thola Udayar 
y. Kachl Ynva Rungappa Kalakka Thola 
Udayar, 2 C.L.J. 231 (P.C.) = 10 C.W.N. 95= 
16 M.L.J. 312=2 A.L.J. 845=7 Bom. L.R. 907 
= 1 M.L.T. 12 = 32 I. A. 261. 

Lord Macnaghtkn, Sir Ford North, Sir 
Andrew Scoule and Sin Arthur Wilson. 

References. -—(a) 4 M. 250, Appi\ (6) 2 M. 
I,A. 66, F, (c) 17 LA. 134, F. 

(2) Zemindari of Nidadavole, partible or 
impartible — See Hindu Law (Adoption), No. 7, 
16 M.L.J. 178. 

(3) Debts contracted by the last Zemindar ■ 
neither for family purposes nor for the 
use of the Zamin — Zamindari , how far 
assets for paying such debt in the hands 
of a succeeding Zemindar — Succession of 
undivided brother Survivorship . 

Suit to recover the amount duo under a pro. 
missory note executed by the late Zomindar of 
M, an impartible Zamindari. The 1st defen- 
dant was the undivided brother and successor 
of the late Zamindar and the 2nd defendant 
was his widow. The debt was not contracted 
for family purposes or for the use of the 
Zamin. Plaintiff contended that, as the 
Zamindari. was impartible, it was not joint 
famiij^property , but that it was the pro- 
pertjfw the late Zamindar and liable, there 
Jb», tf the hands of the 1st defendant, his 


Hindu Law . — (Continued), 

10*— (Impartible Estate)*— (Continued). 

heir, for payment of his debt irrespective of 
the nature of such debt. Held, although the 
predeoessor had complete power of alienation 
over the Zamin, yot his undivided brothor must 
be taken to have succeeded him by right of 
survivorship and henee the Zamin must not Be 
treated as assets in his hands for payment of 
his predecessor's debts. Per Sankaran Nair, 
J : — If the impartible Zamindari is the separate 
property of any member of tho family, it will 
go to his widow, if sonless, And not to any 
co-parcener [ (Swaganga case, 9 1. A. 539 

(614)] The widow's claim can only bo 

postponed to a claim by survivorship 

It is the nature of the property 
that determines the succession. It is 
tho community of interest in the property 
in dispute and tho unity of possession, so 
far as such property is concerned, that is tho 
foundation of the right to take by survivorship. 
It is true that their Lordships (of the Privy 
Council) have not explained how there can be 
any survivorship when there is neither co-parce- 
nary nor joi nt- tenancy , but we cannot, for that 
reason, hold against the express decisions of 
the Privy Council, that the 1st defendant did 
not take by survivorship. Otherwise, he cannot 
exclude the widow, the second defendant.... 
The survivorship, as a rule, governing the law 
of succession to an impartible estate is only a 
survival from a theoretical co-parcenery. 

Obiter . A peculiar modo of devolution of 
ownership may mnko it subject to exceptional 
incidents of property, and when the acquisition 
or recognition of ownership is due, by a process of 
evolution, to a series of decisions, such owner- 
ship may carry with it certain incidents appro- 
priate to it in its earlier stages, but from which 
rights of ownership acquired in wellknown and 
recognized modes are free. 

Illustrations of this may be found in Hindu, 
as in English, Law. 

Semble, A Hindu widow is at liberty to die. 
pose of the income from her husband's estateo 
But, if she has not disposed of such inoome, it 
becomes a part of the husband's estate, goes t2 
his heirs and ceases to be vailable to satisfy 
her debts. Nachiappa Chettiar v. Sivasnhra- 
maniapandia, 6 M. L. J. 889=I.M.L.T, 272. 
= 29 M. 453. 

Moork and Sankaran Nair, jtj. 
References 10 A.272, 22 M. 383, 9 M.I.A. 

5-39 (614 13 M.I.A. 140 & 18 0. 151, R. 
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Hindu Lmw. ^Continued), 

* — ZwMm)<-(0<mcld.) 

(4) Inters# acquired by purcttater at sale, fat 
d/ A»w, 9/ an faupar#Wfc Mtot# 

in 1888. 

Plaintift sought to recover possession of the 
Scalar Polietn t which was sold in execution of 
a mortgage deosee obtained against his father, 
flie lateFoliogar. He oontended that the poliem 
was impartible and inalienable and that, even 
if it were alienable, the sale did not oxtend to 
more than ‘‘the right, title and interest*’ of the 
late Fotfgjjfl that those words must be constru- 
ed with reference to the law os it was then under- 
stood to he, and that, therefore, only the life 
interest of the late Poligar was sold. • 

Held, that, as the mortgaged-debt was such 
m would bind the interest of the son, even if the 
proporty were ordinary ancestral property 
of the family, the estate, though impartible, 
may be sold in execution of a decree upon such 
a debt; (a) and that what passed to the auction- 
purchaser was not merely the life interest of the 
late Poligar, but his entire proprietary inter* >t. 
Sreeman Raju P&thayam Yeerasurappa 
Nayamvoru v. Errappa Haidu, I M. L. T. 
38? «39 M. 484=16 M. L. J. 499v 

White, c. j. A bknbon, j. 

References (a) OM. 1=91. A. 128, F. 10 A. 
272, 22 M. 888, 27 M. 181=81 1. A. 1, ll. 

See , also, I, 481-484. 

i — 11.—*- (Inheritance) . 

(1) Sridhan property— Marriage of the deceas- 
ed female « n unapproved form—mter 
preferable to— Sisters son as heir. 

The house in dispute in this case was the 
absolute property of oneT deceased descendible 
as her stridhanam in the general sense of the 
term according to the Mitahshara • Held , that 
osT had not been married in any of the approved 
forms, her lather’s kinsmen were to succeed to 
her property and of them plaintiff, the sister of 
T, was entitled to succeed in preference to the 
defendant, the plaintiff's son, since plaintiff, as 
tho daughter of T’s father, took precedence over 
tho defendant, his daughter's son# Raju Ora* 
many v.Amraani Animal, 1 M. L. T. 68 = 29 M. 
868 . 

StmBAHHAEiA Aiyar and Benson, jj. 

(2> Mltaksham— Competition between great 
grand- father's daughter's son and sistei's 
daughter* 

81 


Hindu Law# — (Continued). 

li^(lnheyHawe)^(^onrinvrd). 

Where there is a competition between the 
great grand father's daughter's son and a sister's 
daughter, the former succeeds as preferential 
heir, he being a bandhu of the prepoituSiWdat 
the Mitahshara School of Hindu Law, m& the 
latter not being entitled to succeed even asa 
batedhu. Mangat Ram v. Devi Chand, 20P. 
R. 1906 = 69 P.L.R. 1906. 

Robertson and Rattigan, u . 

References. — 11 M.I.A. 886, cited and F. 22 
A. 888, 8 M. 107, 18 M. 168, 6 If. 241, 14 M. 
149 and 21 M. 263, R. 

(8) Hindu law— Succession — Mitakshara — 
Right of females to inherit . 

In the case of Hindus governed by the 
Mitahshara law, no females except those ex- 
presbly named id the Mitahshara as heirs few 
mherit. A grand-daughter therefore cannot 
fbccecd to the estate of her grand father. 
Jagan Rath v# Champa, A.W.N. (1906), 18= 
8 A.L.J. 87=28 A. 807. 

Stanley, c j. and Bubkitt, j. 

References.— 8 A. 46 ; 6 A. 811 ; A*W.N. 
(1906), 242 and W.R. Sp. No. 76 (F.R.), F. 22 
A. 888 ; 14 M. 149 and 17 M. 182, dissented from. 

(4) Joint Hindu family— Lunacy. 

A member of a joint Hindu family who has 
acquired by his birth an interest in the joint 
family property is not divested of that interest 
by subsequently becoming insane. Ttrbeal 
Bahai y. Muhammad Umar, A.W.N. (1906), 
266 =3 A.L.J. 4-28 A. 24. 

Stanlay, c.j. and Burkitt, j. 

Reference.— 5 A. 609, F. 

(6) — Miiakahara — MayUkha— Succession to 
sndhan property of childless Hindu widow 
— Co-vndow preferred to husband's brother 
and brother's son—" Sapinda M meaning 
of- Construction of text, rule of— Island of 
Bombay, succession m. 

Under the Mitahshara , as also under the 
Mayuhha as read with the Mitakshara a co- 
widow is entitled to succeed to the sti'idhan 
property of a widow dying without Issue, in 
preference to her husband’s brother or 
brother’s son. 

According to the Mitahshara definition of 
sapinda , husband and mteareSapindas to each 
other and the same theory has been adopted by 
the author of the Mayuhha . 
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11.— (Inheritance).— (Continued}. 

The rale of succession to the stridhan proper- 
ty of a childless widow laid down m the Mitak- 
shara and adopted in pi. 28 of tho Maynklta , 
was not intended to be modifed in its operation 
by what is stated in pi. ‘30 of the same work. 

The proper constructions of the text of 
Brihaspati in pi. 30 indicated. Obama Churn’s 
construction of the text approved (a). 

Questions of the Hindu Law of Inheritance to 
property in the Island of Bombay are to be 
determined in accordance with the Mitakshara, 
subject to the doctrine to be found in the 
Mayukha where the letter differs from it. But, 
as a general principle, the Mitakahara and the 
Mayukha should be so constructed as to har- 
monise with one another wherever and so far 
as* that is reasonably possible ( b ), B&i Kes- 
urbal v. Hunsraj Morarji, 10 C.W.N. 8Qg 
(P.C.)=4 C.L.J.9-8 Bom. L.K. 440=3 A.L.J. 
i 484=1 M.L.T. 211-30 B. 431-16M.L.J. 440. 

Lord Pavey, Sir Andrew Scoble, and 
Sib Arthur Wijjson. 

References.— (a) 2 B. 388, 17 B. 114, at p. 
118, 12 C. 348 and 8 B.L.R. 12, R. (b) 17 B.141 
at p. 118, R . 

(0) — Bmdhax— Paternal preferred to mater- 
nal— Mitakahara Law . 

Father’s brother’s daughter’s son of the pre- 
positus is a preferential heir to mother’s 
brother's son under the Mitakshara Law. Ram 

Bharosv. Ram Parshad, 3 A.L.J. 461= A. W. 
N. (1906), 197. 

Airman, j. 

(7) Prostitute's estate— Application for letter's 
of administration by natural heir— Right to 
succeed— JCscheat. 

When persons claiming to be brother’s sons 
of a deceased prostitute applied for letters of 
administration to her estate — she having ac- 
quired the same by carrying on the profession 
of a prostitute. 

Held., (Woodroffe, j., dubitante) — That the 
application was rightly rejected, inasmuch as 
the applicants were not entitled to inherit such 
estate, (#). Bhutn&th Mondol v. Secretary of 
Stole for India In Council, 10 C.W.N. 1085. 
Rampini and Woodroffe, jj. 

References.— (a) 7 Sel. Rep. . 279, 21 C. 097 
and 26 p. 254, F., 23 M. 171, ft 


Hindu Law* -—(Continued) . 

11.— (Inheritance).— (Continued). 

(8) Mitakshara — Samanadakas — Agnates re- 
moved more than 14 degrees— Cognates— 
Bandhus— Sister's son. 

Held , that under the MUdkshara, a person 
who is removed more than 14 degrees from the 
common ancestor cannot be considered to be a 
Samanodaka of the deceased, entitled to succeed 
in preference to the deceased’* sister's son who 
is a bandhti . Mathura Parshad v. Kalka 
Parshad, 9 O.C. 239. * 

Scott and Wells, j. cs. 

References . — 5 B.L.R, 293, 11 Select Reports 
p. U 2 M.l.A. 132, 9 A. 467 and 10 B. 372, 
R. 

(9) Jjeprosy— Disqualification when succession 
opens out— presumptions as to , disquali- 
fication— onus of proof. 

The presumption of Hindu Law is against 
disqualification, and the burden of proof of dis- 
qualification lies on the person who seeks to 
exclude another, who would be an heir, shoulp 
no cause of exclusion be established (a). 

Where it is contended, that a person is ex- 
cluded from inheritance by reason of an in- 
curable disease, the strictest proof of the disease 
will be required (5). 

The point of time, with reference to which 
the existence or absence of disability has to be 
ascertained, is the time when the succession 
opens out. ( 

' * X 

The removal of tho disability, subsequent to 
the opening of the inherrcatice, does not entitle 
the affected person to claim tho heritage from 
another, whose title was better than hfe, while 
the defect existed though inferior to his own 
after its removal ; and a person, who has 
already taken by inheritanee, does not lose the 
estate by a subsequent supervening disability (c). 

Leprosy, in order that it may disqualify must 
be of the virulent and aggravated type which 
is regarded os incurable (rf). Helan Dab! v. 
Durga Das Mundal, 4 C.L.J. 823. 

Rampini and Mookkrjee, jj. 

References.— (a) 18 W.R. 876, 21 W.R, 249 
and 22 W.R. 348, R. (b) 2 W.R. 125, ft (ef 
6 W.R. 68, 2 B.L.R. 116 (F.B.) and 22 C.864, 
R. (d) 22 1. A. 04- 22 C. 843, 5 Bam. H.C.A. 
C. J. 145, 1 B. 584 and 19 If. 74, relied an. 

(10) Mitakshara— Illegitimate collateral, suc- 
cession to the property of— Right of an ille- 
gitimate person to inherit , 
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Hindu Law* — {Continued). 

— 11 «— -(Inkeritanoe)^(Cott^n^^) . 

Held , that under the Hindu Law (Mitak- 
shara) an illegitimate person has no right to 
succeed to the property of another illegitimate 
collateral. Bacha BIngh v. Chaterpal Blngh, 
9 O.G. 862. 

Griffin, j.c. 

(11) Ooshain — Girhast —Posthumous chela — 
Appointment by wife— Community, consent 
of— effect of. 

A chela of a Goshain after he has served the 
Joti for a year may be made a Sat-shishya 
(virtuous approved pupil), if tho Joti thinks him 
worthy of the honour, aud the pupil, w]io has 
not become a Sat-shishya, can never inherit. 
A person, who has had no association with his 
spiritual guide (in this case a Girhast Goshain) 
cannot bo his chela and, therefore, a posthu- 
mous chela is a contradiction in terms. The 
sons of a Goshain cannot bo excluded from 
inheriting his property by any chela., who 
mav be appointed by his widow after his death. 

Clearest evidence of the antiquity of a custom, 
whereby the sons of the owner of the property 
are deprived of their right, by the appointment 
of a posthumous chela., is required before legal 
recognition could bo given to it. Chhajju Gir 
V.Dlwaxk, 8 A.L.J. 717-A.W.N. (1900), 289. 
Stanley, c.j., & Knox, j. 

References: — 14 M.l.A. 71, 14 M.I.A. 570, 
28 C it 608 and 0. 4 548, U. 

(12) With respect to stridhan of a Hindu wo- 
man, married according to one of the approved 
forms of marriage, her husband’s sister’s sons 
are preferential heirs to her own sistor’s sous — 
See Hindu Law (Sbidhan), No. 2, 8 A. L. J. 
85. 

(18) Succession to stridhan left by widow— 
Her co-widow entitled in preference to the 
grand-children of the brother of her father-in- 
law— See Hindu Law (Stridhan), No. 1, 8 
Bom. L. R. 12. 

(14) Under Dayabhaga Law, the mother is 
entitled to succeed in preference to tho husband 
as heir to a childless woman’s Pitridatta A yau- 
tuka Stridhan— See Hindu Law (Stridhan), 
No. 3, 3 0. L.J.15. 

(15) Will, construction of— 1 to my daughters 
and tjbeir respective sons’ meaning of, in a 
will by a Hindu— see Act X of 1865 (Sitccks- 
bion), No. 11, 3 C.LJ. 502. 


Hindu Law.— {Continued). 

11.— (Inherltaaoft)--; [Concluded). 

See, also, 7, 484-486; Act XV of 1856 * 
(Imperial), No. 1 and Custom (Punjab), No. 16. 

-li-a.— (Jains). 

See , 7, 486. 

12.— (Joint Family). 

(1) Sale of ancestral property by the father 
with no antecedent debt or valid necessity to 
supjwrt it— Suit by sons to set aside sale so 
far as affecting their interests . 

A Sale of ancestral property by the father in a 
joint Hindu family may beset aside on suit 
by the sons so far as it effects thoir interests in 
the property, if there is no antecedent debt or 
valid necessity to support it, although the 
tru nsaction may not be shown to be tainted with 
immorality (a). JR am Dayal v. Ajudhia -Pra- 
sad, A. W. N. (1906), 40= 3 A.L.J. 81^28 A 
328. 

Stanley, c.j. and Burkitt, j. 

Reference.— (a) A.W.N. (190L), 57, F. 

(2) — Joint family estate— Separate posses - 
sum of joint estate by a co-parcener — Rights 
of purchaser from the co-parcener— Parti- 
tion — Joint jxissession . 

No separate possession of any particular por- 
tion of undivided family estate can be success- 
fully claimed except in a suit for partition. But 
though the separate possesion claimed cannot be 
given without partition, in such cases a co-par- 
ceuer, joint tenant, or tenant-in-common may 
obtain possession in common with a purchaser, 
who has obtained separate possession without 
partition of specific individual property in which 
such co parcener has an undivided unascertain- 
ed share. 

Though a joint tenant or tenant-in-common 
of joint family property cannot obtain exolusivo 
possession of any specific parcel of undivided 
property, no outsider purchasing from one of 
the co-parceners is entitled to such exclusive 
possession as against the other co-ownera of 
any specified parcel of such property. And the 
purchaser, therefore, cannot by obtaining 
a possession to which ho was not entitled with- 
out partition, force on another co-parcener tho 
necessity of bringing a suit for partition. If 
such oo-owner is content with joint onjdyinent, 
the purchaser must either submit to it or him- 
self obtain by partition tho specific share which 
he desires to enjoy separately. 
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18.— (Wfit Faafily).— (Cfc*tfn«rd.) 

Where the plaintiff asks in his plaint for ex- 
clusive possession only he may nevertheless be 
allowed possession in common. This does not 
involve any variance with the facts alleged in 
in the plaint, but merely the correct determi- 
nation of the relief appropriate on those facts 
being established. The plaintiff merely asked 
fora relief larger than the 4 facts asserted by 
him would warrant. That is not a reason for 
debarring him altogether from any .relief to 
which, on those facts, ho is entitled, Bhlkn 
Bavin v. Fnttn Tiraappa, 8 Bom. L.R. 99. 

Rcsbkul and Batty, jj. 

(8) Mortgage— Rights of sons not born or be - 
gotten at the date of execution of a mortgage 
bp their father . 4 

When a Hindu mortgagor, some years after 
the date of execution of the mostgage, had 
several sons bom to him, it was held that Kuch 
sons were not entitled to recovor the mortgaged 
property from the heirs of the mortgagee who 
had in a suit upon the mortgage brought the 
property to sale and purchased it himsalf. 
Ghattarpal Singh y. Hatha, A.W.N. (1908), 
38*3 A. L.J. 88. 

B&aib and Bubkitt, jj. 

(4) Mortgage by kurta — Certificated guardian 

of minor— Permission from Court, absence of 
—Decree, whether binding— -Parties —defect 
of— Transfer of Jt property Act, —S. No- 

tice, absence of. 

A mortgageof the property of the joint Hiijdu 
family governed by the Mitakshara Law, by the 
Kurta of the family, who happens also to be 
the certificated goardian of a minor member of 
it, is not invalid, because it was made without 
leave obtained from the Court to make it (a). 

A mortgage decree does not fail to lie binding 
upon persons because of their not having been 
made parties to the suit, if they cannot show 
that the mortgagee had any notice of their in- 
terest^). Bam Avtar Singh V. Chowdhnri 
Mnrttagh Narain Singh, 8 C.Li, 12. 

Mactcan, c.j. and Mitra, j. 

References. — (a) 25 A, 407= 80 LA. 165 (P.C.), 
F. (b) 38 C. 517, R. 

(5) Hindu law— Joint Hindu family— Liabi-, 
Rty of sons for father's debts— Attachment^ 
nf ancestral property in life-time of father. 

i » 


Hludu Lew* ^(pbntinued), 

< — — famliy).H[C^iattsd). , 

Where in execution of a dome obtained 
against the father in a joint Hindu finally, 
ancestral property of the family is attached in 
the life-time of the father, it is competent to 
the docree-holdor after the death of the father 
to continue execution against the attached pro- 
perty, although he could not have proceeded 
against the ancestral property in the hands of 
the sons had the father died before attachment 
was effected (a). Bakhtwar Singh y. Bri) 
Mohan Lai, A.W.N. (1906), 10=8 A.L.J. 127. 
Banekji and Riciubm, jj. 

References . — (a) 16 A. 449, D. 5 C. 148, R. 

(0) Hindu law— Joint Hindu family— Ances- 
tral pioperty — Self-acquired property— Pro- 
perty inherited from collateral , acquired 
after litigation supported by joint family 
funds . 

The head of joint Hindu family owning a 
large amount of joint ancestral property acquired 
by inheritance from a collateral branch of the 
family property, both movable and immovable, 
after litigation ending in a compromise. This 
litigation was carried on by means of money 
belonging to the joint family business. Held , ' 
on a finding that the business of the family 
UMiallv necessitated the existenfjj^M( a very 
large floating balance and that the "xgofiey^d 
for this litigation was in a short rime refloegft- 
ed by the head of the family in thj»'jumily 
accounts, that there was no appreciative detri- 
ment to the ancestral property, and cgttsequetit- 
1} the property, which passod under £ the com- 
promise above referred to was self-rifquirod and 
not ancestral property. Btthdtf XtttWtf v. 
Dhar&m Dai, A.W.N. (1906), 84= 8 A.L.J. 
155 = 28 A. 847. 

Stakley, c.j. and Bubkitt, j. 

References.— 1 1.A. 157 and 8 N.W.F.H.C. 

R. 217 ,Refd'to. 

(7) Sale or mortgage by a father of undivided 
family property— Existence of antecedent 
debts, whether necessary for binding sop's 
share . 

On a reference,* to the Full Bench, o t the 
question whether, in order to justify a sole or 
a mortgage of joint family property by a father 
so as to bind the son's sham, there must be, In 
fact, an antecedent debt, i.e.,adebt prior to the 
mortgage or sale. Held, that the sale or 
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, —41 <Jote* fUnlljr).— (CwfiwwJ). 

martjjag. by tb* father would be binding upon 
tfte son’s share In the family property only in 
the e**pt of the existence of antecedent debts 
prior to, end independently of, tho sale or 
mortgage in question. Kakaria Abbaya r, 
Raja Yenkatk Fapyya Hao, X M.L.T. 28 *» 
Id U.h.h 6»*2 9 M. 900. 

StoBAHK&NiA Aiyar, Offg. c.j. and 
BodOam, j. 

Reference*.— 4 ! 7 M. 896, overruled , 21 M. 98, 
Appr. 90 C. 898 and 34 A. 469, Disa. 5 C. 148, 
18 0. 21, 16 C. 517 and 17 C. 584, Refd. to. 

(8) Hindu law—Jqpnt family— Manager— 
Power of— Guardian and Ward . 

A Manager of a joint Hindu family can 
mortgage the estates of all the mombors of tho 
family for real family purposes, unless it can 
be shown that the expenditure has been unrea- 
sonably large and marked by gross carelessness. 
Harf Ch&nd v. Hansa Ram, Goverdh&n 
Chanel, 18 P.L.R. 1906. 

Robkbvbon and Rattioak, jj. 

(9) Mitakshara — Decree for sale against father 
on mortgage — Sale in execution— Sons not 
parties— Suit of sons for redemption not 
maintainable . 

Where ancestral property has been sold in exe- 
cution of a decree for wilo upon a mortgage 
obtained against a Hindu father alone, tho sons 
cannot Sue the purchaser to redeem their shares 
of the joint ancestral property. La! Singh Y. 
Pulandar Singh, 2 A.L.J. 647=* A.W.N. (1906), 
248-28 A, 189. 

StAtf&EY, c.j. and Burkit, j. 

Deferences . — The principle of 2ft A. 214, Appl., 

1 1.A. 821, Refd. to ; S. A. 641 of 1908 decided by 
Bankuji, j., oq the 6 August, 1904, Appr. 

,j(10) Suit against father and son on mortgage 
* y ( by father— Son exempted — habilitij ofances- j 

tral property in execution of decree against 
father. 

In a emit brought against father and sons in 
a joint Hindu family upon mortgages executed 
by the father alone, the suit against the sons 
Me dismissed. Upon ancestral property being 
attached in execution of the decree against the 
father, the sons sued for a declaration that the 
family property was not liable to sale and that, 
in any event, their interests were not saleable. 
Held, that, the sons having failed to prove that 


Hindu La w. ^(Continued). 

12»— (Joint family ^(Continued). 

the debt was of such an improper n Aura that it 
was not binding on the family property, thoir 
interests in the joint ancestral property were 
liable. GhhAnnu Tiwari v. Durarka Knar, A. 
W.N. (1906), 137*8 A.L.J. 438. 

Banbbji, j. 

Reference.— A % W.N. (1900), 38 -8 A.hJ> 
10, if. 

(11) Undivided interest of a co-parcener — 
Right of creditor to seize and sell the— 

On the contention, in appeal, in this case 
that voluntary alienations and sales in imnetum 
of a co-parcener's share in undivided ancestral 
property stand on precisely the same footing 
and that neither class of transaction is legal 
unless justified by necessity or validated by the 
other oo-parcenor's consent, held t provided that 
the alienation is for value, one co-parcener may 
dispose, at his pleasure, of ancostral undivided 
estate by private conveyance to the extent of 
his own share. As to suoh nght of voluntary 
alienation, there is a division of opinion between 
tho High Courts, those of Madras and Bombay 
holding that Mich alienation, whatever they 
may profess to convory, are valid to the extent 
of the alienor's own interest in the property (a) 
but as to salo in invictnm it is every where settled 
law that, in execution of a money-decree obtain- 
ed against ono of the co-parceners of a joint 
Hindu family for his separate dobt, the creditor 
may, during tho life oi the debtor, seize and 
soli such co-parconei’a undivided interest in 
the joint property of the lamily (6). Vukund, 
Ram Sukal v. Ram Ratan, 2 N. L.R. 52. 

Draxf-bsiockxak, a. j. c. 

Deferences. — (n) 8 C. P. L. R. 64, 8 C. P. L. 
R. 6 C. P. L. R. fib. r. ( b ) 8 C. 198 (P. 0.), 4 0. 
809, 4 C. m, V., 6 A. 430 and 26 M. 690, B. 

(12) Separation — Reunion — Right of reumted 
member by survivorship. t 

Heldt that a brother who has separated from 
but again reunited with his father is entitled to 
Buooeedtohis father’s property by survivorship 
to the exclusion of his own brothers who separat- 
ed and did not reunite. Ganesh y. Bhagirath, 
A.W.N. (1906), 181. 

Axkmak, j. 

(18) Mortgage of family property by a co-parce* 
net— Charge of the mortgage upon the 
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Hindu Law. — ( Continued ). 

-U.— (Joint Family).— (Continued). 

mortgaged property— Subsequent division 
of property among the co-parceiurs — J .0/7- 
gagee not hound by the partition . 

Where a co-parcener in a joint Hindu family 
mortgagee for his own benefit certain specified 
pieces of land iu their entirety, belonging to the 
joint family, the mortgagee is entitled to a decla- 
ration that he has, by his mortage, a valid 
charge on the interest of the mortgagor in the 
specified pieces of land as that interest existed 
at the date of the mortgage. If after the date of 
the mortgage, the co-parceners arrive at a divi- 
sion of the family property, the division is not 
binding upon the mortgagee. Dodd&ppa TIp- 
panna y. SomappaNingappa, 8 Bom. L. R. 550. 
Jenkins, c.j and Aston, j. 

(14) Partition, suit for— variation of plead- 
ings in course of evidence— Limitation! Act 
(XV of 1877), Sch. II, Arts, 127 and 112- 
Presumption of jointness in Pavabliaga 
families — Onus. 

In a suit for partition of joint ancestral pro- 
perties, the plaintiff alleged that certain pro- 
perties were acquired by his grandfather who 
was also the grandfather of the defendants. 
The case, as made out in the evidence, was that 
these properties were acquired %y the father of 
the defendants as Kurta of the joint family 
with joint funds. 

Held, that this did not constitute such a 
variation of the pleadings os would justify the 
Court in dismissing his claim with regard to 
those properties. 

That the question of limitation does not arise 
if the propoties are proved to be joint. 

That Art. 127 and not Art. 142 of the Act 
governs a case like this (a). 

That, under Art. 127 of the Act, the ontis is 
on the defendants to prove that the exclusion 
from the joint family property became known 
to the p]aintiff more than 12 years before the 
suit. 

That the presumption in Hindu Law, that all 
properties held by any member of a joint family 
so long as tbe family remains joint, are joint 
property does apply to families governed by the 
Dayablviga School. 

That *the case of Saroda Prasad Roy r. 
Mdhananda Roy ( b ) does not lay down any 
general proposition contrary to the above. 


Hindu Lb w* —-^Continued) . 

— 12.r-(Jolnt Family).— (Continued). 

That the onus in the persent case was wrongly 
placed on the plaintifffc). Rama Nath Chettav- 
jee v. Kusnrn Kaminl Dab!, 4 C.L.J. 56. 
Rampini and mokeejtue, jj. 

References. — (a) 1 O.W.N. 543, F. (b) 31 
C. 448. (c) 9 C. 237, A, 19 W.B.178 and 22 A. 
141, F. 

(15) Debt due to the joint family , whether 
managing member can sue for, without 
joining other members as plaintiff's— Plaint 
amendment of. 

Suit in his own name by the father alone of 
a joint Hindu family consisting of himself and 
his sons, some of whoih were minors, on a 
book account of a family partnership business. 
The father purported to sue in his capacity as 
managing member. Held that, though the 
authority of tho manager of a joint Hindu 
family enables him, in matters of business, 
to act for and represent all the members, 
yet, it doos not necessarily import a right, in 
the manager, to sue alone in his own name (a). 
Further the money waH due, if at all, to plain- 
tiff and his sons jointly, and defendants were 
therefore entitled to insist that the case shall 
be so tried, that there may be a final adjudica- 
tion between them on the one side and their 
joint promises on the other. The plaintiff 
therefore could not sue alone and. the proper 
course would be to dismiss the HuiVftnd npt to 
amend the plaint and remand for trialj&^ilio, 
or amend and decide the appeal at as if 

the sons had been parties all alqglg^ Rattan 
Chand v. Ram Par shad, 69. P.R,' "1906 =118 P. 
L. R. 1906. 

Johnstone and Lal Chand, j;. 

References.— (a) 156 P.R. 1889, F.,57 P.R. 
1905, 12 P.R. 1905, 23 M. 190 and 8 C. 42, 11. 
17 M. 122, 25 A. 378, 26 C. 849, ibid 409, 28 C. 
540, 18 A. 332 and 28 A. 167, D. 

(16) Presumption as to separation of gll 
members on the separation of one of them 
— Hindu Law. 

Held, that where one co-parcener in a joint 
Hindu family separates, it is not impossible 
that the others should remain united. If then 
it is proved that the others did not separate and 
li ved throughout in union , it Would be sufficient 
to establish an agreement to remain united. 
Mussammat Santana y. Narpat Singh, 9 O.C. 
216 . 

Wells, j.c. 



498 


DIGEST OF CASES. 


494 


Hindu Law.— (Continued). 

— 12*— -(Joint Family), — (Concluded). 

References. — 80 C. 281(P.C.), 80 C. 725 (P.C.), 
80 C. 788 (P.C.), R. 

(17) Presumption — Resumability of land grant- 
ed to a widow for maintenance . 

• In the absenoe of any proof of division, it 
must be held that a Hindu family was undivid- 
ed. 

In the absence of evidence to show that it 
was intended that land set apart for mainte- 
nance of a co-parcener’s widow was not to be 
resumed on her death, the presumption is that 
the land was intended to be resumed. M&lladi 
Yenkatappayya y. Jonnalagadda Yenkata- 
aubbayya,lC M. L. J. 852. 

Moore and Sankaiian Hair, jj. 

(18) Mitakshara— money decree against father 
— death of father before attachment, effect of. 

Where a Hindu father, against whom a 
decree for money has been passed dies before 
joint family property is attached, the decree- 
holder is not entitled to realise the amount of 
his decree out of the joint family property, 
which had devolved upon the sons by right of 
survivorship (a). Sheonandan Khan v. Maha- 
raja Parbhu Naraln Singh, 3 A.L.J. 6G3=A. 
W.H. (1906), 281. 

Stanley, c.j., & Rustomjee, j. 

References ;—(a) 16 A. 449 and C C.W.N. 223, 
R. 

(19) Member of joint family going into trade 
without use of family funds — Acquisitions of 
trade— Self-acquisition or joint family property 
- -See Hindu Law (Self Acquisition), Ho. 1, 
25 P. R. 1906. 

(20) Right of— to debuttor property— See 
Hindu Law (Religious Matters), Ho. 2, 33 C. 
507. 

(21) Powers of the manager to bind other 
members of the family by borrowing debts— See 
Hindu Law' (Debts), Ho. 2, 3 A. L. J. 274. 

(22) Suit by one member of a — for redemption 
— second suit by other members— See Res 
Judicata, Ho. 15, 3 A.L.J. 644. 

(23) Members other than the recorded mem- 
ber, co-sharers lor purposes of pre-emption— 
See Pre-emption, Ho. 82, 8 A.L.J. 641. 

See, also , J, 487-492 and Construction (of 
Deeds), No. 12, Hindu Law ( Inheritance ), 
No. 5; Non-Joinder of Parties , No. 1 and 
Right of Suit, No. 6. 


Hindu Law . — (Continued)* 

13.— (Legitimacy). 

— of offspring of a marriage— between a 
Brahmin and a Chattri— ! See Hindu Law (Mar- 
riage), Ho. 1, 8 A.L.J. 209. * . 

See, also , I, 492 and Hindu Law (Inheritance), 
No. 4. 

14. — (Maintenance). 

(1) — of noar agnatic relations in lieu of their 
services is no evidence of non-division from 
them— See Hindu Law (Partition), No. 1. 
10 C.W.N. 388. 

(2) Transfer of Proper ty Act (IV of 1882), 
S' 39 — Maintenance of Hindu widow — 
Whether charge upon the estate — Hindu 
Law —Mitakshara School — Transfer' of es- 
tate with intention to defeat right — 
Fraudulent intention — Purchaser with 
7iotice , position of. 

When immovable property, from the profits 
of which a Hindu widow was entitled to receive 
her maintenance, was sold and the sale deed 
recited that the amount of maintenance would 
continue to be paid to the widow by the vendor 
and that the property sold would not be subject 
to any charge for it. 

Held— That fliis mere recital was not enough 
for holding that the conveyance was executed 
with the intention of defeating the right of the 
maintainaiice-holdcr, within the meaning of 
S. 39 of the Act. It was necessary to enquire 
w r hether at the time of the sale, there was 
sufficient property left in the hands of the vendor 
out of which the amount of maintenance could 
be realised, and if there was not, whether the 
vendee was aware of the fact. 

The intention to defeat the right of the 
maintenance-holder against which provision is 
made m S. 39 of the Act, involves the idea of a 
fraudulent intention (a). 

Under the Mitakshara, the maintenance of a 
widow is not a charge upon the estate of her 
deceased husband (5). Dlgarabari* Deb! v. 
Dhan Kumarl Bibi,10 C.W.H. 1074 -4 C.L. 

J. 476. 

Ghosk, c.j., Cabpersz, j. 

References.— (a) 22 A. 326, Appr. (b) 2 B. 
494, 1 C. 865, 22 A. 326, 24 A. 160 12, Bom. H. 
C.R. 69, relied on, 15 W.R. 263 and* 25 W.R. 
100, not F. 

(3) Right to maintenance of widow having 
property of her own. 
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14.— (Hatotinwio®).— (CcmcZ«4«^ . 

Under the Hindu Law, so long as an appli- 
cant tor maintenance has sufficient private 
moans far tor own support* she cannot claim 
maintenance Irom her husband's family. 

By a private award a Hindu widow was 
allowed maintenance from her husband’s co- 
parceners who obtained his property by right of 
survivorship, the family being governed by the 
Mstakahara School of Hindu LW. Subsequent- 
ly she inherited considerable property from hor 
father. 

Held, the widow having an independent in- 
come sufficient for her needs cannot claim 
maintenance from her husband's family* so 
long as she has got such income. Rama Watt 
Keer v. Manjharl Koer, 4 C.L .J. 74. 

Pea vt and Ormond, jj. 

References.— 6 I.A. 114, S B. 415, 14 B. 490, 

F. 

(4) Resumability of land gmutod to a 
Hindu co-parcener's widow for hor presumption 
-—See Hindu Law (Joint Family), No. 17, 16 
H. L. J. 952. 

See, alec, 1, 492,495, and Custom (Punjab), 
No * 9 and Khoja Mahomedans , No. 2. 

45.— (Manager). ^ 

(1) Manager representing minor co-parceners 
in a suit— Buie against perpetuity — Indian 
Succession Act (X of 1865), S. 101. 

As a matter of practice suite are not filed in 
Courts by managers representing their minor 
co-parenccrs ; the practice is to join all persons 
interested but it would seem that even if, on 
the face of the plaint, there were an allegation 
of a sole plaintiff that he sued as manager on 
behalf of a co-parcenary, the minor co-paroenors 
would not be bound by the proceedings unless 
by judicial sale under the decree rights had 
been created in innocent third parties and no 
prejudice were shown to the absent co-parceucrs. 

One of the clauses of a will ran : u As to any 
other property which there is, that is, the pro- 
perty situated on the east bide of the house of 
my step-bi other, T give the same to my younger 
son, M, for his life. He shall have no authoiity 
either to mortgage or to sell the said property. 
Be shall only receive the income of the said 
property f and 1 give the property after his death 
to hie son or to his sons in equal shares should 
thegjt he (any such sou or sons). In case he 
leaves po son behind him, my Bukhtiars shall 


Hindu 

(»IU|e|^,— (Cone luted). 

V <"* t » * 

get a son adopted by bis wife sod thus per- 
petuate his name. »' AM they shaUgftCthe said 
property to him oh his attaining the age of 
twenty-one years. 0 r 

Held, cm a construction o£ the above Clause, 
that the bequest in favour Of 4 son of M who 
might be adopted at any time after M’s death 
by a widow who might not have been living at 
the testator’s decease was void under S. 101 
of the Indian Succession Act, 1665# Xaahlnath 
Shamji t. ChisunaJI fiadashlv, 8 Bomv L.R. 
268 a 60 B. 477. 

Scott, j. 

(2) Power of— of a joint Hindu family— See 
Hindu Law (Joint Family), No. 8, 18 PX.ft. 
1906. 

(8) Power of father, being the manager of a 
joint Hindu family, to bind other members of 
the family by debtB contracted by him— See 
Hindu Law (Debts), No. 2, 8 A.L.J. 274. 

See, also, J, Hindu haw (Joint Family), Nos, 
1 and 7. 

18#— (Harm akatayam Law)# 

(1) Authority of joint oumers to divide the pro- 
perty of the family — Necessity for allparties 
to joint in, or give their consent for , the 
transaction— when such transaction binding 
on minor members not parties tdtke trap* 
saction. , 

It is competent to joint owners, by th&ur- 
makatayam Law, to divide the same bytmfttuil 
consent, though the suit for (^mpellinga parti- 
tion will not lie. r 

It would, therefore, be competent to such 
joint owners to allow any one or more of them- 
selves to take any portion of the joint property 
as his or their separate property. That such 
transactions, however, require the consent of 
each and every one of the persons interested in 
the property is unquestionable. If there are 
minors, not in a position to give their consent, 
the transaction would not bind them unless it 
can be shown that it was entered kite far con- 
siderations beneficial to the family, as a whole, 
including the minors. Araya Jfrtoh Mmhk 
Pooler v. KanthJlath Ahmad Xuti Haj|» 29 
M* 62. 

Subrahmania Aiyab, Of*g. e,** and 
Bodpam, 7. 
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Hlkdm Lmw,— (C ontinued). 

•* — 17.— (Mawta#i)« 

(1) Custom — Mixed marriage--, Brahman and 
Chattri — Legitimacy of offspring— Lex 
loci — Burden of proof. 

Whatever may have been the cane in ancient 
t fines, as shown in the old text books, at the 
present day a marriage between a Brahman 
and a Chattri is not a lawful marriage in these 
Provinces and tho issue of such a marriage i ft 
not legitimise. 

A custom of succession to property situate in 
British India at variance with the lex loci must 
be proved by the person setting it up. 

A territorial Custom, which permits intermar- 
riage* unlawful under tho ordinary Hindu Law 
and which makes legitimate the issue of such 
marriages is not: applicable to a person who had 
nover any domicile in, and but seldom visited, 
tho country whore it prevails. Bad&m Kumarl 
Y. SuraJ Kumarl, 3 A. L. J. 209*28 A. 458= 
A. W. N. (1905), 88. 

BunKirr and Airman, jj. 

(2) Cohabitation— Presumption regarding 
matriage. 

A legal marriage cannot be presumed under 
the Hindu Law from the mere fact of continu- 
ous cohabitation. Baru y. Kundan, A.W.N. 
(1906), 204-3 A.L.J. 807. 

Airman, j. 

(8) Where tho marriage of a deceased holder 
of Stridhana had been in up unapproved form, 
her father’s kinsmen would be entitled to suc- 
ceed in the absence of lineal descendants — See 
Hindu Law (Inheritance), No. 1, 1 M.L.T. 
68 . 

(4) Payment of the expenses of near agnatic 
relations is no evidence of non-division from 
them — See Hindu Law (Partition), No. 1, 10 
C.W.N. 838. 

(5) — between a Bedi Kshatri and a Brahmin! 
validity of— Sec Custom, No. 4, 77 P.L.R. 
1906. 

(6) Applicability of Divorce Act to Hindu 
marriages— See Act IV of 1869 (Divorce) No. 1 , 
8 Bom. L. R. 856. 

(7) — in approved form, effect of, on inheri- 
tance and succession — See Hindu Law (Suc- 
cession), No. 8, 7 Bom. L. B. 447. 

(8) Presumption as to form of marriage. See 
Act VII of 1889, (Succession Certificate) 
No. 1, 16 M.L.J. 550 in the Supplement. 

82 


r Hindu Law.*— (Continued}. 

17.— (Marriage)*— (Concluded). 

8ee, also , J, 495; Act XV of 1656 (Imperial), 
No. 2; Evidence Act, No. 32; and cases wider 
Hindu Law and ( BcstHution of conjugal 
Bights ). 

— 18 . -(Partition)- ' 

(1) — Evidence— Associating agnatic relations 
in the managonent of estate— Maintenance 
in lien of services— Matriage expenses , 
payment of. 

Held , on the evidence, that there was a parti- 
tion of the family property, so that the property 
in dispute was the separate property of the last 
male holder and that he did not hold it merely 
aB a manager of a joint Hindu family. 

The fact that £>e availed himself of tho ser- 
vices of his near agnatic relations in the 
administration of his property at tho same 
time that he gave them maintenance and paid 
the expenses of their marriage and other cere- 
monies was not inconsistent with his position 
as a separated member. It was both natural 
and probable. Deokl Singh y. Kusammat 
Anupa, Deoki Slpgh v. Matho Singh, 10 C. 
W.N. 388 (P.C.) = 1 M.L.T. 96 =16 M.L.J. 109. 

Lord Maonauohten, Sir Ford North, 
Sir Andrew Scohle and Sir Arthur 
Wilson. 

(2) Partition — Hindu law — Plaintiff in parti- 
tion suit not obliged to ask for partition of 
the whole of the joint property. 

A person asking for partition is not compelled 
to include in his suit tho whole of the joint pro- 
perty, but may confine his suit to the portion 
j of the property which he is desirous of having 
partitioned. The plaintiff, in this case, was not 
a member of a joint Hindu family but he was a 
stranger, being purchaser ofu5-6th share in 
two shops belonging to the family from some of 
the members of the family. Ram Mohan Lai Y. 
Mul Chand, A.W.N. (1905), 169*2 A.D.J. 700 
= 28 A. 39* 

Banerji and Richards, jj. 

Beferences. — 14 C. 122, Distd. 6 B.L.R. 184, 

F. 

(3) — Bight to sue for partition of a pprtion 
of the joint- family property. 

One of two brothers who formed a joint 
Hindu family sold his own interest in a portion 
of the joint family property. Held, ttyt it was 
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Hindu Law . —(Continued). 

•*——18 (Partltion^C^m^. 

competent to the other brother to sue for parti- 
tion'd his share in the property so dealt with 
without asking alsofar partition of the remain- 
der of the joint family property ( a ). Ham 0ha- 
ran ▼. Ajudhi* htttd, A.W.N. (1006), 174* 
88 A. 60* 

* Bmiui and Eichabds^jj. 

ftefentn ce*.—(a) 93 A. 916 and 19 M. 867, 3f\ 

(4) Expenses for ceremonies to be set apart— 
Step-mother, share of on partition— Value 
of gtridhnn to be deducted from the share— 
Expenses for prospective ceremonies of 
nephews and nieces not allowed . 

In a partition between brothers and fathor 
belonging to a joint Hindu family, those who 
are not married, Ac., are entitled to have a sum 
get apart from the family property sufficient 
to defray the expenses of the thread, betrothal 
and marriago ceremonies which have not been 
performed, the sum set apart being calculated 
according to tho extent of the family pro- 
perty. 

When sons m a joint Hindu family come tP 
a partition of the family property, the step- 
mother is entitled to a share equal to the son's : 
but from that share must be deducted the 
value of any stndhan received by her as a gift 
from her father-in-law or her husband. 

In a partition between brothers in a joint 
Hindu family, one of the brothers cannot claim 
any sum for tho prospective ceremonies of his 
children. Joiram Hathoo v. Nathoo Sharaji, 
,8 Bom. L.R. 632. 

Scott, a. 

(6) Mitakshara—Pai tttion between uncle 
and nephetes— Nephews joint tenants— stir- 
vivoi ship. 

When a Joint Hindu family, consisting of 
two nephews and an uncle, referred the matter 
in dispute between them to arbitration, and 
the arbitrators divided the property into two 
shares and allotted one to the uncle and one to 
the two nephews and it did not appear that 
there was any intention on tho part of the 
nephews to separate inter *e, held that the 
gtepbews remained joint tenants and did not 
become tenants-m-common, and, 09 the death 
of one of them, the other became the owner of 
the wrfiole property iy right of Survivorship. 

/ 


I tUadp L*w.MO<>«ti*ued). 

* 

Dug* Dei dSlMN *, TMaUlmU. 

aA-L.3. m '.N. (1906), 987. 

Stasi.b'y 04. wt Bumomjbk, j. 

* 

(6) — Partition deed giving certain advantages 
to minor member of fdmttg— Right of per- 
son so benefled to sue on deed— Act No, i 
of 187 7 (Specific Belief Act), 1 , $8 (c). 

By a deed«of partition executed by f he adult 
members of a joint Hindu family, it Was agree*! 
that a certain minor member of the femily, 
represented in the exeoution of tire deed by 
bis father, should receive a certain share in a 
particular village “by right of primogeniture," 
and the agreement fuithor recited that the 
member in question had been put into posses- 
sion of tho share allotted to him. It was further 
agreed that, inasmuoh as the property thus 
dealt with was subject to two mortgages, the 
other members of the family would be responsibly 
for the payment of the mortgage debts and 
would indemnify the recipient of the mortgaged 
property in ease of proceedings being taken 
against such property for satisfaction of the 
mortgage debts. , 

Held , on suit by the minor (after attgfafcg 
majority) to compel reimbursement b^ytire 
othyr members of the family, that the 
deed was enforceable m favour of the^jU|dfH, 
just as much as, it just and equi taldmre Wild 
have been binding upon him, and tfyat the 
plaintiff was entitled to sue for any benefit 
which the deed purported to secure to him. 

Held, also, on a construction of the partition 
deed that the plaintiff was also entitled to sue 
having regard to the terms of section 2$ ( 0 ) of 
the Specific Relief Act, 1877. Ivafh S*raj 
Prasad Singh v. Sita Bam Singh, A.W.N, 
(1906), 261 = 3 A.L.J. 786. 

Stanley, c.j. and Knox, 7. 

Reference.—#) l.A. 220 R. 

(7) No separate possession of any particular 
portion of undivided family estate can be sue- 
cesfully claimed except in a suit fo*~-See 
Hindu Law (Joint Family), Ho, 9, 8 Bom. L. 
R.99. 

(8) Right of Hindu widow td claim partition 
in a Revenue Court— See Hrwnn Law (Wfipow), 
No. 1, 0 O.C. 53. 

(9) Presumption as to separation of (ill rimm* 
hers on the separation of one Of the utembefadf 
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tttk&u v > 

k*-(Co»eluM)' v 

0 joiotiUaduiuaSl^-See a»W^« <Jo«* 
Fairly), No, 16, p O.C, 216. 

Bee* also* t, 496*498 and Hindu Law (Main* 
fettawf). No, 6. 

Pttfc-cmptioff Between Hindu in Benares 
city — Boo FB*-N***iaN, No. 28, 8 A.L. 888. 

** * •»— Endowments). 

{1) Hereditary trustees of a temple, power of 
to appoint additional trnstees—Suit by 
trustee on behalf of temple— Impleading in 
the suit of persons interested as trot shippers 
w-wfto misjoinder. 

In the present suit, brought on behalf of a 
temple by its existing hereditary trustees, 
eertain persons figured as parties, whom the 
trustees alleged they had made additional 
trustees along with them. Held , those persons 
ought not to have been impleaded on the footing 
of their additional trusteeship, because the 
hereditary trustees have no power to add to 
their number by appointing additional trustees, 
but their names might be allowed to stand on 
the record for the toason that they are persons 
interested in the temple as its worshippers and 
as such they may stand as parties tolho present 
suit* instituted on behalf of the temple against 
third parties acting to the injury of the temple. 
Bhldambaram Chetlar r. BrI RangacharUr, 
16 M. Jj. J. 475 —29 M. 106. 

&URiuiHMA?m Atyab and Bf.xiiow , jj. 

Hefei ernes. —U M.L.J. 855 and 4 M.H. C.R. 

, 

{2) Helifioux endowment —Succession to ma- 
nagement. 

Held, that, in the absence of expro** direc- 
tions by the founder of an endowment, the 
right to nominate the manager reverts to the 
heirs of the' founder on failure of the pemons 
expressly appointed. Ghandranth Chakrabarti 
y. Jadabeadra Chakrabarti, A.W.N. (1906), 
178=28 A. 689. 

Stanley, a#, and Knox, s, 

ifr/erfitc*.— 18 A. 227,Appr. 

(8) Sbebait, howfar trustee— Office or dignity , 
holder ofr^ddegatian of office— Falas or turn 

, Of tcorship^Namily arrangement— How 
altered— Proof of, 

, The manager -of a Hindu temple is, by virtue 
ofUsofiee, the administrator of the property 


Hindu Luw.^Oontinued). 

Hb— (ReHglen* jM««yaihH^ 

elided), 

attached to it. A* regards the property, ' the 
manager is in the position ot a trustee, bfct r as 
regards the service of the temple and the duties 
thsA appertain to it, is rather hi the position of 
thqWder of an office or dignity, which may 
have been originally conferred on a single 
individual hut which, in course of time, has 
become vested by descent in more than one 
person. In such a case, in order to avoid con- 
fusion or an unseemly scramble, it is not 
unusual and not improper, for the parties 
interested to arrange among themselves for the 
due exocution of the functions belonging to the 
office m turn or in some nettled order and 
sequence. There is no breach of trust in such 
an arrangement • nor any improper delegation 
of the duties of a trustee. 

The paities interested are competent to make 
such an arrangement without applying to the 
Comt. 

A family arrangement bo arrived at must 
hold good until altered by tho Court or supbfri 
seded by a new scheme effected with tho ck>n4 
curronoe of all parties interested. * * f 

Unbroken Usage for a period of 19 yoars was 
held to be conclusive evidence of a femi)& 
arrangement, to which the Court was bound to 
give effect. Ramanathan Chetti y. Holm* 
gappa Chetti, 10 C.W.N. 825 (P.CL)=8 Bom. 

L. K. 498=16 M.L.J. 265 = 4 C.L.J. 189=29 

M. 183=8 A.Ii.J. 707» 

Loud Macxauohtun, Sib Andbkw Sooble, 
Sib Abtkub Wilson and Sib Alfbkd 

^ Wills. 

See, also , J, 498, 499, 

21. — (Religious Matters). 

(1) Debutter property u> property dedtyftat 
to a God or Gods. Where, in a document/ 
there was nothing to show that there was* such 
a dedication, except tho use of tho word ** De- 
butter’ 1 and the grant is made apparently for 
the personal enjoyment of the grantee, and the 
grantor may have contemplated that the pro- 
fits of the property, after satisfying the personal 
wants of the grantee, would be devoted to the 
service of the God whom be attended. 

Held, that such an expectation may explain 
the use of the word “ Debutter' 1 but does not 
suffice to constitute a valid dedication t*o the 
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-21.— (Religious Mattes).— (ConM.) 

God (a). Shayama Charon Nundy t. Abhl- 

wun Goswml, 3 C.L.J. 306=10 C.W.N. 738= 
33 C. 511. 

Maclean, C.J. and Gkidt, j. 

Reference.— (a) 2 C.L.J. 546, F. # 

(2) Joint Hindu family , debutter property 
held by % right of suit of co -parcener regard - 
ing—Mitakshara Jjaw . * 

Plaintiff fitted to have it declared that an 
alienation by his undivided lather and unole of 
certain properties alleged to be tho ancestral 
debutter property of the family was a bad alien* 
ation which ought to bo set aside as made for 
their own benefit and not for the benefit of the 
idol ooncemed. A decree in favour of the plain- 
tiff was passed by the Court of first instance 
but was reversod on appeal by the lower appel- 
late Court on tho ground that the plaintiff was 
not competent to maintain the suit. Held, the 
family being governed by the Mitakshora Law, 
plaintiff, on his birth, liecame at once entitled 
to a share, not onlf in the family property, 
but also jointly as slieltait of the debutter pro- 
perty (a) and it was, therefore, competent for 
him to maintain the present suit in respect of 
such property and the decree of the first Court 
must prevail. Ram Chandra Panda t. Ram 
Krishna M&h&patra, 33 C. 507. 

Maclf.an, c.j. and Mukekjke, j. 
References.— {a) 23 M. 271, 27 I. A. 69, 8 W. 
R. Civ. ttul. 152, R. 

(3) Debutter property— Transferability- 

Shebait, trespass by— Decree for ejectment 
—Mesne profits— liability of trust estate . 

Per Raxpini, 3. -A debutter property accord- 
ing to Hindu Law is not absolutely inalienable; 

, it can be alienated for legal necessity, and there 
fore when a shebait , as such, trespasses on the 
property of another and so commits a tort, • and 
lie is sued for and cast in damages, the debutter 
property can lie sold in execution on such a 
decree. 

Per Woodroffe, J. — As the decree in ques- 
tion appeared to have bound the trust estate, 
the debutter property was liable. Krishna 
KXftsore Chakravarti y. Sukha filndha 
> fifty aft, 10. C. W.N. 1000. 

Rami* ini and Woodroffe, jj. 

Provisions of Hindu will— Gift |o idol, 
if absolute — See Hindu Law (WftiA No. 2, 
3^,224. '?■' ' jp 


— ~ — 21*— (Religious 

(5) Sec under Rblioiocb Endowments, 
No. 1, 16M:LJ. 150. 

(6) Property constituting thocudown&ozit of a 
family charitable trust, boiug prima facie in- 
alienable, tho award made on its acquisition by 
Government might direct investment of the 
compensation-money in Government securities 
—See Act I of 1894 (Land Acquisition), 
No. 28, 29 M. 117. 

(7) Religious Endowment— Succession to 
management— Soo Hindu Law (Religious 
Endowments), No. 2, AAV.N. (1906), 178. 

(8) Bequest to an idol— Right of shebait to 
take out probate— See Act V of 1881 (Pro- 
bate and Administration), No. 1, 10 C.W.N. 
232. 

See, also, I, 600-502, and Civ. Pro. Code , 
No. 0. 


-21a.— (Re-Marriage). 

See I, Hindu Law (Succession), No. 3. 

22. — (Re-anion). 

(1) First cousins — Mitakshara, Ch. II, flf. p,. 
paras B and 3 — Interpretation of texts. \ 

Under the IJindu Law, as laid down in ^j§A 
Mitakshara , there cannot be a valid re-union 
between two first cousins, who were orginally 
joint but had subsequently separated. Basauta 
Kumar Singha y. Jogendra Hath Singha, 3 
C.L.J. 98=10 C.W.N. 236 = 38 C. 871. f 
Rampini and Mookerjef., jj. 

See, also, I, Hindu Law (Partition), No. 7. 

22-a<— (Restitution of Conjugal 

Rights). 

See I, 502-501 and Limitation Act, No. 5ti t 


(1) Hindu widow— Effect of deem against 
widow in possession. 

A reversioner, succeeding to an estate after 
the death of the widow of the former owner, 
will be bound by a decree obtained against the 
widow, provided that there has been a fair trial 
of the suit in which such a decree was passed. 
Madan Mohan Lai y. Akharyar Khan, A.W. 
N. (1905), 270= 2 A.L.J. 848 =28 A. 241. 
Stanley, c.j. and Burkett, j. 

References.— 9 M.l.A. 543 and 21 C. 8, F. 

(2) Reversioner, suit by— for recovery of pro- 
perty transferred by Hindu widow— Consent 
of reversioner tv transfer Wy Hindu widow 
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Hindu Lnw* — {Continued), 

-28.— (toYwtoiew) .—(Continued), 

-—Hindu Law— Alienation by Hindu widow 
— Legal necessity, consent of reversioners 
how far evidence of. 

The plaintiffs, who were the reversionary 
, Heirs of one R, sued the defendant for the re- 
covery of certain property of R, which had been 
sold to the defendant's predecessor in title by 
R's widow, who died in 189:2, on the allegation 
that th^Sale was not binding upon them inas- 
much as thfc widow held only a widow's estate 
in 'the property. The defence was that the sale 
was made with the consent of G, who was then 
the presumptive reversioner. The widow was 40 
and G about 85 years of age at the time of the 
sale. 

Held, that the consent by a reversioner is or 
may be evidence of the propriety of the transfer 
and that the value of such consent depends up- 
on the circumstances of the case ; and that, 
having regard to the circumstances of the pre- 
sent case, the consent of G was worth nothing 
and that the salo was not binding upon the 
plaintiffs. Tha Deputy Commissioner, Bitapur, 
for Nabinagar Estate v. Auseri Singh, 9 O.C. 

104. 

* 

Scott and Chamieb, j.cs. 

References .—8 O.C. 21, F,, 19 C. 236 (P.C.), 
IOC. 1102, 11. 

(3) Suit by presumptive reversioner to act 
hside adoption by widow , decision in, 
whether res judicata against all reversioners 
— distinction between such suits and suits 
by reversioners to set aside alienation by 
qualified proprietor . 

The question in this case was whether the [ 
third defendant, the mother of one K, deceased, j 
and his presumptive reversioner, in suing for j 
and obtaining a decree declaring the adoption 
of the first defendant, as son to K, made by 
his widow, the second defendant, acted iu a 
representative capacity with reference to the 
plaintiff, the next reversioner, and the other 
ulterior reversioners, assuming that the decree 
bras obtained without fraud or collusion. 

Held, the true purpose of the concession of a 
right of suit in such cases is the protection of 
the interests of the person or persons, who may 
eventually turn out to be the heir or heirs, and 
the object of the proceeding is really the per- 
petuation of the testimony, which owing to 


Hindu LBWm — ( Continued ). 
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lapse of time,, might not be available to the heir, 
when the succession actually opens. But m 
laid down by the Judicial Committee in Rani 
Anund Koer v. The Court of Wards (a), although 
a suit in such a case may be brought by a con- 
tingent reversionary heir, yet, as a general rule, 
it must be brought by the presumptive rever- 
sionary heir, i.ty, by the person who would 
suoceed if the widow were to die at that moment, 
since it cannot be the law that any one who 
may have a possibility of suceoding on the 
death of the widow can maintain tho suit ; 
for, if so, the right to sue would belong to every 
one in the line of succession, however remote. 
The rule thus laid down by the Judicial Com- 
mute 3 tonishes practically conclusive proof 
that the correct view of the law on the point is 
that u revergioher allowed to maintain such a 
suit does thereby act not only for himself but 
also on behalf of all tho rest ; because, the selec- 
tion of one, out of a body of persons possessing 
a common or similar interest, as the individual 
empowored to carry on legal proceedings for the 
vindication of such interest, necessarily invol- 
ves the concession to him of a representative 
capacity in the matter. 

Obiter. In suits relating to alienations by a 
qualified owner, the dicta of the Privy Council 
to preclude our holding that tho presumptive re- 
versioner represents tho remoto reversioners. 
An unauthorised alienation by a qualified owner 
gives rise to a cause of .action for a declaratory 
suit from the date of tho alienation to all tho 
reversioners. Punnama y. Perraiu, I M. 
L. T. 183=10 M.L.J. 307 (F.B)=29 M. 390. 

White, c.j., and Subrahmania Aiyeh, 
Davies, bekbon, and Moore, jj. 

References.— it a) 24 M. 405, R. 20 M. 291, V. 
8 I. A. 14 (22), 8 C.L.R. 381 and6 C. 704, 
F, 27 M. 588, 28 M. 57, 32 C. 02 and 10 B. 
H.C. R. 851, R. 

(4) Right of daughter, a next reversioner, to 
sue for contraction of father's will and to de- 
clarations incidental thereto— See Specific Re- 
lief Act, No. 10. 8 C.L.J. 224. 

(5) The right of a presumptive reversionary 
heir under Hindu law, inalienability of— Sec 
Transfer of Rbopekty Act, No. £,29 M. 
120 . 

(6) First suit by reversioner for declaration 
that alienation by widow not binding on him 
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agy- (i»nw> x »i w)j >' (GwwfrtfrJ). 

w$thdrawn--Second »uitby the same raver- 
aioner lor poBfi68skn 4 after ontsto into 

possession not affected by Ss. 978 and $74, Civ. 
Pro. Code-— See Civ. Pro. Code, No* 917, 9 O. 
C. 164. 

(7) Alienation by widow— Sait by reversioner 
lor recovery of property— Limitation — See 
Limitation Aot, No. 95, 8 Bom. L.R. 675. 

(8) Whether order on previous application by 
Hindu widow lor probate or letters bindarever- 
sioners—Soe Act V op 1881 (Probate and 
Administration), No. 9, 10 C.W.N. 955. 

(9) Effect of relinquishment of estate by Hindu 
widow in favour of next reversioners — Death of 
themext reversioners — See Hizp>c Law (Widow), 
No. 4, A.W-Nfl«06),S»*. 

Are, also, I, 504-621 ; JHut An 'Law (Anima- 
tion) , Nos. 9, 6, 8 ; Hindu I*at<f (Stndhan), 
Mo. 4 ; Limitation Act, No*, 76, 77, 78, 100 
A 108 ; Misjoinder of Gaum of Action, No . 
8 ; Specific Relief Ad (I of 1877), No . 99 ; 
Transfer of l*roperty Act, No . 79. 

28*.— (Schools of Law). 

Seel, H ndu Laic (Joint Family), No . 6. 
24. — (Self -acquisition). 

(1) Acquisitions by a member of a joint family 
trading mth separate fundi— JSxclupve 
right of suck member to his acquisitions — 
Inapplicability of the presumption as to the 
property being joint. 

Following Hindu Law of the Mitakshara 
School, where a member of a joint Hindu family 
left the family home and started a shop with 
funds of his own, admittedly non-ancestral, 
held, that any member of the family claiming 
to have a share in the shop, must show, as a 
matter of fact and by dear evidence, that In 
some way he was associated in the business and 
became, by taking port in the business or other- 
wise, a partner. Otherwise the trading mem- 
ber is alone entitled to his entire acquisitions 
from suoh business and the presumption of 
Hindu Law that the property with a oo-par- 
eeiuer is the property of the whole joint family 
gees not anso Rijhu Earn v» Mohan Lal 9 25 
ftB. 1900=81 PX.R. 1906. 

* stoke and RatTioan, *j. 

" frfmta for insurance paid but of salary of 
deecMM^t-^Sum insured pritna facie the se* 
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pamte property pfAjrttojb tying Wa-SeeAqiP 
vu pr 1889 (ftatxwimpt pmwmymb* Mo* 8, 
29 M, 191. 

See, also, 1, 611, 612," 

Yd.-^fttarfdhan}, 

(1) Co-widow— Orand children of ike brother 

of ttie co-widow's father-in-law, priority be- 
tween. > At 

Under the Mitakshara, the widow is entitled 
to succeed to the Stndhan left by heroc^widow, 
in perfereuoe to the grand-children of the broth- 
er of her father-in-law. Krlshnah*l.lE**taftd V* 
Ehripntt Panda, 8 Bom. L.R. 19«*99 B. 988. 
f Sir Lawrence Jenkins, c.ar. and RrS- 

BELL, J. 

(2) Aft takahara — Succession — Stridhan. 

MM, that the stndhan of a Hindu woman 
governed by the MUaksfaara law would, eh her 
death without issue, go to the sons of her hus- 
band’s sister in preference to the sons of her 
oan bister. Oaueshi Lai Y. AJudUa fraud* 
A.W.N. (1900), 39=8 A.L.J. 85 =28 A. 845. , 

Banehji and Richards, j*. ^ -* 

(8) Lease granted by fathep, if a “ gift subse- 
quent" Stridhan — Avautuka — Anwadheya 
— Childless woman's heir to Ayautoka 
Stridhan — Pi tridatta — Preferential heir— 
Rules of Hindu Law, tf applicable % to 
lease-hold interests. 

A lease-hold property, such os mouraei 
mokarari lease reserving a nominal annual rent 
granted by a father to his daughter after her 
marriage, is one to which the Rules at Hindu 
Law are applicable, and his property, which 
possesses the characteristics of Stridhan accord- 
ing to the Dayabhaga ; the interest in the pro- 
perty so transferred to the daughter, constitutes 
her Ayautuka Stridhan and (alls withttt the 
class known os Amoadheya . 

The meaning of Anwadheya explained. 

Under the Bengal School of Hindu Law, tty 
mother ib entitled to sucoeed to the PUridattqt 
Ayautuka Stridhan of a childless wmn^n in 
preference to her husband. 

Neither according to Jimutavohana, nor 
according to Srikmhna, doe* the foot tyot the 
StHdhan inPUHdatta maty attjs dijtyreqee in 

deciding the question otpmwnw tyijwmm tty 
% 
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Mttba&d. Bamtogrttffef^ 
«kiV|Mf. MtfAta Chandra Bandopadhya, 

8 CX.L 15 -*1.0 C.W.N. 610*88 0, 816. ^ 

^MKjrt apd Mookeiwee, m. 

* BX.R. 886 i 16 W.R. 106, 

rn review 10 W.R, 864, 1 C. 978 and 86 0. 8U, 

A 

(4) Ayaulnika — .Dr«ki o/gt//, amstnu^ni of 
K «/ inheritance— Life estate with 

1 rfaafafa over— Mesne profits, 

C, a {Undo, executed a deed of gift in favour 
of hip sister P, by which he gave her a Zemin* 
dari lev her maintenance, and, after laying 
down that She was to get her name registered 
and en|oy possession during her life-time, pro-* 
vided as follows : — 

"On your death, your husband, sons, grand- 
sons and other heirs in succession will continue 
to enjoy and possess. The power to dispose of 
by gift or sale will successively vest in your 
husband, sons, grandsons and others.” 

Held, that, the effect of the deed was not to 
oonfer upon D,a life-estate, with the remainder 
to her husband, but it confoned upon her an 
heritable estate, so os to make the property 
Ayantuka Stndhan to which her unmarried 
daughtor was entitled to suoeood on hor death 
in preference to her husband. 

Held, further, that though some of the heirs 
were named, they wore to succeed as heirs, and 
the enumeration must be taken to be an in- 
accurate oneand m wiong order. 

Held, further, that when a person who was 
the natural guardian of an infant got his name 
registered by an untrue representation that he, 
and not the infant, was entitled to the estate, 
Ida possession meat be taken to have been ad- 
vene to that of the infant, and the latter, upon 
attaining majority, i* entitled to mesne profits, 
from the date of the registration of the name 
and not merely for three years proceeding the 
suit. Basarita Kumari Debt v. Kamikshya 
Kumarittobt, 9CX.J. 938 (M.) = 15 MX.J. 
8tt« 7 XB. 904* 10 C.W.N. 1=9 AX, 
7. 810*88 & 98*83 LA. 181. 

Lone Pav» r, Bin Andbbw Scoble and 
8m A nmm Wilson. 

^5) daughter— Absolute interest— Woman— 
BtHdhan— ‘Saudayika— ofpre - 
pert# faring eocsrture— Will— Consent of 
httfand, 
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la the Bombay Preektae^, female helm, ex 
cept those who oome into the family of pre- 
pdeitusby marriage, take absolute interests. 

That which is obtained hy a married Woman, 
or by a virgin m the house of her husband, or 
of her father, from her brother, her parents, is 
termed sandaytka. 

A woman Oamfbfc alienate her Stridhan other 
than Sandaytka, during coverture without her 
husband*s consent ; and her testamentary 
power of disposition it, subject to the like res- 
triction whore she ts survived by her husbaud, 
who is not shown ever to have assented to the 
will. Bhau bin Abaft Curav v. U&fktuuM 
Krishna, 7 Bom. L.R. 986* 80 B. 399. 

Jenkins, c.j , and Aktok, v. 

Befiiencei.— 95 A. 468 , 95 A. 476 ; 1 B. H.C. 
R. 180 ; B H.C.B. 117 at p. 194, Befd, fp. 

(6) Preference of sistor to sister's son of de- 
ceased female holder to succeed to Stridhan 
propei ty— See Hindu L\w (Iniikhitanc*), 
No. 1, 1 M L T. 68. 

(7) Succession to— of a widow — Go-widow 
preferred to husband’s brother and brother's 
son - Succession m Island of Bombay — See 
Hindi Ltw (Ixnnumxc ;),No.5, , 10 C.W.N. 
609. 

V 

(8) ^accession to— Priority between full 
brothers and hall brother* of the husband— See 
Hindu L\\\ (Siocksmox), No. 4, 8 Bom. 
1..R 685. 

See, also , 7, 

— 36.— (Sucoesiicn). 

(1) Mitakshara— Snccemon— Father 1 a sister's 
son— Bandhu— Son's daughter not a pee* 
fet entiril heir— 

Females not expressly named in the Mitakr 
shorn, do not inherit (a). 

According to the Mitakshara, as understood 
in these provinces, the son of a father's sister 
is entitled to succeed as a Bandhu to the estate 
of a Hindu in preference to the daughter of 
a predeceased son who is not so named (6). 
lull v.tiaarl Shankar, 3 A.h.3. 654 « A. W. 
N. {1905), 343 -a 38 A, 187. 

Bankkji and Ricauuw, n. * 
Referenert, — (a) 8 A. 45 and 8 A. Ml (F.B.). F. 
(6) (IMS) W.B. 8p, Mo. 76 (f.l.), Br/A *>•«> 
A. 338, dauKed. 
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26 .~( 8 iieo®Miott).— (Cm^inwd). 

(3) Bandhus— Preference of Atma-Bandhus 
to Pitri Bandhus— Ncawr line excluding 
the more remote . • 

Plaintiff war the deceased owner’s paternal 
grand -fat her ’ b sister's son. The defendant was i 
his father's sister's daughter's Bon. The de- 
fendant was held to be the preferable heir as an 
Atma-Bandhu, and, as such, nearer to the hist 
* owner than the plaintiff, who was the owner's 
Pitri Bandhu . Held , further, as to the conten- 
tion that the defendant lias to trace his relation 
to the common ancestor through two females, 
while there is the intervention of but one female 
in the ease of the plaintiff and that plaintiff 
has, therefore, a preferential right, that, assum- 
ing, the ground relied on may perhaps avail . * 
when the competition is betwcqn Bandhus of 
the same category and of the some degree in 
affording a ground for preference in favour of 
the party able to tmee his descent with a less 
intervention of females, it cannot affect the 
operation of such a cardinal principle of the 
Hindu Law as that the nearer line excludes the 
more remote. Krishna Ayyangar v.Yenkata- 
rama Ayyangar, 29 M. 115. 

Subram axia Ayyab, Offg, c.j. and San- 
KARAK NaIR, J. 

(3) Cutchi Memons — S accession — Marriage in 
approved fortn. ^ 

In the absence of proof of any special custom 
of succession, the Hindu Law of Inheritance 
applies to Cutchi Memons • 

The legal consequences of the claRR of mar. 
riage, the approved and the disapproved, in rela- 
tion to inheritance, vary according aR their lead- 
ing characteristics are blameworthy or not and, 
suggest the inference, that it is the quality and 
not the form of marrigae that decides thq£. 
course of devolution. Where the marriage 1ft 
approved, the husband and his heirs come in ; 
when disapproved, thoydo not. 

When «thc widow of Cutchi Memon dies intes. 
tate and without issue, property acquired by 
her from her deceased husbaud does not descend 
to her own blood relations, but to the relations 
of her deceased husbaud. Moosa Haji Joonus 
Y. Haji Abdul Rahim, 7 Bom. L.R. 447=30 I 
B.197. « 

Jenkins, c. j. and Batchelor, j. 

141 Stridhan — Full brothers and half-brothers 
husband , priority between . 
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-46.— (Su mM%m.)~(ConohuM). 

Under the Mitakshara, as regards the succes- 
sion to the non-tochnical stridhan of a widow 
who has died without issue, the whole brother 
of her deceased husband is to be preformed to 
his half-brother. Farmappa Bas&gnanda y 4 . 
Shiddappa Glriappa, 8 Bom. L.R. 685=30 B 
607. 

Jenkins, c.j. and Heaton, j. 

(6) Degraded woman— Pivstitutioti— rDissolu- 
tion of tie of kindred — husband's lights to 
property left by— 

By her degradation, a Hindu woman does 
not cea$o to bo a Hindu and the rule of succes- 
sion to her property is the ordinary rule of 
Hindu Law, Where a wife left her husband 
and became a prostitute and died as such, held 
that her husband would succeed to her property. 
Prostitution does not sever the legal relation 
and the degradation of the woman in conse- 
quence of her unchastity does not entail the 
cessation of the tie of kindred between her and 
her husband's family (a). Narayan Das v. 
Tlrlok Tiwarl, 3 A.L J. 537=A.W.N. (1906), 
243. 


Bexerji and Airman, jj. 

Itefei'ence*. — (a) 23 M. 171, F. t 7 Select 
Reports, 273, not F. t 1 A. 46, Ji. 

(G) — of undivided brother, to impartible estate 
by surviworsh ip — Seo Hindu Law (Impartible 
Estates), No. 3, 16 M.L.J. 339. r 

(7) — to impartible estates — Devolution <4 ' 
impartible property from one line to another 
Half and full blood— See Hindu Law (Im^r-^ 
tible Estate), No. 1, 2 C.L.J. 231 (9 

(8) Right of female heirs to take.j^iii^lb 
interest— Daughter— Saudayi ka— Se^^pSoU 
Law (Skidhan), No. ft, 7 Bom. L.R^^KT 

See , aha, I, 610-518 ; Hindu L$p $ktoption ) , 
No. 6 ; Hindu Who (Religions 
Matters ), No. df; Hindu Law 
(Sridhan), No$8, 4. 

27* — (Texts). 

(1) Construction of— rule of — Mayukha — Mi- 
takshara— See Hindu Law (Inheritance), 5, 
10 C.W.N. 802. 

(2) Mitakshara , ‘females not exprossly named 

in, whether entitled to inherit— See Hindu 
Law (Succession), No. 1, 2 A.L.J. 664. > , 

See, also, f, Hindp Law (Stidhan}, No. 4 . 
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ft) IVwrti dee&creating charitdbktruete f when 
treated a* nominal and colorable— Deed 
ex&itUdn wder parental influence between 
, father and eon eUudwg in fiduciary if kb 
* tfe*, Uwhe+*LlvtitaHon Act, XV 0 / IS??, 
iff. 9j~-Lettere Patent, ch 36, 

Suit to establish the dght of the plaintiff 8 
to a monthly payment of a fixed sum of money 
out of certain alleged trust properties in the 
hands of the defendant. The strength of the 
plaintiff's claim depended upon the effect, if 
any, that could be given to a registered instru- 
ment described at a settlement and executed 
by the defendant and another. After provid- 
ing a detailed scheme for the future main- 
tenance and administration of certain chanties 
and trusts and for tho appointment of a trustee 
and of a manager under the trustoe tho instru- 
ment proceeded to give directions to the two 
office-holders as to tho terms and conditions as 
to disbursement, duration and lapse of oortam 
annuities, with details as to various other mat- 
ters and concluded with three schedules of 
which schedule C related to the scale of payment 
to the annuitants. It was under item No. 8 
of the schedule that the plaintiffs claimed. The 
defendant contended, first, that tho instru- 
ment was a more sham or nominal document 
not mtendod to ba acted upon and not acted 
upon, but it was held that tho trust deed in 
question, could not bo regarded as nominal for 
tho reasons, (l) that it was altogether unlike 
the deeds in the instances referred to on behalf 
of the defendant, in which there was no charity 
or trust actuall> brought mto existence, there 
waa no proof of tho application of the 
alleged endowment for tho maintenance there- 
of and ska whole conduct of the parties was 
inconsistent with the hypothesis of a geuuine 
trust and (8) that tho unquestionable fact of 
the existence of the charitable institutions 
under the deed in question and maintenance 
of those institutions for maUy years in the way 
stated therein argued almost irresistibly in 
favour of the reality of the transaction eviden- 
ced by the d*ed- Held, further, per Sin S. Sub- 
bakxwia 4mB p O*FO. 0 . 1 . that the provisions 
iq the trust-deod, permitting transfer and 
substitution In relation to the trust properties* 
and denying to the public any vested or other 
interest in the charities, even if regarded as 
conditions of doubtful validity, cannot, in any 
83 


way, support the view that the document ie 
merely nominal and that the transaction is not 
one to be viewed with that Jealousy, with phioh 
the Courts most properly regard transaction 
between persons standing in the fiduciary 
relation of parent and child, whereby an advpn* 
tag© is secured to the former at the expense of 
the latter, beoausq the father in treating him* 
self as sole trustee in the instrument was not 
arrogating to himself what ho had no right to 
under the law (a). 

Also the defendant had precluded himself 
from impeaching the document, he, as a party 
to the instrument, having failed to have it set 
aside within the period allowed by law to him, 
vis., three years under Art. 91 of the Limita- 
tion Act (6) and. also on account of laches on 
his part in having long lain by till his father's 
death and made it impossible for the plaintiff to 
obtain from tho father any other similiar provi- 
sion in fairness to themselves. And plaintiffs 
were therefore entitled to the payment provided 
for in their favour by the instrument relied 

Per Sankaban Naib, j.— W hore a trust-deed, 
in toons, declares that the charities mention- 
ed m it shall bo considered purely private and 
that the publiu shall never, at any time, have 
any iutyfteut therein or in any charity property, 
the trust, if any, created thereby will be a 
private one and It cau, at any time, be put an 
end to something wanting misfeasance or mal- 
feasance thereof may be condoned. Bight to 
ohange or withdraw the properties conferred by 
the deed is not a mete invalid condition annex- 
ed but negatives the creation of any trust. 
Where tho author of Che trust intended his 
arrangements to come into force only after his 
mthfend had reserved his power of disposing 
of the properties, the trust would be void for 
uncertainty of the subject of it, since it was to 
comprise only such property as the author might 
not have disposed of during his life. 

The same rulos as ore applied by English 
Courts of Equity in regard to transactions be- 
tween persons standing in the fiduciary rela- 
tion of father and child will apply even when 
the father takes only as trustee and,the son 

will be protected not betf .u father derives 

any advantage nor because the son is legally 
incapable of contracting, hut on the ground 
that the son is not presumed to be a free agen^ 
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-18*— (Trusts)^ — (Concluded). 


capable of forming an independent judgment* 
so long as ho is subject to parental influence. 

. ' Under cl. SC of the Letters Patent, where, in, 
the case of a Letters Patent appeal, the judges 
of the High Court are equally divided in opinion 
the decision of the Senior Judge will prevail and 
S> 675, Giv Pro. Code, has no application. 
Soap Lai t. Lakshmi Robb, J9 M. 1. 

Subrahmania A war, Offu. c.j. and 
Sankaban Nair, j. 

References.— (a) 1 M.H.C.R.415, R. (b) 15 C. 
58.JRwl2B.501.Jf, 2M. S17, Jf. (c)25 M.565. 
and 26 A. 10, F. 

See, also , I, ActXXVIIof 1866 (Indian Tnw 
tces), No . J, 

28. — (Widow). 


(1) Hindu widow having life-interest in her 
husband's estate claiming partition . 

Held , that a Hindu widow, having a life- in- 
terest in her husband's estate, is entitled to 
claim partition in Revenue Court. Mahadco 

Singh v. Huiammat Deo Koer, 9 O.C. 58. 
Wells, a.j.c, 

(2) Powers of alienation- Benefit of the estate 
— Power of widow to grant permanent 
lease — 


A Hindu widow haB, in managing th^ estate 
of her deceased husband in her hands, the power 
to alienate any portion of the estate for its 
benefit and the benefit of the reversioners. 
Where the estate and the reversioners were 
found to have been benefited by a permanent 
lease granted by a widow, held, the reversion- 
ers could not impeach it. D&yamanl Dahl 
v» Strinibash Cnndn, 33 C. 842. 


ac lean, c.j. and Brett, j. ^ 

References.— 6 M.l.A. 393 and C C. 848, 
Appl. 

(3) Estate inherited by tivo widows — aliena- 
tion*by one widow . 

„ v . 

Where two widows of a deceased Hindu, 
governed by the Mitakshara Law, took a joint 
estate in the property of their deceased husband 
some time remained in joint possession, 
bui, subsequently, by arrangement between 
Ihepascdfes, divided the property as between 
tbetUi And it appeared from the conduct of the 
part%"that the arrangement, which they had 
mafo ffr the partition of the property between 


U^^WUhm)^Qontinued)^ . 

them, was intended, sofar as each was concern- 
ed, to give the other full power of alienation 
in the event of legal necessity. One of the co. 
widows had executed a deed of gift, conveying 
her share in the property • to certain rever- 
sioners. The other widow had borrowed a debt 
from the plaintiff and executed the bond in suit 
mortgaging some of the properties. The present 
suit was instituted to recover theamount due 
on the mortgage bond and it was held, that the 
mortgage sued on was binding on the niortga-. 
ged properties since the same was executed by 
one of tho widows for legal necessity, and that 
plaintiff was entitled to a decree under the 
Transfer of Property Act for realisation of the 
money due under the mortgage bond. Thaknr 
Man! 8ingh v. Dal Ranl Koerl, 88 C. 1079. ,*■ 
Brett and Gupta, jj. 

Refeicuce$^~8 C. W.N. 658, L.R. 16 LA. 186 
= 12 A. 51, 14 M.LmT. 139, 26 M. 834 and 22 
M. 522, R. 

(4) Effect of relinquishment of estate by- widow 
tn favour of the present reversioners . 

A Hindu widow in possession of a widow’s 
estate in property of her deceased husband, a 
separated and childless Hindu, relinquished 
possession thereof to two pefttons who at the 
time were the next revorsioners, they agreeing 
to pay her a maintenance allowance ; but it did 
not appear that she intended to make them, if 
she could, full owners of the property, although 
certain incorrect recitals in the agreement 
entered into by the widow, when she gave pos- 
session of tho property, might have lent colour 
to this suggestion. Both the persona thus put 
into possession predeceased the widow. Held 
that the nearest reversionary heir tothe widow's 
late husband was entitled to succeed on the 
death of the widow. 

Quaere whether in these Provinces a Hindu 
widow can accelerate the estate of the heir by 
conveying absolutely and destroying her life 
estate? Raj Kishore y. Dura Cktryin Lai* 
A. W. N. (1906), 272 =8 A. L. J. 75*. 

Stanley, oj. & Knox, j. 

References:— Id 0. 286, 6 A. 116, R. 

(5) Remarriage— forfeiture of interest in the 
estate of first husband— Transferees from a 
person not entitled to transfer ; right of— See 
Act XV of 1856 (Widow Rewarjuage),No, !• 

3 A.L.J. 729, 
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(6) Legal necessity far alienation by /consent 
of reversioners how far evidence of— See Hindu 
Law (Reversioners) , Ho. 2/90.C.1Q4. 

(7) Bight of —to maintenance when she has 
property of her own— See Hindu Law (Main- 
tenance), Ho. 8, 4 C.L.J. 74. 

(8) Maintenance, of— whether a charge on 
husbands estate — Seo Hindu Law (Main- 
tenance), HO. 2, 10 C.W.N. 1074. 

(9) Whether order On previous application 

for revocation of Probate or letters by Hindu 
Widow binds reversioners— 5See Act V ov 1881 
(Probate and Administration), 0, 10 C. W.H. 
986 . . 

(10) Alienation by — Suit by reversioner to 
recover property— Limitation— Seo Limitation 
Act, Ho. 55, 8 Bom. L.R. C75. 

(11) Land granted to coparceners — for main- 
tenance — Resumability — Presumption— See 
(Hindu Law), No. 17, 1C M.L.J. 352. 

(12) Effect, on tlio right of reversioners, c. a 
decree fairly obtuinod against widow in 
possession — See Hindu Law (Ruvhksionkrb), 
No. 1, A.W.N. (1905), 270 = 2 A.L.J. 843. 

(13) Savings from husband's estate, right of 
widow in respect of accumulations fivm — 
Alibnation of property acquired from such 
funds, whether reversioners entitled to 
impeach . 

Suit by reversioners, to sot aside certain alie- 
nations made by a widow. Held, that a Hindu 
widow, having purchased lands with the xioney 
derived from the income of her husband’s 
estate, has the right to alienate the land, 

; reconvert it into money and deal with it in any 
manner whatsoever ; and there is no distinction 
in principle between her power of disposal of 
the savings so long as they remained in coins or 
notes and that over such of the savings as 
she had chosen to convert into immovable pro- 
perty. Consequently, the fact that she has 
invested the accumulations in landed property 
oAunot, by itself, establish her intention to 
make such property an accretion to* her hus- 
band's estate^ (a). 

In the present case, the widow, not only did 
not express any intention to add her acquisition 
to the husband’s estate, but expressly treated 
them as at her absolute disposal ; it was 
field, therefore, that the reversioners were not 
entitled to relief so far as regards such proper- 
ties. 


Hindu Law.— [Conti nuedy 

-29.— (Widow).— (Concluded). 

As to properties, however, which had, admit- 
tedly, belong^ ’ to her husbaud and was 
left to her at his death, she was held entitled 
only to life-interest. She could not get, 
as to them, the absolute power of disposal, con- 
tended for on the ground that the husband had 
given away or devised them over to her, since, 
even under a giftior vrill of the husband, unless 
it contains specific words of inheritance, a wife 
takes only the ordinary woman’s estate in 
property inherited from males (6). Sankara 
Murthia Filial Sivasatiom PiUai v. Oppana- 
yana Haohiyar Animal, 21 T.L.R. 56. 

Sadabiva Aiyar, c.j., and Govinda 
Pilla#, if 

References.— (a) 10C. 824, JD. 14 C. 387, 
801, 20 C.n433, 10 B. 478, 25 M. 857, 28 
M. I, R. 

(b) 5C. G84, 11 B. 578, T. M. 387, 14 M. 
274, 22 B. 409, 27 M. 498, 27 A. 364, R. 19 
T*. L. R. 255 (P. B.), F. 

Sec , also, I, 518.520; ActXVofl856 (Imperial), 
No. 1. 

Hindu Law (Adoption), Nos. 1, 5, 9. 

Hindu Law (Alienation), Nos . 6\ 8. 

Hindu Law (Maintenance), No. 4. 

Hindu Law (Reversioners), Nos . 2, 10, 17. 

Hindu Law (Stridhanam), Nos. 1, 4 . 

Hindu Law (Succession), No. 3. 

Hindu Law ( Will), Nos. 2, 8: Limitation Act , 
Nos . 76, 100, Misjoinder of Causes of action. 
No. 2 ; Transfer of Property Act, No. 70. 

30.— (Will). 

(1) Wajibul-arss — Entry verified— Verifier's 
estate, if bound— Will. 

An entry in a Wajib-ul-arz, which a person 
Aas verified, cannot, by reason of such verifica- 
tion, be regardod as his will or as a document 
of a testamentary character by him. 

A rule qf succession laid dowu therciq cannot 
bind his estates after his death. AalkOdra V. 
Ganesh Farshad, 10 C.W.N. 249=1 M.L.T. 64 
(P.G.) * . 

Lord Macnagiiten, Sir Ford North, 
Sir Andrew Scoblk and Sir Arthur 
Wilson. 

(2) Construction— Gift to idol, if absolute— 
Provisions of will— interest of heirs. 

On the construction of a Will of a Hindu 
testator, which provided, after the appointment 
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Hindu Law.— (Continued). 

-80r— (Will).— (Continue . 

at .Mentors in el. 1, for certain legacies iu cl. 
% and then in el. 8 all the otMk estate* o f the 
testator were dedicated to his family idol, and, 
in tho six following clauses provisions apparen- 
tly inconsistent with an absolute dedication to 
the idol, were made, tu, provision for the 
maintenance, out of the income of the estate, 
of the testator's wife and otfcer relations, pro- 
vision for the marriage of his daugh- 
ters, for their residence and maintenance, 
Ao. } and finally in cl, 10 it was provided that 
the estate would remain vested in the family 
idol, that no one shall be heir thereto and 
that the properties shall not in any way be 
disposed of for any kind of debt of Any ^person. 

Held, that there was an absolute gift of the 
entire estate to the idol, left after the payment 
of tho legacies specified, and oubjeot te the dis- 
positions and payment of the expenses inci- 
dental thereto mentioned in the intermediate 
clauses of the will (a), Brinibash Dm V. 
Monmohlni DmI, S C.L.J, 224. 

Bampiki and Mookewke, ft. 

Reference.— (a) (1879) L.R. 6 LA. 1 82, D. 

(8) Construction of— Direction as to accumu- 
lation— validity of— 

It is not incompetent for a Hindu testator to 
direct accumulations. 

Principles governing the validity of directions 
for accumulation examined and explained. 

Bsjsndra Loll Agarwalla y. Baj Ooomari 

MlfUG.W.N. 65. 

Harixoton, J , 

References 1 C.W.N. 845=24 C. 589; on 
App. 2 C.W.N. 889=25 C. 662 and 4 C. 448, R. 

(4) Construction of— Appointment of Shebait 
to take effect after due administration of 
estate— Intention of testator — “ Senior in 
age among mg lineal descendants and 
heirs, M meaning of— Possibility of such a 
person not being in existence at death of 
testator* 

Where a testator's will provided that the 
senior in afee among his lineal descendants 
and heirs was to take charge, as shebait f of 
trust property dedicated to the worship of an 
idol, after the due administration of his estate 
by the Executors, and it was contended that 
possible andnot actual events must be taken 
ufc* 4 ttCQunt and that, following the rule in 
the oase'dl Tagore v. Tagore (a), the gift was 


Hindu Lw ^Gk*d$*utdy 

bad os the senjer ifi ago amongst tho lineal 
descendants might Wok At iu existence at tho 
death of tho loaMor. 

ItM, that the principle adopted in tho ease 
of Tagore v.^Taggre and Ononasdmbanda Pan- 
dora SannadH v. Vein Pandardm docs not 
apply. Biffeetwar Prasaana Suit ¥ . Bh4#b*fci 
Brasanna Ban, S CX.I. 606. 

Maclean, c.j. and Humretoar and Ram, 

ft. 

Reference.— (n)(^B.L.B. 877 , R. 

(5) Construction of beg uest of life-interest to 
iceman — Life estate, 

A Hindu executed a will in favour of his 
daughter-in-law (son's widow) in these terms : 
— “I have no aulad (meaning no male child, 
for he had a daughter) and, therefore, make 
this Will, in favour of my daughter-in-law, to 
the effect that, all the movable and immovable 
property, which is in my possession, at the time 
of executing this will, and any othe^ property 
which xnajfroomc into my possession in my life- 
time or to which I may become entitled, shall, 
after my death, remain in the proprietary 
(; maUkana ) possession of the devisee, and the 
said devisee shall be theowner (malik) of all the 
bequeathed property, and it shall be incumbent 
on the devisee to perform my funeral rites after 

my death the devisee shall be owner of 

the property that is left the after the funeral 
frites, Ac., the devisee has power in ease a 
my not adopting anyone in my life-time 
' to adopt, after my death, any person of my 

family whom she may think fit if any 

of my relations and heirs or any strangers, 
claim the bequeathed property from the devi- 
see then that claim shall be false.* 1 

After the death of the devisee, the plaintiff, 
a grandson of the testator's brother brought 
a suit for possession of the property bequeathed 
to her by the testator against the testator's 
daughter and certain descendants of one of his 
heirs. The question for determination Was 
whether, under the Will, the degghterdttdaw 
took on absolute ostate, or only a Ufe-interest. 

Held, that, having regard to the oemtatt and 
the rules for tho construction of Hindu 4 wills, 
the will, under consideration conferred only a 
life-interest upon the devisee (a). MyrnuMpt 
Salt* y. Kashi Math, 90*0, 119 (B). 

Scott and W»W 4 > 9,086 
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Hladu Law.^-iChntimal), 

Refer* ten,— (e) SI X.A. 7, 11 B, 69, 10 A 
A. 10, 17 B, 608, 10 C« 049, 0 OvW.tt> 009, 96 
A . 861, 10 A. 495, 93 A. 809, 9 Q.C. 990,19 A. 
188, 940- 884, p C. 44, 97 0. 049440 A, 495, B. 
,(0) OOftisructioi* of 1 Hll— Estate vested in 
interest as mil asm possession — Intestacy— 
Indian Succession 4ct (Xof 1806), 8. 169— 
Intention of the testator , 

W here it is possible to put a I’ensonable con- 
struction upon a will which results in a testacy 
that construction mUst prevail, rather than one, 
which leads to an intestacy (a). 

On the construction ol the will of a Hindu, 
which provided that, on the death of tHb testa- 
tor, his estate was to pass into the possession of 
his two widows and his nephew who wore to 
hold it, without powers of * alienation, in equal 
shares and further that, on the death of the 
senior widow, the nephow was to hold half of 
the whole estate and on the death of the second 
widow, the nephew was to have the whole estate 
absolutely. 

Held , that the widows were to have life-inter- 
ests in certain defined shares, varying from 
time to time, and subject to such life-estate, the 
nephew Was to take an absolute interest in the 
whole ; that, on the death of tha senior widow, 
the nephew had a vested interest in half of the 
property, though the actual enjoyment of that 
expectan^jnterebt was postponed till the termi- 
nation of thfr junior widow's life-estate, but 
that, as regards the other half, it was vested in 
interest as well as in possession m the nephew ; 
and that, therefore, on the subsequent death 
of the nephew, his heire weife entitled, as against 
the junior widow, to possession of half of the 
testator** estate. 

S. 159 of the Indian Succession Act doos not 
apply where there is a clear indication of the 
Intention of the testator. 

Quaere, whether the donee imposing a res- 
traint .upon alienation was valid and legally 
opera tivo? Hand akin! MM v. Arunbala 
MM, 8 GJjJ, 516* t 

tUxtau and Mookbbjice, w. 

Rtferenc *>—(<*) 80 Oh* X). 890, F. * 

(7) Ganstnietion^&xO Mailk. 

Ofceof the deft***, of a will provided: 11 as 
to shop l(fn nd&bcr) which these is in Madhav- 
pura, the same realise* a rental of Bs, 90 per 
year. My wife Bevkor shall take the rent of 


[ Hindu Luw^ipesttinui t> t 

80 »— {mi^CotitUwQ. 

the said shop. Should perehanoe anything 
have to be paid, to my creditors, then my wife 
t shall sell the said shop and pay (the ^defen- 
dant). She is the sole owner of the said shop." 
Held, on a consideration of the whole will, that 
the testator meant by the above clause to pass 
to hit widow an absolute estate in the house. 
Lalhhai Xulohand y. JUtohaad, 

8 Bom. L.R. 482 

Jbkkiss, c,j. and Asrost, f. 

References.— 81 B. 876, 9 I.A. 7 (14) and 97 
C, 649, R. 

(8) Enforcement of claim under a will made 
by a Hindu , relating to immovable property 
in Central Provinces— Probate of iritt wi- 
der the Probate and Administration Jet, 
whether necessary. 

The only Act of the Legislature, which pro- 
vides for the grant of probate in respect of the 
Hindu wills in the Central Provinces is the 
Probate and Administration Act, 1881. That 
Aot does not embody any provisions similar tq 
those of S. 117, Indian Succession Aot, and the 
Hindu Wills Aot of 1870, which extends that 
section to Hindus, is in foroe only in the ter- 
ritories subject to the Lieutenant-Govomor of 
Bengal and in the towns of Madras and Bom- 
bay. The consequence is that a person who 
claims under a will made by a Hindu 
in the Central Provinces and relating to 
immovable proporty there situated need not ob- 
tain probate of the will bofore instituting M* 
claim. Mt Ketki y. Kamal Loohan Pujari, 9 
N.L.B. 128. 

Dbaku-Bbqckmay, Own. J,c. 

References .— 18 A. 200, 21 B. 568, 17 C. 
272 and 14 tt. 454, R. 

(8-a) Bbrth of posthumous son—AppticabtiUy 
of doctrine of implied revocation to Hindu 
wills. 

Where a Hindu, 7 days before his death, 
willed away all his self-acquired property* not 
knowing that his wife was enciente at the time 
ol making the will, and so, the will did not 
contain any provision for the posthumous 
son 

Held per Subramania Aiyar , t* 

That the birth of the son has the* effect of 
revoking the will, if it does not appear that the 
omission to provide for the sou wea intentional, 
and the doctrine of implied rovoMtioaapplies tv 
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Hindu Law. — ( Continued ). 

— — -SO.— (WiU).— (Owduded). 

the case. Bearing in mind the extreme importance 
attached to the existence of male issue by every 
Hindu on religious and other grounds, and the, 
unlikelihood, as a rule, of a Hindu father 
contemplating the total disinheritance of his 
son, even with reference to his self-acquired j 
property, it is reasonable to lay down that the 
will is revoked, in point of lav, by the birth of 
mole issue. Although the Indian Succession 
Act has not provided for implied revocation of 
the kind, it is the province of the Courts, in 
deciding new cases ns the present, to apply 
recognised principles of general law bearing on 
the matter, leaving it to the Legislature to 
change the law, if it should deem fit to do so. 

Per Moore, J. (Contra):— 

There is no authority, eibhor in the 
Hindu Law before it was" modified by 
Courts of Law of legislation, or in any 
of the judicial decisions, for the proposition 
that, by the birth of a posthumous son, a 
Hindu’s will is revoked. The effect of S. 56 of 
the Succession Act, read together with Ss. 2 & 

3 of the Hindu Wills Act, is to lay down that 
the English Law ds to revocation of the will, by 
the marriage of the testator etc., does not apply 
to the will of a Hindu. Suhba Retfdi Y. Dorai- 
Munl Bathen, 1G M.L.J. 491. 

SUBRAMANIA AlYAK & MOORE, JJ. 

References 25 LA. 54, 8 C. 637, 118 M. 867, 
R* 

(9) Married daughter, estate taken by a, un- 
der a will and by inheritance — Status of a 
daughter with an adopted son— See Interest, 
No, 3, 3 C.L.J. 602. 

(10) Bight of Hindu daughter, a next rever- 
sioner, to sue for construction of will of fathor 
and for declarations incidental thereto— See 
Specific Belief Act, No. 10, 3 C.L.J. 224. 

(11) Hindu will Apeaks from the date of 
death — Presumption as to destruction of wills 
in India and in English Law. See Will, No. 
t, 8A.L.J.747. 

(12) Bight of a woman to alienate, by will, 
her Sridhan, other than Saudayika daring co- 
verture— Husband's consent, necessity of— See 
Hindu Law (Sridhan), No. 5, 7 Born. L. B. 
906 . 

$C 04 also, J, ; Act V of mi (Probat* 

'and Administration), No. 10 ; Hindu 
&'aw (Adoption), No. 3 ; Hindu Law (Self* 
Requisition), No. 3, 


Hindu Lbw* —^(Ctmcludtd). 

31.— (Wo&oa’s estate). 

Mere transfer of —does not amount to a loan 
of money unless and until money is actually 
realised thereon— See Limitation Act, No. 50, 
A.W.N. (1905), 181. 

Sec, also, 1 , Hindu Law (Sridhanam), So. 

Hindu Wills Aet. 

Ss. 2, 3, effect of, rend together with S. 56» 
Indian Succession Act— Doctrine of implied re. 
vocation— See Hindu Law (Will), No, 8-a, 
16 M.L.J. 491. 

Holiday. 

Hearing of case fixed for a, on arrangement 
with parties — Duty of parties to attend on such 
day— See Civ. Puo. Code, No. 89, 111 P.R. 
1906. 

Holidays. 

(1) Date of performance— Act done under 
Law or by order of Court or by agreement 
of parties— Court closed on last day— Ex* 
tension of time. 

If the law or Court directs a thing to bo done 
within a period fixed by it and it is impossible 
of performance on the last day fixed, for no 
fault of the party required or directod to do the 
Act, it will be recognised as properly, done, # 
it is done on the next day it is possiblo for 
formance. JJ? 

■ »-"V 

Where, by a compromise-docroe, 
sum of money was to bejfeiid to thoj|&^$frrtt 
pleader or deposited id Court wiJfcWi 8th 
October and a part of the moncj^ Ws paid to 
the plaintiff's pleader in time l£t the balance 
not paid or deposited till the >lbth November, 
tho first open day after the vacation, which 
commenced on the 8th October, when it was 
deposited iu Court. 

Held, the deposit was a valid one, as the de- 
posit could not bo made on the 8th October 
and subsequent days through no fault of tho 
party. Surendra Moran Mustafl y. Bouravlni 
Dasl, 3 C.L.J. 889-lOO.W.N. 585. 

Mitra and Gbxdt, 77. 

References.— 8 W. R. 223, 22 M. 179, 18 C. 
231 and 18 0. 631, F. 

House. 

eff/t 

Land necessary for convenient use of, right 
of Government to acquire— See Act 1 of 1894 
(Land Acquisition), No. 2, 9 D. 0. 81L 
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HwU. 

See, l, 529 and Limitation Act , No, 64. 

Husband, 

Imputation of sorcery against wife not 
defamatory of— See Defamation, No, 2, 4C.L. 
J. 390. 

Hpsband and Wife. 

(1) Petition by husband for dissolution of 
marriage— Claim for damages against co- 
respondent-^ Death of respondent , effect of 
— Abatement 

Where in a proceeding’ for dissolution of 
marriage in which the husband was petitioner 
and damages were claimed against the co-res- 
pondent, the pleader for the respondent inform- 
ed tho Court that his client had died ; held that 
the petition was liable to be thrown out on the 
ground that it abated by the doath of the res- 
pondent. 

Also since damages could not be decreed in 
such a case unless upon dissolution of the mar- 
riage by order of tho Court ; the abatement of 
the potition entailed abatement of the claiv.i 
against the co-respondent for damages. S. V. 8. 
k B., 60 P.R. 1906. 

Reid, j. 

See, also , I, 529 and Buddhist Laic , No. 5. 

Idiot. 

Marriage with an, validity of — See IV Act of 
1369 (Divorce), No. 2, 8 Bom. L.R. 932. 

Idol. 

See, I, Hindu Law (TTOW), No. 5. 

Illegitimate children. 

Whether — are within the scope of the Indian 
Succession Act — Soo Act X of 1865 (Succes- 
sion), No. 1, 8 Bom. L.R. 322. 

Illiterate Person. 

See I i Will, No, 1. 

Immovable property. 

Whether lease to cut trees in a forest is a 
transfer of interest in— See Registration Act 
(HI of 1877), No. 5, 3 A.L.J. 138. 

See, also, I, Limitation Act , No. 43, and 
Registration Act * No. 2. 

Improvements. 

Right of mortgagee, in a suit for redemption, 
to costs of— See Transfer of Property Act, 
No. 55, 9 0. 0. 18. 

See, also, I, Landlord and Tenant, No. 12. 


loam, 

(1) Deed— Grant— Inam lands, resumption of 
—Construction of deed— Presumption— 
Maintenance grant — Itevcrtion of Inerns • 

There wore certain mam lands in village V, 
which village A (a Zemindar), by a deed of 
1830, granted to his younger brother, the pre- 
decessor in title of the 2nd defendant. The 
inam was granted for the upkeep of a tank in 
V and of a tank in village S which was not com- 
prised in the grant of 1830. In Sept. 1892, the 
lands were sold to B (1st defendant) subject to 
the obligation to maintain the tanks and, in 
Nov. 1892, B surrendered the inam lands to the 
2 id defendant on the ground that he was unable 
to repair a breach of the tank in V and the 
second defendant accepted the surrender. 
But, in 1901, # B (1st defendant) sold the 
lands to the plafntiff, and plaintiff now sued to 
recover thorn. The question was whether the' 
2nd defendant was entitled to resume the lands 
in 1892. Tho plaintiff contended that the 
grant of 1830 did not convey to the 2nd defen* 
dint’s predecessor in title the propriotory right 
to the village V, that, if it did, the grant, 
being a grunt by way of maintenance, 
only enured during the continuance of the time 
of him for whose benefit the grant was made 
and that in any view the grant did not vest in 
the 2nd defendant’s predecessor the right to 
resume the lands on a forfeiture by the holder 
of the lands. Held, upon the construction of 
the grant of 1880 and on other evidence, that 
the 2nd defendant was entitled to resume in 
1892 and that tho 1st defendant, when he pur- 
poted to convey to plaintiff in 1902, had thore- . 
fore no title to convey. 

Prima facie in the* absence of some specific 
provision to the contrary, the grant of a village 
would include the right to resume the inam 
landa situated in the village. The grant being 
made for settling the younger brother’s claim 
to a share in the family property and for pro- 
viding for the maintenance of his branch of the 
family, it is unlikely that the grantor, whilst 
conveying the village itself, would reserve to 
himself the right to resume the mams situated 
in the village. 

Obiter . It may bo that, on the extinction of 
the 2nd defendant’s branch of the family, the 
whole of the subject matter of the grant of 1830 
will revert to the grantor’s successors in 
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title. VturiMal B«Mi r. PotMU VaBUtfe, 16 

M.L.J. 889. 

White, c.j., and Benson, j. 

8ee, also, I, 680.681; Hindu Law ( Alienation ), • 
No. d. 

iMUttdMP. 

Exchange of paUck ftn d muchilika between 
superior landholder and Inaradar holding un- 
der him— See Act VIII of 1805 (Bent Reco- 
very, Madras), No. 8, 16, M. I». J. 489. 

A plaintiff alleging invalidity of a mortgage 
eannot, afterwards, be heard to say that the 
defendant was holding as mortgagee — See Es- 
toppel, No. 1, 16 M.L. J. 5. 

Indian Companies Art. 

See Act VI of 1662. 

Indian Majoity Act. 

See Act IX of 1875. 

ladUn SmmmIoh Act. I 

See Acrr X of 1865. 

lEherttanea. 

(1) Right of murderer and his descendants to ' 
inherit to the murdered— Public policy. 

Suit for the possession of the estate of a mur- 
dered man by the minor son of the murderer, 
who was the paternal unole of the victim. It 
was found that the murder was committed with 
the object obsecuring the doceased'fc property 
and post of lambardar. Held, that the father 
of the plaintiff was clearly incapable of succeed- 
ing to the victim's property (a) and so the son 
was also excluded. This is so under the Cus- 
tomary Law as woll as under the Mahomedan 
Law (b). Nor would the p|aintiff be entitled to 
succeod on his father’s death. Muhammad 
Khan v. Sis Bams, 41 P. R. 1900=95 P.L.B. 
1906. 

Ch vrrftftH and Kensington, jje 

References.— (a) 74 P. R. 1900, F. (4) 18 P. R 
1895 (P.B.) and P.L.B. 1900(Cr.) 85, R. 

(2) — in Ludhiana, to estate of a deceased 
y adopted son- Heirs of adoptive father not those 

df the deceased son entitled to succeed — See 
(Peculiar to Punjab), No. 55, 117 
yufr 1906. 

Bight of widow to inherit along with 
among Amins of Ludhiana — See Cue- 
Tom'lfltOWAB to Punjab), No* 54, U6 P.R. 
1906, r , 


Injunction. 

(1) Temporary btjtotfkn— Attaint* opera* 
Hons cgmnmmM^ defendant mdet bona 
fide claim of title— £ 0 *$ to plaintiff from 
noii-&rtti?ation—Ralaince of convenience— 
Standing by—PrinHples on which tempo, 
vary injunction eJtould be granted. 

I The defendant company, acting under a 
bona fide claim of right, began to cut an incline 
and sink a pit, for the purpose of working the 
minerals in corain lands and had already finish- 1 
©d constructing a railway siding, when the 
plaintiffs sued for a declaration of their under 
ground rights in the said lands and for a perma- 
nent Injunction restraining the defendant com- 
pany from interfering with the same. They, 
also, applied for a temporary injunction pend- 
ing the hearing of the suit restraining the de- 
fendant company from proceeding with the 
boring operations, on the allegation that the 
lands were being rendered unfit for cultivation 
thereby. The Court of first instance granted a 
temporary injuuction mainly on the ground 
that the object of the suit would be frustrated 
if the defendant company were allowed mate- 
rially to alter the features of the locality. 

Held, that, in making this order the Court 
had overlooked certain material considerations. 

The balance of oovenience in this case was 
in favour of the defendant company being 
allowed to continue the mining operations. 
The loss caused to the company by stoppage 
would bo out of all proportion to the lo«*» ap- 
prehended by the plaintiffs, specially as the 
plaintiffs (of whose title there was no evidence) 
would, if successful, be able to recover damages 
from tho company, which was a substan- 
tial one and which did not enter as a mere wan- 
ton trespasser. Moreover, it appeared that the 
plaintiffs stood by for a considerable time 
whilst the defendant company was spending a 
largo amount of money over the works sought 
to bo stopped. ThiB is a circumstance of consi- 
derable importance in dealing with an appli- 
cation for injunction specially in the ease of a 
mining company. Bingarn Ooad Byndicata, 
Ld»Y« Indra Nath Chatter jee, 10C.W.N.178. 

(2) liuilding by stranger on another's land 
— . Right of owner to recover the land on re - 
inoval of building— Owner entitled to man- 
datory injunction . 

Plaintiff alleged that defendant had com- 
mitted an encroachment by pulling down *ft 
old wall and by oonstnxoting a new one, purify 
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Iqj uncttea^Confinwed). 

on his owu land and pertly on land belonging 
to the plaintiff, and for possession of his 

land onWnoval x>f ^^^exkoTOachxnont. Both 
the lower Courts foudd that the defendant had 
encroached, as alleged* but parsed decrees 
awarding only compensation to tbe plaintiff ; 
on the question , whether the plaintiff could 
claim a mandatory injunction or whether an 
award of compensation would afford an ade- 
quate measure of relief. Held, relief by way i 
of compensation in such a case as the preseut 
one is tantamount to allowing a trespasser to 
purchase another man's property again fc his 
will (a), “ It is a well established luw in England 
that, if a stranger builds on the land of another, 
although believing it to be bis own, thS owner 
is entitled to recover the land with the building 
on it, unless there are special circumstances 
amounting to n standing by so as to induce the 
belief that the owuor intended to forego Ins 
right or toon acquiescence in his building ou 
tbe land. This is also the law in India, with the 
exception that the part} building on the laud of 
another is allowed to remove the building" (A). 

In the present case, defendant has not oven • 
alleged any circumstances, which could give | 
rise to an equitable estoppel and tin 1 relief uskod i 
for in the plaint should, therefore, have been \ 
decreed to plaintiff. Seth Mohan Lai Parwar j 
v. Ghoudhri Chunnl Lai Parwar, 2 N.L.U. 4. ; 
Ibmay, j.c. 1 

References, — (a) 28 B. 298, b\ (b) 20 B. 208, ! 
V. 510 A. 845, Diatd ; 43 L.J. Cli, 790 and L.tt. 1 
1 K.C, 199, R. 

(8) Water-course, obstruct bn of- Injunction, 
mandatory and permanant. 

When a watercourse has been illegally ob- i 
trucced and completely effaced, the paity in- J 
jured is entitled to a mandator)' injunction to j 
compel the restoration of the water-course to j 
itH natural form, and also to a permanant in- 
junction to restrain the defendant from re- 
peating the wrongful act. Balabhadra Persad 
Singh v. Majiban alias Basmatia, 4 C.L.J .370, 
Ramfjni aud Mookehjek, jj. , 

• Reference :~40 N.Y. Ml, V. . J 

(4) Decree for perpetual — Application for j 

execution of— Notice to judgment-debtor, whe- | 
ther necessary — Belief not prayed for, whether j 
allowable— See Civ, Pno. Code, No. 101, 3 C j 
l;j. 119. i 

(5) Art. '379 of tho Limitation Act docs not 
apply to an application to execute a decree 
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Injunction.— (Concluded ) , 

granting— See Limitation Act, No. 729, A.W. 
N. (1906), 10. 

(6) Suit for — against u Municipal Board for a 
threatened act— Notice of suit, necessity for— 

> See Act I of 1900 (N.W.P. and Ouuu Munjci- 
PALIT1K8), No. 1, A.W.N.(190«), 107. 

(7) Whon — is not a consequential relief with- 

in the meaning of B. 42 of the Specific Belief 
Act— Sec Specific He lift Act, No. 11, 3 A.L. 
J.316. • 

(8) Father and son governed bv Dayabhuga 
School of Hindu Law— Improvement by son of 
family house out of his earnings — Father *k right 
to turn son out of the house and obtain an— 
Sec Hindu Law (Dayamiai.a), No. 1, 10C.W. 
N. 7G5. 

(9) Power of M amliitdar to grant -in case of 
obstruction or disturbance to tho me of roads or 
customary wajs-- Sec Act T1 f of 1876 (Bombay 
Mahlatdau*.), No. 4, 8 Bom. 9L.lt. 812. 

(10) Afore licences pomitted to use a piece 
of land as a ci cuiation ground, whether entitled 
to decree tor injunction m temped of thuland - 
Soo Licunck, No. I, 8 Bom. L.lt. 310. 

(11) Suit lor demolition of build mgs- Inter- 
ference with injunction gidii ted by Ijowcr Court 

- Soo Specific KEi.inr \n (T or 1877), No. 17, 
A.W.N. (190(1), 221. 

(12) - to prevent disturbance of cm sc men ts of 
light and air Substantial damage, material 
interference with physical comfort - See Ease- 
ments Act (V or 1882), No. 8, 30 B. 819. 

See, also , 7, .3.77 -"Ml: Cie. l*ro • Code, 

Nos. 382, ttOo ; Co- shams, No, 7; 
Ktnancnts, Nos, 1, 2,3; Kase- 
mentis Act ( V of 1382), No, 5 r 
Hindu Law (Reeci 'doners), 
No, 10; Jurisdiction (of Civil 
Com Is), No, 11; Landlord and 
Tenant, No, 6 ; Nuisance, No, 3; 
Right of Suit, No. 22; Specific 
Relief Act, No. 21, T/ ode JUark * 

* No. I. 9 

Injunction (Mandatory). 

(1) Right of landlord to, in reyieif of a build- 
ing erected b ?/ tenant -Landlord precluded by 
his conduct from claiming the injunction- - 
Discretion of Court - Stranger building on 
land with permission of tenant. 

Where the tenant of an agricultural holding 
constructs a building of a character not *ui ta- 
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Injunction (Mandatory).— (Conehidcd). 

ble to Buch a holding, with the knowledge of the 
landlord, it is the landlord's duty, not only to 
object to its construction, blit also to take legal 
proceedings to stop the progress of the work. If 
he does not do anything of that kind, but allows*, 
the building to be completed, he is not after- 
words entitled to a mandatory injunc-* 
tio for its demolition (a). 

Where a porson is admittedly the holder of 
the Kudivaram right, and another enters into 
an agreement with him, whereby that other is 
allowed to build on the laud, that other, though 
not himself the tenant, is nevertheless, not in 
the position of a wrong-doer. Ulagappan 
Ambalam v. Chidambram Chetty, 29 M. 497 . 

SUBRAHMANIA AYYAR & BENSON, JJ. 

Refei'cncas : — (a) 16 C. 252, S.A. No. 959 of 
1901 (unreported, but noted in 29 M. 500), A'. 

Insanity. 

(1) — of decree-holder when cannot save limi- 
tation for execution of decree — See Limitation 
Act, No. 15, 72, P.L.R. 1906. 

(2) See Hindu Law (Isiirhitanck), No 4, A. 
W.N. (1905), 265/ 

See, also , 7, Contract Act , No. 2 ; Hindu Law 
(Inheritance), No. 6, 

Insolvency. 

(1) S. 36 — Ch der to examine witnesses— Right 
of witnesses to appear by Counsel to shew 
that the order is prejudicial to his interests. 

A person, to examine whom as a witness an 
order has been passed by the Court under S. 36 
of the Indian Insolvency Act, 1841, is entitled, 
as of right, to appear by Counsel and to satisfy 
the Court that the order passed ex parte , was 
erroneously made. But, after once the order 
has been made, the party complaining of it 
ought to take out a rule to have it set side. 

It is not the right procedure to apply for its 
revocation just before the commencement of 
the examination without any previous notice to 
the other side. In re Manekji C&w&sjee, 8 j 
Bom. L.Jt. 85=1 M.L.T. 50. 

Chandavaiikau, j. | 

Reference .- - Petition No. 443 of 1905, Kxpl. | 
(2) Petition for , filed in Calcutta Court — i 
Adjudication in bankruptcy proceedings in ! 
: i England, steps in the Calcutta Court in aid { 
of — Public examination of applicants , hotv ' 
conducted. 

Some of the members of a firm filed a peti- 
tion in insolvency in the Court at Calcutta, 


Insolvency.— (Continued), r, 

Certain other memfeg^e having bean declared 
bankrupts in BaM^tey proceedings in 
England, the Trustee ^ Bankruptcy, there, 
moved tho Calcutta Court and obtained an 
order that the proceedings in the latter 
Court should be ‘in aid of' the said pro- 
ceedings in England. At the hearing of the 
application for personal discharge in tho Cal- 
cutta Court, it was hold, that the Official Re- 
ceiver and the Trustee in the Bankruptcy Pro- 
ceedings in England were only entitled to ap- 
pear, in so far as they applied to carry out the 
order f in aid,' and that they l^d no locus 
standi to oppose the application for personal 
discharge. Held, also, that the public exami- 
nation^ insolvents made in Calcutta at the 
request of the English Bankruptcy Court must 
be conducted by appointment of a Commis- 
sioner, upon petition in the ordinary way, to 
take the evidence for transmission to the Eng- 
lish Court; In the matter of Itaao Shr&ger, 83 
C. 1062. 

Sale, j. 

(3) Jurisdiction of the High Court— Order 
of Insolvency Court , if judgment of High 
Court-Suit on order for costs awarded by 
Insolvency Court, if -maintainable— C. 1\ 
Code,S. 244 — Limitation (Act XV of 1877), 
Sch . II, Art. 122— Interest. 

An order of the High Court, in the exercise of 
its insolvency jurisdiction, is a judgment of the 
High Court and a suit based upon such an 
| order is maintainable ( a ). * 

j Such a suit is govemal by Art. 122, Sch. II. 

; of the Limitation Act. 

| The plaintiff sued to recover tho amount of 
costs due under an allocator issued by the 
Registrar of the Calcutta High Court on the 7th 
of September, 1902, in respect of certain costs 
ordered by the Court in its insolvency jurisdic- 
tion on the 1st of June, 1832. The order did 
not provide for payment of interest. 

Held t that the plaintiff was not entitled to 
interest on the amount. Annoda Prasad la* 
nerjee v. Hobo Klssore Roy, 9 C.W.N. 952 ~ 
33 C. 560. 

Sale, j. 

References,— (a) 161. A. 15G=* 18 B. 520 and 
7 C. 74 =*9 C. L. R. 357, Refd. to . 

(4) Protection of judgment-debtor, who has 
applied for — in one suit from arrest in execution 
of other decrees— See Civ. Pfto. Cope, No. 203, 

9 O. C, 42 (B), 
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Imalven«y.—(Conc/fi4«Q . 


Inspection. 


See, also, I, 534, 535; Practice (Mis. Cases), 
No. 1. 1 

Insolvency let (fit. 11 A 12 Yle., eh. 21). 

1) S. 9 — Adjudication of an insolvent — De- 
parture of the person from jurisdiction with 
intent to defeat for delay the creditors. 

The jarisdiotion to adjudge that a person has 
committed an act of insolvency only arises when 
a petition complying with the conditions set 
forth in 8. 9 of the Act has been presented. It 
is, therefore, necessary to ascertain whether a 
person sought to be adjudicated an insolvent 
departed from the jurisdiction of the High 
Court with intent to defeat or delay his credi- 
tors or with like intent departed from his 
usual place of business or abode within the j 
jurisdiction. Abu Haji Bulleman v. Haji Jan j 
Mahomed Haji Mahomad, 8 Bom. L. R. G48. 

Jenkins, c. j. and Beaman, j. 

See, also , 1 , 535, 536 . 

Insolvency Act (St. 41 A 42 Yic., eh. 42.) 

(1) S. 31 — Effects of an insolvent — Sale l y 
Official Assignee — Sanction of the Codrt— 
Power of Court to set aside completed sale- 
practice. 

Under the Indian Insolvent Act, the Official 
Assignee has full power to sell the property and 
effects of an insolvent, and it is his duty to 
make sale of thesame with all convenient spoed. 
The sanction of the Court to the sale is not 
necessary. 

S. 31 of the Act docs not vest the Court with 
power to set aside completed sale. R. 8. Woon- 
wallaACo. v. N. C. Macleod, 8 Bom. L.R. 
470—30 B. 515. 

Jenkins, c.j. and Batty, j. 

Insolvent Debtor's Act of 1848. 

(1) S. 24 — Preference of one creditor not 
fraudulent . 

A person in insolvent circumstances may j 
dispose of his property in favour of one creditor 
even though the act may have the effect of dis- 
appointing other creditors. Where a debtor two 
mouths before insolvency transferred part of 
his property* to a creditor in preference to others, 
held, that the conveyance was not fraudulent 
within the meaning of S. 24 of the Act, and 
could not be impeached. The Official Assignee 
of Bombay v. Brfj Klehore, 8 A. L. J. 604 
~A. W. N. (1906), 250. 

Stanley, c. 7. and Knox, 7 . 

Reference .— 2 A. 474, F, 


See, I, Civ. Pro. Code, No. 91. 

Insurance, 

•See 1,513, 539. 

•Interest. 

(1) — accrued due not affected by damdupat. 

A suit against a Hindu debtor for interest 
actually and legally accrued is not barred be- 
cause the principal sum lent has been paid off, 

The rule of damdupat docs not divest rights 
that have accrued ; it mcreh r limits accruing 
rights. Nusserwanji Oowasji v. Luxman 
Bhikaji, 8 Bom. L.R. 82=*1 M.L.T. 49-30 B. 
452. 

Sin Lawrence Jenkins, c.j. and Batty, j. 

(2) Mortgage-deed— Date fired for repaymens 
of debt —Distinct covenant to pay interest at 
a stipulated* rate — Right to claim interest 
after the due date for the principal. 

The mortgage-dee d sued on stipulated for 
repayment of the mortgage-money within a year 
and also stated that interest thereon was pay- 
able by mortgagor at the rate mentioned there- 
in. The agreement with regard to intorest was 
distinct from, and independent of, the covenant 
for the repayment of the mortgage-money and 
there was nothing to show that the rate of in- 
terest was intended only for the period of one 
year fixed for the repayment of the principal . 
Reversing the decrees of the lower Courts, 
which allowed the mortgagee- plain tiffs interest 
at the specified rate only for one year and de- 
creed post diem interest by way of damages for a 
period of six years, held, ordinarily when a 
rate is fixed for interest, it is to bo paid until 
the debt itself is repaid unless there are clear, 
grounds for decidiug the rate to hold good only 
up to the time appointed for the repayment of 
the principal and iu this case accordingly plain- 
tiffs are entitled to claim interest at .the 
stipulated into for the ontiro period their mort- 
gage-money had remained outstanding. Radha 
Kishen v. Karlm-ulla, 92 P.R. 1905^50 
P.L.R. 1906. 

Chattekji and Johnstone, jj. 

Reference.—' 77 P.R. 1898. li. 

(3) An adopted son holds precisely the same 
position as a son born as regards inheritance 
from the adoptive mother's relation, • 

A childless daughter of a testator attains the 
status of a daughter with a son by adopting a 


son. 
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Interest. — [Continued). 

Where the failure ot the bequest to the 
adopted son is due to the fact, that the testator- 
did not live to adopt a son himsell.and to the 
(act that the power of adoption given by the 
will is void under the Hindu Inw, and not to 
the legal invalidity of the bequest : 

Held , that such failure of the bequest to an 
adopted son does not render the subsequent 
bequest to the daughter o£ the testator void. 
Radha Prosad Hullick v. Rtfni Moni Dassee 
» Peary hall Mullick v. Rani Mont Dassee, S 
C.Tj,J. 502»10 C-W.N. 095=38 0. 947. 

MaCMUK, CJ., SAT.K. HAKHIN.ITON, MlTUA j 
and Mookkrjkk, j-i. 

References. —5 0. 615 and 10 l.A. 188 F. 

(41 y Mention of decree granting mesne pro- 
fits interest irhetlier allowable when not , 

- provided for by decree. , ! 

Where a decree for recovery of possess.on of j 
immovable property granting mesne profits | 
during the dispossession of the decree-holder, 
tlie amount of such mesne profits being left for 
determination in execution of the decree, ma<te 
„0 provision for interest on the amount : Held, 
the principle upon which the judgment of the 
Judicial Committee in ( Uriah Chander Ldhvn 
v. Sasi SeMiareswar Hoy (a) proceeded upon the 
matter of interest in the case is a principle 
which inapplicable not only to the period down 
to the date of the delivery of possession, but 

also to the period subsequent thereto and the 
deoree-boldor is entitled to interest upon the 
mesne profits due to him, until sueh mesne pro- 
fits arc actually paid to him by the judgmeut- 

debtors. Girish Chander Lahlri v. Sasi 
gekhareawar Roy, 33 C. 329. 

Ghosk and Geidt, jj, 

Reference '- — («-) 27 C. 951, F» 

(S)— claim for, when usufructuary mortgagee 
foes not take possession of mortgaged pro- 
perty — Mortgage . 

Where ausutructuary motgagccdoes not take 
poBHOBsiati of the mortgaged property and there- 
by loses the profits which he would have othor- 
, wise obtained he cannot, subsequently, claim 
. .interest in lieu of those profits. Bhawani 
>.'y. -"^jgiyghad Singh y« Sahib Bin Lali 9 O.C. 144. 
-^Scwra* j.c. 

tfcrences , — 17 B. 425, B.P.P.J. (1877), 169* 

. 

ffiMortgage-deci'ce — Date of realisation, — date 
tif sale or date of confirmation . thereof . 


A mortgA^-decrw J^vailg provided loir 1 
mont of interestixpt^ihe date af.ffeattttfatii 
the question (dr decision was whether- the d&tC 
of realisation mentiGfcedin tho decree was the 
date of the sale under ! t or that of confirmation 
thereof. Held, that the Mortgagee war/ entitled 
to interest Up to tho date of the confirmatic^ df 
the sale. Megra/jMfarwari y. Nursing, 

Thakur, 33 C. 346. ^ * ; 

Maclean, c.j. and Getdt, j. 

Reference .— % 3 B. 264, 11. 

(7) Compound— provided for by a subsequent 
clause in a mortgage-deed— Previous clause as 
appropriate for a usufructuary mortgage-rCon- 
struction of deed — See Mortgage (Construc- 
tion), No. 1, 10. C.W.N 266. 

(8) Mortgage -decree- -Interest up to what w 
time and on what basis to be oalculatad— See 
Civ. Pro. Code, No.93, 8 C.L.J. 138. 

(0) — at the contract rate under a mortgage, 
due even beyond the date fixed by the decree 
for payment and up to date of realisation — Seo 
Transfer of Property Act, No. 75, 3 C.L.J. 
85. 

(10) A contract to pay— at rate higher than 
12 iwr cent., on rent is against the Bengal 
Tenancy Act and is not enforceable— See Act 
i VTII of 1885 (Bengal Tenancy),No. 27, 8 C. 
L.J.891. 

f 11) When a Mahomedan widow is not on 
titled to claim— on her dower— See Mahomedan 
Law (Dower), No. 1, 8 C.L.J. 541. 

(12) Stipulation to pay— at a higher rate,, 

when net a penalty— See Contract Act (IX <>f(' 
1872), No. 83, JO C.W.N. 640. -W y 

(13) Cessation of — on a mortgage from tho 
date of tender — See Mortgage (Redemption), 
No. 6, 2 N.L.tt. 62. 

(14) Allowance of —at contract rate alter the 
date fixed in the decree for redemption is not 
compulsory— See Mortgage (Redemption), No. 
9, 29 M. 170. 

(15) Whether— allowable on demonstrative 
legacies under a will— See Act V. of 1881 (Pro * 
bate), No. 17, 29 M. 155. ' 

(16) Enjoyment of debtor 1 # land in lieu of-*- 
is payment by him of-— so as to s&ve limitation 
—See Limitation Aot, No. 29, 16 M:L. J /99r 

(17) Paymontof— as suohVfbr purposes Of 

the Limitation Act— Balance struck mAcooubt 
Books— See Limitation Act (XV 0F l8t7)» N6. 
81* A*W.N. (1906h 214. * '* 
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(18) Higfarate^-^in ^ h a t'ow|w.»:y»« 

. See Coirta»Ct At;T (15C W l872)VNoy 84, 10 G. 
>V.N. 1090 ,; :■’■■■ ... ...; ■■ •••„■ 

(1$) Payment of <--as such, for purposes q! 
givirig Afteah star bof Ihni tation--See Limita- 
tion Act (XV of 1877), No. SO, 9 O.C. 221. 

(2j()) WHethe^rtiie Wqrd * Rent 1 in the Bengal 
Teiitocy At>t includes— Sec Act VIII op 1886 
(Bengal Tenancy)* No. 22, 11 C.W.N. 110. 

(21) Mortgage — Covenant to pay interest “at 
£ por o0nt” on redemption — Construction . 

In a mortgage, the words “ two per cent”, in 
the clause relating to the payment, of interest ou 
redemption, mean prima facie two percent per 
mensem. Lekha Singh v. Ohampat Singh, 28 A . 
784 (PX.) 

Lord Macnaohtkk, Lord Atkinson, Sir 
Arthur Wilson, Sir Alfred Wills. 

(22) Payment into Gourt— -Appropriation of 
suoh payment first for interest and then for 
principal— See Practice (Mis. Cases), No. 2, 
A.W.N. (1905), 167. 

See , also, I, &W-oA3: Civ Pro. Code, Nos. lit 
d? 101; Court Fees Act , No. 10 ; 
Decree , No. 10; Execution of Decree , 
No. 00; Mortgage (Hedemption), No. 
38 ; Transfer of Properly Act, No. 18. 

Interest (Penalty). 

See I, Mortgage (Hedemption), No. Id. 

Interlocutory orders. 

See, J, Misjoinder of Causes of Action, No. 1 
and Punjab Courts Act, 1881, No. 3, 

Intermediate land-holder. 

Whether— is tenant within the meaning of 
Act VIII of 1865 (Madras)— Superior land-hold- 
er, right of, to .proceed under the Above Act for 
arrearsof rent due by— See Rent Recovery 
Act (Vin of 1865, Madras), No. 4,16 M.L.J. , 
801. . | 

International Law. 

Sect,, 343. ; 

Interrogatories. , 

S£e, l. Civil* Pro. Code, No, 89, 

IniMcfcti^A^. 

Oontmot to sell, , contrary to public policy. 
Sen CoimXut ACT>- No, 12, 8 A. LX 802. 

Iaventtons amt Design* let (Y of 1888). 

SeeAot Vof 1888 (Inventions and Designs) . 


OP CASfcS; 

Irrigation. 

Whether a riparian owner can use for, the 
water of a natural stream— Seo Riparian 
Proprietors, No. 1, 4 C.LX 870. 

Jains. ' 

* See. I, Hindu haw (Jains). No. 1. 

Jalkar rights. 

(1) — Non-tidal and non -navigable river— 
Gradual encroachment upon neighbouring 
estate —Bight* of fishery over portion en- 
croached. 

Where a non- tidal and non-navigable river 
which formerly flowed through A estate, by 
gradual and imperceptible encroachment, came 
to submerge a portion of an adjoining estate 
owned by B. 

Held —' That A did not thereby acquire tho 
right of fishery over that portion of tho river 
which covered J&’s estate (a). Narendra Chan- 
dra Lahiri y. Suresh Chandra Lahiri, 10 C. . 
W.N. 540=4 C.L.J. 51. 

(those and Pariuteh, jj. 

! References. — (a) L.K. 4 cTp.l). 438, Expl., 

13 M.I.A. 467, relied ou. 

(j) Labes or Doha# formed by a river shifting 
its course-— Bight of fishery therein— De- 
cree. form of— 

Plaintiffs were, by virtue of a settlement 
with the Goverement, entitled to exercise their 
rights of fishery in a certain navigable river 
wherevor it flowed within the limits prescribed 
iu the settlement . The river receded and shift- 
ed its course, on account of an earthquake, 
leaving lakes — dnbas of sheets of water in the 
property of the defendant, a Zemindar, who. 
took possession thereof and prevented the plain- 
tiffs from enjoying their rights of fishery there- 
in. Hence, the suits by the plaintiffs for reco- 
very of doba* or lakes and for damages. It 
was found that some of these lakes ovdohas had ' 
communication with the main channel of the 
river and that communication between ethers' 
and the river had completely stopped. • " 

Held, that, as regards the dobas or lakescom- 
muuication between which and tho main chan- 
nel of the river had not stopped, the plaintiffs 
were entitled to recover possession and damages, 
irrespective of the question as to what might 
or might not be the righto of the partita whon, 
at a future date, such communication might bo 
completely stopped. Held, also, that as regards 
the dobaX) communication Ixitweea which and 
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Jalkar right*.— (Concluded), 

river had been completely stopped, the plaintiffs 
were not entitled to possession thereof or rights 
of fishery therein, because such dobas could no 
longer be considered as* a part of the river, but 
as private property belonging to the owner off 
the soil like the defendant in the present case, 
irrespective of the question as to what might 
or might not be the rights of the parties when, 
at a future date, communication might be res- 
tored (a). u 

With regard to the first mentioned doba, the 
lower Court had granted a decree to the plain- 
tiff to the effect that they would be on titled to 
exercise their rights of fishery therein, bo long 
as communication with river had continued 
throughout all seasons of the year. This por- 
tion of the decree was struck out by the High 
Court so fitr as that doba was concerned, 
Bhaba Prasad y. Jagadlndra, Hath Rai, 38 
C. 15. 

Ghose and Geiiit, jj. 

References.— (a) W. R. (1864), 108 ; ill W. R- 
27 and 17 C. 963, 7J. 

(3) See Fishery, No. 1, 33 C. 1349. 

Jats. 

Seely Customs (Punjab), No. 7. 

Joinder of cause* of action. 

Suit for rent of an agricultural holding and 
for amount agreed to Iks paid on account of a 
fishery — See Civ. Pro. Code, No. 59, 33 C. 601. 

Joinder of claims. 

A plaintiff cannot give or take away juris- 
diction by the addition of an unwarrantable 
claim— Sec Act Xok 1859 (Bengal), No. 2, 3 
C.L.J. 143. 

See, also, T, Civ . Pro. Code, No. 55. 

Joinder of parties. 

(1) Person jointly interested with plaintiff in 
subject-matter of suit , refusal by, to join as 
co-plaintiff, not necessary for impleading 
him as defendant . 

This suit was instituted for recovery of money 
due oil a promissory note in favour of throe per- 
sons, two only of whom figured usplnmtiffs, the 
other person T having been impleaded as defen- 
dant. Held on second appeal that the lowor 
Comfits ought not to have dismissed the suit on 
tbfe ground that the said person T bad been 
improperly made a defendant therein, because 
it had not been made out that ho had refused 


Joinder of parties •■*--~iContinued ) . c 

to be made a plaintiff i since, for the implead- 
ing as defendant of a person jointly interested 
with the plaintiff,, it is not. incumbent on the 
latter to establish that that person has dodined 
to join as co-plaintiff. Peria Karuppan y. 
Yelayutham Chetti, 29 M. 802. 

White, c.j. and Svrrhmania Aiyeb, j, * 

References .— 26 C. 409 & 24 A. 226, F. 

(2) Wrongly adding as defendants person, 
against whom no decree could be passed— Dis- 
missal of the person from the category of de- 
fendants— See Act VIII op 1885 (Bengal 
Tenancy), No. 37, 10 C.W.N. 216. 

(3) Non-joinder of a prior mortgagee, whose 
rights are admitted by all the parties to the suit, 
whether the suit is liable to be dismissed on 
the ground of— See Transfer of Property Act, 
No. 71, 29 M. 84 = 16 M.LJ. 50. 

(4) Suit by partnership for debt— Debt accrued 
due during life of a deceased partner— Necessity 
of representatives of the deceased partner as 
parties to suit fot debt — See Contract Act, 
No. 20, 10 P.R. 1906. 

(5) Suit by an auction-purchaser for the re- 
covery of purchase-money from the decree- 
holder on the ground of judgment-debtor’s want 
of title to the property sold— The judgment- 
debtor not a necessary party— See Civ. Pro. 
Code, No. 183, 10 C.W.N. 274. 

(6) Power of Court as regards — untramolled 
by questions of limitation — Sec Limitation 
Act, No. 34, 3 C.L.J. 576 = 10 C.W.N. 551. 

(7) Suit for profits by one sharer against co- 
sharer who has mortgaged his share — Whether 
co-sharer and his mortgagee may be joined as 
defendants— See Co-shaheks, No. 2, 9 O.C. 142. 

(8) Power of appellate Court to add persons 
not respondents when appeal was presented as 
parties respondents to appeal — See Limitation 
Act, No. 85, 88 C. 329. 

(9) Suit by one of two undivided brothers 
entitled to recover a debt within the poriod of 
limitation — joinder of other brother aftejr period 
of limitation, effect of — Soc Limitation Act, 
No. 36, 79 P.R. 1906. 

(10) Suit by sub-mortgagee for money due to 
him under the sub-mortgage — Point as to non- 
joinder of parties when to he taken — See Mort- 
gage (General), No. 10, 9 O.C. 238. 

(11) Suit for redemption, who should be 
made parties to a— Buddhist Law— See mort- 
gage (Redemption), No. 16, 8 L.B.R. 169. 
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Joinder of p*M**^C<yicluded). 

(12) Court adding a new defendant proprio 
motu — plea of limitation. See Civ. Pfto. 
Code, No. 42, 8 Bom; L. R. 942. 

(13) Suit for foreclosure — Portion of property 
exempted — Persons interested in property ex- 
empted not necessary parties— See Transfer 
of Property Act (IV of 1882), No. G8, 2 A.L. 
J. 030 (F.B.) 

(14) Suit by trustees on behalf of a temple — 

Persons interested in the temple as worshippers, 
impleading of, as parties to the suit— No mis- 
joinder— See Hindu Law (ReljGiojjs Endow- 
ments), No. 1, 15M.L.J. 475. * % 

See, also , I, Civ. Pm. Code , Nos. 5.9, 895 ; 
Limitation Act , Nos. 87, 89 ; Mortgage 
(Extinction of Security), No, 2; Eight of Suit. 
No . 88 and Transfer of Property Act , Nos. 
45, 47. 

Joint dome. 

Satisfaction of — by one of the joint judg- 
ment-debtors— Suit for contribution, ccgnisa- 
bility of, by a Small Cause Court— See Smat l 
Cause Col- jits Provincial Act IX of 1887, 
No. 12, 3 A.L. J. 6. 

Sec, also I, Civil Pro. Code, No, 118 

Joint decree-holders. 

Pa yments made to one of several— cannot j 
operato as a discharge of the decree as against 
all of them— -See Act V of 1881 (Probate), No. 
15, 3 A.L.J. 49. 

Joint owners. 

Competency of — governed by Marmukata- 
yam Law to divide their joint property by 
mutual consent, though no suit for compelling 
partition will lie— See Hindu Law (Marmaka- 
tayam Law), No. 1, 29 M. 62. 

See, also , I, 545. 

Joint possession. 

(1) Though separate possession of any speci- 
fic parcel of undivided property cannot bo given 
without partition, a co-parcener is entitled to — 
with a purchaser from another co-parocner — 
See Hindu Law (Joint Family), No. 2, 8 Bom. 
L.R. 99. 

(2) Exclusive dealing with joint propci'ty by 
one of the co-owners — Remedy of the other 
co-otcners—Form of decree. 

Chi the' death of a tenant of land which be* 
longed to several joint owners, one of the co 
owners obtained exclusive possession on the 


Joint possession.— (Concluded) . 

tenant's holding and had his name recorded 
as owner in the mutation department. The 
other co-rowners sued for joint possession to the 
extent of their interest "in the land, and they 
f asked also for interest pendent life and futuer 
interest and costs of suit and for no further re- 
lief. 

Held , that the decree to which the plaintiffs 
wore entitled was a decree declaring that they 
and the defendant were joint owners of the land 
and that the plaintiffs wore, as such joint 
owners, entitled to an account of the profits of 
the land. But the plaintiffs were not entitled 
to an injuction restraining the defendunt from 
dealing with the land without the plaintiffs’ 
consent. Phani Singh v. Nawab Singh, A.W.N. 
(1905), 233 = 28 A. 161. 

Stanley, c.j. and Bi.hkitt, j. 

Reference.-- A. W. N. (1894), 127 ; A. W. N, 
(1894), 1GG ; A. W. N. (1901), 48 ; 27 A. 88; 

A. W. N. (1905), ICO and 18 C. 10, Jff/rf. to. 
A. \V. N. (1905), 119, in part overruled. 

See, also , 7, Joint owner , Vo. 1. 

Joint-property. 

(1) Co-shares in, excluded from possession, 
right of co-sharers to joint possession . 
WheneVer new lands are formed by acoretion 
to an old estate, it is not competent to any co- 
sharer of the estate, who appears first on the 
field, to grasp possession of the land and hold it 
either as his Izamat or by settling tenants thereon 
to the permanent exclusion of the other co- 
sharers. Held , therefore, the seizure of posses- 
sion on the part of the defendants, in this case, 
having amounted to an act oi -reprisal commit- . 
ted in defiance of the rights of the plaintiff , who 
was a co-sharcr with them, the plaintiff was 
entitled to obtain joint possession with the 
defendants and not morcly to get rents from the 
defendants leaving them in exclusive possession 
of the joint lands. Burendra Narain Slnhav. 
Hart Mohan Misser, 38 C. 1201. 

Brett & Gupta, jj. • 

References, — 18 C. 10=L.R. 17 I. A. 110; 19 
C. 253~ L.R. 19 LA. 48 ; 28 C. 223, R. d D. 

Sec, also, I, 545, 546. 

Joint tenancy. 

Gift to two or more persons — Sae Con- 
struction (of Leeds), No. 8, A. W. N. (1905), 
170. 

See, also, J, Construction (of deeds). No. 18 • 
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Joint tort-feasors. 

(1) Cause of action— Guardian and minor 
—Appropriation of debt, dm to minor 
by third party . 

Tlie defendants New'. 1 to 8 owed a certain 
sum of money to the plaintiffs, who were 
minors. The defendant No. 9, who was a 
cousin of the plaintiffs, got the defendants Nos. 
1 to 8 to wipe out tho credit from tlio plaintiffs’ 
account and to appropriate it to a personal debt 
due to them by the defendant No. 9 and ht» 
brother defendant No. 10. This was done with* 
out reference to tho mother of the plaintiffs, 
who was then?: guardian. The plaintiffs sued 
the defendants Nos. 1 to 10 for recovery 
of their money. The Court - dismissed 
the suit against defendants Nos. 1 to 8 and 
decreed it against the defendants Nos. 9 to 10. 
The plaintiffs appealed from the dismissal of 
their claim against the defcuitynts Nos. 1 to 8 
and the defendant No. 9 appealed for the claim 
to be dismissed against him. 

Held, granting the appeal of the plaintiffs 
and rejecting that of tho defendant No. 9, that 
all the defendants were liable. 8ewa Ram Y. 
Klshen Rani, 147 P.L.R. 1900. * 

, Johnstone and Hurry, jj. 

Jote. 


f Judicial inquiry* 

(1) Inquiry ^ jc* Magistrate into a 

. crime alkgedj^^eioutto be comfoUted^r 
Inquiry, ewriifie$dial, certainty hqtjudi^ 
eal— Result# ti& oalm af the inquiry— 
Statement by a $®y, value of . , 

’■ 1 1 • ■" i' •* r - *i ' . 

When the Magistrate of a District received 
information which he apparently believed abd 
which, if true, show^ghat a grave crime was' 
being or was about tohe: committed, which, if 
successful, would result in a Tgreat wrong in 
respect to properties in his district, and when 
the said Magistrate caused some enquiries to he 
■ mflRe and took such steps as seemed to him 
necessary, in the emorgency for the prevention 
of the crime. 

A 

Held, that those enquiries, if they could bo 
called official in any sense, were certainly not 
judicial. The enquiries were secret, no notice 
was given to any body on behalf of the person 
principally interested, and there was hobody to 
check the mode in which the alleged statements 
were elicited, nobody to test the statements by 
cross-examination, nobody to watch the 
accuracy with which they were recorded, and 
consequently no weight can properly be given 
to the proceedings at or the results of such 
enquiries. 


See I, Landlord and Tenant , No. 42. 

Judge. 

Power of— to make local inspection without 
notice to parties— Seo Local Inspection, No. 1, 

m 0 . 188 . 

Judgment. 

(1) Necessity for writings— in appeals dismiss- 
ed under S. 551. C. P. Code— See Civ. Pro. Code, 
No. 288, ^ 0. C. 52. 

(2) Suit to set aside a — obtained by fraud, 
right to maintain— See Right or Suit, No. 1, 16 
M. L> J. 59. 

(8) Failure to pronounce— in open Court— 
Irregularity— See Civ. Pro. Code, No. 91, 8 
Pom. L. R. 229. 

(4) Meaning of, in cl. (15), Letters Patent 
—See Lkttkrh Patent (Calcutta), No, 2, 
33 0. 1328. * 

.(5) Whether order of Insolvency Court is a 
*.$"**£ High Court— See Insolvency, No. 3, 0 
9 ’ U 

‘ I 547, rM ; Civ . Pro, Code, No. 

X00 b ; letter* Patent (Calcutta), 
No. 7 ; Mortgage. (Construction), 
Ao, /; Small Cause Snit^No. it. 


When reliance is sought to be placed upon an 
alleged statement made by a boy, it must be 
proved that the language used was his own and 
not put in his mouth by the person conducting 
the examination, as nothing could be easier 
titan to extract by the latter process olmtfst any 
statement from a frightened child, who sudden- 
ly finds himself alone in the custody of strangers 
and some of them, officials. Ch&ndratang 
Himataang y. Hohanaang Hamiraaug, 4 C.L. 
J, 181—8 Bom. L. R.705 (P.C.)*30 B. 623«1 
M.L.T. 301. # 

Load Macnauohten, Sib ^ndrbw Scoble, 
Sir Arthur Wilson and Sir Alfred 
Wills. ’ 

References.— 22 W.R. 281, 7 I.A. 63, 25 <S, 
90, 28 C. 366, 18 A. 478 and 28 M. 499, R. , » 

Judicial Officers* 

Privileges of— Act done in discharge of duty, 
—Acts done within the limits of jurisdiction— 
Jurisdiction, meaning of— See AUt XyMFoF 
1850 (Protection of J UDiuiAt Offi&As); $<£ I, 1- 
7 Bom. L.R.951. . ’ \ % 

Judicial {Officers Protection Ret. ... 

Seo ActXVIII of 185ti. ; ' ’ ; 7 'll. 
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*n*i !«*•*. ' 

Order dimissing fo*lef*ult a ^titidn oi 
objection under S. 104 Eoi theBengjiVTehaiacy 
Act is not £443*0 Aor VlH of 1565 (Bengal 
^pkVOX) t Nb'2S, 0 C.L.J. 188. 

Judicial Proceeding. r * 

1* Slander of T*tte, No. 1. 

Jurisdiction. 

1.— GENERAL. 

&— of Civit Courts. 

8^-41* Orvtt and Revenue Courts. 

. High Courts. 

5. — of Judicial Commissioners. 

6. — of Revenue Courts. 

■ 7.— of Settlement Officer. 

8,— of Small Cause Courts. 

-l-MGenml). 

(1) — of Court — Exercise of discretion . 

When a Court, upon an erroneous view of 

the scope of a section of the Civil Pro. Code, 
applies it to a case to which it has no applica- 
tion, it acta without jurisdiction (a). Braja 
feftl* Debt v. Gurudas Vandal, 3 C.L«J. 293= 
38 C. 487. 

Rampini and MooNerjek, jj. 

References. — (a) 7 B. 841, 6 M.I.A. 134 (155) 
and 22 C. 767, Hefd. to. 

(2) Appeal — Value of suit for purposes of 
jurisdiction — Execution of decree— Attach- 
ment — Objection against — Declaratory suit 
for release of property from attachment— Civ. 
Pro. Code (Act XIV of 1882), 8s. 278 , $82— \ 
Suits Valuation Act (VII of 1887), 8 . 11. 

In a suit for release of property from attach- 
ment, made in execution of a decree, where the 
decretal amount is leas than the value of the 
property, the jurisdiction of Court depends ou 
the decretal amount and not on the value of the 
property (a). The fact that, in the plaint, the 
value of the property is entered as the value of 
the, suit for purposes of jurisdiction docs 
not affect the question of jurisdiction. 

/When, Undervaluation of an appeal has not 
prejudicially affected the disposal of the appcal- 
8. 11 Of the Spits Valuation Act bars any objec- 
tkm, raised on the ground that the appellate 
Court h3*4 no jnrisdiotion to hear the appeal. 

71 P.L.R, 1906 = 55 P.R. 

lfldeL * 

. La£ Cmind, J. . 

Reference^*) 11 A. 799, F* 

86 


Jurisdiction. —{Contimed). 

(8)— of appellate Court to stay pro^edings in 
the lower Court id pursuance of its order pend* 
ipg the appeal from such order— See Act VIII 
of 1890 (Guardian and Wards), No. 1, 8 C. 
L.J. 29. * ■ 

(4) Ex parte decree obtained without service of 
summons— Proof on record that, subsequently, 
non-service was "assented to— Such assent 
fraudulent— Court's power to investigate the 
subsequent fraud— See Gxv. Pro. Code, No. 77, 
3 C.L. J. 160. 

(5) — of appellate Court setting aside Exports 
decree or order to order restitution 1 of property 
taken in execution of the decree or order set 
aside— See Civ. Pro. Code, No. 4, 3C.L.J. 181. 

(6) Leave of the Court obtained under Letters 

Patent, ol, 12— jJuit as originally framed held 
rightly received by Court irrespective . of the 
leave — Jurisdiction of the Court to entertain 
suit— See Letters Patent (Bombay), No. 1, 8 
Bom. L.R. 56. • - ' 

(7) — of Court to file an award in, depends on . 
the value of the entire matter submitted— Bee 
Arbitration, No. 1,29 M. 44. 

(8) Appeal against an order of a Court in- 
ferior to a District Court, under S. 588 (cl. 17), 
Ctv. Pifc. Code, to which Court lies— See Civ. 
Pro. Code, No. 318, 2 N.L.R. 54. 

(9) Valuation for purposes of — of suit lor 
settlement of accounts — See Court Fees Act 
(VII of 1870), No. 6, 46 P.R. 1906. 

(10) Suit for restitution of conjugal rights— 
Valuation of relief sought by plaintiff determin- 
ing— See Act VII of 1887 (Sum Valuation) 
No. 3, 3A.L.J, 266. 

(11) Power of Court to determine, on an appli- 
cation under S. 525, Civ. Pro. Code, whether 
parties referred matter to arbitration— See Civ # 
PRO. Code, No. 268, A.W.N. (1900), 186. 

(12) — tor entertain suit to set aside btder 
awarding costs of a Magistrate trying a petition 
to set aside a Municipal election Soe Act I of 
1900 (N,W.P. and Oudh Municipalities), No. 
2, A.W.N. (1906), 97. 

(13) Loss of jewellery sent through * Post— 
Plqpe of . suing — performance of contract— Siee 
Civ. Pro. Qode, No. 28, 70 P.R. 1906. 

(14) — of a District Judge to withdraw an 
appeal from a Subordinate Judge to whom it 
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Jurisdiction • — (Continued), 

— — 1.— (General).— (Continued), 

had been transferred and transfer it to an 
Additional District Judge— See Appeal, (Gene- 
ral), No. G, 10 C.W.N. 841. f 

(15) First Class Subordinate Judge— Lands 
valuing below Hs. 5,000 situated outside his 
ordinary— but within his special— See Civ. Pno. 
Code, No. 26, 8 Bom. L.U. 516. 

(16) Suit when defendant resides out of — 
Leaved Court may be obtained after institu- 
tion of suit— See Civ. Pno. Code, No. 27, 8 
Bom. L. R. 543. 

(17) Suit for specific performance of agree- | 
ment of grant a putni lease and for possession 
of land —See Act VI op 1876 (Bengal), No. 2, 

4 C.L.J. 288. 

(18) — of Court to take proceedings under S. 
45 of Act VIII of 1890, when (Sue of the minors, 
for whom a guardian lias been appointed, lias 
attained majority -Act VIII op. 1890 (Guardi- 
an and Wards), No. 19, 16 M.L.J. 286. 

(19) — of District Judge to transfer case with- 
drawn by him from a Subordinate Court to liis 
own file— See Act XII op 1887 (Bengal Civil 
Courts), No. 5, 10 C.W.N. 902. 

(20) Whether sale officer has, to soli in execu- 
tion of decree in contravention of order staying 
of exeoution— See Pre-emption, No. 43, A J O. C. 
289. 

(21) Courts of law have no, to compel employ- 
ment of a particular person as priest— See Adop- 
tion, No. 1, 11 C. W. N. 147. 

(22) Exchange of occupancy rights— Suit by 
tenant for declaration that he is occupancy 
tenant by exchange. — See Act XVT of 1887 
(Punjab Tenancy), No. 12, 189 P. R. 1906. 

(23) Suit by purchaser of the right to recover 
arrears of rent against both land-holder-(veudor 
and tenant). See Landlord and Tenant, No. 

15, A.W.N. (1906), 304. 

(24) Suit to establish right to attached 
property — See Valuation op Suit, No. 1, 142 
P.R. 1906. 

(25) Possessory suit to which Collector is 
a party.— Jurisdiction of Mamlatdar to enter- 
tain suit.— See Act III op 1875 (Bombay 
Mamlatdars Courts), No. 2, 8 Bom. L. R. 

904. 

($M5)— for purposes of value, in a suit for par- 
tition, is the value of the entire estate sought to 
be partitioned— See Act vii op 1387 (Suits Va- 
luation), No. 5, 4 C.L.J. 509. 


Jurisdiction • — jp ontimed ). 

l.—(0®nepai).--(CjMc/iw^d). 

(27) Want of, for a Court to review its own 
decree, after dismissal of appeal therefrom — 
See Civ.Pro. Code, N#. 290, 4 C. L. J. 566. 

(28) Transfer of local— to another Court— ap- 
plication for execution to what Court to" be 
made— See Execution of Decree, No. 16, 9 
0. C. 281. 

(29) Court having, in suits for wrong to 
movables— See Civ. Pno. Code, No. 32, 8 L. 
B.R. 164. 

(80) — of execution Court to question validity 
of decree— See Act VII of 1889 (Succession 
Certificate), No. 1, a, 145 P.L.R. 1906. 

—2.— (of Civil Courts). 

(1) Suit on pro-note — Defendant resident of 
a protected Native State— Place of perfor- 
mance — British Indian territory — Civ. 

Pro. Code, S . 17. 

Suit on a pro-note, executed in a protected 
Native State in the Madras Presidency, the 
executant himself having his domicile there'. 
The sujfc was instituted in a British Indian 
Court, within whose jurisdiction the cause of 
action arose (i.e.), at a place where the contract 
had to be performed. Held , the British Indian 
Court had jurisdiction, the cause of action 
having arisen within its limits (a). In the case of 
contract, the cause of action arises at the place 
of performance even apart from the provisions 
of S. 17 of the Civ. Pro. Code. TadepallfBubba 
Rao V. Naw&b Sayed Mir Gulam Allikh&n of 
Banganapalli, 29 M. 69. 

Subbaumania Ayyar, Offg. c.j. and 
Sankaran Naik j. 

Reference.— [a) 26 M. 544, F, 

(2) A suit to set aside a sale in execution of a 
certificate under the Public Demands Recovery 
Act [I of 1895 (B.C.)] is maintainable in the 
Civil Court and S. 312 of the Code of Civil 
Procedure is no bar to such suit (a). G Irish 
Chandra Chongdar y. Golam Kaem, 3 C.L.J. 
235 = 10 C.W.N. 347=38 C. 451. 

Maclean, c.j. and Geilt, j. 

Reference.— 2d C. 73, F. 

t 

(3) Suits filed on the original side of a Mnn - 
niff's Court— District Court subsequently 
aajuiring small cause jurisdiction, effect of. 

Suits of a small cause nature, which at the 
time of their institution, were rightly filed as 
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Jurisdiction.— (CotUinu «l). 

3.— (ofClvll Courts— ( Continued) . 

, original suits in a Munaiff’s Court ought to be 
tried and disposed of as such notwithstanding 
the fact that , the Dt. Court subsequently ac- 
quired small cause jurisdiction pver the urea in 
wtycli the causes of action for the suits arose* 
Hannan Hambiyar y. Anantan Nambiyar, 
15 M. L. J. 491=29 M. 124. 

Davies and Boddam, jj. 

Reference* — 26 M. 212, R. and F. 

(4)— o/ Court to which a decree has been 
transferred for execution, to entertain suit 
based on the validity of the decree. 

The rule, that suits, for determination of 
rights to, and interest in, lands, should Ikj 
brought in the Court within whose jurisdiction 
the lands lie, cannot by any means be construed 
as giving jurisdiction to the executing Court to 
entertain a suit for setting aside an attachment 
of lands effected in execution of a decree of 
another Court, which lias transmitted the 
same for execution by the former Court, on the 
ground that the decree itself was null and void, 
because, the non-liability of the lands from 
attachment under the decree of the otheV Court 
is wholly dependent on the alleged invalidity 
of the decree and so long as the decree continues 
valid (which it docs till set aside by the Court 
which passsed it), the attachment itself con- 
tinues perfectly valid. Yelayudhan Nilakantan 
y. Kri^hnan Padmanabhan, 21 T.L.R. 188. 
Sadasiva Aiyak, c.J., and Kamachandka 
Row, j. 

Reference : — 18 T.L.R, 14, F. 

(5) —of Civil Courts, in suits by Government 
for possession of State-lands under Burma Act 
IV of 1898— See Loweu Bubma Town and Vil- 
lage Land Act, No. 1, 8L.B.R. 185. 

(6) Suit by hereditary Village Karnam of a 
proprietary village falling within Madras Act III 
of 1895 for recover} 7 of land attached to office — 
Denial by defendant of fact of land boing at- 
tached to offtco — Decision of question of title- - 
See Act III op 1895 (Madras), No. 2, 1 M.L.T. 
102 . 

(7 J— of a Judge to set aside on order which he 
would not have passed had he been informed of 
the true state of affairs— Sec Civ. Pno. Code, 
No. 191, 8 A.L.J. 458. 

(8) The express provisions of the C.P. Code 
are not exhaustive as to matters of procedure 


Jurisdiction. — (Continued), 

2.— (of Civil Courts) . — (Continued ) . 

and in cases where no specific rule exists. Courts 
have jurisdiction to act according to equity, 
justice and good conscience— See Civ. Pro. 
<Jodk, No. 285, 8 C.L.J. 67. 

(9) — in suit for possession as under-propriet- 
or by one who has boon ejected as ordinary 
tenant— Seo Act XXII of 1886 (Oudh Rent)* 
No. 1, 9 O.C. 37 (B,) 

(10) — to decree possession of land allotted in 
partition by a Revenue Court, when no posses- 
sion or formal possession delivered by Revenue 
Court— Seo Act XVII op 1876 (Oudh), No. 2, 
9 O.C, 70 (B.) 

(11) — to entertain suits brought, by parties 
to an application for partition before an Assis- 
tant Collector, for declaration of their rights— 
See Act XIX of *873 (N.W.P.), No. 2, 3 A.L.J. 
43. 

(12) — to pass a simple money -decree after re- 
moval of thccondilion.il sale clause on reference 
to Collector —See Act Hop iyp3 (Punjab), No. 
1, A.W.N. (190G), 14. 

(13) — of ordinary Civil Courts to entertain 
suit by share holders of a Company for a decla- 
ration of their right to vote at meetings of the 
Company— See Act VI of 1882 (Companies), 
No. 3, 10 C.W.N. 906. 

(14) Suit by a mortgagor against a mortga- 
gee's lessee, after redemption of mortgage — Soo 
Transfer of Property Act, No. 94, 3 A.L.J. 
517. 

(15) Suit for declaration that plaintiff is en- 
titled to get from his co-sharer the ainout due 
from him on account of arrears of revenue, 
whether maintainable in a Civil Court — See 
Act XXII of 183G (Oudh Rent), No. 2, 9 O.C. 
232. 

(16) A suit to recovor a tivinyo or ayo , whether 
a Civil Court can entertain — See Upper Burma 
Land and Revenue Regulation, No.l, U. B. 
R. Land and Revenue Regulation. 1. 

• 

(17) Acquiescence of defendant in the insti- 
tution of a suit in a Civil Court— See Civ, Pro. 
Code, No. 31, 7 Bom. L. R. 289. 

(18) — of District Judge, in a suit under S. 539, 
Civil Procedure Code, to direct the present trus- 
tee to hand over trust-properties to the new 
trustee or trustees appointed by tho Court un- 
der its decree— See Civil Procedure Code, N o. 
276, 2 A.L.J, 591. 
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Jurisdiction. —(Contimtwl). 

8.— (of Civil CourtM>)~-(Concluded), 

(19) — of Court — Consent of parties to have 
ovidonco taken in a particular way does not 
give to Court— See Practice (Mis. Casks) ^ 
No. ft) 7 Bom. L.R. 042. 

(90) —to call in question the exercise of dis- 
cretion by a Sub-Begistrar or Bcgistrar under 
S. 91 or S. 94 of the Registration Act, in a suit 
under S. 77 of the Act- See ftKuiBTRAi ion Act 
(IU OP 1877), No. 11 7 Bom. L.B. 742. 

(21)— of District Judge to entertain a suit for 
the recovery of trust-property improperly 
alienated— -See Civil. Pbo. Code, No. 276, 

2 A.L.J. 691. ' 

Ste, alto, 1, 54&-5S7; Act IV of 18^9 (Dicorct), *j 
No. 1 ; Act VII of 1889 (Succet- \ 
sion Certificate^ No. 4 ; Act 1 
of 1900 ( NW.P .), No. 2; Act J.1 
of 1901 (N.W.r.), Non. 2, 11 & 
16 ; Act Illof 1901 (N. W. P.) f 
No. 9; ^ct XII of 1996 ( Oudh ), 
No' 9 ; Act xrniofim ( Oudn 
lands), No. 4 ; Act X of 1976 
(Bombay), No. 1 ; Act XX oj 
1991 (Punjab-Municipal ) , No. 

2 ; Chauktdan Chatham lands. 
No. 2 ; Civil Pro. Code, Nos . 9, 
94, 99, 97, 114, 145, 272, 275, 
279, 919, and 929, Contract 
Act, No. 17; Court Fees Act, 
No. 3\ Fraud, No.lJ, Kumaon 
Rules, 1994, No. 1 ; Land Lord 
and Tenant,Nos. 1 2, 54; Lower 
Burma Town and Village Land 
Act, No. 1 ; Penal Code , No. I-a 
Regulation I of 1686 $ No. 1 ; 
Transfer of Property Act , No. 
IBand Valuation of Suit, No. 2. i 


3.— (of Civil and Ravenna Courts). 


(l)-Sait for possession of a grove— Defm- 
damt, zamindar — Civil Court incompetent 
to dnkrtavn suit-sale of grove by tenant. 


A case in which a tenant celling himself a 
grove-holder seeks to obtain possession of a 
tenancy against his landlord, is a case over 


jphieh Civil Courts have no jurisdiction. 


The original tenant was ejected in 1898, the 
g&Mtjnut Bold and purchased by one Medai 
^hdfi^ther with the original tenant, sold it 
to Mhgtfi Das, who brought the present stilt 
for fftiMRUOU. livid that the original tenant 


Jurisdictioa. —{Continued}. 

Muir and Revenue Courts). 

—(Continued)* 

and Medai had no right to soil and Bnhqui 
Das, purchased nothing. Vahid* Khatam v. 
Bulaqni Das, 8 A.L.J. 365»A.W,N.(1906), 140. 
Stanl&v, ca. and Knox, j. 

Reference .— 21 A. 297, B. 

(2) As to determination of right to mainte - 
nance-aUowmcc — Maintenance holder % 
claim for arrears of rent against— Rules of 
the British Indum Association of Oudh a* 
to payment of rent by maintenance holder. 

The plaintiff, a Talukdar, sued the defendant 
for armors of rent for a village. The defendant 
held the village as a maintenance holder and 
the rent payaldo by him depended upon the 
interpretation of the following rule framed by 
the British Indian Association of Oudh : — 

“ 1st — Persons whose land was always includ- 
ed in the Taluqa and who never got separate 
kabuliats This class will remain in posses- 
sion of what they actually had at annexation, 
rent-free during thoir lives, hut subject to pay- 
ment in second generation of 26 pen cent., to 
the Taluqdar, in the third 60 percent and 
will mot have transferable rights. Such per- 
sons must pay the Government revenue plus 10 
percent., to the Taluqdar and they will have 
heritable rights." 

Held , that according to the above rule the 
plaintiff was entitled to half the Government 
revenue in the second generation and in the 
third generation to the amount of the Govern- 
ment revenue plus 10 per cent . 

Held, further, that the rental for the pur- 
poses of these rules must be taken to be twite 
the Government revenue end not the gross 
rental calculated according to the jamabandis 
of every year. * 

The plaintiff also claimed a certain sunt 
which, he alleged, had been wrongly deducted 
by the Court of Wards on account of the defen- 
dant’s maintenance, while the defendant con- 
tended that the gusara allowance for certain 
years included in the plaintiff's claim should 
he sot off. 

Held, that it was not within the province of 
a Bent Court to determine whether the mainte- 
nance was or was not payable, or tenet off the 
gusara allowance, against the amount to tfta 
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Jurisdiction* +~(Cottfiwted), 

*■ . *>a.H** ChriS^M Bimys Courts). 

— (Oantmued). 

plaintiff. thfclwiP Mbhamed Xivib All Xluu 
T. Wahid AIM O.C. 179(B). 

Soon* and Well*, 7. os. 

* (8) Landlord and Tenant-Suit an band fin 1 
arrears of rent. 

A suit lor recovery of money due on a bond, 
the consideration lor which is arre&rb of rent, 
is cognisable by Civil Court and not by Revenue 
Court, Oapal Mia! v.Jassa, 99 P.L.B. 1906. 

OXATTEBJl, J, 

(4) A Revenue Court is the only Court of com* 
potent jurisdiction lor a suit for abatement of 
rent. A plaintiff (putnidar) cannot, in the first 
instance, sue in a Civil Court for a declaration 
that he is entitled to an annual abatement} of 
rent— Sec Act X of I860 (Bengal), No. 2, 8 C. 
hJ. 148. 

(5) A suit for adjustment of rent on the 
ground that the rent payable under a lease is 
loss than the sum nominally inserted in it is 
not a suit lor statement and in, consequently, 
maintainable in a Civil Court— See Act X of 
1859 (Bengal), No. 2, 8 C.L J.8 14. 

(C) A plaintiff cannot give away or take away 
— by the addition of an unwarrantable claim — 
See Act X of 1859 (Bengal), No. 2, 8 O.I*J. 
148. 

(7) Claim to recover possession of holding by 
tenaut— Variety of relief no ground for institu- 
tion of suit in Civil Court— See Act II or 1901 
(N, W. F.), No. 14, 8 A.LJ. 226. 

(8) — of Manila tdar to grant injunction in case 
of obstruction to use of roads or customary 
ways to fields— See Act III of 1876 (Bombay 
HAULatoaIIs), Ho, 4, 8 Bom. L.R. 812. 

(0J Suit to recover money paid to release pro- 
perty from unlawful attachment, maintainabi- 
lity of, in a Civil Court— See Contbct Act, No. 
97, A.W.N. $1906!, 114. 

(10) Thoquestion of the measure of right is 
• question of tilde and a suit involving the 
measure of right is cognisable hy a Civil Court 
—See Act XVH of 1887 (Punjab Land 
Revenue), No. 8, 46 P.L.R. 1906. 

(11) — —of Civil and Revenue Courts— Suit 
to recover land alleged to be the emolument of 
plaintiff’* office of kanuntt- -J-Mirndnut’s de- 
nial of plaintiff’s clean -Sue Act 111 of 1895 
(Habeas), No. 1, 1 M.U.T. 881. 
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Jurisdiction. —(Continued), 

— , 8 .— (of CMl And Revenue Courts).— 

(Concluded), 

See, also, I, Act XX Ilo/ 1866 (Oudh Rent), 
, Nos, 1 and 4 ; Act XVI of 1867 (Punjab 
Tenancy ), No* 6, 8 and 10 ; Act X V2t of 
1687 (Punjab), No, 3; Jurisdiction (of Civil 
Courts), No, 36, 

I.— (of High Courts). 

(1) — to examine in second appeal the evidence 
«.n to “ Usages having the force of law” — Sec 
Ctv. P»o. Code, No. 812, 29 M. 24 *16 M.L. 
J. 8. 

(2) It is competent for a sjpgle Judge of a 
High Court to reject an application for admis- 
sion of a second appeal— See Civil Pro. Code, 
No. 64, A.W.N. (19Q6), 68. 

(3) Commissiqn Agent— Place of payment of 
debt— See Letter* Patent (Bombay), No. 2, 80 
B. 167. 

(4) Administration-suit— Fraudulent decrees 
and deeds, setting aside of — See Administration 
am, No. I, 3 C.L.J. 189 (p!fc.) 

(5) — of Calcutta— Infringement of copyright 
—See Act XX of 1847 (Imperial), No. 1, 2 C. 
L.J. 511. 

(6) High Court’s, to stay proceedings m 
Small Causes Court — Reference to arbitration 
—See Act IX of 1899 (Arbitration), No. 8, 8 
Bom. L. R. 955. 

Sec , also, 1 , 557, 555 ; Ad XX of 1847 (Irn- 
pertal), No, 1; Civ, Pro, Code, Nos. 
42, 304, 328; Guardians and 
Wards Act (VIXTofim), No. 1; 
Jjettor* Patent (Bombay), No, 3 ; 
Res. Judicata, No, 3 ; Solicitor's 
Lien, No, 2. 

8*— (of Judicial Commissioners)- 

—of the Judicial Commissioner, Central 
Provinces, under Act XJX of 1841— See Act 
XIX of 1841 (Imperial), No. 2, 2 N.L.R* 72. 

— 6. — (of Revenue Courts). 

(1) Appeal against order under S. 98, Act XVI 
of 1887 (Punjab Tenancy)— Power of Commis- 
sioner to decide suits on merits — See Act XVI 
of 1887 (Punjab Tenancy), No. 17, 2 B.R. 1905 
(Rev.) 

(2) Suit for mesne profits by mortgagee 
entitled to poftaCbtiiou is a suit by a co-sharer 
within S« 77 (3) (k) of the Punjab Tenancy 
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Jurisdiction. — (Concluded). 

— — 5. — of Revenue Courts. —(Concluded) . 

Aot — Cognisable by a Revenue Court — See Act 
XVI or 1887 (Pcmjab), No. 18. 9 P. R. 1905 
(Rev.) 

(3) Suit to recover money advanced to mort- 
gagor for land revenue, whether cognizable by 
Revenue Court— -Sec Act XVI op 1887 (Punjab 
Tenancy), No. 11, 1*20 P. R. 1906. 

(4) Whether a Settlement O£ioer has — to act 
under verbal instructions from u superior settle- 
ment Court — Sec Act XVI op 1865 (N.W.P.), 
No. 1, 9 O.C. 301. 

See, also, I, Act XXII of 1866 (Otidh Rent), 
Norland 4; Act XVI of 1887 (Punjab 
Tenancy), Nos. 6, 8 and 10; Act XVII of 
1887 (Punjab), No. 3; Jurisdiction (of 
Civil Courts), No. 26. 

7.— (of Settlement Officer). 

See. I, Act VIII of 1885 (Bengal Tenancy ), 
No . 28. 

8.— (of Small Cause Courts). 

(1) — of small Cause Court — Suit for balance 
under accounts —Prayer in the suit, for dissolu- 
tion of partnership treated as mere surplusage 
—See Small Cause Courts Provincial, Act 
(IX of 1887), No. C, 3 A.L.J. 23. 

(2) The power of a Presidency K. C. Cfc., 
under S. 88 of Act XV of 1882, is not similar 
to the power of the High Court under S. 622, 
Civ. Pro. Code— See Act XV of 1882 (Presi- 
dency Small Cause Courts), No. 2, 8 Bom. 
L.R. 678. 

(3) Exercise of powers under S. 23 of Act TX 
of 1887 gives — to Court to try suit as an original 
suit— See Small Cause Courts Act Provin- 
cial (Act IX of 1887), No. 3, 29 M. 329. 

(4) Suit for recovery of rent of less than Rs. 
500 and for declaration— See Civ. Pro. Code, 
No. 314, 16 M.L.J. 432. 

(5) A Provincial Small Cause Court, whether, 
has— to entertain suit for compensation for 
diversion of watercourse — Sec Small Cause 
Courts Provincial, (Act ix of 1887) No. 10, 
184 P.R. 1906. 

See, also, +, Civ. Pro. Code. Nos . 179 d 838. 

IwU Ftti. 

r 

~r$ee i, LandUnd and Tenant, No. 53. 

Justice* Equity and good Conscience. 

— See Preemption, No. 4. 


Kabuliai. 

— not to be regard^ the equivalent of a 
lease — See Transfer op Property Act, No. 
Ill, 9 O.C. 296. 

See, also, I, Landlord and Tenant, Nos, 14 
and 18 and Rent , No. 1 . 

Karnavan. 

Right of, to resume possession of property, 
allotted for the maintenance of junior members 
of Tarwad— See Marumakkattayam Law 
(Maintenance), No. 1, 21 T.L.R. 159. 

Karnavan and Anadravan. 

See /, Malabar Law , No. 1. 

Kathiawar State. 

« 

—whether British territory— Relation of Bri- 
tish India with Native States, how ascertained 
- -Exorcise of Sovereign Powers of the Gover- 
nor of Bombay in Council through Political 
Agent— See Sovereign Powers, No. 1, 10 
C.W.N. 361. 

Khata. 

— signed by the son of the obligee— Promis- 
sory note— See Contract Act, No. 14, 8 Bom. 
L.R. 644. 

Khata Books. 

See I , Evidence Act , No. 9. 

Khoja Mahomedans. 

See T, 560. 

Khorposh Grant. 

r* 

(1) Landlord and tenant — Jungleburi lease — 
Construction * 

On the 22nd of April, 1824, the then Rajah 
of Jheriah executed a * jungleburi lease ’ to 
one Golok Mudi, the material parts of which 
were:— 41 In Mouze Tisra.. there are jungle 
lands, .the lands. . are now settled with you at 
a rental of Rs. 12. 44 You shall cut the jungle. . 
and prepare the lands. When the lands are pre- 
pared, rents will be assessed in the presence of 
five persons. . ,.On these condition! the lands 
within these boundaries with the jungle. . . .are 
given to you for jote and cultivation. ...” By 
| 1835 or 183G Golok Mudi had cleared the jungle 
and brought the land cleared into cultivation ; 
and the Mouzah had become separated from 
Tisra and named Golokdihi. A new agreement 
was, therefore, entered into ; its material por- 
tions were -* 1 You have been holding possession 
of Mouzah Golokdihi. . . .as jungleburi chuck. . 
You have now deared the jungle within these 



DIGEST OP CASES. 


558 


flhorposli 0*aai— (CwdudeS). 

boundaries ill MouxahVtolokdihi. Rs. 4745-0 
Are fixed as the tent/ 1 On a construction 
of the two instruments, held, (1) that the leases 
to Golok Mudi included the whole area of Golok- 
dihi and (2) that the leases related to the surfaoe 
and did not carry the subjacent minerals. Tltu- 
tam Xukerjee y. Cohan, . 2 C.L.J. 408=9 
C.W;N. 1078 = 15 M.L.J. 879= 7 Bom. L.R. 
920 (P.C.) = 8 A.L.J. 59 = 38 C. 208=82 I.A. 
185. 

Lord Davey, Sir Andrew Scoble and 
Sir Arthur Wilson. 

See, also , I, 561 ; and Mines, No. 2. 

Khotl Act. 

See Act I of 1880 (Bombay). * 

Khudkasht. 

See I, Act II of 1901 (N.U.P. Tenancy), 
No. 11. 

Krltrlma ion. 

The relation of a— -i.e., “ of a son bought" 
cannot now be validly created under Hindu 
Law — See Hindu Law (Adoption), No. 1, 1C 
M.L.J.22. 

Kumaon Rules, 1894. 

See, I, 562. ^ 

Kutehi Xomons. 

(1) Succession among , governed by the rules 
of inheritance muter Hindu Law — Power 
of son to administer father 1 s estate and to 
pay debts. 

Plaintiff H.S., aMemon merchant of Bombay 
and creditor of one J.M, the deceased father 
of defendants 1 and 2, filed this suit alleging 
that, immediately after the death of J.M. , the 
defendants took possession of his goods and 
proceeded to distribute it among the various 
creditors, not rateably, but in any way they 
liked, that this amounted to tort on their part, 
that they had rendered themselves liable as 
executors de son tort and that the said goods 
should he brought back and distributed among 
all the creditors rateably. Held, the deceased 
being a Kutehi Memon, his family was govern- 
ed by the rules of inheritance under the Hindu 
Law and his sons, the defendants, 1 and 2, 
were therefore entitled to administer their 
father’s estate and to pay up his debts to some 
of his creditors irrespective of its affect upon 
the others (a) and that defendants G and 7, 
who had rceived some of the goods in question 
in satisfaction of their claim, were entitled to 


Kutehi Memont.— (Concluded). 

retain those goods without being obliged to 
bring them into hotch-pot and share the same 
rateably with the other creditors. Hajl Baboo 
t. Ally Vohomed, 80 B. 270. 

Tyabji, j. 

Reference. — (a) 26 M. 792, F. 

Laches. 

(1) — on the part of a person having fora long 
time lain by without objecting to the terms of 
a deed disables him from denying the rights 
created thereby in favour of other persons — See 
Hindu Law (Trusts), No 1, 29 M. I. 

(2) — how far affects a suit for specific per- 
formance— See Specific Performance, No. 2, 
330. 688. 

See, also, I, 562-563 ; Administration , No. 2. 

Lakhiraj land. 

In a suit for possession of land % a landlord, 
the onus is oil him to show that the land is nial 
and Tiot of the defendant— See Landlord and 
Tenant, No. 2, 10 C.W.N. 484. 

Lakhiraj Title. * 

See I, Act 111 of MS (Bengal), No. 1. 

Lombard ar. 

(1) Powers of— to grant long leases. 

A lambardar is competent to execute a lease ef 
land for 10 years, without reference to other 
co-Hharers, where tho land would not otherwise 
he let and where it is for the benefit of co-shar- 
ers that the land he so let. Hukta Prasad y. 

] Kamta Singh, 8 A. 1,. J. 055-A.W.N. (lflOG), 
277. 

Strachey, c. j. , and Banerjj, .t. 

References : — S. A. 128 of 1898, decided on 
14th June, 1900, F. f and A.W.N. (1897), 207, 
T). 

(2) Power of — to grunt leases tor long terms 
—See Lf^SE, No. 3, 8 A. L. J. 689. 

See, also, I \ 564; Act XVII of 1837 (Punjab 
Land Revenue), No. 4 ; Jurisdiction (of Civil 
Courts), No. 31. 

Lambardar and Co-sharer. 

(1) Occupancy tenant executing a lease in 
favor of co-sharer— death of tenant without 
heirs — right to possession. 

Where an occupancy tenant executed a zar-%- 
peshgi lease in favour of one of the co-sharers 
and died without leaving any heir, held, that 
the co-sharer in possession could not be ousted 
by the lambardar inasmuch as he, in his posi- 
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Uwbwte and Co-Shaw.— (Conofnded) . 

(ioit oh co-sharer, was entitled to possesion of 
the land in suit. 8Mb Harain Lai v. Maulyi 
Mohammad Abdul Balk Khan, 3 A.L.J. 669= 
A.W.N, (1906), 969. , 

Stanley, c.j., and Knox, j. 

See, also % I t Registration Act (HI of 1877), 
No. 6. 

Land Acquisition Act. 

See under Act I of 1894, » 

Landlord. 

A suit on bond undertaking to pay debt due 
from— not a suit for rent— See Small Cause 
Courts PnoviNciAL Act (IX of 1^87), No. 4, 4 C. 
L.J. 402. 

Landlord and Tenant. 

(1) Denial of title— Forfeiture— Dectee of 
Court— Bengal Tenancy Act A VIII of 1886 ) , 
8s. *5, t78. 

Where the denial by tenant of his landlord's 
title is followed by a decree of Coart affirming 
such denial, such denial operates as a forfeiture 
and the landlord is entitled to khan possession 
of the land by ejectment of the tenant. Ram- 
(all Mohurer v. PranHari Beal, 3 C.L.J. 901. 
Ghosh: and Pabqiteb, jj. 

References.— (a) 2 C.W.N. 756 and 6 C.W.N. 
576, F ; 17 C. 196 and 2 O.L.J. 389, Dtstd. 

(2) Lakhiraj or mol— Onus— Pasture land. 

When a landlord sues for possession of land 
lying within the ambit of his estate on the 
ground that it is mal and not lakhiraj of the 
defendant, the burden of proof m the first in- 
stance is upon the plaintiff. 

The reason of the rule, as regards the burden 
of proof, is mainly that where possession of a 
long time by a defondant is admitted to be un- 
disturbed, the plaintiff most give affirmative 
proof of the land being part of his deeeunially 
settled estate. 

The foot of the land being pasture land raises 
a presumption in favour of the plaintiff. Sheik 
Milan y. Mahomed AU, 10 C.W.N. 434. 

MirRA i* 

References.— (a) 8 tt.L.R. 566, K ( b ) 20 W.R. 
2Q6, Ttlied on. 

0^/oinf lessors, irho are *tcnant-in-common 
uj lews —Applicability of But 
mdple in Transjet of Property Act (IV of 
%m), 8s. 87 ami 10% 


Landlord and v* * 

Wham there » awriljmta ewiedby oenMaeb 
with several Joint landtags, aocarArng to %bs 
English oases, that relation subsists, only, so 
long as all ot them wish it to continue, while, 
according to the Xndtan eases, it subsists until 
all of them agree to put an end to it ; and it is 
not competent toany one of them to determine 
a contract, which is entire, unless these are any 
special circumstances in the ease, like collusion 
between a tenant and one of the lessors, etc. 
But this principle will not apply when the suit 
is for ejectment and partition and all the ock 
owners are made parties, and a tenant-in- 
common may have ejectment to the extent of 
his interest on proper notice to quit. The rule 
of decision, contained in Ss. 37 and 109 of the 
Transfer of Property Act, though they have not 
been declared applicable, ought to he followed 
in such cases. In the case of joint lessors, 
the rent payable and the property to be sur- 
rendered by the lessee to one of them, except 
when all the parties agree, can be only ascertain- 
ed in a suit to which all the lessors and the les- 
sees are parties as in the case of apportionment 
of rent referred to in S. 109, Transfer of Property 
Act. Arl Raja Simhadri Appa Rao y. Pratti- 
pad Ramayya, 29 M. 29. 

1 Subbahmania Ayyah, Offg, c.j. ond San- 
HABAN NaIB, J. 

References*— 1 M. 883, D., 13 C. 76 at p. 77, 
5 U. 229 at p. 230, 14 U. 490, 24 It. 296, R. 

(4) Rent — Certain co-sharers in a Zemindari 
purchased certain holdings therein— Suit 
by a co-sharer-purchaser against other co- 
sharer-pnrehasers for resit of holdings occu- 
pied by them , maintainability of— 

The plaintiff and the defendants were some 
of the co-sharers in a Zemindari. They pur- 
chased certain holdings under the Zemindari 
and occupied them. The present suit was for 
the recovery of rent from the defendants in res- 
pect of holdings occupied by them. Held, in 
this case, there was no agreement by the co- 
sharers among themselves, that the occupying 
share-holder Bhould pay, separately, for the 
land he occupied, a fixed sum by way of rent 
to his co-proprietor. Though a oo-aharer ogn, 
in a properly constituted suit, recover his share 
of the promts of the land, he cannot do so inn 
suit framed an the footing of landlord and 
tenant, for that relation does not exist between 
the parties. Appeal allowed and suit dismissed, 
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Landlord and Tenant ^(Continued). 

Grindra Chandra Pal Chtwdhry v. Sreenathu 
Pal Chowdhry, 32. G. 567=3 C.L.J. 141. 
Maclean, c.j. and Bolmwood, j. 

(5 ) Co-sharers— Suit for arrears of rent or suit 
for settlement of accounts, . 

•H. L. (plaintiff), war in exclusive possession 
of a 12 anna share of the cultivated area of a 
village ; B was in exclusive possession of the 
other 4 annas. The uncultivated area was their 
joint property in the proportion of 12 to 4. An 
agreement was entered into as follows : — “If a 
co-sharer of village cultivate waste land newly 
broken up, rent at the rate payable by the tenants 
shall be taken from him.' 1 Thedefendant.lt, 
broke up some of the uncultivated iand.’ll. L. 
suod R as tenant for arrearH of rent. Held, on 
these facts, that the suit was properly brought 
and that it was hot necessary for the plaintiff 
to sue for a settlement of accounts. Hub Lai v. 
Ram Charon, A.W.N. (1906), 141. 

Richards, j. 

(6) When the tenant of a non-transferable 
holding executes a usufructuary mortgage of it, 
places the mortgagee in possession, abandons 
the holding and leaves the village, the land- 
lord is entitled to treat the mortgagee as a tres- 
passer and to ask for his ejectment (a). Rasik 
Lall Dutt y. Bidu Mukhi Bail, 10 C. W. N. 
719 ---4 C.L.J. 306=^83 C. 1094. 

Rampini and Mookerjee, jj. 

Reference. — (a) 10 C. W. N. 499=3 C. L. J. 

222, F. 

(7) Lease of a ghat with jote lands , rights of 
occupancy acquired over the jote lands, 

liability to ejectment from the ghat not affect - 
ed by. * 

Suit to recover hhas possession of a ghat. 
The ghat together with certain jote lands had 
been leased out for five yoars to the defendant’s 
predecessors in title at a certain annual jama 
both for the jote land and for the ghat. Those, 
were held over by the defendants for along time 
beyond the said five years. Held, though 
plaintiffs could not get rid of the defendant, so 
far as the jote lands wore concerned, by reason 
of the fact that the latter had acquired the 
position of on occupancy rayat, as regards those 
lands, yet the defendant’s position as regards 
the ghat was entirely different, no occupancy 
right having been acquired in the same and 
that plaintiffs were, therefore, entitled to a de- 
cide against the defendant for khas possession 
36 


Landlord and Tenant,— (Continued), 

of the ghat sued for. G. S. Hayes ». QM-. 
Barhl, 33 C. 460. 

Maclean, c.j. and I^ookerjee, j, 

, (®) Tenur * of groves— Qrone— tenure, inci- 
dents of— resumption of grow piecemeal— 
Land lord and groveholder, rights of— Con- 
tract to resume grove by portions. 

Held, that, where a plot of land had been 
given to a person to plant a grove thereon, the 
landlord was presumably not entitled to enter 

into possession of the portions of the grove 
which had become vacant or to cultivate them 
himself or to let them for cultivation to others. 
The plot must be taken to have been granted as 
a whole and the tenure must stand or fall as a 
whole, unless some custom or contract is shown 
to tho contrary. In the absence of proof of such 
a custom or agreement, it must bo held that the 
grantor of tho pfot gives the grantee a right to 
occupy the whole plot so long as it retains the 
character of a grove. Jwala Singh y. Saheb 
Din Singh, 9 0. C. 109. 

Chamier, j.c. * 

References, — S. D. B. R. No. 2 of 1992. S.D. 
B.R. No, 7 of 1893, 2 O.C. 78, R. 

(9) Occupancy lights—, Abandonment. 

An occupancy tenant cannot be said to have 
abandoned his holding merely because he had 
transferred it by mortgagee which he subse- 
quently redeemed, and attempted to sell against 
the rights of tho landlords. Hit Singh y. 
Muhammad, 3G P.L.R. 1906. 

Robertson and Rattigan, jj. 

(10) Land let to tenant for the purpose of 
planting grove— Property in trees. 

Where land has been let to a tenant for the 
spocial purpose of planting a grove thereon, the 
trees, in the absence of any custom or contract 
to the contrary, are the property of the tenant. 
Haidar All Khan y. Gangu, A.W.N. (1906) 
204. " 

Knox, j. . 

Reference.— A.W.N. (1901), 52, 1). 

(11) Houses occupied by tenants— appurtenant 
to their holdings— Ejectment— adverse pos- 
session. 

The defondants, cultivatory tenants, built 
and occupied two houses in the village for over 
twelve years, held that the buildings were 
appurtenant to their holding and so long as the 
cultivated lands in the village they were entitled 
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adverse (a). Dubri Lai i* fiholu Ral, 8 A .L.J . 
610=A.W.N; <10Cfc), *43. 

Bankbji, 9. ft 

Beference.—(a) 27 A. 81. R. 

* (12 )— Right of tenant io rebuild fallen house 
House in Meerut City— House in village. 

Bold, that the owner of An enclosure in the 
city of Meerut could not $revent the owner of a 
fallen house in :$at enclosure from re-building 
it. The . mse\0d'' house in a . village distin- 
guished. Mahomed Altai Hussain v. Mir, A. 
WJK. (1906), 179. 

Airman, j. 

(18) In a case where it was quite uncertain 
air to what was the date from which a tenancy 
in respect of non-agricultural land ran. 

Held, per Rampini, j.— That the presumption 
was that the tenancy was a monthly tenancy 
expiring with the last dayof each month of the 
Bengali year. 1 

Where the notice to quit with respect to 
1 such a tenancy was dated the 25th July, 1899, 
and was served on the tenant on the 8th of 
August following, and the tenant was desired 
to quit on the last day of the month dt Chait 
1806 (12th April, 1900). 

Held, per Rampini, j.— T hat the notice was 
valid. 

Further, that, when such notioe was given 
on behalf of Government, the Collector was 
competent to sign it. Rakhal Chandra Towary 
ir.The Secretary of State for India InCouneU, 
10 0. W.N. 841. 

Rampini and Wooduoffk, jj. 

(14) Transfer of non-transferable holding— 
Efficient— Abandonment-Sale. 

Ghosk, c.j. — Where a tenant of a non- 
transferable holding sold his holding, 

heldrS - In a suit by the landlord for recovery 
of possession from the transferee, that, if the 
transaction of sale was not meant to be an 
operative one, the title to the property still . 
continued with the tenant. 

That the true question was whether there 
was an Absolute abandonment of the holding by 
the tenant such hb would entitle the landlord 
to treat the purchaser as a trespasser. If the 
defendant was holding possession on behalf of 


Itakpnvi and ■’ 

(15) Suit by purchaser of ike rightto recover 

arrears of rep t, against both landholder 
{vendor) and tenant-— Jurisdiction— (RvM 
and Revenue Cmtrts. ' 

Held that a suit of rout 

the right to recover which hadbe&n purchased 
by the plaintiff from' the land-hbfder, hpth the 
tenant and the land-holder vendee being named 
as defendants, waA primarily a Revenue and not 
a civil Court Ruit. Murlidhar v. €hajju, A. 
W. N. (1906), 804. 

Knox and Richards, jj. 

(16) Rights of zemindars m respect of house- 

sites and gi'ove-tends — wajih .ul-ans— Gort- 
struetion of document. * 

The plaintiffs purchased six plots of land 
consisting partly of groves and partly of laud 
formerly the sites of houses, but since brought 
under cultivation, and, failing to get their 
names recorded as absolute owners of the plots, 
brought a suit virtually for a declaration of 
their proprietary title. 

It was shown in evidence that the inhabit- 
ants of the village in which the plots in suit 
were situated were in the habit of sel- 
ling and transferring their houses/ The 
Wajib-ul-arz set forth that ' the occu- 
piers of houses had this power, but all 
through the entries the sataindar was 
recognized, and it was stated that it a new 
house was to be built With the permission of the 
zamindar it must be obtained. The entry in 
the Wajib-ul-arz as to groves was Ip the effect 
that isolated trees and dumps W bamboos plan- 
ted by tenants might be cut by theta; as to 
rent-free groves, if the trees should die but and 
the land be brought into cultivation , rent must 
be paid, and that if a new grove was to be plan- 
ted the leave of the zamindar must be obtain- 
ed. 

Held, that the inference of law doxivable from 
the facts stated above Was that the plaintiffs 
were not the absolute owners of the plots . pur- 
chased by them KUhan Xunwar v« Fateh 
Qhand, A.WJtf. (1906), 807. 

Knox and Richards, w. 



tts mgebT OB' cases. m 


—M«m0of &im0*--8 i 7% Omfraet 4m\ 

Where. a plaintiff agreed to let A house to 
defendant, and placed it at the latter^ dis- 
posal, hut the latter refused to take the<house 
and broke thc aontraet (i without any justifica- 
tion* plaintiff VfMK held dhtitled to bring an 
action fbff'ffetto^ for the breach. 

The meaeiixe&f damages is the loss of rent 
suffered by the landlord, after deducting such 
stunts beinay recover from another source, 
and it is the landlord's duty to make reasonable 
efforts to. secure another tenant or otherwise 
cover the loss, unless he sues for specific perfor- 
mance. 

S. 73, Contract Act, does not help the defen- 
dant damage. The caused naturally arose in the 
usual course of things from the broadband was 
not indirect or remote. Laohmi Narain y. 
Yernon, 137 P. B. 1906. 

Reid, c. j. 

Reference :— b. B. 7 Ex. Ill, F. 

(18) Suit to recover rent — Relationship o/,— 
Contract— Privity of estate. 

In a suit to recover rent, the plaintiff must 
establish that the relationship of landlord and 
tenant existing between the parties rests either 
on contract or privity of estate. Hanjappa Y. 
YeokaUth, 8 Bom. L. B. 988. 

Jenkins, c.j. and Beaman, j. 

* 

(19) Suit in ejectment— Tenant' s transferee 
— Estoppel. 

Plaintiff's late Karnavan let certain land to 
the 1st defendant, who transferred his right to 
the second , and third defendants. The lease 
haying expired, the plaintiff sued to recover the 
land* . As possession of the land was, obtained 
by the third defendant from the tenant of the 
plaintiff's Karnavan (i.#., 1st defendant), held, 
he cannot oppose, the plaintiff’s claim on any 
ground such as that the land belongs equally 
to the Tyvashi of himself and of the plaintiff. 
Parattahath Kunhi Mayan y. Parattahath 
Muhammad, 16MJL.J. 361. 

Boddah and Sanxaran naib, w. 

Reference: — 13M. 336, F, 

(90), Lease, occupation of tillage without— Use 
‘■-to ndaomptitimi, pail on account of coinpen. 
cation fur—Prodednrc in appeal— Code of 
Cwti Procedure, 8s. £6* & 606. 


landlord and Tenant— (Cotitinu$(f} . , 

Held, that, where a person had with the con* 
seu^^ the M^dor entered into the collecting 
possessiopof a village as a lessee end had remain* 
e4 so for a certain perfrtf, though without a 
formal and registered lease, a suit for money 
against the occupant on account of compensa- 
tion for use and occupation of the village was 
maintainable (a), Mohammed Hasan Y.The 
Deputy Commissioner, Bahraloh, 9 0. C. 369. 
Chauzeb andtEvAKfi, j. cs. 

Reference : — (irt) 9 O. G. 996, R, 

(91) Denial ofretatUmstUp—Rurden af proof— 
Contumacious powsstomP-Danuige*. 

It is settled law that, when the relationship 
of landlord and tenant has once been establish- 
ed, it lies upon the tenant, particularly if still 
in possession of the premises, to* prove that 
the relationship has ceased to exist. 

Held , that double the original rent was a fair 
measure of what should be allowed to the 
plaintiff as damages for the contumacious pos- 
session of the premises by defendant. Qamar - 
ud-Din y Ahs&n llahi, 140*.L.ft. 1906. : 
Robertson, j. 

Reference : — (a) 4 C. 340, R» 

(92) Presumption that semindari tenant hoc 
occupancy rights , rebuttal of , by muohi* 
likau. 

In this case, the presumption that a zomin. 
dari tenant has permanent occupancy rights 
was held rebutted by the several muchilikas 
executed by the tenant from time to time for a 
period extending over ten years, in which he 
stated that he was bound to surrender the land 
at the end of the year at the landlord's plea- 
sure and without any notice. Kandregula 
Suryanaryana Bov y. Soraayya, 16M.L.J. 
667. - 

Davies & Benson, jj. 

(23) Entry — evidence of rent in favour of 
landlord— See Act VIII op 1885 (Bengal 
Tenancy), No. 37, 11 C.W.N. 153. 

(24) Suit by landlord for rent — Defendant's 
plea that landlord isonly a benamidar. Validity 
of— Sec Evidence Act, No, 85, 141 P.R.1906. 

(25) Landlord enhancing rent, duty of," to give 
previous notice to tenant under fL 78 of the 
Berar Lund Revenue Code- See B/nt, No. 
1, 2 N.L.B. 145. 

. (26) — Suit for valuo of share of produce duo 
from tenant— Suit brought more than three 
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Landlord and Tenant.— (Continued). 

years after rent was due by custom, but within 
three years after tendering jxitta— Limitation- 
See Act VIII of 1865(Rent Recovery, Madras), 
No. 6, 1 M.L.T. 315. o 

(27) Suit for rent and for a declaration as tor 
the propriety of patta tendered— Small Cause 
Suit — Second appeal — See Civ. Pro. Code, No. 
313, 1 M.L.T. 314. 

(28) Exchange oi patta and muchilika between 
superior landholder and Inamdar holding under 
him — See Act VIII of 1865 (Rent Recovery, 
Madras), No. 3, 16 M.L.J. 489. 

(29) Kahuliat from tenant is not a lease or 
the equivalent of a lease by landlord — Sec 
Transfer of Property Act, No. Ill, 9 O.C. 
296. 

(30) Rent paid by tenant, whether landlord 
could appropriate as for interest#— See Act VIII 
of 1885 (Bengal Tenancy), No. 22, 11 C.W.N. 
110 . 

(31) Drainago charges, whether recoverable 
from tenant by landlord — See Act VI of 1880 
(Bengal Drainage), No. 1, 11 C.W.N. 57. 

(32) Consent decree in terms of compromise 
— Forfeiture clause in the decree — Court’s 
power to relieve against forfeiture —See Civ. 
Pro, Code, No. 221, 8 Bom. L.R. 813. 

(33) Adverse possession of site for over 12 
years — Revocation of license — House of a perma- 
nent character. Sec Easements Act, No. 4, 3 
A.L.J. 760. 

(34) Agreement dividing holdings — Suit for 
possession of a moiety —Sec Act II of 1901 
(N.W.P. Tenancy), No. 9, 3 A.L.J. 735. 

(35) Sale in execution of a degree for arrears 
of rent at the instance of a co^jbarer landlord — 
Interest of unrecorded Mffftt how affected — 
Sec Act VIII of 1885 (Bengal Tenancy), No. 
25, 10 C. W. N. 176. 

(36) Liabilty to execute repairs— Denial of 
liability, by landlord — Burden of proof — See 
Transfer of Property Act, No. 112, 3 A.L.J. 
134. 

(87) Tenant dispossessed by trespasser— Right 
of landlord to sue trespasser — Limitation — See 
adverse possession, No. 1, 10 C. W. N. 343. 

(38) Right of landlord to issue patta to tenant 
for unaasessod house sites — Soe Act VIII of 
1865 (Rent Recovery, Madras) No. 8, 29 M. 
8L 


Landlord and Toaan^(Co»fin«od). i 

(89) Sale by occup ajffcy tenant of his holding 
to a third person— Right of landlord to eject— - 
See Act VIII of 1885 (Bengal Tenancy), No. 
30, 3 C.L.J. 343. 

(40) Entry by Settlement-Officer in rocord-of- 
rights as tenant— Tenant precluded from prov- 
ing he is a proprietor— See Attestation, No. 
1, 2 N.L.R. 65. 

(41) Validity of contract between — Providing 
for former’s re-entry on latter's death— See 
Act VIII of 1885 (Bengal Tenancy), No. 65, 
10 C.W.N. 533. 

(42) Suit by landlord for ojectment of tenant 
— provision of Kabiiliat inconsistent with the 

| Agra Tenancy Act — Maintainability of suit — 
j See Act II of 1901 (N.W.P. Tenancy), No. 10. 
A.W.N. (190G), 110. 

(43) Chur land — Presumption ofholding chur 
land continuously for twelve years — Burden of 
proof— Soe Act VIII of 1885 (Bengal Tenan- 
cy), No. 9, 33 C. 444. 

(44) Tenant’s building a house in village 
abadi and occupying it for more than twelve 
years, whether will constitute adverse posses- 
sion against zemindar landlord — See Adverse 

Possession, No. 6, 3 A.L.J. 6*27. 

* 

(45) Rent — Apportionment — Transfer of les- 
sor’s interest by operation of law — Soe Trans- 
fer of property Act (IV of 1882), No. 1, 33 
C. 786. 

c 

(46) Suit by landlord on a bond for arrears 
of rent— Jurisdiction — Suit cognizable by what 
Court— See Jurisdiction (of Civil and Reve- 
nue Courts), No. 3, 99 P.L.R. 1906. 

(47) Right of landlord to mandatory injunc- 
tion in respect of a building erected by tenant— 
Landlord precluded by his conduct — Discretion 
of Court— Stranger building on agriouitural 
holding with permission of tenant — Position 
of —Soe Injunction (Mandatory), No. 1, 29 M. 
497. 

(48) Surrender by tenant of his holding— Issue 
of notice by tenant condition precedent — See 
Act II of 1901 (N.W.P. Tenancy), No. 16, A. 
W.N. (1905), 201. 

(49) Landlord’s right to ejecta tenant-at-will 
— An inherentright of the tenure and not exclud- 
ed by other special remedies provided by 
deed— See Act XVI of 1887 (Punjab), No. 4, 
10 P.R. 1005 (Rov.). 
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Lgndlord and Tenant ^(Concluded). 

(50) Suit lor enhanoei^ent of rout by a majo- 
rity of landholders, maintainability of — See 
Act XVI of 1887 (Punjab Tenancy), No. 3, 8 
P.R. 1905 (Rev.) 

See , also, I, 564; 586; Act XIT of 1881 
(N.W .P.), No. 6 ; Act II of 1901 
(N.W.P. Tenancy ), Noe. 5, 11 ; 
Act VIII of 1885 (Bengal Te- 
nancy), Nos. 10, 88, 36, 21 -a; 
* Act XVI of 1887 (Punjab), No.6; 
Easements , No. 6 ; Hindu haw 
Religious Endowments, No. 2; 
Lessee and Lessor, No. 4; Limi- 
tation Act, No. 116 ; Mortgage 
(Sale), No. 4 ; Negligence 4 No. 2 ; 
Rent, No. 8 ; Transfer of Pro- 
perty Act (TV of J 882), Nos. 81 
and 84 ; & ' Village Abadi , No, 1 . 

Land Registration Act (Bengal.) 

(1) S . 78 — Suit for rent by assignee from 
unregistered proprietor — Maintainablity . 

S. 78 of the Act has no application to tho 
case of a person to whom rent has boon as 1 ign- 
ed by a proprietor whose name has not boen 
registered under the Act. Syed Serapat Hos- 
sein v. Tarinl Prosed Dobey, 11 C.W.N. 141. 

Giiose, c.j., and Carpeusz, j. 

Land Revenue Aot (C. P. Act XYI of 1889). 

(1) S. 87-— awards of proprietary rights % at 
the settlement, legal effect of the grant of— 

Thp award of proprietary rights, at the time 
of the settlement, did not have tho effect of 
conferring, on the grantee, any rights new and 
not pre-existent ; nor did it take away, from 
the grantee, rights obtainod and held other- 
wise than through the award. The effect of 
the award was to make the estate heritable and 
alienable, but these new incidents of tenure 
were only to be enjoyed side by side with any 
restrictions imposed by tho personal law of the*, 
holder. If, for instance, an estate was self- 
acquired in the hands of a man, it remained 
self-acquired ; and if it was stridhan in the 
hands of a woman, it continued to be stndhan. 
So, when any question arises as to the devolu- 
tion of property or as to the power of alienation, 
it iB necessary to go behind the grant and to see 
what the position of the grantee was prior to 
the award and to ascertain the nature of tho 
pre-existing rights in the grantee. Nilkanth 
Rao Udhojl v. Bambhoo Mall, 2 N.L.R. 1. 

ItSMAY, J.C. 


Land Revenue Aot (C. P. Aet XYI of 1889). 

— (Concluded). 

(2) S. 151— Award of Collector under— sub- 
sequent reference to the Court under the 
Land Acquisition Act , S. 19, whether could 
be made. 

In accordance- with the provisions of S. 151 
of the Central Provinces Land Rcvetiue Act, the 
Collector awarded to tho plaintiff a sum of 
money as compensation for the infringement 
of his rights. Subsequently, on the application 
of the plaintiff, a reference was made by the 
Collector under S. 19 of tho Land Acquisition 
Act, but the District Judge refused to act upon 
the reference, on the ground, that there was 
no provision in S. 151 of the Act regarding re- 
ference to Civil Court. Held, there is nothing 
in tho Act restricting the jurisdiction of Civil 
Courts to determine the compensation payable 
under S. 151. t The intention of the section, 
clearly, is that those provisions of the Land 
Acquisition Act, which relate to tho making 
of an award, including the reference to tho 
Court, shall be applied in tho matter of 
the deterni inntion of ^bhe compensation 
payable under the section. Govlnd Rao Badk&s 
y. Collector of Nagpur, 2 N.L.R. 172. 

ISMAY, J.C. 

Land Revenue Aot (N.W.P. andOudh). 

—See Act III of 1901 (N.W.P. and Oudh.) 

Land Revenue Act (Punjab). 

—See Act XVII of 1887 (Punjab.) 

Land Revenue Code (Bombay). 

— See Act V of 1879 (Bombay). 

Land Revenue Code (Berar). 

(1) S. 78, Landlord’s duty to give notice 
under, before enhancing rent — See Rent, No. 1, 
2 N.L.R. 145. 

(2) S. 205, pre-emptor’s right under, when 
could be dofeated by rc-salo to vendor — Sec 
Pue-emption, No. 42, 2 N.L.R. 150. 

Land Revenue Rules. 

— Sec I, Revenue sale , No. 1. 

Land and Revenue Regulation. 

(1) S. 58 (2) Interest in land under, 

whether an easement of way is an— Civil 
Courts, whether, could entertain a suit 
regarding such right. » 

Plaintiff sued for a declaration of a right of 
way m an casement over certain State Land in 
tho occupation of defendant. Tho latter object- 
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Land and Revenue 

ed that the suit was barred by S. 58(2) (ii) of 
the Regulation and the question bad tobe 
decided what was to be understood by the word 
4 interest* in the said Beotian. 

Held, the present suit to establish a right (I 
of way should be regarded as a suit to establish 
an 1 interest 1 in State Land within the mean- 
ing of S. 53 of the Regulation and that the 
jurisdiction of the Civil Courts to entertain 
the suit was barred by the Regulation. Mi Ma 
Gyl v. Kga Share Zln, U.B.R. (1905), Land 
and Revenue Regulation, 1. 

Shaw, j.c. 

References.— V.B.R. (1807-01), 257 and 209, 
R. 

Law Merchant. 

—reproduced in the Negotiable Instruments 
Act— See XXVI of 1881 (Negotiable Instru- 
ments), No. 4, 1 M.L.T. 377. 

Lease* 

(1) Act No. IV of 7882 ( Transfer of Property 
Act), Ss. 10 , 110 (g)— Perpetual lease— Co- 
venant against alienation without covenant 
for re-entry— Construction of document . 

Where a perpetual lease of a village to the 
lessee and his heirs contained a oovenant 
against alienation by the lessee, but no cove- 
nant giving to tho lessor a right of re-entry 
upon breach of the former covenant, it was held 
that the successors in title of the lessor could 
not recover the property, the subject of the 
lease, from the alienees of the successors in 
title of the lessee. Netrapal Singh y. Kalyan 
Das, A.W.N. (1906), 60»3 A.L.J. 196-28 A. 
400. 

Knox and Airman, jj. 

References.— 17 C. 820 and 26 M. 157, F. 

(2) A permanent lease including 11 all right 
of various kinds*' with the exception of the 
homestead? includes the minerals. Shyama 
Charan .lfnndi y. Abhlram Gotwaml, 3 C.L. 

J. 806-10 C.W.N. 738 s 33 C. 611. 

IRXaclean, c.j. and Geidt, j. 

*• (3) Lambardar— poteers to grant a long lease 
— Lease for seven years . 

> Ktamtmdar has no power to grant a lease of 
eo-pataenery land beyond such tom as the cir- 
cumstances of the particular cose require (a). 
'.Ju^this case, tho lambardar had granted a 


Laaac*— 

lease.rfbrscven' yewfvMch -was , sat -aside 

Chaitray Y.Nawala,* vi&J. 

( 1906 ), 257 * , > 

' Stanley, c.i. and Knox, j* - , \ ; ■ 

Referenoes^a) 207 and 20 A 

488, F. 'T' ’ * 

. (4) Rower of lambardar to grant a*— for a 
period of 10 years— See LAtog^AE* No. 1, 8 
A.L.J. 655. V * ' ' 

(5) Whether— to cut trees in ^Jann^t^a 
lease of an interest in immovable property— 
See Registration Act (In of 1887), No* ^ 3 
A.L.J. 186* . ^ 

^6) A'raiyat taking a Zuripeshgi — construed 
as a cultivating lease — Occupancy, right of, 
whether can arise— See Act VUI of 1885 (Ben- 
gal Tenancy), No. 15, 10 C.W.N. 361. 

(7) Provision in — inconsistent with the Agra 
Tenancy Act, effect of, on the light of eject- 
ment— See Act II of 1901 (N.W.P. Tenancy), 
No. 10, A.W.N, (1906), 110. 

(8) Grant of Putni of certain mahals as well 
as of lease of certain jote-lands within them at 
a fixod indivisible rent— See Regulation VIII 
oF 1819 (Bengal), No. 5, 3 C.L.J. 878. 

(9) — exceeding one year, when not compul- 
sorily registrable— See Registration Act (III 
0Fj 1877), No. 16, 8 Bom. L.R. 580. 

(10) Notice to quit when to be given— pre- 
sumption as to monthly tenancy— See Transfer 
of Property Act, No. 111-a, 16 M.L.J. 538. 

(11) Granted by a manager without sanction- 
of Collector whether void or voidable— See Act 
IX of 1879 (Court of Wards, Bengal), No. 9, 
10C.W.N. 126, 

See, also , 1 , 588-592 ; Land lord and Tenant, 
Nos . 6, 11, 84, 99; Lessor and 
Lessee , No. 4 ; Limitation Act, 
No. 116 ; Minor , No. 5 ; Mort- 
gage (Sale), No. 1; Registration , 
No. 5; Registration Act , No. 2 ; 
Specific performance, No. 5a 
T ransfer of Property Act, Hoe. 79, 
60,81,69. 

Legacy. ■«'; •' 

See I, Hindu Law (WW), 2fy. t> 

Legacy (Spacifle). 

Seel, Act V of 1882, No. 8. 



m 


digest of cases . m 

■"'vA'fe ,[ Ltttwt latoat (lwnlM|V ; . 


Qlxec&Lt £fe^$K;i$ O.C 68, : 

( 2 ) EM y Q0d^fio*le «id affidavit of Ldgs»T 
PractitioimrV fee feefcff filed subsequent to 
judgmeuMSee VtndgA qf *bn N.W\P. (Sian 
Coubi}., Vo* ? r A;W^;<1906), 169, 

s# t mbtvm*s98* 

Ui%\FrwMtkmcr%^ (XYHIofit79j. 

See Aar JTVIIIqF 1879 (Legal pbaotionkba). 


ting, horn during wedlock not 
cen|mt^d proof of— See E vidence Act, No. 29, 
28P.B/1906, 

See, also, I,AttXV of 1856 (Widow Mdn'iage), 
Nos. 1 A 3; 


(1) Mineral tand subsoil rights , reservation of, 
by lessor^Sttbsequen t lease of mineral 
rights— Incidental rights , and all other 
rights over the surface. 

The lessor of the surface-land, in excepting 
the coals and other minerals, impliedly Reserves 
to himself, as a necessary incident, the right to 
dig for and win the ooal. 

The reservation or grant of mineral rights, 
apart from the surface rights, must be taken to 
carry, as incident to it, the power not only to 
go upon the land and work the minerals known 
to be underground, but to go on the land and 
conduct the ordinary preliminary operations, by 
boring or otherwise, to ascertain (when it is 
not known) if there are minerals underground. 

The holder of the mineral right is entitled to 
the reasonable use of suoh portion or portions 
of the surface-lands as he may require in the 
lawful and reasonable exercise of such rights. 
Stamessu* Valia v. Ram N gth Bh&ttaohar jee, 
8 C;L.JF. 108-88 C. 462. 

Henderson and Geidt, jj. 

, See, also , 1, 594 ; Landlord and Tenant , No. 
9; Lease, No. 19 and Transfer of Proper- 
ty Act, No. 81. 

Latter* of Administration. 

— with " copy of will annexed granted to a 
legatee in respect of his legacy— Suit by another 
legatee in respect of his legacy, maintainability 
of— See Act X or 1865 (Indian Succession), 
No. 14, 10C.W.N. 864. 

See, also, I, Act X of 1865 ( Succession ] ), No. 4; 
Court Fees Act, No. 15; Limitation Act , No. 
29, 


v: ;»8-.' 28-r$ee I , OMb^'Otk, W>/4$. * 

■; .(!)<& IS^Leave of the 
<r . ' * 1 of the Court to entertain suit^Bules and 
Forms of the Bomb&y HigJt Court , Nule 361 
% . —Suit . o gainst a firm— Addition . of the . 
names of partners constituting the firm 
Practice and procedure. 

The plaintiffs sued, oh the 19th November, 
1904, on the original side qf the Bombay High 
Court, '* the firm of Shaw, Wallace and Co*, as 
it was constituted on the 13th SeptemherA898; 
and the partners in the said firm on thai 
date." The action was for breach of an agree- 
ment, dated the 18th September, 1898, execut- 
ed by the defendant firm in favour of plaintiff 
at Calcutta. The plaint alleged u the defend- 
ants oarry on business in Bombay; part of the' 
cause of action arose in Bombay." Prior to 
the service of summons and pursuant to a cham- 
ber order of 22nd December, 1904, the plaint 
was, on the 7th January, 1905, amended by. the 
addition of the names of Messrs. Wallace, 
Ashton, Greenway, Hue and Meaking. The 
first four were, at the date of plaint and even 
afterwards, carrying on business: andSeoherau, 
one of the partners, having died in the mean- 
while, his executor Meriting was also added as 
a party defendant. Before the death of Seehe- 
rau, the partnership took a new partner : and 
this new parnership opened a branch office in 
Bombay. Prior, however, to the presentation 
of the plaint, leave was granted under cl. 12 of 
the Letters Patent. It was objected, on behalf 
of the firm, that leave under cl. 12 should not 
have been granted : that the order allowing the 
amendment was wrong and that the Court had 
no jurisdiction to receive the suit : — 

Held , (1) that Messrs. Wallace, Ashton, 
Greenway and Hue according to the allegations 
in tb(C plaint, were liable as co-partners to the 
plaintiffs and none the less they would be so 
because the estate of the deceased co-partner 
might also be liable together with them. It 
was also stated that they were carrying on 
business within the jurisdiction and this would 
be so though there might be associated with 
them a partner who was not a member of the 
firm When Shaw, Wallace Sc Co., entered into 
the agreement on which the suit was based. 

(2) That the case fell within Rule $61 of the 
Rules and Forms of the Bombay High Court. 

(8) That the suit as originally framed was 
rightly teeeivod irrespective of leave under cl . 12 
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Letters Patent (Bombay).— [Continued). 

of Letters Patent and the defendants’ conten- 
tion that the Court had no jurisdiction failed. 

(4) That Meaking, as the executor of Secho- 
rau, was wrongly added as a defendant. 

Rule 361 of the Rules and Forms of the Bom-, 
bay High Court does not extend the jurisdic- 
tion of the Court ; it merely sanctions the use 
of the firm's name as a convenient description 
of its several members and exempts a plaintiff 
from the obligation of setting forth their 
names at length. Shaw, Wallace and Co* y. 
Gordhandas Khato, 8 Bom. L.R. 56=30 
B. 364. 

Sin Lawrence Jenkins, c.j., and Batty, j. 

(2) Cl. 12 — Contract between persons residing 
* in different places — cause of action, accnial 

of t at the place for payment of debt— juris- 
diction of High Court on leave to sue granted 
under cl. 12. % 

Defendants, residents of Phulgaon, entered 
into cortain transactions as commission agents 
of plaintiff, who was a resident of Bombay. 
Plaintiff obtained leave under cl. 12 of the 
Lottcrs Patent and'fcued the defendants in the 
High Court of Bombay for the amounts due to 
him on account of those transactions. Defen- 
dants pleaded want of jurisdiction. Held , that, 
as the defendants rendered accounts and pro- 
raised to send handies to the plaintiff at Bom- 
bay and as instructions were sent and demand j 
was made to the defendants from Bombay, the ; 
material part of the cause of action arose with- j 
in the jurisdiction of the High Court at Bom- j 
bay (b). ; 

Tyabji, j. — E ven where no specific contract* j 
exists as to the place of payment, the ordinary 
principle of law is that it is the duty of the 
debtor to make the paymeut where the creditor 
is (a). 

The expression “ cause of action ” means the 
bundle of facts, wluch it is necessary for the 
plaintiff to prove before he can succeed in his 
suit, not irrelevant, immaterial facts, but 
material facts without which the plaintiff must 
fail. If liny of these material facts have taken 
place within the jurisdiction of the Court, then 
leave can be given under cl. 12 of the Letter^ 
Patent. But if no such material facts have 
taken place within the jurisdiction of the Court 
and leave is given, then it is open to the de- 
fendant to content at the hearing that the 
Court has no jurisdiction. Votilal Pratab- 
Chand v. Surajmal Joharmal, 30 B. 167. 
Tyabw^j. 


L. ttan Patwit (B«mlAy)i— * 

JRcferencer.~[a) 90 f. B. D. 169. F . (6) fo 
B. D. 108 (107), 86 0b. D. 468 (464) and 11 B. 
257, R, 

See, alsot 1, 5,9,5-596 and Contract No. 7- 

(8) Cl.13— Court of the Resident of Aden— 
High Courtt superintendence of the, power 
of— Act II of mi— Chan ter Act % 8*J5— 
Transfer of case . 

The Court of tho Resident of Aden is subject 
to the superintendence of the High Court of 
Bombay within the meaning of el. 13 of the 
Letters Patent of 1865. 

Act TI of 1864 makes the Court of the Resi- 
dent of Aden subject to tho superintendence of 
the High Court of Bombay with sufficient 
thoroughness and completeness so as to satisfy 
the requirements of cl. 13 of the Letters Pa- 
tent. 

Cl. 13 of the Letters Patent eannot be con- 
strued by reference to S. 15 of the Charter 
Act ; the power transfer contained in the latter, 
which is dependent upon the exeroise of appel- 
late jurisdiction has nothing to do with the 
power of romoval conferred by the former and 
is based upon the power of superintendence. 
The Municipal Officer, Aden v. Hajee Iemail 
Hajee Allana, 8 C.L.J. 5=3 A.L.J. 53=10 C. 
W.N. 185 = 8 Bom. L.R. 4 = 1 M.L.T. 1 = 16 

M. L.J. 73 (P.C.) = 30B. 246. 

Lord Macnauhten, Sir Ford North, Sir 
Andrew Scorle aud Sir A, Wilson. 

Letters Patent, 1865 (Calcutta). 

(1) Cl. (10)— Advocate , professional misconduct 
of- Champertous agreement with client . 

It is professional misconduct for an advocate 
to stipulate for or agree with his client to 
I accept as his fee or professional remuneration 
I a sharo of the property, fund, or other matter 
1 in litigation for his services as advocate in such 
litigation upon the successful issue thereof. 

Seville : The same principle is applicable 
to the case of a pleader. 

Per Hill, j.— Any arrangement between 
counsel and client which brings the personal 
interests of the former into oonffiot with his 
duty as an advocate, is unprofessional. In the 
mater of an Advocate, 4 C.L.J. 259. 

Maclean, c.j., and Macphebson, Bankr- 
jke, Hill and Stevens, jj. 

S. 15— See 1, 596 and No * 3. 
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Letter* Patent, 1865 (C|Ll«iiita) (Ooncltuted). 

'(2) CZ. 15-*Appo<ll— penning of ‘ 'judgment' 1 
—application for extension of time for appeal - 
ing. 

An order refusing to enlarge the time for 
preferring an appeal, which was already dead 
at the time, cannot be regarded as a 41 judg- 
ment” , within the moaning of cl. 15, and is 
not appealable under ‘that clause (a). 

Parties should make their application for 
extension of ttmo within which to file the 
appeal, before the time for appealing had run 
out.Oobinda Lai Das y. ShibaDas Chat ter jee, 
38 0,1328, 

oSbsE, C.J., Ha11BOIN(tTON & Caswoksz, jj. 

References: — (a) 8 B.L.ll. 483, 18 C. 1£2,21 C. 
473, 9 0. W.N. 502, li. 5 C.W.N. 781, D. 

(3) S. 36— See Act XX of 1847 (Imperial), 
No. 1,2 C.L.J. fill. 

See, also 1 1, Act XX of 1847 (Imperial), No. 2. 

S. 39— Seel, 597. 

Letters Patent (Madras). 

(1) Cl. 13 — Jur isdiction of High Court over a 
foreigner defendant— cause of action busing 
within limits of the Court— Meaning of t he 
tertn * dwelt. 1 

It was argued in this appeal on behalf of the 
appellant that the High Court had no jurisdic- 
tion in personam over the defendant, by reason 
of the fact that ho was a foreigner. Held, 
giving jurisdiction over an absent foreigner, 
where the cause of action against him arises 
within the local limits of the jurisdiction of the 
Court, is a legitimate exercise of sovereign right 
and cl. 12 of the Letters Patent ought to be 
construed as conferring jurisdiction on the 
High Court in such cases oven over a non-resi- 
dent foreigner. In the present case, however, 
there was the additional ground that the defen- 
dant was within the local limits of the Court’s 
jurisdiction on the day the Buit was instituted, 
and so, even granting the Court could not 
otherwise have had jurisdiction, the mere fact 
of his presence then within the limits would 
give jurisdiction. With referenco to this, two 
contentions had been urged on behalf of the ap- 
pellant but both of them were thrown out as 
untenable. The first of the contentions w r as 
that the presence of a foreigner, in order to con- 
fer jurisdiction, should be an abiding in the 
place involving permanency as opposed to a 
mere temporary stay. Held, overruling the 
contention, that, according to the authorities, 
territorial jurisdiction attaches upon all persons 
87 


Letters Patent (Madras).— (Contimwd). 

either permanently or temporarily resident 
within the territory while they are within it. 
An alien, however transient his presence may 
be, is entitled to a temporary protection and 
I owes in return a temporary allegiance. The fact, 
therefore, that the person was a foreigner, 
making but a brief stay within the territory 
could not deprive the Courts of jurisdiction over 
him. 

• 

The next contention, that, to found jurisdic- 
tion over a foreigner present within the limits, 
there should, iu addition, be porsoual service of 
process on him whilo within the territory, or 
at least such process should have been actually 
issued, during the stay of the defendant, was 
also held untenable on the ground that juris- 
diction springs up as the result of allogiance 
existing at thg time of commencement of the 
action and not of any subsequent process in it. 
The suit is commenced for the purpose by the 
presentation of the plaint as laid down by S. 48, 
Civ. P. Code and as it appoars, inter alia, from 
the terms of the very forntof summons to the 
defendant prescribed by Rule 22 of the Rules of 
the High Court on the original side. Matters 
connected with service of process, though they 
may affect the progress of a cause or its result, 
are obviously in their nature matters of mere 
procedure and in no sense jurisdictional. 
Jurisdiction, therefore, over a foreigner present 
within the Court’s limits is independent of 
actual service of process on him within the 
territory. In the present case, accordingly, tho 
High Court had jurisdiction, under the section, 
for the reason that the defendant was, at the 
time of tho commencement of the suit, dwelling 
within the ordiuary original jurisdiction of the 
High Court and also on the ground that part 
of the cause of action accrued within those 
limits, leave having been obtained as required 
by the section. 

*■ 

Also, a comparison of the section in question 
with the corresponding provisions whicty govern- 
ed the supreme Court shows au intention on the 
part of the fraxnors ot the section to extend 
rather than limit, the jurisdiction and powers 
of the High Court in the matter. Nor should 
the word ( dwelt’ in the article be understood to 
! have been used in a narrow or technical senso 
but should be taken as including the mere pre- 
sence of a foreigner within the local limits of 
jurisdiction irrespective of a length or nature of 
his stay. 8. Brinivasamoorthy v.N.T. Yen- 
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Utten Meal (M*dr*$)>~(Concluded) . 

tala Yarada lyangan, I.M.L.T. 71*16 MX. 
J, 238=29 M.m 

White, c.j. and Subrahhania AVyaR, 9 , 

(9) Under cl, 86 of tW*~*where, in the owe of 
a Letters Patent appeal, the lodges of the High / 
Court are equally divided in opinion, the 
judgment of Hie Senior Judge will prevail*— 
See Hindu Lav (Trusts), No. 1, 39 M.l. 

^ See, aim, I, 897-898*. and Civil Pro. Code, 
No . 865. 

Letters Patent (IT. V. P.) 

(1) Ss. 7 and 8— Power of High Court to re- 
move an advocate from the roll for misconduct 
— See Hulks op the N.W.P. High Courts, 
No. 9, A.W.N. (1906), 296. 

(9) $. 8— Advocate— Misconduct - - Publica- 
tion of articles %n a newspaper by the Advo- 
cate defaming Judges— Buies 8, 180 , 182, 
188 arid 197 of the Rules of the Court 

The right of any Barrister to appear in the 
N.W.P. High Court rests upon his hoing ad- 
mitted to the roll of Advooates to the Court 
and not upon his being called to the Bar. 

Under the rules which the High Court is 
empowered to make by virtue Of S. 8 of the 
Letters Patent, the High Court con, on reason- 
able cause, suspend or remove any advocate 
from practice. 

Under Rule 3 of the Rules of Court, a Bench 
of three Judges is empowered to hear and decide 
all charges of misoonduot against Advocates. 
Rule 197 provides for oases in which the Chief 
Justice and Judges may, for good cause and 
without charge or trial, suspend or remove any 
Advocate. 

Any act, which tends to discredit or bring in- 
to contempt the order of Advocates of the Court 
amounts to miseonddot of which the High 
Court con take notice. Acts which on the part 
of a private individual offend against the dignity 
of the Court or arc calculated to prejudice the 
course of Justice and are in his cose contempts 
of Court; do not cease to be acts of misconduct, 
because they are committed by an Advocate. 
Rather are they aggravated inasmuch as the 
Advocate is bound to uphold and maintain the 
dignity of the Court. Acts which scandalise the 
Court as libels on its integrity, or the integrity 
of its Judges, officers, and proceedings, are all 
instances of such misconduct (a). 

Stance, when an advocate published in a 
yapet published by him articles throwing dis- 


bettevs Patent (X, V' , f 

credit upon the Judges# lb* Court, sad fete 
defends Mar alia w* «&e{ he tad done so m 
Editor and dot as Advocate <rf the Court, ML 
that he was guilty of professional ndsoonduoi 
and the High Court tad power to deal with 
him under S. 8 of the Letters Patent andftule 
2 of the Rules of the Court. In re Mr* Itm* 
dhieary, 8 AXJ. 502 (f .S,}*1 M.L/P. 262*. 
A.W.N. (1906), 226. 

Knox, Banbrji and Amua, Jj. 
References.^) 2 Q.B.D. 469 and 9 
219, R. k 

(8) S. 8— See Rules or the N.W.P. Jog 
Court, No. 2, A.W.N. (1906), 926. 

(4)S.I0— Ai 5 >coi— Revision— CMl Prodefyure 
Code , S . 688. 

No appeal under S, 10 of the Letters Patent 
of the Court will lie from an order of a single 
Judge of the Court disposing of an application 
under S. 629 of the Code of Civil Procedure. 
Nisar All v. All All, A.W.N. (1905), 218* 28 A. 
188. 

Stanley, c.j and Burkitt, j. 

References. — 14 A, 236 ; 16 A. 378, 22 B. 891 
and 92 M.109, F. 

8 . 12-See I, Guardiansand Wards Act , No. 1. 

Lex Loot 

Custom of suooesionat variance with the— 
Burden of proof — See Hindu Law (Marriage), 
No. 1, 3 A.L.J. 909. 

Lex rei sitae. 

See I t International Law, No. 1. 

Libel. 

See I, 898-699 ; and Civil Pro . Code , No. 818. 

License. 

(1) Permission to use a piece of land as a 
cretnation gro undSnfoyinent of the use — 
Licensees. 

It appeared that in 1866, on application to 
the local authorities, the plaintiffs received 
permission to use the lands in suit as a crema- 
tion ground; and the plaintiffs, as a matter of 
fact, made use of the lands in dispute for the 
purpose of cremation since 1866;— 

Held, that the plaintiffs were mere licensees. 
Hari Gnnu y. Bakhram Balaji, 8 Bom* L.R. 
810. 

Russell, and Batty, u. 

(2) Revocation of— Work of a permanent 
character— thatched house— See Easements 

Act (V or 1882), No. 6, A.W.N, 0&C6), 216. 
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lJbtoM.— {Conclude, t w ‘* 

(8) Landlord and tenA t— Adverse peeMSMsm 
of site lor tfvttr Revocation 

—House ©f Apertaj»»e& character., See 
bents Aiy, JTo* t A-L.J. 760. 

• A «7, Attnes, #. 

X4tfbt ajMft JW*. 

See, J, Esteem His, ^be. i,#,$ owd 10; and 
JBam went* Act , Me. 4 and 5. 

MynttoL 

(ff Adverse possession against mortgagor— 
JSffeeton mortgagee— Purchase by mortga- 
gee at mortgage-sale — Pivvious firehose 
by another at a rent-sale— Preferential 
title. 

The possession of a person, claiming to hold 
property adversely to the mortgagor, does not 
become adverse to the mortgagee, who has 
purchased the property at a sale in execution 
of a dooree obtained on his mortgage, until 
after the sale, when the ownership in, and the 
beneficial title to, the land for the first time 
vests in him (a). JUm&dar Xondnl v. H&khan 
Lai Day, 10 G.W.N. 904=33 C. 1015. 
Maclean, 0.7. and Geiot, 7. 

Reference. — (a) L*R. 7 App. Cam. 285, relied 
on. 

(2) Comice built by defendant projecting over 
plaintiff's land— Trespass. plaintiff 8 right 
of action for , beared by lapse of twelve years 
— Right to retain the cornice, acquired by 
defendant . 

Defendant’s father built a terraced house 
higher than the adjoining house of the plaintiff, 
his neighbour, and constructed a cornice ex- 
tending a foot beyond his own wall and over 
hanging ground belonging to the plaintiff. 

On the ground that the defendant had not 
acquired any easement, the cornice not having 
been in existence for a period of twenty \ e.ujj, 
the lower Courts declared that the plaintiff was 
entitled to get the cornice removed. 

Jt was contended on second appeal on be- 
half of the defendant-appellant that, though he 
might n6t have acquired any right by way of 
easement, yet the cornice having been in 
existence for more than twelve years, the 
plaintiff was not entitled to interfere with it. 
Soldi that; where a person erects any building, 
overhang# the land of another, an action for 


LlmUation^(Oo»Utittfsd). 

trespass liet against him, subject^ to the plain- 
tiff’s right of action becoming barred by limita- 
tion and to the defendant thereby acquiring, 
on aocount of lapse of time, a right to the space 
t occupied by hiftu In the present cam, accord* 
hsgly, limitation began to run again*? the 
plaintiff from the time when effective possession 
was taken by the defendant, by building his 
cornice, which ^as long before twelve years 
prior to the suit ; and plaintiff's olaim to re- 
move the cornice became barred by time result- 
ing in the defendant's having acquired a right 
to the space occupied by the cornice and having 
become entitled to retain the cornice without 4 
interference. Batnavelu Mudaliar v. KoUa 
daveltt Plllat, 10 M.L.J. 281=29 M. 5 11. 

Moore and Sankara* Nair, 77. 

References $9 B. 174, V. and 80 C. 508, 
Distd. 

(8) Commencement and period of— for suit 
by a vendor for unpaid purchase-money which 
the defendant-vendee had a|reed to pay to the 
vendor's creditors but failed to pay accordingly 
—’See Vendor and Purchaser, No* 1, 10 M. L. 

J. 20. 

(4) Suit field on last day of limitation on an 
insufficient Court-fee — The insufficiency not die. 
covered uutil after expiry of limitation for 
the suit — Suit held barred by— See Court-fees 
Act, No. 14, A. W. N. (1906), 21. 

(5) Secoud application for— by attachment 
and sale of properties, only a small portion of 
the decree being, realised by attachment and 
bale on the first application— Continuation of 
proceedings— See Act II of 1901 (N. W. P. Te- 
nancy) No. 30, A. W. N, (1906), 97. 

(6) Tbo time spent it* rtfcew can be deducted 
in calculating time for appbal-^See Civ. Pro. 
Code, No. 261, 38 P.L.R. 1906. 

(7) Withdrawal of appeal— Limitation when 
begins to run for execution of original decree— — 

See Execution or Decree, No. 11, 1 M.L.T. 
233* 

(8) Civ. Pro. Code, S. 810 A — Deposit of 
money more then thirty days after sale but on 
the day of re-opening of Court after vacation— 
whether deposit in time or not— See Cjy. Pro. 
Conn, No. 178, 0 O.C. 214. 

(0) Erroneous finding of Court aa to bar hv, 
when preclude* revision— See Act JU 11 or 188* 
(Pcjwsb Ooubxs), No. 8, 118 P. R. J 9 ($. 
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Limitation. — (Continued ) . 

(10) Suit for value of share of produce due 

from tenant — Suit brought more than three 

years after the date when rent was due by cus- 
* ( 

tom, but within throe yoars of tendering patta 
-*-S ee Act VIII of 1865 (Rent Recovery,® 
Madras), No. 6, 1 M. L. T. S15. 

(11) Meaning of ‘-on demand”— See Construc- 
tion (of deeds), No. 6, 16 M.L.J. 364. 

(12) Special rule of, under the Bengal 
Tenancy Act, to be followed to the exclusion of 
the more general under the Limitation Act — 
See Act VIII of 1885 (Bengal. Tenancy), No. 
72, 4 C. L.J. 553. 

(13) Under S. 3 (5) - of the Bengal Tenancy 
Act, for suit by land-lord for recovery of 
drainage charges —See Act VI of 1880 (Bengal 
Drainage), No. 1, 11 C.W.N. 57. 

(14) Court adding a new defendant projtrio 
motto — Plea of limitation. — See Civ. Pro. Code, 
No. 42, 8 Bom. L. R. 942. 

(15) — for application for withdrawal of money 
deposited in execution under a mistaken belief 
of liability, from which date runs— See Execu- 
tion of decree, No. 2, 3 A.L.J. 667. 

* 

(16) Formal delivery, of possession to auction 
purchaser, effect of, as regards limitation, as 
against his co-sharcr's right to possession— See 
Sale in Execution, No. 1. 3 A.L.J. 659. 

(17) The mere fact that a greater sum is 
claimed as due in the certificate under Act I of 
1896 [Public Demands Recovery, (B.C.)J , than 
what is really due does not make the certificate 
and notice bad ; nor does it prevent the running 
of time against the debtor provided the notice 
is duly served— See Act I of 1895 (Bengal), 
No. 2] 1 C.L.J. 538. , 

(18) Different pe riods of , /or unit to net aside 
a decree for fraud and a suit for a declara- 
tion that a decree is not binding on Tarwad. 

To a suit to set aside a decree on the ground 
of fraud, Art. 77 of the Limitation Regulation 
(Travaneore) applies and period allowed is three 
years from when the fraud became known, tothc 
party wronged. But a suit for a declaration 
that a decree obtained against a Kamavan is 
not binding on the Tanoad , since the debt 
Which Was the basis of the suit in which the 
decree was passed whs not binding on the Tar- 
teard properties, would not be covered by the 
said article but would come within the six 
years* rylo in respect of declaratory do - 


Limitation.— (Concluded). r e 

crees. Mund&n Ram^f& Y. Ramasubba ilyan 
Kulathoor Aiyan, 21 T.L.R. 41. 

Sadasiva. Aiyar, c.j., PadmanabhA Aiyar 
and Ramachandba Row, n . 

References. -10 C. 625, 16 M. 294, 26 M. 410 
and 27 M. 243, R. 

(19) Period o/, for applying to set aside a sale 
under S* 1107 A, Civ . Pro. Code (JTravancore), 
exclusion of the day of the *ate in cotnpu- 
ting — The word 'from*, rneming of. 

The question in this ease was whether the 
application of tho defendant to have an auction 
sale set aside, under S. 307 A, was within time 
or barbed by limitation . In reckoning the thirty 
days from the dute of the sale, it appeared that, 
if the dute of the sale was excluded, the applic- 
ation was within time, but if included 
in the calculation, it was barred by 
time. Held, under S. 12 of the Limitation 
Regulation, tho day, from which limitation 
has to be reckoned has to be excluded, evon 
though that sectiou is applicable only to suits, 
appeals or applications specified in the Regula- 
tion. 

Held, also, in the ordinary use of the word 
“ from”, it is used sometimes to, include 
and sometimes excude the date or period 
to which it refers, but, in legal phraseology, 
it imports exclusion and not inclusion 
and, an Act of Limitation being restric- 
tive of the ordinary right to take legal proceed- 
ings, must, when the language is ambiguous, 
be construed strictly i. c, in favour of tho right 
to proceed. Rairan Rama Kaimal y. San- 
karan Kriihnan, 21 T.L.R. 196. 

Padmanabha aiyar A Eapen, jj, 

References : — 1 T.L.R. 76 A 1 B. 19, It. 

See, also , J, 600-603 ; Act VI of 1882 (Com- 
panies), No . 2 ; Act I of 1895 
(Bengal), Nos. 2 and 4 ; Act III of 
1890 (Bengal), No. 1 ; Act II of 

p 1901 (N. W.P . Tenancy ), No • 5 : 

Adverse Possession, No. 2; Civil 
Pro. Code* Nos . 69, 93, 109 ; Court 
Pees Act, No. 9 ; Execution of 
Decree , Nos. 37 and 83; Land- 
lord and Tenant,No , 16 ; Limita- 
tion Act , Nos . 12 and 16 ; Maho- 
medan Law ( Wakf ), No. 1, Pre- 
emption, Nos. 40 and 41 ; Rent 
Hecovcry Act (Vlll of 1863), 
Madras, No. 3. 
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tep 

Limitation Act (XIY of ^809). 

See, I, Regulation II 0^1803, No. 2. 

8.1, cl. 12-See limitation Act (XV of 1677), 
No . 111. 

(1) Ss* 1 (16) and IS— Mortgage— Suit for 

redemption — Limitation. # 

The plaintiff instituted, on the 7th of June, 
1899, a suit for redemption of an alleged 
usufructuary mortgage executed on the 14th of 
August, 1781, fora term of 70 years. Held, that 
the suit was barred by limitation undor S. 1 
(15) and S. XVIII of Act No. XIV of 1859. 
Muhammad Akbar Husain Khan v. Izzat-un- 
niisa, A.W.N. (1906), 23=8 A.L.J. 113=28 A. 
333. 

Stanley, c.j. and Bumarr, j. • 

References. — 18 B. L. R. 177 and 27 I. A. 153, 
R. 

(2) S. 18 — See No* 1, supra. 

Limitation Act (XYof 1877). 

(1) Where an imperative duty is cast upon 
Courts to do certain matters the — does not 
govern applications in respect of such matters 
—See Act III of 1876 (Bombay Mamlatdabs), 
No. 6, 8 Bom. L.R. 218. 

(2) S. 2 and Sch. II , Arts. US, 144— Suit for 
possession by heir against alleged adopted 
son— Adoption, proved invalid — Limitation 
—Res judicata — decision of issue improperly 
raised after remand — Civ. Pro. Code, Act 
XIV of im, S. IS. 

The immunity, such as it is, gained by the 
lapse of twelve years after the date of an appa- 
rent adoption, does not amount to acquisition 
of title, within the meaning of S. 2 of the pre- 
sent Limitation Act. 

Where, after a remand by a higher Court, an 
issue was raised and accepted by the parties, 
and the decision thereon became final owing to 
the abandonment of an appeal. 

Quaere — Whethor the decision was res judica- 
ta in a subsequent suit, notwithstanding that 
the raising of the issuo on remand in the pre- 
vious suit might have been open to objection. 
Thakur Tirbhu van Bahadur Singh y. Raja 
Rameshar Bakhth Singh, 10 C. W. N. 1065 
(P.0.)=8 Bom. L.It« 722 = 1G M.L.J. 440=8 
A.L.J. 695 = 4 C.L.J. 405 = 1 M.L.T. 2G5=9 0. 
C. 877=28 A. 727. 

LoHDMACNAuiri’KKN, Sir Andrew* Scori. k, 
Sin AjktHuh Wilson and Sir Alfred Wills. 

References .—18 1. A. 31 = 13 C. 303, It. 


Limitation Act (XY of 1877).— (Continued). 

8. 3— See 1,603, No. 1. 

(8) S. 4.—tMmissal of application for leave to 
appeal in fojma pauperis — subsequen t pre- 
sentation of appeal oncvwrandum on stamp 
| —limitaticti* 

An application for leaSre to appeal in . forma 
paupens having been dismissed as being out of 
time, the appellant subsequently put in a pro- 
perly stamped* memorandum of appeal, after 
the 90 days allowed usually for filing a regular 
appeal.. The questions for decision were, whether 
the appeal was in time and whether the stamp- 
ed memorandum of appeal related back to the 
date of the application to appeal in forma pau- 
peris. Both questions were decided in the 
negative. Ganefeha Singh y. Avar Singh, 78 
P.R. 1906=150 P.L.R. 1906. 

Robertson and Chitty, jj. 

References.— 1-3 A. 805, F., 22 B. 849, R . 
11 A. 241 (P.C.) ; 17 C. 427 and 16 M. 78, D 

Sec, also , 1, 603 , No. 2 ; and Cit'il Pro . Code , 
No. 66. 

(4) Ss. 4 and 11 — Pre-AnjHion — Plaint re- 
turned for presentation to proper Court — 
Valuation — Jurisdiction — Civil Procedure 
Code. 

A suit for pre-emption arising out of a sale 
transaction, dated the 8th October, 1901, was 
instituted in the Court of the Subordinate Judge 
on the 15th September, 1902. The valuation 
of the suit was statod in the plaint to exceed 
Rs. 1,000. The plaintiff subsequently put in an 
application for amendment, on the ground that 
the subject-matter of the suit was loss than 
Rs. 1,000, and, the valuation having been corroct- 
od accordingly, the plaint was returned on the 
18th March, 1903, for presentation to the Court 
of the Munsiff, and the plaint was presented to 
that Court on the 19th March, 1903. The 
Munsiff tried the suit and having found that the 
subject-matter was more than Rs. 1,000 and 
that the amount had been fraudulently under- 
stated by the plaintiff, he dismissed the suit as 
barred by limitation. On appeal, the* order of 
dismissal was set aside and the Munsiff was 
ordered to again return the plaint for presenta- 
tion to the proper Court. The plaint was re- 
turned aud, after the valuation hod been 
corrected to exceed Rs. 1,000, the plaint was 
agaim«presented to the Court of the Subordinate 
Judge on the 1st July, 1904. , 

Held, that the suit was barred by limitation, 
and, S. lA of the Limitation Act not being ap- 
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Limit*** (lot XY «f 

plkable, the pkin$ffiww^,entf^ to dedtae t 
the time during whjfth tin* i» 

the wrong Court . Vfhtm returns * 

plaint m being bey^W ^t jj tetlon , it oannot 
be said that the gait hoe tyqftfegatt? instituted* 
A suit can only be said m & toetftd ted when the 
plaint is presented to the proper officer of 
the Court, which has jurisdfottan to try the 
suit (a). BesontBingh v. BijalUfagh, 90. C. L 
Wells and Byrne, a. ct. 

Reference*.— (a) 19 B. 32$; 10 W,R. 47, 

Dim. 

(5) S. 5— Limitation— Appeal not presented 
within tune — “ Sufficient cause "—Appel- 
lant muled by his legal adviser as to course 
to be followed. 

Held , that, when a client bona fide accepts 
the advice of counsel as to the proper procedure 
to adopt in the course of litigation and misled, 
by that advice, fails to file an appeal within 
time, he is entitled to the benefit of 8. 5 of the 
Act, 1877. Kura Hal y. S*m Hath, A. W. ft 
(1906), 67 — 8 A. L/J. 2l8ss28 A. 424. 

Stanley, c.j. and Baneuji, j, 

Ih/smice.— A.W.N. (1908), 82, F. 

(6) 5. 5 — Time, extension of, to file appeal- 
lime, exclusion of, during which rerieiv 
fib ed— Sufficient ground for review , icha# 
amounts to— Inflexible rale, if possible— 
Due diligence— Laches— Cw. Pro- Code 
(Act XIV of 1882), Ss. 628, 624, 626- 
Sufficient cause for not presenting appeal tn 
time — Review, admission of— Notice, issue 
of— Discretion of Court , if fettered . 

Per Rampini, j.— T he general rule for extend- 
ing the tune to prefer an appeal and for 
excluding the time taken up in prosecuting an 
application for review is, that the delay may be 
excused if the applicant can shew* that he had 
reasonable grounds for applying for a review in- 
stead of preferring an appeal (a). 

Pet Mookkbjee, j.^-The general rule doducr 
ble from judicial decisions is that a bona fide 
application for review of judgment presented 
and prosecuted with due diligence should, ex- 
0 $pt in special cases, be regarded as a sufficient 
cause for not presenting an appeal within the 
pjWseribod*i>ciioa (b). * 

fti plrinoiple above laid down is a valuable 
guide in indicating the manner in which the 
judicial dfcretion of Courts is to exorcised, 


hat it da* noiembO^ an inflexibUIrtsla df law 
whteh fsttcrwi*e exerc^e of that 
any pmdMat mm. ' f * '** 

' * w 

Whofe is a ’isuffieient oatwe * in the section 
moaning of S*&, cl. (2) of the Limitation Act 
must depend upon *U Iheelmamstaaoesof each 
particular cose. v 

The words “sufficient cause” With th$ section 
ought to reoeive a liberal oomtruction so as to 
advance substantial justice* where no negligence 
or inaction or want of good faith is imputable 
to the appellant (c). ttofelad* Loll Bos y* 
Shibedas Chatterjee, 8 C.LJ. 545:»l()C.W,N. 
986 =*88 G. 1898. 

Bvmpini and Mookuiotee, tt. 

Deferences,— (a) 15 C. 242, 18 B. 84, R . (5) 
B L.R. Sup. Vol. 349=2 W.R. Mis. 86, B.L.R. 
Sup. Vol. 728 -7 W.R, 529, 16 W.R. 81, 22 W. 
R. 79, 188 P.R. 1888, (1898-1900), L.B.R. 616, 7 
M. 584, If., 15 G. 242, 14 M. 81, 18 B. 84, ex- 
plained and D. (c) 18 M. 269 and 4 0. C. 872, If. 

(7) S' 6— Decree — Amendment of—Cio . Pio, 
Code (Act XIV of 1682), S. 206— Appeal 

Where the plaintiff obtained a decree in a 
mortgage suit on the 81st January, 1901, Which 
was made absolute on the 28th September fol- 
lowing, and the decree was subsequently 
amended under S. 209, Civ. Pro. Code, on the 
12th July, 1902, and the plaintiff preferred an 
appeal to the High Court against the amended 
decree . 

Held, that for the purpose of determining 
whether the appeal was barred by limitation, 
tune must be taken to have run from the date 
of the decree as originaly drawn up (a). 

Every amendment mode in a decree under S. 
206, Civ. Pro, Code, does not necessarily entitle 
a party, who perfers an appeal against the 
decree, to claim an extension of time under the 
second paragraph of S. 5 of the Limitation Act; 
whether there is sufficient cause for such ex- 
tension must depend upon the circumstances 
of each individual case. If the amendment has 
no relation to the grounds upon which the 
validity of the decree is sought to b* challenged 
in appeal, such appeal should apt he admitted 
out of time. On the other bend, if the grounds 
on which the appeal ib based am intimately con* 
neotod with the amendment of thq decree, or if 
the grounds are directed against thadegfeo* only 
in so far ob it has been amended* fbo Court 
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shook i exerciser his favour the discretion vari- 
ed iuit by pam* ftofS, 6 d the limitation 
Aot(*)‘ ®*8|8 M Jtai Chowdhury v, Taisa 
Arasaiifta Sbattaobarji, 8 C.lt.J* 1&. 

R&fcri&l afyt Itoowowrajc, 79 . 

HhL 180, 6 C. 89, 08 M. 
804, F. (8) $ 0. 908, 91 0. 259, A. 

(8) 8. 5^Practte*-*Admimon of appeal after 

the prescribedtime. « 

When the time for appealing is once passed, a 
very valuable right is secured to the sucessful 
Ufcigantrand the pourt meat, therefore, be fully 
satisfied of the justice of the grounds on which 
it is sought to v 0btein an extension of the tune 
for attacking the decree, and thus perhaps de- 
priving the successful litigant of the advantages 
which he has obtained. Kariondat Dharam- 
•ey v. Oungabai, 7 Bom. L.R. 965*30 B. 829. 
Jenkins, c.j. and Batty, j. 

(9) S. 5 — Delay— Excuse of delay— Dtsae- 
ti&n of Court— Interference in appeal. 

On the 25th February 1899, an order v is 
passed by a Subordinate Judge m excCutiou 
proceedings. Instead of appealing fiom that 
order, the party aggrieved filed a suit on the 
24th February, 1900, in which it was decided, 
01 & the 80th September, 1908, by the District 
Judge in first appeal, that the suit was barred, 
by S. 244 of the Civ, Pro. Code. It was not till 
the 4th January, 1904, that an appeal from the 
order of 25th February, 1899 was preferred. The 
District Judge decided that there Was no 
sufficient reason for not presenting the appeal 
m time and dismissed the appeal : 

Meld, that* haring regard to the delay .which 
occurred in presenting this appeal between the 
80th September, 1908, and the 4th January, 
1904, it was not open to the appellant to 
oontend that the District Court exercised its 
discretion in a capricious ‘or arbitrary manner 
Bhlmrao Ramrao v. Ayyappa Yellappa, 8 
Bom. L.B.858. 

Astok A Heaton, jj. * 

References 17 B.49, 23 B. 513, 6B. 804 A 7 
Bom. L.R.965, A. 

8* 8— See, also, I, 604, No, 4 

(10) Ss, 0, 8 — Applicability of, to sftit 
brought under Registration Act, S. 77— See 
Registration Act, No. 81, A.W.N, (1905), 175. 

(11) As. A and 16— Civil Proceedure Code , A. 
606— Application for leave to appeal to his 
Mai*# «n Cot mcil-Limitatom- 


BeM,m tn*Rh*S*5 nor S. 12 of the 
Indian limitation Act, 1877, Applies to appli- 
cations tmd^ B r ,590ofidka Code of Civil Pro- 
cedure for lektb to hyp *A to His M ajeriy in 
Council, Shift Slngfe t Candharp Singh, 
A. W. N. (1906), A.W. 165*28 A . 891. 
Stanley, 0 . 7. and Buaxm, j. 

Reference^ A. 044 ; 15 A. 14 ; 19 B. 801 ; 
1$ M. 159, F. % * * 

8. 5, Art , , W^See I , 6Q4*No. 6. 

(19) S« 6 and Art. 178— Application for 
review— Sulficiezit cause for not making the 
application Within rime— See Act XVI of 1887 
(Punjab Tenancy), fto. 18, 9 P*R. 1908 (Rev). 

(18) 8. &*-&ek BeoiStbatio n Act (III of 
1877), No. 81, A,W.& (1905), IJ6. 

(14) 8 . 7 — IMMUty of some of joint Judy - 
ment~credit&s when time began to run for 
applying for execution of decree— Minority. 

In the matter of an application under S. 89 
of the Transfer of Property Act, it was held 
that S. 7 of the IdmitationftAct applied, whe- 
ther all or some only of the joint judgment- 
creditors were under disability, when time 
began to run. H&wab Rm Hu lain Shaft v. 
Munir Ahmad* 9 O.C. 209 (B). 

Chauieh and Griffin, j. cb. 

References.— Id If. 930, 25 M. 481, 28 M. 
859, Refd. to ; 28 C. 465, 20 B. 388, 22 A. 19 
A.W.N. (1904), 168 and 3 O.C. 316, F. 

S . 7— See, also , I, Nos . 8, 9, JO, II, IX ; and 
Cimt Pro. Code , No. 2*5. 

8s. 7 , 8 and Art. 21— See I, G07, No . 14. 

(15) 8s. 7, 8 and Sch, II, Art. 179 — Execution 
of decree— Limitation — Insanity of decree- 
holder. 

Held , that the insanity of the decree-holder, 
aluch began after passing of the decree, did 
not save limitation which had commenced to 
run. 

The release of the judgment debtor (or fail- 
ure to deposit subsistence-money cannot serve 
as a starting point of limitation. Aya Singh v, 
Cordial, 72 P.L.R. 1906. 

CHATTRItfl, J. 

$s. 2 and 9— See J, Execution of Decree , No. 
85. ♦ 

8s. 7, 9 and Sch. II, Arts. 142,144— See I, 
698 r No . 16. 

8s. 7 } 9 and Art . 178 (4)— See I, 608, No. 17. 
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Limitation Act (XV of 18 71).— (Continued). 

$ s . 7, 17 and Art . 46 — See, J, 660, No. 27. 

Ss. 7 and 17 and Art 106— See I, 609, NoJ9> 

(16) S. 8— See No. 15, supra, 

S . 8— See, also , J, f 610, No. #0 ; and 607 , 
No. 24. < 

S. 9— fire, /, Nos. 26, 20 <6 27. 

(17) S. 20. 

Under S. 10 of the Act, time is no bar to an 
action against the trustee h^nsjlf, his represen- 
tatives or assigns, except an assign for valuable 
consideration, but as regards the latter the 
period of 12 years from the date of the pur- 
chase is to bo the period within which the suit 
must be brought. Bhyama Charon Nundy 
y. Abhlr&m Goswami, 8 C.L.J. 800-10 C.W. 
N. 788=88 C. 611. 

Maclean, c.j., and Geidt, j. 

Reference . — 2 C.L.J, 540, jR |( 

(18) S. 10 — Trust for a specific purpose— Ex- 
press trust — Resulting trust— Indian Trusts 
Act ( II of 1882), Ss. 81, 83. 

S. 10 of the Limitation Act 1877, does not 
apply to a resulting trust in favour of the set- 
tler, which arises by the operation of Ss. 81 
and 83 of the Indian Trusts Act, 1882, on the 
ground that the object of the original trust is 
uncertain or undiscoverable. 

Whother the resulting trust flows from the 
invalidity of the declared trust or from the im- 
possibility of ascertaining the declared trust, it 
is equally a substituted trust, that is, a trust 
which is created by the law finite de mieux, 
that is, as the best arrangement which the law 
regards as possible in difficult circumstances. 
This general rule is alTected to this extent only, 
that where there is a trust covering the whole 
estate, and tlio bequests do not exhaust the 
whole estate, the trustees are express trustees 
of the residue for the heir of the testator. 
Mathuradaa Damodardas v. Yandrawandoa 
Soonderjif 8 Bom. L.R. 328. 

Batchelor, j. 

S. 10— See, also, I, 610-611, Nos . 21, 22, 23: 
knd Afahojjiedan Law (Clift), No. 1. 

S. 10 and Art. 48 — See I, 612 , No. 24. 

(19) S. 12 — See No. 11, sujtra. 

(20) S. 12 — “ Time requisite for obtaining a 
copy 

' The Words 41 the time requisite for obtaining 
a oopy ” in the second and third paragraphs of 
S. 12 of the Limitation Act are not confined to 
case* -where the person appealing has in person 


Limitation Aet (XV 4*1877).— Continued)* > 

or by a properly authorised agent applied for a 
copy of a judgment or decree. Kashi Bal Y. 
Ram Kishan Bhagtari, A.W.N. (1906), 223. 
Knox, j, 

S . 12.— See, also, I, 613, Nos. 25 & 26 . 

S. 12 and Art. 156— See I, 614 , No. 27. • 

(21) S. 14 — See Nos. 4, supra and 28, infra. 
S. 14 — See, also , 1, 614-615, Nos. 28, 28-a 

and Res Judicata, No. 29. 

S. 17— See, I, Nos. 18 and 19 . 

(22) S. 19 — Applicability of, to applications) 
for execution of rent deo'ee — Bengal Tenan- 
cy Act (VlII of 1886), Sch . HI, Art . 6, S. 
f85, snb-s . 2, effect of— Acknowledgment of 
liability, saves limitation of application for 
execution of rent decrees not exceeding 
Rs. 500 . 

S. 19 of the Limitation Aet is applicable to 
applications for execution of rent decrees, 
coming under Art. 6 of Sch. Ill of the Bengal 
Tenancy Act by reason of sub-section 2 of S. 
185 of that Act. 

S. 19 of the Limitation Act applies to appli- 
cations for execution of decrees and an acknow- 
ledgment of liability under that section oan 
save an application for execution of a decree for 
arrears of rent for a sum of money not exceed- 
ing Rs. 600 from being barred by limitation, 
Rakhal Chandra Tewarl y. Hem&ngini Debi. 
3 C.L.J. 347. 

Banekjee and Geidt, jj. ¥ 

References. — 8 C. 716 and 9 C. 730, Appl. 

(23 j S. 19— In a conveyance executed by a 
mortgagor in respect of a portion of the 
mortgaged properties in favour of a stranger 
there was a recital admitting the mortga- 
gor's liability on account of the mortgage- 
debt. 

Held, that not being addressed to any person 
and not having been communicated to the cre- 
ditors or $ny person on their behalf, it was not 
an acknowledgment within the meaning of S. 
19 of the Act. 

m 

What is a sufficient acknowledgment within 
the meaning of that section, considered (a). 
In am All v. BaiJ Math Ram Sahu, 10 C. W. 
N. 651=3 C. L. J. 576 = 83 C. 613. 

Maclean, c. j. and Mookebhbjc, j. 

References.— (a) L.R. 14 I. A. 168=14 C.801, 
F., L.R. 25 I. A. 85 = 25 G. 844, 6 B.L.R.299,22. 
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Umttatio* lat(tt9tim).-(Continued), . 

(24) 8> 29—AcfowiCLtcd(jvient by a person who, 
when he made it, had no right to If he 
property . 

Section 10 of the Act does not require that 
the person nuking an acknowledgment should 
have an interest in the property, in respect of 
whfoh the acknowledgment was made, At the 
time when the acknowledgment was given. It 
is sufficient if, before the period of limitation 
expires, an acknowledgment of liability or right 
has been made in writing by the person, against 
whom the right is claimed. Jugal Klshore Y. 
Pakhr-Ud Dln, 3 A. L. J. 680= A. W. N. (1906), 
286. 

Stanley, c.j, and Rustomjee, j. 

Reference :-l C.W.N. 569, R. 

(25) S. IQ— Acknowledgment of conditional 
liability, • 

Where there is no charge against immovable 
property, in respect of payments sought to bo 
enforced in a suit, the period of limitation 
applicable is six years and a suit, instituted, 
more than six years after the plaintiff made 
such payments, is burred, unless there is an 
acknowledgment within the meaning of S. 19 of 
the Acky^JJufc, there cannot be an acknowledg- 
ment of ^'conditional liability, unless the 
condition is fulfilled. Though, so far as the 
specific cases provided for in the explanation to 
S. 19 are concerned, the Indian Law is not the 
same os the English Law, yet, there can be no 
doubt* that, here as well as in England, an 
acknowledgment of a conditional liability would 
not give a fresh start, so long as the condition 
remains unfulfilled. Rajah Kavali Arunaehella 
Row v. Brl Raja ^angiah Appa Row, 1 M.L.T. 
918-16M.L.J. 563=29 M. 519. 

SUBRAHMANIYA iYEIt and BENSON, JJ. 

Reference:— 1 M.L.T. 199 (PA), F. 

(26) S. 19 — See Contract Act, No. 13, 22 
P.L.R. 1906. 

(27) S. — 19 —Limitation — Acknowledjtnent— 

Accounts, open and current — Findings of 

fact— Practice. 

The plaintiffs father and the defendant had 
money dealings with one another from July 
1895 to May . 1898, and at the close of these 
dealings, the latter owed a large sum of money 
to the former. The plaintiff's father diod in 
October 1898, leaving a will, by which the de- 
fendant and four other persons were appointed 
trustees to administer the estate, In course of 


Ltmtatloa AeHXYof (Continued). 

the litigation arising out of application for the 
probate of the said will, the defendant, on the 
28th September, 1899 filed a petition to the 
Probate Court, of whiclf the third paragraph is 
I as follows : The applicant Rub Chand (the 
present defendant) is a big mahajan of Burhan- 
pore, paying Rs. 106 as income-tax. For the 
last five years, he had open and current ac- 
counts with the deceased. The alleged indebt- 
edness does not affect his tight to apply for 
probate," 

The present suit was brought on the 5th 
September, 1901, to recover the amounts due 
from the defendant. 

Held, that the aforesaid statement was an 
acknowledgment of liability within the-^ 
meaning of S. 19 of the Act, and that the suit 
was therefore not barred by limitation. There 
was a clear admission made by the defendant 
that there were open and current accounts be- 
tween the parties at the doath of the plaintiff's 
father. The legal consequence would be that, 
at that date, either of them had a right as 
against the other to an account and that who- 
ever on the account should be shown to be the 
debtor of the other, was bound to pny his debt 
to the other. The inevitable deduction from 
this admission, therefore, was that the defen- 
dant acknowledged his liability to pay his debt 
to the plaintiff's father or his representative, if 
the balance should be ascertained to be against 
him. 

An acknowledgment, in order to take the 
case out of the Statute of Limitation, must be 
either one frojn which an absolute promise to 
pay can he inferred, or secondly, an uncon- 
ditional promise to pay the specific debt, or 
thirdly, there must bo a conditional promise to 
pay the debt, and evidence that the condition 
has been performed (a). 

S. 19 says nothing about a promise to pay, 
and requires only a definite admission of 
liability, as to which there can bo no reason 
for departing from the English principle that 
an unqualified admission and an admission 
qualified by a condition which is fulfilled, 
stand upon precisely the same footing (6). 
Maul Ram y. Beth Rap Chand, 4 C.L.J. 94 
(PA)«8 Bom. L.R. 601*10 C.W.N. 874*1 
M.L.T. 199*3 A.L.J. 525=16 M.L.J. 300=33 
C. 1047*2 N.L.R. 130. 

Lord Macnaghten, Sib Andrew Scoble, 

Sir Arthur Wilson and Sir Alfred 
Wills. 
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Idttftfcto JM (XT if l87T).^Gd<»««*d). 

Referenus.—tfl) (1871) 6 0b. App. 8M, 888; 
K (6) (18M) l Kay 678 and (1880) L. R.18€b. 
D. 354, U. f 

Sr 19— See, also, t, 615, No. 90; and Ad 
VIII of 1933 (Bengal 
Tenancy), So. 47. 

.. (28) 8s. 19 and 1 4— Acknowledgment by 
Jteceiver— Receiver, if agent— Admissunt— 
Estoppel— Bon* fide prosecution of claim in 
administration suit— Claimant directed to 
* institute fresh suit— limitation— Exclusion 
. of time. 

. AReceiver appointed in an administration 
Qjpit, instituted by a creditor of a deceased, 
.^Mainst his oxocutor, is not an agent of the 
^Ixeoutor, within the meaning of 3. 19. He is, 
the agent and an officer of the Court. 

But, when, in such a suit, another creditor 
of the estate applied to rank os such, and the 
Receiver submitted a statement in tho presence 
of the executor, admitting the debt due to the 
applicant, but the Court, after some time, 
directed the applicant to bring a fresh suit ; 
and, on the suit being instituted, he was met 
with the plea that the claim was barred by 
limitation. 

Held— That, in the face of tl$ admission 


1 Uttttaiferiift (Xff# ‘S&SN&et** 

of !* ■ 

good., qr evnoby .boi- 

tho payment mwt’ahwijrs bMU* : J&fbf. 
oase, of such a nature that it ;w6uldh6 a 
plete answer to a suit' 
debtor to recover the amou^^ltyili t£‘ 'w . 
navi Madah, JO M.)Ur. i$4. 

Benson and Moons, Wa ' v " 

References . — 10 M. 840 (849) t J&V.' 94 498 

and 24 B. 019, B. 

(80) 8. 90— Payment of interest As such— Eh 
terest— Settlement of accounts* V' * 

Ina suit brought by the plain till for £ balance 
of book dobts.it was found that, Within three 
years before tho institution of suitr aooounts 
were settled between the parties and the in- 
terest was calculated upon the sums, then found 
due to the plaintiff, and the amount so found 
wsh added on to the principal and thereafter 
the whole amount was treated as principal. The 
defendant contended that the payment of in- 
terest, not being in cash, was not such as could 
operate as a valid payment to save limitation 
under 8. 20 of the Act. 

Held, that, where the interest was not paid 
in cash, but, on a settlement of accounts, the 


mode in his presence, the executor was estopped 
from setting up to tho Statuteof Limitation os 
a bar. 

That, in any case, 8. 14 of the Act applied 
and the time, during which the plaintiff was 
bona fide prosecuting his claim in the adminis- 
tration suit, should be excluded in computing 
the period of limitation. Ba(J Math Ram 
Goenka v. Hem Ghunder Bose, 10 C.W.N. 
959. 

Maclean, C.j., and Ghiht, 7. 

8s, 29, 20 and 91 — See 7, 616 , No. 93, and 
Execution of Decree, No. 60. 

8s. 19, 90 and Art. 179— See 1 , 616, No, 94. 

(29) S.&0— Enjoyment of debtor's land in 
lien of interest due. 

' Under an agreement that plaintiff was to 
. take possession and enjoy the produce of certain 
js&d of the defendants in lieu of the interest 
, Sueby them under a pro-note in his favour, 
pkafatiff continued to enjoy the produce thereof 
feijr^ jrumber of years. Held, that plaintiff's 
en^pmt of the land in lieu of interest, was 
paym&ft to him of interest; under the 
proawtff'miffioient to satisfy the requirements 


amount of interest calculated up-to-date was 
added on to the principal, and the aggregate 
amount was thence forward treated as principal , 
there hod been a payment of interest, as such , 
sufficient to satisfy the requirements of 8. 20 of 
the Act. Mohan La! v. Laehman Dost KunJ 
Bohari Lai, 9 O. C. 221. 

Ohamier, 7.C. 

References.— U B. 493, ^.,18 B. 888 and Vi 
M, 840, B. /: V 

(81) 8. tO-^Acamnt booJu-t-S^t>mStrfek-~ 

Interest— Acknowledging^ ": r *' 

An entry, in a eredi pt a balance 
due for principal and interC^orevea a verbid 
assent to such balance, cannot he treated as a 
payment of interest as such for tho purposes of 
S. 20 of the Act. Prag Baa Y.Batdeo Pershad* 
A.W.M. (1906), 212. '• : 

Stanley, o. 7. and KNOC^^; ■* * ■* y?. f 
• 1 * v* v : 

Reference.— %4 B. 498, IL , v , ( „ 

(82) 8. 90— Part payr^t—Morigdqe^bt— . 

Equity of redemption, transfer of^Patt pay 

went bym&igaooeaf& tt& 

of period as tyafaisttMie^ '' 



bfflie m<srtg^e4^i bf 
. thoi^tg^»p4 appearing in bw lMUD®^- ' 

* tfyg, ■ wA of limitation to the 

:^rjbg«^,e^®# against a perron Who had 
purchoaed ^ of the mortgaged property 
prier tosUolii' foment (a). Domi Lai Saha 

• ? (ffafett Bubey, ii c. W.n. 107 * 88 c. m 

3mjuXfA'^p^r and Holm wood, f. ; 

''Jtii&rw*:^) OtXW.N. 868 * 82 C. 1077, 
ndhi «/. 197 (1886), r. 

(08) Sf 90*r*^ee ExEcuTioN of Decree, No. 
4, A.WJ?.j(i^) t 368. 

& 80— See d Ho, I, Nor, 83, 38; and Execution 
of Dccree t N0i 77. 

8*20, 8chn II, Art 179— See, I, 617, No. 96. 

S. 21— See I, No. 93. 

(84) S. 22-> 

After commending a trait on his mortgage, 
the mortgagee applied for adding as defendant 
an assignee of a portion of the mortgaged 
properties and the latter was ordered by the 
Court to be so added on a date when the period 
of limitation for bringing the suit had expired- 

Held, that the suit, so far as this defendant 
was concerned, was barred but the plaintiff was 
entitled to succeed in respect- of a proportionate 
part of his claim as against the remaining 
owners of the equity of redemption, who had 
been made parties within time (a). Imam All 
y» Bay Hath Ram Saint, 10 C.W.N. 551=8 
C.L.J. 576=83 C. 613. 

Maclean, c.j. and Mookerjek, j. 

Reference*. — (a) 24 C. 640, 27 C. 540, Dmd 
doubted ; 12 G. 642, lit., 28 B. 11, Appr. G C. 

8i5, uam, D. 

(35) 8. 28— Power of appellate Court to add 
parties— Adding of respondents— Ck. Pro . 
code , s . m. 

There isri0iAi!igh4,the Limitation Act, which 
controls the powers of the Court, under S, 550 
of the Civ, Pro, Code* in the matter of allowing 
to lie added as respondents, persons who were 
not made respondents at the time when the 
appeal was presented; and it makes no differ- 
eiioe whether the, application so to add has been 
made by the appeUant himself to bring in such 
persons as respondent, or the Court considers it 
, neosssaiy lbr« the ends of justice and with a 
View to : .ettabtoit ter make, an effectual order 
hetween^l the parties concerned, that they 
should be added asmpondeute. OMsb 6han» 


inflate* ic ■ > 

f. fcrt BeUuun**ftr Soy, 88 C. 

889. .• •. ■ ' / 

Ghosh and Geidt^ jj. " 

References^ C. 325 and 12 C. 649, % * 

(86) 8, 22— Suit by one of two brother* for 
money dm to them jointly on (locating- 
addition of other brother as co-plaintiff 
after the period of limitation -* 

Two brothers, members of an undivided 
family, were entitled to recover a debt due to 
them jointly. One of them alone sued for the 
debt within the period of limitation. Oil objec- 
tion raised by the defendant, the other brother 
was joined as a party to the suit. When the 
other brother was joined, however, the limited 
tion proscribed for the suit had run out. Held,] 
that, the original dealings having been with 
both the brothers, they were jointly entitled to 
sue and that, therefore, the whole suit was 
barred on account of addition of the other 
brother as a party to the suit, after the period 
of limitation. Motan Malpr. Kripa Mai, 79 P. 
R. 1906. 

Johnstone and Eattigan, jj. 

Reference*.— 69 P.R. 1906, F. 7 C. 780, Hist. 

(87) 8. 22— Joinder of minor plaintiff after 

expiry of time for bringing suit, effect of— 

In this suit, instituted by the plaintiff, . to 
recover the amount due to him under a mort- 
gage bend, one of the defendants advanced, 
among other items of defence 6n the merits, 
the plea, that the suit was barred by time, by 
reason of the plaintiff's failure, to join a. minor 
grandson of his as oo-plaintiff and to implead 
a purchaser of a portion of the hypotheca as a 
defendant, before the expiry of the period of 
limitation prescribed for the suit. Held, the 
above ploa of limitation could not bo sustained, 
because, the mere fact of the joinder of the 
minor do-plaintiff, after the expiry of the time 
for bringing the suit, was* not fatal to the 
suit (a). Nor could the omission to add a pur- 
chaser of a small portion of the mortgaged pro- 
perty as a party defendant, until the expiry of 
the said time, operate as a bar to the suit (b). 
Thakuroanl Singh v. Dai Rant load, 8$ C. 
1079. 

Brett and Gtrm* jj. • 

References.— (a) 28 B. 11, F. (b) 30C. 755. R. 

8. M+See, aka, 4 618-621, if os. 37, 38, 99 
#040. 
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(88) S. 29, Sch. II, Arts. 120,149, 17tte — 
Declaratory suit, limitation. 

Held, (i) that Art. 1{8, Sch. II of tho Limi- 
tation Act, proscribes tho period of limitation 
Applicable to an application for substitutions 
when, upon the death of one respondent, the 
right of appeal survives against the remaining 
respondents alone. 

(ii) That the period of limitation applicable 
to a suit for declaration of title is six yours 
from the date when the right to sue accrues 
under Art. 120, Sch. II of the Limitation 
Act (a). S* 28 of the limitation Act has no ap- 
plication to such a case (b). Bhyamanand Das 
t. Raj Raraiik Das, 4 C.L. J. 668. 

Kampini and Mookebjee, jj, 

Deferences.— (a) 1 C.L.J. 78, F. (b) 20 C. I 
906, D. 

S. 26— See, 7, 621 , No . 41. 

S. 28— See I, Chaukidarai Chakran Lands , 
No. 2. 

Arts . 2 , 29 and 86— See, 7, 622 , No. 43. 

(39) Arts. 9, 91, 95 — Suit to have a sale cer- 
tificate set aside for fraud, applicability of the 
articles to— See Civ. Pno. Code, No. 113, U.B. 
R. (1905), Civ. Pro. Code, 3G. 

(40) Art. 10— Suit for pre-emption — Legist ra- 
tion Act, 1877 , Ss. 52, 58, 59 and 60— Date 
of registration, meaning of. 

Suit for pre-emption based on a sale-deed, 
executed on a certain date, presented for regis- 
tration on the same date, but bearing the en- 
dorsement ‘registered’ on a subsequent date. 
The question for decision was whether the 
period of limitation, provided by Art. 10 of the 
Limitation Act, began to run on the date on 
which the document was presented for registra- 
tion or on the date on which the document was 
actually registered, i.e. t the date on which the 
endorsement “registered" was made by the 
Registering Officer. Held , that time began to 
run from the date of registration, i.e., the 
date on which the endorsement 4 registered* 
was made and, not from the date of the presen- 
tation for registration. Bhanj an Ram y. 
Gopala Ram, 92 P.R. 1906*426 P.L.R. 1906. 

ReiJ) and Lal Chand, jj. 

Deference: — 10 P.R. 1881, F. 

also, I, 623, No. 46; and 1 Budhist Law, 


(41) Arts. 10 and ljjO, Sch. II— Limitation — 
Suit for preemption*-** Physical posses- 
sion ” — Bight of pre-emption not a purely 
personal right. 

Tbb term, 44 physical possession,’* as used in 
Art. 10 of the Second Schedule to tho Act, 1877, 
cunnot apply to property, which is in thfi pos- 
session of tenants. To a suit for pre-emption 
of such property, Art. 120 applies (a). 

Held , also, that the right of ^re-emption be- 
ing a right incident to, or arising out of the 
ownership of, land, the successor S h title of 
a person, in whose favour such right has arisen, 
}8 not debarred from suing to euforeo it by tho 
fact only that his predecessor has done so ( b ). 
Kaansilla Knnwar v. Gopal Prasad, A.W.N. 
(1906), 73=3 A.L.J. 191 = 28 A. 424. 

Stanley, c.j. and Buhkitt, j. 

Deferences. — (a) 24 A. 17, F. (6) 20 A. 148, F. 

(42) Arts. 10 , 120 , Sch. II— Bight of pre- 

emption in respect of a mortgage bp condi- 
tional sale , suit for enforcing , whether 
governed by Art. 10 or 120. * 

Long after a mortgage by a conditional sulo 
for a certain term, the present plaintiffs sued 
for enforcing their right of pre-emption, arising 
in relation to the mortgage, assorting them- 
selves to be “ biswadars in the villago and co- 
sharers in tho patti:* The question of limita- 
tion for the suit was raised and argued in 
appeal on the assumption of the applicability 
of Art. 10 to the suit. Held , that Art. 10 was 
inapplicable to tho cose, sinco there was no 
registration of any deed of sale as such, but 
the article that oould properly govern the suit 
was Art. 120 and the suit was within the six 
years prescribed for it, the period having to be 
counted from the expiry of the year of grace 
given under Regulation XVII of 1806 (a). Sheoji 
Singh v« Sheoji Singh, 129 P. R. 1906. 
Johnstone & Hubby, ss. 

Deference (a) 108 P.R. (1901) .(KB). F. 

97 P.R. 1880, 10 P.R. 1881 A 30 P.R. 1898, B. 

See , also, 7, 622 , 623, Nos. 45 rf 47. 

Arts. 10, 142— See I, Buddhist Law, No. I. 

(48) Art. 11— Suit under S. 283, Civ. Pro. 
Code— Order made on investigation— See Civ. 
Pno. Code, No. 154, 16 M JL.S. 186. 

See, also , J, 624, No. 50; and Civil Pro. Code, 
No. 178. 

(44) Art. 12— Suit to set aside sale— Suit for 
possession of immovable property , 
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limitation JUt (XY oC>877),—(<?0JU.tTwd)^ 

« 

The property in suit was sold by auction in 
execution of a decree * Ponding confirma- 
tion of sale, tho -plaintiff-purchased the pro- 
perty from tho judgment-debtor, who paid the 
jdecree money in Court. The sale was then set 
aside and the property was released from atta- 
chment. On appeal, the sale was confirmed. 
The pluiutiff, relying on tho sale in his favour, 
sued the auction-purchaser for possession of the 
property. , 

Held, that Art. 12 of the Act applied to tho 
• suit. Naglna Singh y. Puran Chand, 4 P.L.R. 
1906*11 P.R. 1906. 

Robertson and Rattioan, jj. 

Sec , also, I, 625, No. 53 ; and Civil Pro . 
Code, No. 175. 

Art. 12 (b)—See, I, Adi of 1305 (Bengal), 
No. 1 . 

(45) Art. 11 — Estates Partition Act (VIII of 
1376, B. C.) f S, 116 -Order directing ex- 
ecution of lands from partition , 

Suit for a declaration of the plaintiff's right 
to certain lands, for a direction that the Col- 
lector should proceed with their partition under 
the Estates Partition Act, and for possession 
to be given to the plaintiff and his co-sharers. 
It appeared that, in proceedings before tho 
Collector under this Act, the Collector passed an 
order excluding the disputed lands from the 
partition and proceeded with the partition in 
respect of other lands. The question for deci- 
sion jvas whether Art. 14, Sell. 2 of the Limi- 
.tationAct, barred the suit, the same having 
been brought more than one year from the date 
of the Collector’s order. Held, Art. 14 of tho 
Act did not apply, because tho Collector had 
no power, under S. 16 of Act VIII of 1870, to 
pass an order excluding tho disputed lands from 
partition, that such order was ultra vires and 
consequently, a nullity, and that, therefore, 
Art. 14 was not applicable to tho Buit, and the 
suit was not barred. Alimuddin v. Ishan 
Chandra Dey, 63 C. 698. 

Rampini and Gkidt, jj. 

References .— 21 C. 626, 11 B. 429, 15 B. 424, 
and 32 C. 1107, F. 29 C. 307, Uistd. 

(46) Art. 14, Sch. II— Suit to declare entry in 
the Record of Rights erroneous — Decree not 
produced— Recital in later decree produced, 
if evidence , 

A suit by a party whose objection, under S. 
103 A, Bengal Tenancy Act, to an entry in the 


003 

Limitation let (XYof lit 1). -(Continued). 

draf t Record of Rights has been rejected by the 
Revenue Officer, for a declaration of his rights 
is not governed by Art. 14, Sch. II of the Li- 
mitation Act. t 

The order rejecting the objection under S. 
103 A, Bengal Tenancy Aot, having no finality 
is not an order of a Government officer within 
the meaning of Art. 14, Sch. II of the 
Limitation Act. 

Semite— The tfecital of the purport of a previ- 
ous decree, not produced, in a later one which 
has been produced , is evidence. Ramgalam 
Singh y. Bithnu Pargath Narnia Singh, 11 
C.W.N. 48. 

Mitha and Holmwood, jj. 

References. — 80 C. 20, F. 28 C. C76, 11. 

Art. 14 — See, also, I, 625, Nos. 51 A 56; and 
Chaukida^i Chakran Lands, No. 2 , 

Art, 21 —Sec, I, No. 11, 

Art. 20-Sec 1, No. 43. 

(47) Art. 31, Sch. IT applicability of , to suits 
against a Railway Company for non-deli- 
very of goods. 

Article 81 of the Act (as amended by Act X 
of 1899) was held to govern suits against a Rail- 
way Company for compensation for lion-delivery 
of goods, whether the failure to deliver was 
tortious or was due to a breach of contract, and 
argument advanced as to the applicability of 
Art. 49 to this case was held untenable for the 
reason that there was no wrongful conversion 
by tho Railway Company, since tho course, 
which they adopted of selling the goods, wnsone 
expressly authorised by the Railway Act, 1890. 
Moil Ram y. East Indian Railway Company, 
108 P.R. 1900 (F.B). 

Chatthiui, Kensington and Chitty, jj. 

References:— 19 fe. 165 and 26 B.^562, F, 3 
M. 107 & 240 and 12 C. 477, Dies. 

(48) Art . 32 — Right of landlord to sue for man* 
datory injunction to pull down buildings 
erected by tenant— Inequitable copduct of 
landlord . 

The mere fact that the Limitation Act, unlike 
the English law, proscribes a period of limita- 
tion, even in respect of suits for obtaining 
equitable relief, does not entitle the plaintiff 
to obtain the relief, because the suit itself is 
not barred by limitation, if his conduct in the 
matter is otherwise such as to make it 
inequitable for the Court, in the exercise of its 
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discretion, to grant him a mandatory injunc- 
tion. Bankarallngam ChetUar x« 8,1. RuHI 
(S.A.No. 959 of 1901 1 unreported , but noted in), 
29 M. 500. f . » 

SUBRAHUANIA AlVAB & Ba&HYAK AyYAKOAB, JJ., 

Reference 16 C, 259, foltawed. 

-Art 86— See, I, 696, No, 56. 

AW. 36^-See J, No. 46. 

AW. 40— Bee J, No. 18. 

Art*. 44&144 — See I, 696, No. 50. 

Arf. 48— See 7, No. 04. 

(48-a) Art. 49 — Movable property deliver e& to 
defendant under erroneou* order of Magi *- 
' trate — Suit to recover same by true owner — 
Limitation. 

When possession was taken by the Magistrate 
under a warrant, the property lapsed into legal 
eustody, and that custody during its continuance 
must beheld to he for the benefit of the own- 
er (a). It follows that, when, under the orronoons 
order of the Magistrate, the defendant took 
possession of the i>addy for his own purposes, 
ho was guilty of a conversion which gave to 
the true owner (plaintiff) a cause of action. 
In such cases, time runs under Art. 49 for 8 
years from the da to when the property is wrong- 
fully taken (6). Ramaswamy Iyer v. Muthu- 
tawmy Iyer. 1 M.L.T. 897 = If. M.L.J. 541. * 

Subkahmania Iyer, and Miller, jj. 

References : — (o) 26 M. 410, F. (6)7 B. 427, D. 

Art . 40— Qee I, Mortgage ( Miscellaneous ), 
No. 19. 

. Aria. 49 A 116— See, J, Res Judicata, No. IT. 

Art. 62— See J, 627 , No. 62. 

(49) Art*. 57, 115, 120— Ijoan— Pledge — 
TAmifption. > 

K suit to. recover the balance of money re- 
maining due after the dale of the articles pledg- 
ed as its security, is merely a suit for money 
lent; and the period of limitation applicable 
to such a suit is three years from the time the 
loan is made, under Art. 57. Yellapa bin 
Parasharampa *. Desayappa 6in Khalllapa, 
7 Bom. L.B. 789 as 80 B. 218. 

AA, • Jbnkinb, c.j. and Aston, j. 

1,627, No. 68. 

l&fy&rt. 68, 8eh. II— Suit to recover the 
oolaeo/hundiH given as a ban — Limita* 
a quo. 


UnttattMAet 

Held, that ‘the ^transfer of hwtdie tor 
flee' of dhei 

when realised, does not amount to a lean until 
money feds been realised by the transferee. 
JKomal MM f. taxitri Bibl, A.W.N, (1905* 
181—2 A.L.J. 579-28 'ji. 54. 

Stable v, ca . and Burxitt, J . 

Reference .— *3 C.P.L.R.800, Refd, to. 

See, also , I, 627, No. 64. . c 

(51) Arts. 61 and 99— Suit fofr contribution 
by one of the defaulters on his purchase of the 
putni as a sale under Regulation Vltl ’ of 1819, 
period of limitation for— See Regulation VIII 
of 1819 (Bengal), No. 7, 8 C.L.J. 93. 

(52) Art. 62— See No. 76, infra, 

See , alio, 1, 628 , No. 66. 

Arts. 62, 120— see I, 628, No. 66. 

(58) Arts. 62, 120 and 181— Suit for arrears 
of Jaghir by grantee from Government. 

This was a suit for recovery of a certain 'Sum 
of money as arrears of Jaghir payable annually 
by Government from the defendant, who claim- 
ed to receive it under a decree obtained by him 
against a former grantee. The plaintiff urged 
that Art. 131 applied. Held, that Art. 131 
applies only to a suit to establish the plaintiff's 
right to a periodically recurring right, and that 
it does not apply to a suit for recovery of a 
specific sum of money as arrears. Having re- 
gard to the circumstances of the particular 
case, held, that Art. 126 and not Alt. 62, of 
the Act governed the suit. Dost Muhammad 
Khan v. Bohan Singh, 83 P. R. 1906. 
Johnstone and Rattigan, jj. 

References .— 10 M. 115, Dm. 146 P. R. 1882, 
154 P. R. 1889, 108 P. R. 1901, Diet. 

Arts. 66 to 68-See 1, 689 , No, 67. Arts. 66, 68 
and 80-See I, 629 , No. 68. 

(54) Art. ki—Bondpaifable by instahnents— . 
Default— Application under S <99, Transfer, 
of Property Act (IV of 1882)— 

Where a mortgage bond was payable t>y 
instalments, in default of any of which the 
creditor could enforce the whole bond and the 
instalments w$re not paid hut no suit was 
brought within six years of de^plfe of payment 
of instalments, held, that | %| ||i 8I tbg,wa». ..en- 
titled to a decree under S. 90dfthe Transfer of 
Property Act, if the proceeds of sale proved in- 
sufficient. J£eld, tih»t the bond in question 
was a bond payable, by instalments within ihg; 
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apml* of Art. W of the-LimikatianAcit ,^(XV 
qtr- wny. BfcMat 1*1 ». Oopol Fu«Im4, 8 
AJUJ.468, '••>.. - ' 

*■ Kwm and Aikhan, jj, ' - ? ; 

M-foel, M, 1 (to. #8. : 

.jfrto. SWand V6Q— Seel, 639, No. 69. 

Arts. $9, 90 and 126 — See I t 630 , No. 70. 

Arte. 39 , 115 and 114— See I , 631, No. 71. 
Arte. 09 and 1*0— See I, AW, No. flf. 

No. flfc 

(66) \Art. 91— Hindu Widow— Alienation— 
Bever$kmer—Suit by reversioner to recover 
property. 

Where the plairttiffsueB to recover possession 
of property from the .defendant, who relies on an 
alienation in his favour made by the widow of 
a preceding owner, and tho alienation is not 
justified by any necessity recognised by Hindu 
Law, it is not open to the defendant to;#ely on 
Art* 91 of the Act, aR a bar to the suit. 
Rakhmabai P&ndurang v# Keshav Raghunath 
Bhlse, 8 Bom. L.E. 675. 

Jenkins, c.j. and Beaman, j. 

Refemice.—32 C. 257, F. 

(66) — Art. 91, Sch . II, Limitation for suit for 
properties comprised In a wakf, by persons j 
not parties to it. 

When a « mkfnama is invalid in Law, it is not 
incumbent upon persons not parties to it to get 
the same set aside before suing for the proper- 
ties comprised in it. Alamgir Khan v. Kam- 
runnessa Khanum, 4 C. L. J. 442. 

Ghobk and Geidt, jj. 

(67) Art, 91 — Lease by guardian in excess 
of his powers — Sale by minor on attaining 
majority?— Suit by purchaser from minor— 
Necessity to set aside the lease by guardian— 
See Aot VIII of 1890 (Guardians and Wards), 
No. 13, A.WiN. (1906), 176^2 A.L.J. 607 and 
No. 39, supra. 

See, also , I, 631?632 , Nos. 73 and 75 ; and 
Gtiardians and Wards Act, No. 6 . 

Arts, 91,1*0, 135-rSee J, 639, No. 76. 

(53) Arts, 91 tuid 141— Sale by Hindu widow 
" of her hMfrttf* property without legal 
necessity^Kf. bp reversioner after widows* 

* death tg esSSferpossession of property sold 
' ^Applicability of— 'Second appeal, u hether 
question ofUntifation can be raised for the 
■ ft rsttimin. 


t IMUttUmi JM (ICSilf 41^ 

' - A«hit w*s brought by a TQvmfomxioTecvvet 
possession, of the property o^^^twidow 
Of the last owper. The only question, that 
oame up for decision before the High \ Court, 
was whether Art. 91 or 141 applied to thefluit, 
The contention that Art. 91 and not Aft. 141 
governed the suit, was urged for the first tiine 
in second appeal. The respondent objected 
that this contention could not be raised for tike 
first time at such A late stage of the suit. Held, 
that the contention could be raised in second 
appeal and that the suit was governed by Art. 
141 and not by Art. 91. 

Per Pabgiter, j.— T he contention raised fe a 
pure question of law arising upon the foots 
which have been found ; no fresh evidence is 
required for its decision such os to warrant the 
plaintiff in alleging that he would be preju- 
diced by its boiifg raised. 

A sale by a Hindu widgw of her husband's 
property is void and not merely voidable, As in 
i the case of a lease, upon the death of the widow. 

Consequently, it was not Accessary that the 
! plaintiff should sue to have them set aside (a). 

Therefore Art. 91 has no application to the suit. 

4 Per Woodboffe, j. — The question of limita- 
tion is one of law and the refusal of the appel- 
lant’s pleader to urge the point, based, though 
it doubtless was, on the view that the . law was 
too settlod for argument v'ar yot a mere admis- 
sion of law, which, as such, is in nowise binding 
upon the appellant. 

In a suit by a reversioner, like this, all that 
n plaintiff will have to do is to prove, unless It 
be admitted, that the property in suit belonged 
to the husband of the alienor, that the alienor is 
dead, that he is the next heir of the husband 
and that the defendant s in possession of the 
property. The plaintiff would then be entitled 
to a decree unless the defendant proves that the 
alienation was justified by legal necessity and 
sogave him an absolute title. In the case of an 
alienation by a Hindu widow without neces- 
sity, as in this case, the title passes ipho facto, 
ceases upon the death of the widow unless, 
assented to by the reversioner. Consequently, 
all alienations by a Hindu widow, whether by 
sale, gift, mortgage or lease, are equally voidable 
in the sense that they are good for the widow's 
life-time and may be the subject of ratification 
during her life-time ot upon her death. In the 
present ease, therefore, the sale need not be set 
aside before the plaintiff can recover possession 
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of the property sold. There is no allegation of 
consent by the reversioner or the existence of 
any fact, which, unless displeased, will make 
the widow’s alienation fending as against him 
and render it necessary to set aside such an ( 
alienation. 1 ’here fore, the suit is not governed 
by Art. 91 (5). Harih&r Ota v. Datapath! 
Ultra, 9 C.W.N. 686— 1 C.L.J. 408= 33 C. 527. 
Pabuiteb and WoooBopfs, jj. 

References.— (a) 8 C.W.N. 802, F. 7 C.W.N, 
864 = 80 C. 990 and 25 C. 1, Distd. (b) 14 M. 
26 F. 7 C.W.N. 864 = 80 0. 990, Distd. 8 CAV. 
N. 802 ; 25 C. 1 ; 5 C. 370 ; 16 M. 811, 815 ; 24 
C. 77 ; 6 M.I.A. 80S : 18 C. 308 ; 16 C. 58 ; 19 
C. 629 ; 6 C.W.N. 863 ; 6 C.L.K. 12 ; 8 M.I.A. 
500, 555 and 24 B. 260, 284, 285, Iiefd. to. 

See, also , 7, 633, No. 77. 

Arts. 91, 111, 144— See I, 634l No. 78. 

Arts. 91,142 and f 44— Sec I, Hindu Law 
(Reversioners), No. 17. 

Arts. 91 and 144— See 7, 63. j, No. 80. 

Art. 93— See I, 6&6, No. US. 

(58 -a) Art. 95 — See— No. 39, supra. 

(59) Art. 95, Sch. IJ—Sebait—Snit to set aside 
decree — Fraud . 

When a sebait of debutter property sues to set 
aside, on the ground of fraud, a decree based on 
a mortgage executed by his predecessor, the 
rule of limitation applicable is that prescrib- 
ed by Art. 95, Sch. II of the Limitation Act ; 
if the suit is brought within three years of the 
appointment of the plaintiff as sebait , it is in 
time. Rohinl Kumar Panja v. Raghu Rath 
Das, 4 C. L. J. 472. 

Maclean, c.j., and MookerjEe, j. 

See, also , I, 636, No . 83. 

(60) Arts. 96, 144— Partition — Suit for pos- 
session of immovable property when relief is 
prayed on the ground of mistalce— Claim to 
re-partition , 

Held, 1 that Art. 96 and not 144of the Second 
Schedule of the Limitation Act is applicable to 
a suit for possession of immovable property 
when relief is prayed on the ground of mistake. 

It is immaterial whether the mistake waB mode 
• by the plaintiff or by a, third party (a). 

• Semble. — When, after partition is complotely 
effected, it is discovered that the parties were 
under a mistake as to the property liable to be 
partitioned, a claim for re-partition is main- 


Limitation Let (XT of 1877) (Continued), r 

tainable (6). Soli an |fahomed y. Alim Khan, 

8 P.L.R, 1906. 

Johnstons and Lal Chand, jj. 

References.— (a) 6 M. 850, 7?. ( b ) 21 B. 833, R. 

(61) Art. 97, Sch* II— Suit on mortgage de- 

creed in respect of part of consideration 
failure of rest of consideration— second suit 
for personal decree— first decree — cause of 
action— date of decree. * 

J obtained a mortgage from N. In the con- 
sideration was included a sum of Rs. 3,403 and 
odd which F, N’u husband, owed to J and a 
sum advanced in cash to F. J brought a suit 
*or sale f upon his mortgage against N. The suit 
was dismissed by the High Court in respect to 
the two sums named above, on the ground that 
N did not understand the nature of the contract 
and did nob tuko upon herself the liability os 
to those items. J then brought this suit for 
money aguinst the heirs of F, more than three 
years after the debt had been contracted. Held , 
that the decree of the High Court holding that 
there was no binding contract between N and 
J , brought about a new stale of things and im- 
posed a new obligation on the debtor, who 
could no longer allege that he was absolved by 
the creditors being entitled to the land instead 
of the money, and tlmt he became bound to pay 
that which he had retained in payment of his 
land, the date of the decree giving the date of 
the failure of an existing consideration \vithin 
the meaning of Art. 97 of the Act. Jamnfc Dm 
y. NaJm-ulNissa, 8 A.L.J. 228»A.W.N. 
(1906), 88. 

Stanley, c.j. and Bubkitt, j. 

Reference.— 11 A. 49, Appl. 

(62) Art. 97— Suit for money paid on an exist- 
ing consideration which afterwards fails— See 
Evidence Act,. No. 18, 8 Bom. L.R. 283. 

(63) Art. 97 — See No* 76, infra. 

Arts. 97, 11.5 , 116 and 130— See I, 637, No. 
84. 4 

(64) Art. 99— See Regulation VIII op 1819 
(Bengal), No. 7, 3 C.L.J. 98and No. 61, supra. 

(65) Arts. 99 and 132— Suit for contribution — 
Annuity charged on land— Advise pos- 
session — Interest. 

Where several properties are.' liable for the 
payment of an annuity, which has been dis- 
charged by the owner of one of such properties, 
a suit for contribution, being a suit to enforce 





A of\4^>’ ciovjgerf VLtym fcu& *» 
governed bjr article 182 and not by article 99 of 
the SocKmd Soli^ttle toi the Limitation Aot(a). 
The plaintiffs property had been sold in exe- 
cution of the annuitants decree on the 20th 
March, 189$. He derived his title from one 
%. G, vrho entered into possession on the 
decease Of his alleged wife H. B. in the year 
1867. . In 184$ L. G, executed a mortgage in 
favour, of the plaintiffs predecessors and the 
latter lifter suing for sale, purchased the mort- 
gaged property and. entered into possession in 
1878. Subsequently, in a suit brought by the 
plaintiff's predecessors for the redemption of a 
mortgage executed by H. B. in 1865, • it was 
decided that this latter mortgago could not be 
redeemed, because H. B. was not the wifo of 
L. G. and that nothing therefore passed to 
the mortgagees of the 1868 mortgage. In the 
present appeal, the plea was raised that the 
plaintiff acquired no charge over the appellants’ 
property. 

HM that the charge subsisted and, ovjn if 
L. G. had no iuterest which he could pass to 
the plaintiff, the latter had acquired a good 
title by adverse possession. Yakub All Khan 
v. Lala Kithun Lai, A.W.N. (1906), 216=28 
A. 748. 

Stanley, c.j. and Banerji, j. 
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Pesse&ion obtained under Cflfom .Of a Court 
in proceedings in exeontiou of a decree, 
although such proceedings are aftefcwar&a set 
aside bn appeal as tainted with frauds is not 
wrongful within the meaning of Art", 109. Hie 
word * wrongfully' in the article means wrong- 
fully in law. 

Art. 420 applies to a suit for mesne proviso! 
laud held in such possession, and the plaintiff 
is within time if he brings his suit within six 
years from the date on which his right to sue 
acorued. 

The right to sup in such a case accrued when 
the execution-proceedings in which the defend- 
ant obtained possession are set aside as fraudu- 
lent. The suit being in time, there is no law 
against the plaintiff recovering mesne profits 
for the whole period during which he was kept 
out of possession. Holloway, F. H. 7, 0u- 
neshwar Singh, 8 C.L. J. 182. 

Henderson and Mitba, jj. 

Art. JJO— See 1, 638, No. %7. 

(68) Art. Ill — See No. 95, infra. 

(69) Arts. Ill 132 — vendor's charge on 

immovable property for unpaid balance of 
the price , suit to enforce . 

Held, that a suit by a vendor to recover the 


Reference.— (26) A. 227, F. 

(66) Art. 106— Partnership— Suit for balance 
iff accounts . 

One of the partners of a firm died in Novem- 
ber, 1896. The present suit was filed by the 
surviving partner in August, 1901. The plain- 
tiff ^ alleged that no accounts were settled, and 
sued defendants, heirs of the deceased partner, 
to make good their share of the losses incurred 
by thep&rtnership. 

Held, that the plaintiff must be deemed to 
have sued for balance due to him on a settle- 
ment of partnership accounts and that the suit 
was barred under Art. 106 of the Second Sche- 
dule of the Act. Ouju Hal y. Amin Ghand, 
78PX.B. 1906. 

* < Bouebts on and Rattigan, jj. 

See , also?!, Nos. 19 and 85 m 

No. 86. 

. (07) Arts. 6nd 120—** Wrongfully in 
possesssidtifr meaning of— Possession in 
-’/■retoifeuHttn decree^ subsequently set 

- aside— Right fosnefor mesne profits when 
; ,Jr ‘ : ■'Otmt^Mesfi* profits, suit for. 


unpaid balance of the price of immovable pro- 
perty by sale of the property js governed not by 
Art. Ill but by Art. 132, Soh. ii of the. Act. 

Syed Talip Husain y. Ram Charan, 9 O.C. 
284. 

Chaxier, j.c. 

References 18 B. 48, 22 B. 846 St 21 A. 454, 
F., 21 M. 141 & 24 M. 288, Piss., 81 C. 57 
(P*C ) & 5 I)e. G.M, and G. 785, R. 

(70) Arts. 113, 120 and ITS, Sch. II— Suit 
to recover possession of land—ArbUratiim 
award, not filed: in Gourt, nor enforced — 
Atoard, valid , effect of —Merger off original 
title— Specific Relief Act (l of 18W), 8:, 30 
—Contract, if award is— Civ. Pro. Code 
(Act XIV of 1889), S. 525. 

A suit for possession of immovable property, 
on declaration of plaintiffs' right thereto, on 
the basis of their purchase of the same, or in 
the alternative, on tl&e basis of an award made 
by an arbitrator appointed by the parties, 
cannot be . regarded as a suit for the specific 
performance of '%• contract within the meaning 
of Art. lib (a). 



611 


THE CURRENT INDEX, 1906. 6lj 


Limitation lot (XY of 1877).— (Continued). 

Such a suit cannot be regarded as an appli- 
cation or a suit to enforce an award and neither 
Art. 178 nor Art. 120 of the Act is applicable to it. 

If an award is valid, it is operative even 
though neither party has sought to enforce it, 
either by a regular suit or by an application 
under S. 525 of the Civ, Pro. Code (6). 

Per Rampini. j. — S uch a suit is governed by 
Art. 144 of the Limitation tVct and may be 
brought within twelve years from the date of 
the award. 

Per Mookkrjkr, J. — Such a suit is governed 
by either Art. 142 or Art 144 of the Limi- 
tation Act. 

Per Mookebjf.r, j. — A valid award operates 
to merge and extinguish all claims embraced 
in the submission ; and after it has been made, 
the submission and award furpish the only 
basis by which the rights of the parties can l>c 
determined and constitute a bar to any action 
on the original demand. It possesses all the 
elements of vitality, even though it has not 
been formally enforced and it may be relied 
upon in a litigation between the parties re- 
lating to the same subject matter, and it is 
binding upon the parties as embodying an 
adjudication of their rights (r), Bhajahari 
Saha B&nilcya v. Behary Lai Basak, 4 C. L. 
J. 162 = 33 C. 881. 

Rampini and Mookkiijkk. jj. 

References.— (a) 23 M. 593, 23 A. 285, 5 A. 
263 add 16 A. 3, If. (6) 18 l.A. 73 =18 C. 414, 
22. (c) 4 Q.B. 669 ; 10 B. and S. 606 ; 116 N. 
Y. 19 ; 15 Am. St. Rep. 376 ; 41 U.I. 133 ; 5 
Am. Rep. 549 ; 4 Conn. 259 ; 10 Am. Dec. 
140; 3 Harris and Johnson 383; 6 Am. Dec. 
502 ; 12 Q.B. 576 ; 19 M. 290, 23 M. 593 and 
23 A. 285. 22., and F. 28 I. A. 111=23 A. 383 ; 
12 l.A, 67=rllC. 386, 22. 

(71) Art. 115 — See No. 49, supra. 

Art . 225 — See J, Nos. 6*3, 71 and 84. 

(72) Arts . 225, 130 it 133 , Sch. II— Suit for 
arredrsof malikana, not praying for en- 
forcement of it as a charge upon land. 

Art. 132 of the Limitation Act, which pro- 
vides a limitation of 12 years for suitB, includ- 
ing those for malikana , for enforcing the pay- 
ment of money charged upon immovable pro- 
perty, applies only to cases in which such 
payment is to be enforced out of the land on 
which it is charged. So, to the case of a suit 
or mqlihana, wherein plaintiffs have not 


Limitation Act (XY «f iffl)*— (Continued). * 

sought to enforce the* charge, upon the land 
concerned, Art. 132 is inapplicable. The claim 
for malikana , in such a case, must be regarded 
as arising out of a gnari-contract created by 
law, and, consequently, neither Art. 132 nor 
Art. 120 could govern the case but, Art. 115 
would be the right one to apply. Kalian Bo/ 
v. Ganga Perth&d Singh, 83 C. 998. 

Pratt and Boiully, jj. 

References : — 7 A. 502- L.R. 12 l.A. 12 (fol- 
lowed in 12 C. 389), 1). 

(73) Art. 116— See No. 96, infra. 

(74) Art. 116, Sch. II— Loan — Promise to pay 
— Personal obligation— Mortgage deed , iw- 
operative, effect of—Muitgage, collateral or 
substitutional. 

Every loan implies a promise to re-pay, and 
an unqualified admission of indebtedness is 
equivalent to an express covenant and creates a 
personal obligation (a). 

When there is an existing debt, and the 
payment of it is secured by a deed intended to 
operate us a mortgage, the pre-existing personal 
liability of the debtor is not superseded (b). 

If the mortgage proves to be inoperative, the 
creditor is entitled to enforce the pessonal 
obligation. 

Whether the mortgage is intended to he col- 
lateral or substitutional is a question of inten- 
tion (c). 

A suit to recover money due, upon a regis- 
tered bond is a suit for compensation for breach 
of contract in writing registered within the 
meaning of Art. 116 of Sch. II of the Act (d). 

A document which is intended to be a mort- 
gage hut is not operative as such, because not 
duly attested, is admissible in evidence as a 
money bond. S. 68 of the Evidence Act has 
no application to such a case. Ethel Govglaa 
Kerr v. Clara B. Buxton, 4 C. L. J. 510. 
Rampini and Hookkiuee, n. 

References : — (a) 8 Comstock. N. Y. 264, F. 
(b) 15 Wendell, N. Y. 218 & 7 Sergeant A Raw- 
lc, Pa. 218, Appl. (c) 2 Barbour N. Y. 559, F. 
(d) 6 C. 94 and 3 A. 600, F. 

(75) Art. 116, Sch. II, applicability of, to suit 
for compensation for breach of covenant 
in a registered sale deed . 

In the case of a contract of sale, in writing 
and registered, all terms, which the law implies 
or reads as part of the contract, must also be 
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regarded as part of the registered writing fortlie 
purposes of Art. 116 of the Limitation Act and 
no (a), where an express agreement, on the part 
of the vendors, to re-imburse the vendee all 
costs incurred in obtaining the possession of 
the property sold, is contained in the sale deed, 
.a suit for breach of such a covenant, which 
may even be regarded as ail express one, will 
surely be governed by Art. 11G. Bahadur Lai 
Yt Jadhao, 2 N.L.R. 174. 

IfiMAY, J.C. 

References (a) 21 Mf. 8 and 25 M. 587, 1\ 
11 B. 475, 25 B. 593, 3 A. 732, 18 A. ICO and 19 
C. 123, If. 

See, also, 1 , Res-Jtulicata, No. m lo; and 
Transfer of Property Ad, No. 15. 


Limitation Act (XY of 1877 ). — (Continued). 
which thero has l>eon a breach and as the said 
instrument was merely an exclusive license to 
cut trees and contained express provisions that 
the licensee should have the right to cut doWn 
the trees alone (subject to the right of the tarwad 
to cut for their own necessities), with no right 
whatever to the land, no covenant either for 
title or for quiet enjoyment can possibly be 
implied therein, as could bo done in the case of 
sales and leases of immovable property under S. 
55 (2) and 108 (C) of the Transfer of Property 
Act so as to render Art. 116 applicable (a). The 
present suit based on the instrument should be 
takon ns governed by Art. 62 or Art. 97 of the 
Limitation Act, the period of limitation being 
3 years. Mammtkkutti y. Puih&kk&l Edom, 
29 M. 353. 


(76 ) Arts. 110, OH and 97, Sch. 1 1- Instru- 
ments containing covenant for title or quiet \ 
enjoyment— S. 55 (2) or l OH (c) of the \ 
'Transfer of Property Act, applicability of j 
Art. 110 only to cases of -instruments with- I 
out such covenant, governed by Arts, OH 
or 97. j 

A registered karat had been executed ov the j 
first defendant in this cji.sc in favour of P, the | 
plaintiff’s predecessor in title granting to him \ 
the exclusive right of cutting trees in a forest, i 
the property of the tarwad of which first dofcn- • 
dantwasthe allegod Jwnavan. In a certain i 
suit subsequently brought against P, and the ; 
first defendant, the former was restrained by an 
nj unction, from cutting trees in the said 
forest, on the ground that the said karar was 
not binding on the tarwad , By the present 
suit, plaintiffs accordingly claimed recovery 
of damages, under the said karar, from 
the first defendant and from the tarwad pro- 
perties. Held , that by reason of the finding, 
in the previous suit, that the karar was not 
binding on the tarwad, the present suit was 
res judicata so far as regards the claim against 
anvad properties. Further, on the point 
whether the plaintiff’s personal remedy against 
the first defendant was barred by limitation, 
the lower Court had held that the claim 
was time-barred, the period of limitation 
being three years under Art. 62 of the Limita- 
tion Act. It was, however, contended on appeal 
that Art. 116 woe applicable and that the period 
of limitation was six years. Held , that the 
above question depended on whether the karar 
couM be construed as containing an implied 
covenant for title or for quiet enjoyment, of 


White, c.j, and Benson, j. 

Reference— (a) 20 M. 58, Distd. 

(77) Art. 11H , Sch. IT— Adoption by widow 
— Suit for possession of immoveable pro - 
perty after widow's death. 

Held, by the Full Bench, that, when a widow 
cannot adopt or uppoiftt an heir without 
authority from her deceased husband, an adop- 
tion by her without such authority boiug a mere 
nullity, a suit for possession of immovable 
property after her death, by her reversioners, 
against the adopted son, is not governed by Art, 
118 of the Second Schedule of the Limitation 
Act. 

If a male owner governed by Customary Law, 
who is competent to adopt or appoint an heir 
uudor that law. but cannot adopt a daughter’s 
soil, appoints a daughter’s son, as his heir, such 
an act must be declared invalid within six 
years as provided by the article. The same re- 
mark would apply where the adoption is not 
made with the proper ceremonies where cere- 
monies are required to constitute an adoption. 
But where the adoption is a thing unknown to 
the personal law of the adopter or where a per- 
| son unauthorised by him, as for instance, a per- 
fect stranger, does such an act on his behalf, 
the adoption has no legal inception* and does 
not displace, or threaten to displace, the right 
of succession of the heirs who are consequently 
under no obligation to sue for a declaration of 
its invalidity. Karon Dad Y. Nathu, 80 P.L. 
R. 1906. 

Sin William Clauk, c.j. ■ 

(78) Art. 118— -See No. 2, supra. 

Art. 118— See, also , I, 038, No • 89% 
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Arts . 118 and 119— See I, Hindu Law (Rover* 
siners), No, 9, 

(79) Art . 180, Sch. II— 

A Hindu rather governed by the Mitakshara 
contracted a mortgage debt on April 4, 1887. 
This was discharged, after his death, with the 
consideration of a subsequent mortgage made on 
October 38, 1893, by his two sons, one of whom 
was a minor. Held, that the mortgage was, as 
regards the minor executant, absolutely void, 
and in a suit upon this lattr mortgage, a 
prayer to enforce the pious obligation of the in- 
fant to pay his father's debt of 1887 was, under 
Art. 130, Sch. 11, of the Act, barred six years 
after the due date of payment thereof. 
Mafcaraj Singh y. Raja Balwant Singh, 3 
A.L.J* 274=A.W.N. (1906), 117-28 A. 508. 
Stanley, c.J. and Bubkitt, 7. 

Reference . — 28 A. 206, F. 

(80) Art. 120, Sch. II— Hindu Law — Liabili- 
ty of the son to discharge father's debt to 
accrue when — Suit to t ecover the debt 
brought against the son more than 6 years 
after the date of decree— Separation of the 
son from the father . 

In execution of a decree under S. 90 of the 
Transfer of Property Act, the decree holder at- 
tached a certain share in a village a portion of 
which was released on the ground that it was 
the property of thu son of the judgment- 
debtor who had separated from his father prior 
to attachment. The present suit was brought 
by the decree-holdor for a declaration that 
the share of the son was, under Hindu Laa, 
liable for the payment of the father's debt and 
for the recovery of the same by the sale there 
of. This suit was brought more than 6 ycais 
after the decree under S. 90 and also from the 
date of separation. 

Held, that, as the liability of a Hindu son to 
pay the debt of his father arises from the 
moment the fnthefr has failed to discharge the 
obligation, the suit, having been brought more 
than G years after the date of the decree under 
8. 90, wa $ barred by limitation under Art. 120 
of the Limitation Act. Held, further, that the 
suit was alho barred, as it was brought more 
than 6 years from the date of the separation (a). 
Hats Parshad ?. Narendra Bahadur 
ttagh, 9 O.C. 350. 

ani> G biffin, 7. cs. 

Inference*,— (u.) 21 A. 301, 23 A. 206 and 27 

M. SA8» R. 
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(31) Art. 120— Suit dttder S. 60 of the Pud* 
jab Tenancy Act for oa&behneut of a voidable 
transfer of a right of oSoupaney— *See Act XVI 
of 1887 (Puk7ab Tenancy), No. 9, 7 P.R. 1665 
(Rev.) 

(82) Suit under S. 77 (8) <b) of the Punjab 
Tenancy Act, applicability of Art. 130 to-*See 
Act XVI of 1887 (Punjab Tenancy), No. 9, 7* 
P.R. 1905 (Rev.). 

(83) Art. 130 — See Nos. 38,41,43,68 A. 67, 

supra. * 

(84) ^Art. 130 — See Nos. 70 & 72, supra, 

(85) Art. 120— Soe No* 96, infra* 

(86) Art 120— ancestral property, * aliena- 
tion of— suit by aft after-born son of the 
aliehating proprietor— custom— 

Plaintiff was the son of a Jat proprietor. 
The proprietor mortgaged ancestral property in 
1893. Plaintiff was bom in 1900. This suit 
was brought by plaintiff, in 1904, for a declara- 
tion that the alienation by his father was not 
binding on his reversionary interest. Held, the 
cause of action, giving the right to sue, having 
commenced on the. date of alienation, and 
* limitation having expired before the plaintiff's 
birth, the suit was barred by limitation and 
could uot be revived on the plaintiff's in 
1900. Ganpat v* Dhani Ram, 76 J* & 1906 
-125P.L.R. 1906. / i 

Chatterji and Kensington, 7 i. 

Reference .— 84 P. B. lKj&fr.ti.), R. 

(87) Art. 120 -Pre-evqrtion — Mortgage y by 
way of conditional 

Art 120 of the Second Schedule of the Act is 
applicable to a suit for pro-emption in reepoot 
of a sale under a clause of condition sale by 
I foreclosure of a mortgage (a). 

There is no difference in principle between 
a compulsory and a voluntary sale as rogardp 
limitation for suits for possession. Bhcda Singh 
y. AUm, 112 PX.R. 1906. 

Rohkutson, j. 

Reference.— {a) 160 P. R. 1889, F. 

(88) Art . 120 , Sch. II— L imifation^Shamilat 
land— Suit for possession by partition of 
Shamilat land — Wrong entry in revenue 
records. 

The plaintiffs, alleging that the shamilat 
land m suit pertained to a certain patti, 
brought a suit for possession of their share by 
partition against the defendants, who etaimed 
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' eult tar ^eipiAtatiOh (totthe Seem'd Wa»exiroD6- 
4iWl90 'of the Limit*- | 
tiw Aotwfeilitr tfia^e the rait wu brought: " 

was not barrel by limi- 
tation, thpjjfcUse Of action being recent invasion 
by the §eleiidAn|8 of the rights oftheplaintiff J 
nnd the.r0|U^ try the Revenue Court to effect 
jpartitic^Vy; l 13to statement in the plaint that the 
'fieeswai’^ ^Ctioenoue did not make the oorreo- 
.. ticnotitf ^at'Jftboord a condition precedent to the 
relief claimed being decreed. Tejtt y. Kanhaya, 
151 ?.£.;& 1906 . • 

, ’ Rwb, rii. - 

,j <»\ ■ . 

See, aim, !, Nos. 45, 47, 63, 66, 69, 70, 72, 76 
and92; and Act XVI of 1867 (Punjab 
Tenancy), No, 8; and Cause of Action, No. 8. 

(89) Arts; 130 and 182 — Sale of mortgaged 
property at the instance of the first mortgagee 
—Surplus sale-proceeds withdrawn by third 
mortgagee — Suit by second mortgagee to 
enforod his lien on surplus sale-proceeds— 
Applicability of— See Mortgage (Sam), No. 1, 
9C.W.N.989. 

See, aim, I, Mortgage (Sale), No. 17. 

Arte. 120 dt 144— See, I, 640, No, 97. 

(90) Art. 122 — See Insolvency, No. 8, 0 C. 
W.N.952. 

See, him, I , Insolvency, No. 3. 

Art. 124— See I, Ghatwali Tenure, No. 1 . 

Arts. 124 and 241— See I, 642 y No. 100. 

Arts* 124 and 144— See 1 , 642, No. 101. 

' (91) Arts. 127 and 142— Proof of exclusion— 
See Hindu Law (Joint Family), No. 14, 4 C. 

(929 Art.. 181 of Sob. n of the — , more non- 
collec tion of kuttubadiiov twelve years without 
any denial by the tenant of the landlord’s right 
is not enough for such right becoming burred 
und^Seo Cty, Pro. Odra, No. 11, 10 M.L.J. 

(98) Art. 181— See No. 58, supra. 

(94) 4% la^fse Nofc 66, 69, 72 «nd 89, 

i&e. ttkij «M,' Not. lots and 

ios." y 
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(96) Arts. 132 and ill, 'Scti^ II^-Gkargeon 
immovable property under S. S$\of the 
Transfer of Property Act,, smtfyr enforcing, - 
governed by Art. and : not Ay Art. Ill , 
The charge under consideration, in the pre- 
sent case, was not the vendor's liou f or. unpaid 
purchase-money, contemplated by Art. Ill of 
the Limitation Act, but the statutory, charge; 
arising by virtue of S. 55 of the Transfer, of 
Property Act. Sijch a charge, which a vendor 
obtains under the said S. 55, is different from . 
the lien given to an unpaid vendor (a) and the , , 
period of limitation for a suit to enforce a charge 
of the former description is twelve years, from 
the date of sale, under Art. 182, and not the ■ 
three years under Art. 111. RamaloHHpttft 
Ayyar y. Subrahmanla Ayyen, 29 M. 805. 
White, c.j. and Subrahmania Ayyar, j. 

References.^ a) 31 C. 57 (P.C.) R. and Apph 
21 M. 141, 24 hf. 238 and 27 M. 28, overruled. 

(96) Arts. 132, 116,120— Sale for arrears of 
revenue — Mortgagee r s charge on sale pro- 
ceeds— Suit to enforce charge. 

When an estate is sold for Arrears of revenue, 
the mortgage of a share of such estate executed 
between the date of default and the date of sale >' 
is invalid as against the purchaser but the 
mortgagee is entitled to the charge on the 
surplus sale proceeds, after payment of the 
arrears of revenue; and the article of the Limi- 
tation Act applicable to a suit brought by the 
mortgagee to enforce such charge is not Art. 
116, or 120 but Art. 132 ; and the date from 
which the period of limitation begins to run is 
the due date under the mortgage bond and not 
the date of sale. Matara Gupta y. Uma Charon 
Sen, 3 C.L.J. 52. 

Brett and MookerjeE, jj. 

(97) Art. 134. 

The fact that the lessee had notice that 
the property she was acquiring was debutter 
property does not preclude the lessee from hieing 
regarded as purchaser within the meaning of 
Art. 184, and an 1 assign for valuable consider*- - 
tion,’ within the meaning of S. 10 of the Limi- 
tation Act. flhyama Charon Nundyy. Abfcl- 
rom Goswomi, 3 G.L.J. 306*10 C.W*N, 788* 

33 C. 511. 

Maclean, c.j. and Gator, j . - 
(pH) Art. 134, Sch. II— Bona fide purchaser 
fivm mortgagee, redemption front— Ostensi- 
ble owner— Suh to redeem brought more , 
than 12 years after sale. 
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Held, that, where, a person, believing that 
hie vendor had an absolute interest in a certuiu 
property, of which he was only the mortgagee, 
purchased the same for valuable consideration, 
the suit brought by the heirs of original mort- 
gagor, to redeem the property from such pul- 
ehaser, if brought more than 12 years after the 
date of sale, was tarred by limitation. Mahablr 
Singh y« Rana Bheor&j Singh, 0 0. C. 878. 
Evans & Griffin, j. os. 

References 9 A. 97, 22 B. 225 & 14 M. I.A. 

1 . n. 

(99) Art. 184 — Purchaser of mortgagee’s 
rights— 'See Mortgage (Redemption), No. 18, 
16 M.L.J. aw. 

See, also, T, 644 and 645, Nos. 104 106 ; and 
Mortgage (Redemption), No. 14. 

Arts. 134 and 144— See I, Civil Pro . Code , 
No. 378. f. ' 

(100) Art. 135— Possession of mortgaged pro - 
pert if l suit by mortgagee for — Regulation 
VII of 1806 , S. 8 . 

In a deed of mortgage by way of conditional 
sale, dated the 3rd May, 1808, it was stipulated 
that the principal amount with interest should 
be paid within five years, and that 11 should this 
amount be not paid within the time above 
specified and the whole or portion thereof re- 
main unpaid, this mortgage-deed will be consi- 
dered au absolute deed of sale free from all 
disputes and the mortgagee will be entitled to 
possession of tho village according to the terms 
of a deed of sale.” On the 22nd January, 1903, 
the mortgagee brought a suit for foreclosure and 
possession of the mortgaged property cm failure 
of the mortgagors to pay the sum alleged to be 
due on the mortgage. 

Held , that the mortgagee having become en- 
titled to possession on the 3rd May, 1868, the 
suit which was instituted on the 22nd January, 
1908, was tarred by limitation nnder Art. 185 
of the Act. Janki y. Hi. Jai Del, 9 O.C. 147 (B). 
Scott and Wells, j.cs. 

References . — 16 C. 693, 22 W.R. (P.C.), 90, 10 
C. 68 and 12 G. 614, R. 

See, also, I , No. 76, 

(101) Arts. 135 and 144— See Mortgage 
(Conditional sale), No. 3, 65 P.R. 1906. 

(102) Art. 136 , Sck. II— Suit by purchaser 

. of ’equity of redemption for possession of 

. , mortgaged property — Value for purposes of 
Courts Act , 8. 70 (1) (b) 
^Conversion of sale into mortgage . 


A Suit by the purchaser of the equity of <i 
redemption, for pojkessibn of the mortgaged 
property, is governed by Art. 136, and limita- 
tion runs from the date of redemption (a). ' 

The value of the suit, for purposes of appeal, 
is the sum fixed as payable on redemption (b)» 
and not thirty times the annual revenue, jifcd 
an appeal lies under B. 70(1) (b), Punjab Courts 
Act. 

A vendor is entitled to include a petty sum 
in the sale consideration for current expenses, 
and it is an error to oonvert a sale by a limited 
owner into a mortgage, merely because a petty 
sum out of the consideration was paid in 
cash Cor current expenses and was not proved to 
have been for necessity. Badri Mai Y« flop al, 
130 P.R. 1906. 

Reid, c.j., and Robetson, j. 

References:— ( a) A.W.N. (1898), 67, F, (b) 
24 P.R. 1903 (F.B.), F. 

(108) Arts. 136 and 144 — Meaning of the 
words* out of possession ’ in Art . 136 — 
Suits governed by Art. 144 , burden of proof 
on defendant In . — 

The expression ‘ out of possession, ’ as used 
in Art. 186 of Sch. II of the Limitation Act, 
implies that some person is in possession ad- 
versely to the vendor, some person holding in 
a character incompatible with the idea that 
the ownership remains vested in the ven- 
dor (a). So, in case of sale by a lessor, he cannot 
be said to bo out of possession so long as the 
lessee, who derives his title from him, is in 
possession because, until something occurs to 
determine the lease, the possession of the 
lessee is the possession of the lessor. 

Under Art. 144 of the Limitation Act, time 
runs from the date when the possession of 
the defendant becomes adverse and it is in- 
cumbent on the defendant, if he relies on ad- 
verse possession to displace a proved title, to 
ehowwhen such Adverse possession commen- 
ced (b). Gaapat Rao Bkansle y. Ganpat Rao 
Gopal Ghatatey, 2 N.L.R. 82. 

ISMAY, J . C . r ‘ 

References.— (a) 2^is, L.C. 685, R. % (b) 18 
B. 424, 14 B. 458, 14 M. 96, R. 

(104) Arts. 139 , 141 and 144. 

The widow of a last Hindu male owner died, 
having let apart of her husband's property in 
her hands to the defendants m tenauts-at-will. 
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On her* death, plaintiffs (reversioners) sued for 
possession at the lands in the hands of the de- 
fendants. ThjBBuit was filed more than IS 
years after the death of the widow, but' within 
IS years from the 'date on which the defendants 
set up an adverse title. On the question of 
limitation, it was held , the possession of a 
tenant-at-will holding over the estate of n 
widow after her death, not being adverse to her 
reversioners until the expiration of the tenancy, 
the cause of aotion to the reversioners begins to 
run only from the date of the tenant setting up 
an adverse title ; and the suit in this case, 
having been filed within 12 years of the setting 
up of the adverse title, was not barred by, limi- 
tation. Ghudu Singh y, Khushal Singh, 90 
P.R. 1900. 

Reid, j. 

References.— 49 P.R. 1901, 41 P.R. 1908, 24 
B. 504 and 25 A. 435. R. 

(105) Art. 141, Sch. II-SeeNos. 58 and 104, 
supra. 

See, also, I, 646, 647 , Nos. 108 and 109 • 

(106) *4rf. 142 — Limitation — Adverse posses- 

sum — Government reven lie— Defaulter — 

Share of defaults Jet on fanning lease — 
Share not claimed on expiry of lease. 

One Mulchand, who owned an 8-anna ssamin- 
dari share in mama Rajipur, disappeared in 
1857 leaving Government revenue unpaid. His 
share was thereupon made over to Mangu Lai, 
and afterwards to one Pahalwan Singh, on a 
farming lease which expired in 1871. On the 
expiry of this lease, Pahalwan Singh still retain- 
ed possession of the property, and ultimately 
in 1891 it was sold in execution of a decree 
against him and purchased by the predecessor 
in title of the answering defendants. In 1903 
a suit was brought for recovery of possession by 
the purchasers of Mulchand’ s rights from his 
representatives. Held, that after 1871, Pahal- 
wan Singh's- possession became adverse to 
Mulchand and the suit was barred by limita- 
tion. Approved. Madho Ram Blngh v. Surjan 
Kunwar, A.WJ5L (1905), 282 -8 A.L.J. 1C =28 
A. 281. 

Knox and Airman, ft. 

Reference. — 88 P.R. 1885, Appr. 

(107) Art. 142— -Possession, suit for— Limita- 
tion — Onus — Presumption from title. 

It is for the plaintiff in a suit for ejectment 
to prove possession prior to the alleged dispos- 


session. At the same time, in tfri* question of 
evidence, the initial &ct of the plaintiff’s title 
comes , to his aid with greater or less force ac- 
cording#}# the circumstances established in 
evidence. Rani Hemanta Kuraari Debt y. 
Maharaja JagatUndra Nath Roy Bahadur, 
10 C.W.N. 080 (P.C.) = 3 A.L.J. 303 = 8 Bom. 
L.R. 400 = 1 M.L.T. 185=16 M.L.J. 272. 

Lord Davey, Lord Robertson, Sir An- 
drew S co rle and Sir Arthur Wilson. 

(108) Art. 142, Sch. II. — Suit by vendee for 
possession of immovable property — Vendor 
out of possession— Burden of proof* 

Where a vendee of immovable property sues 
for possession, his vendor not having been in 
possession at the time of the sale, it lies upon 
the plaintiff to shew that his vendor was in 
possession at some period within twelve years 
prior to the date* of the suit (a). 

And when, in such a case, the property sold 
was a share in u house belonging to two separat- 
ed brothers, it was held that the possession of 
one of the brothers could no£be taken to be on 
behalf of the absent vendor. Deba y. Rohtagh 
Mai, A.W.N. (1906), 95 = 8 A.L.J. 334 = 28 A. 
479. . 

Bakkjui, j. 

Reference . - 16 B. 343, F. 

(109) Art. 142 — See Specific Relief Act (I 
of 1877), No. 1, 33 (J. 821 and No. 9, supra. 

See, also, I, 647-650, Nos. HO, 112, 113, 114 ; 
and B adjust Law, NO. 1 and Res Judicata, 
No. 29. 

Arts. 142 and 144 — See I, 650, No. 116. 

(110) Art . 144 — 

n 

A permanent mokurrari lease is an alien- 
ation of the proprietory interest protdnto, 
and if the property is dobutter, the alie- 
nation by the lessor is beyond his legal compe- 
tence and the possession of the lessee becomes 
adverse to the lessor as from the date of the 
loase, and a suit to recover possession of such 
property as dobutter property is prima fade 
governed by Art. 144 of the Act. ShyaUta 
Chapas Nundy y. AbhiramGos&wmy, 8 C.L.J. 
BOG = 10 C.W.N. 788=83 C. 511. 

Maclean, c. j. and Geidt, j. 

References.— 23 M. 271 (P. CL), F. 15 W. R. 
(P. C.), 24, 2 C.L.J. 448, J>. 

(111) Art. 144- -See Nos. 2, 38, 60,101 &103, 
supra , 
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Lfanltettai Anton at 1877).—(OoHjjin««i). 
(list) Art. 144 — See Nou ^, supra, 

(116) Art . 144—PossesMnpf land ^etoely 
to nett reverttionev&f a decerned ' ‘} Sm pt'i etor 
— Death of the next reversiotietSSffit by 
the more remote reversioners agamstjdefend* 
mt, accrual of cause of action fot— Start- 
ing point of limitation under Art . 144. 

The property in dispute had belonged to two 
brothers, A and M. M was the rightful heir on 
A's death, but B and K, the step-sons of A, 
succeeded him to the exclusion of M, who never 
trieef to oust B and K. On M’s death, plain- 
tiffs* certain remoter reversioners, sued B and K 
for the lands, on the ground that defendants 
ought not to have succeeded A, having been 
only his step-sons. Meld, that, since M was 
dearly A’s heir, it was directly contrary to his 
interest to have allowed B & K, (to remain in 
possession, and time therefore began to run 
from A's death, and the defendants have acqui- 
red a good title under Art. 144 by more than 
twelve years' Adverse possession. K&ka V. 
Labh Ch&nd, IOC f P.R. 1906. 

Robertson and Chitty, jj. 

, Reference.— 18 P. E. 1895 (P.B.), D. 

See, also , I, Adverse Possession , No. 1 ; and 
Mortgage (Redemption), No. 14. 

(114) Arts. 144 and 148— Suit for redemp- 
tion against a redeeming co-mortgagor — See 
Transfer of Property Act, No. 96,9 0. C. 
91. 

(115) Art • 147, Sch . II— Hypothecation bond, 
limitation for a suit on a — 

There was a suit on a hypothecation bond 
which ran thus : — “ For this, the consideration 
money, is mortgaged the following property 
acres. .... .The said property is mortgaged but 
iff retained in our possession. " Held, the 
artidle of Limitation Act applicable to the case 
was Art. 147 of the Second Schedule. Chairman 
Municipal Council, Rajahmundry v. Yenka- 
teswaralu, ic M.L.J. 58. 

Davies and Sankaran Naib, jj. 

Reference— 25 M. 220, V. 

(116) Art. 1481 — See* Transfer of Property 
act, No. 96, 9 O.C. 91 and No. 114, supra. 

Art. 149 -See I, 652, No. 121, 

' dru m— See I, No. 6. 

Art. 1$8— Seel, No. 27. 

(117) Art. 158, inapplicability of, to cases of 
invalid awards— See Civ. Pro. Corny, No. 258, 
2 U.L.B. 81. 


Lfa nftatkmAct(X1 

(118) Art l64^£Uadlmw%t before judgnmi 
-?Civ. t>ro. ttSk tAct XVofl$82),$. ; 
d90—(^ftnnat^6f attachment' afier ds* 
ere*— Starting pointaf limitation. 

Where ah attachment before judgment has 
been levied And ah 4$ parte decree passed, the 
time to sot it aside is thirty days, under A^t. 
164 of the Act, from the date <4 executing any 
process for “enforcing the judgment : An applica- 
tion after decree, for oonhrmatibn of the attach- 
ment under S. 490, Civ. Pro. Code, does not 
give the starting pointtof limitation, as it is not 
an enforcement of any process of execution war* 
ranted by law. Sidharathrai ftoojanral y. 
Aa&ntram Buldeodas, 8 Bom.L.R. 567. 

Sir Lawrence Jenkins, o.j. and. AsTpN.,r. 

(119) Art. 164, Sch.II— Attachment of property 
other than judgment^debtm'S* , whether a pro - 
cef/s within the article . 

Held, that the process relied on for comput- 
ing time for the application in question under 
S. 108 of the Civil Procedure Code vis., that 
of on attachment, in execution of. the ex parte 
decree sought to be set aside, of property not 
belonging to the judgment-debtor was not a 
process for enforcing the judgment within the 
meaning of Art. 164 of the Act and, so, of no 
effect towards barring the application by limi- 
tation. Rga Tha Din Mi Tin y« Nga Po 
Chan, U.B.R. (1906), Limitation 7. 

Shaw, j.c. 

References :— 7 A. 845, 9 C. 869, 82 Pi R. 20 
(Civ.), U.B.R. (1904-5), Civ. Pro. 26, 15 W. 
R. 210 and 25 W.R. 72, R. 

(119-a) S. 178-See No. 12, supra. 


Art. 164— See, also, I, SmallCause Courts Act 
(Provincial), No. 1 and Civil Pro. Code , 
No. 84. 

Art. 172— See I, Civil Pro. Code t Np. 266. 

Art. 173-See I, No. 7. 

(120) Art. 175— Execution of decree— Exe- 
cution transferred to Collector— rParfcial execu- 
tion— Application for instalments— Bee Act 
XVII of 1879 (Dekhan Ag mcu&TUBl its, Be* 
lief)*, No. 8, 8 Bom. L.R.9G3. 

See, also, I , Civil Pro „ Code, No. 222. 

(121) Art 17,6 A—Snt^tpftonl a^U^ation 

for— Application after prblimnaf# ' decree 
for sale in death ■ 

of— Application Ay *‘ heirb—tyfa^&qfifa' 
petty Act (TV of 1$82), $. df^tiditionai 
decree; effect of . 0 " , 
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Where ft mortgagee having obtained a preli- 
minary decree for sale un&er S. 88, Transfer of 
Property Act, died and his heirs more than six 
months after his death applied to * be brought 
on the reoord in the place of the deceased and 
to have an order absolute for sale made in their 
favour ; 

held— -That the application for substitution 
was not governed by Art. 175 A of Sell. II of 
the Limitation*Act. 

Applications governed by Art. 175 A of Sell. 

11 of the Limitation Act are applications for 
substitution made in the course of the suit. 

After a conditional docree for sale is passed on 
a mortgage, the suit as such is at an end (a). 

Mehari Bib! y. Yakub All, 11 C. W.N. 156. 
Ghose & Geidt, jj. 

References : — (a) 21 C. 818 22 C. 931, R. 

Art. 175 (e) — Sec I , Civil Pro. Code , No. 226, 
(121-a) S. 175 (c) — See No. 124, infra . 

(122) Art. 176— See No. 15, supra. 

(123) Art. 178 — Decree for perpetual in j ’dic- 
tion, limitation for execution of — See Civ. Puo. 
Code, No. 96, 29 M. 314 and Nos. 38 A 70, supra. 

See, also, I, 653, 654, Nos. 127 & 128 ; and 
Civil Pro. Code, No. 226. 

(124) Arts . 176,175 (c)— Limitation for bring- 
ing legal representatives on record — second 
appeal . 

An application to substitute the legal repre- 
sentatives of a deceased respondent in second 
appeal is governod by Art. 178, and not by Art. 
175(c), Sch. II, Limitation Act. Soosaya Filial 
y. Alyakannu Pillal, 16 M.L.J. 475-1 M. L. 
T. 348 = 29 M. 529. 

White, c. j., and Subrahmaniya Iyer and 
Benson, jj. 

"References'. — 9 M. 1, 10 A. 204, 10 B. 663 and 

12 C. 590, F. 28 M. 498, not F. 

(125) Arts. 178 and 179— Old and unclaimed 
deposits in High Court and Intestates' 
Estates Act (XXV of 1886) — Money in de- 
posit in Court— Application by judgment- 
creditor for payment of fund in Court — 
Limitation — Money, if realised in execu- 
tion of decree — “ Step in aid of execution." 

An application by a judgment-creditor for 
payment of a fund or money in Court attached, 
would be 11 a step in aid of execution M within 
the meaning of Art. 179 (4), if the money or 
fund of which payment is sought has not been 
40 
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realised in execution as the result of the attach. 
I mont. Such an application would be governed 
by Art. 178. 

Application by a judgment-creditor for pay- 
ment of money already realised in execution 
for him cannot be barrod except under Act 
XXV of 1866. 

Where a fund standing to the credit of a 
suit was directed to bo paid to somo of the 
parties in tho suit : 

Held, that, no bar of limitation attached to 
! thoir application for drawing out of the same 
although made 15 yoars after the order for pay- 
ment. Apuvba Krishna Boy y. Chunder- 
money Debt, 10 C.W.N. 354 (F.B.) 

Maclf.an, c.j. and Sale and Harrington, 
jj. 

(126) Arts. 178, 179, Sch. II— Application to 
revive former application for execution. 

Where a decrco-holder applied for the sale 
in execution of shares in fivg villages and shares 
in two villages were sold and the decree satisfied 
but subsequently tho sale was hold to bo a nul- 
lity, and the decree-holder made an application 
to revive tho previous application. Held, that 
this was not an application coming under S. 
179 of the Second Schedule of the Limitation 
Act, but an application to which Art. 178 ap- 
plied, the right to apply accruing on tho date 
when the sale was held to be a nullity. Behari 
Lai Mlsrv. Jaganath Pershad, A. W.N. (1906), 
152=3 A.L.J. 845 - 28 A. 651. 

Banerji and Airman, jj. 

References. — 3 A. 484, 7 M. 595, D. 

(127) Arts. 178, 179, Sch. II, inapplicability 
of, to application for specification of share by 
metes and bounds in respect of a defective 
partition docreo— See Civ. Pro. Code, No. 224, 
47 P. R. 1906. 

See, also, I, 655, 656, Nos. 130, 131 and 132. 

Arts 178, 179 (Expl. 1) — See I, Execution oj 
Dcci’ee, No • 76* 

(128) Art. 179— Application for execution of 

mortgage decree, after partial satisfaction 
by a previous execution-procepding — Trans - 
fer of Property Act (IV of 1882,) S. 90 — - 
—Order of the Court passing a decree for 
the balance — Decree . * 

Whore on an application under S. 90 of tho 
Transfer of Property Act, the Court passed an 
order for the balance of the decretal amount to 
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be recovered, and a decree specifying the exact 
amount to be recovered was passed three days 
later In accordance with that order, fold, that, 
as regards an application for execution, limita- 
tion of three years will be, counted from the date 
of the decreeand not from the date of the order/ 
Madan Mohan Dai y. Nobin KlahoveDeb, 3 C. 
L.J.291. , 

Ghose and Geidt, jj. 

(129) Art. 179— 'Execntioii o f decree — Decree 
granting an injunction’— Civil Procedure 
Code, 8 . MO. 

Art. 179 of the Second Schedule to the Indian 
Limitation Act, 1877, does not apply to an 
application asking the Court to enforce a decree 
granting an injunction to abstain from some 
particular act. All that the Court has to see is 
whether the party bound by the decree has had 
an opportunity of obeying the decree or injunc- 
tion and has wilfully failed to obey it. Bhag- 
wan Das y. ftukhdri, A.W.N. (1906), 10= 28 A. 
300=3 A.L.J. 836. 

Banebji, J. c 

Deference. — 23 A. 465, F. 

(180) Art. 179— decree for sale— appeal by one 
defendant — time against others saved . 

Where the decree was for sale upon a mort- 
gage, jointly executed by three mortgagors, an 
appeal by one of them saves limitation against 
all of them. The principle laid down in Oanga 
Knar v. JCesar Kuar t 1 A.L.J.R. 409, only 
applies to a case of money deoree which could 
be executed against any judgment-debtor. Dhu- 
man Mai v. Fauna Lai, 3A.L.J.381-A.W.N. 
(1906), 155. 

Knox and Airman, jj. 

(181) Art. 179 , 8ch. JI— Execution applica- 
tion by mother as next friend of her son 
wrongly described as minor , whether in 
accordance with law so as to keep alive the 
right to execute the decree . 

The point for decision in this case was, whe- 
ther the execution application, made by the 
mother of the decree-holder, as his next friend, 
describing him as a minor, while in reality ho 
was a major, was an application effective for 
the purpose of keeping alive the decree and 
j^syenting the execution thereof being barred 

Ijmitstion. The lower Court was of opinion 
twjtff the application by the mother 
wMi;|ib&ing more than an irregularity and 
that $he proceedings were only technically 


defective. Held , on appealtheapplication was not 
one in accordance 9 with law for the purposes 
of' the above Art. 179 and the question was 
not whether the proceedings by the mother 
were void for all purposes, but whether- they 
amounted to an application according to law 
for a step in aid of execution (a) within the 
said article : on behalf of the respondent, it was 
contended that the application should be treat- 
ed as made by the respondent, the decree-holder, 
that it fulfilled the requirements of S, 235, Civ* 
Pro. Code and was, therefore, in accordance 
with law, since it was verified, by the mother 
and the section did not require that it should 
be signed by the applicant and it was fold, that, 
on the 1 face of the application, it was clearly 
the application of the mother, and not that of 
the respondent. ‘Potukughi Ba r a nwi a ». 
Donepudi Beshayya, 1. M.L.T. 113, 

White, c,j., and Davies, j. 

Reference :—(a) 21 C* 866, D. 

(132) Art. 179, Sch. II— Execution of decree 
— Limitation — Execution suspended by ac- 
tion of Court. 

The plaintiff's suit was dismissed by the first 
Court ; was remanded on appeal under S. 562 
of the Code of Civil Prooedure, and after re- 
mand decreed by the first Court on the 21st 
September, 1897. On appeal, the lower appel- 
late Court dimissed the suit on the 96th 
of August, 1898. On second appeal* the. High 
Court, on the 30th of January, 1901, set aside 
this decree and remanded the case to the lower 
appellate Court under S. 562 of the Code of Civil 
Prooedure. After this remand, one of the de- 
fendants died. No legal representati|*;of the 
deceased having been brougjp on tff&reeord, 
the Court held that the appeal had abated*' and 
on the 5th of June, 1902, paaeed-%AM^ j yjtoh^ 
in terms, affirmed the decree of^Mml|Bk^ain- 
bor, 1897. On the 19th of 
decree-holder applied for execution. Held, that 
the application was within time, whether the 
terminus a quo was regarded as the 30th Janu- 
ary, 1901, or as the 5th of June, 1902. .. Kewal 
y. Tirkha, A.W.N. (1906), 27 *8 A.L.J. 8*1 
M.L.T. 59. 

Bameuji, j. 

(183) Art , 1 79—IAmitatum—Exec^^ of 
decree— Application not 44 in accordance 
with law”— Civil Procedure Cede, 9, 836— 
Insolvency. 
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Where the judgmeht-dejrtor has applied for a 
declaration of insolvency and proceedings in 
insolvency toe pending on his application, no 
application tot execution can he made against 
the judgment-debtor's surety. If, therefore, 
such application is in fact made, it will not be 
an application “in accordance with law*’ with- 
in the meaning of Art; 179(4) of the Seoond 
Schedule to the Indian LimitatioirAct, 1877 (a). 

.Held, also, tKat the resistance of the decree- 
holder to the judgment-debtor’s application for 
insolvency will not amount to the taking of a 
step in aid of execution within the meaning of 
Art. 179. Langtu Panda y. Baijnath Saran 
Panda, A.W.N. (1906), 54=3 A.L.J. 18 r 28 A. 
887 . # 

Bankbji, J. 

References,— (a) 12 A. 64 and A.W.N. (1905), 
182, F. 

(184) Art. 179— Application for withdrawal 
of money standing to the credit of a decree- 
holder whether, “ a step in aid of execu- 
tion.” — Application for a ministerial ordcs 
distinguished. 

An application by a decree-holder for with- 
drawal of money standing to his credit, although 
made in accordance with the rules prescribed 
by the High Court, is an order ministerial and 
not judicial, and, as such, is not a step in aid 
of execution within the meaning of Art. 179. 
Badananda Banna y. Kali Sankar Bajp&i, 
8 C.L.7. 95. 

Gtfoss and Geidt, jj. 

References.— S C. 89 ; 11 C. 227 ; 10 C. 549 
and 28 C, 196, R. t 27 C. 709 and8C.W.N. 
382, D. 

(185) Art. 179— Mortgage-decree leaning the 
terms as to the sale of the land to be deter- 
mined subseqtiently, limitation for applica- 
tion to execute- 

in a mortgage-decree o! the 13th of August, 
1894, the terms as to the sale of the land were 
left to be determined later on ; and at that date, 
therefore, it was not a final or immediately exe- 
cutable and effective decree so far as the lands 
wore concerned. On the report of a Com- 
missioner appointed for the purpose of ascer- 
taining the necessary values and accepting his 
valuations, the District Judge paqped an order 
on the 25th February, 1896, settling the terms 
as to theaale of the lands. Held, that an np- 
plteaticn to execute the decree presented on the 
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24th February, 1889, was within time as it was 
within three years , of the date of the above 
order, which alone enabled the decree-holder to 
seek and obtain relief iS execution with refer- 
ence to the sale of the lands. Batnaohalam 
Ayyar y. Yenkatrama Ayy&r, 29 M. 46. 

Subrahmania Ayyar, Offg. c.j. and 
Boddam, 7. 

(186) Art. 179, Sch. II— Execution of decree— 
Limitation — Application for a” seal war- 
rant.” 

An application made to the Court of Small 
Causes at Calcutta, in execution of a decree 
issued therefrom, for the issuo of a " seal war- 
rant ” is an application to the Court to take a 
step in aid of execution of the decree, within 
the meaning of article 179. And such would be 
the case notwithstanding that, owing to the 
absence of the record in another Court, a seal 
warrant could not at once issue on the accep- 
tance of the decree-holder's application. Laeh- 
man Dm y. Narain Das, A.W.N. (1906), 269 
= 3 A.L.J. 815. * • . 

Stanley, o.j. and Bubtomjee, j. 

Reference : — 29 C. 581, R. 

(137) Art. 179— See Civ. Pro. Code, No. 224 
47 P. B. 1900 and Nos. 15, 195, 126 and 127 
supra. 

(188) Art. 179 , Sch. II— Mortgage decree— 
Execution of decree— Application for a 
decree under 8 . 90— Transfer of Property 
Act (IV of 1882 ), S. 90— Step in aid of 
executum— Application in accordance with 
lav\ meaning of— 

An application for a decree absolute under 
S. 90 of the Transfer of Property Act is an 
application for a supplemental decree in the 
suit and not an application in aid of execution 
of the original decree within the meaning of 
Art. 179 of Sch. II of the Limitation Act (<*). 

Quaere.— Whether an application for a decree 
under S. 90 was or was not necessary, where 
the mortgage decree contained a clause, entitling 
tho decree-holder to proceed against property 
of the judgment-debtor other than that induded 
in the mortgage-decree ? 

-• 

Whore the sale of the mortgaged properties 
is set aside, an application for a decree under 
S. 90 is not an application in accordance with 
law within the meaning of Art. 178 ao as tQ 
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save limitation. Pnrna Chandra Vandal v. 
Radha Nath Das, 4 C. L. J. 141-33 C. 867. 
Rampini and Mookkhjek, jj. 

References: — (a) 13 A. 356 and 21 A. 453, 
Biss. • 

(139) Art. 179 — Inf unction, effect of— Con- 
tinuation of execution-proceeding . 

The holder of a mortgage-decree having ap- 
plied for execution thereof, the judgment debt- 
or's son claiming a share in the mortgaged pro- 
perty, obtained an injunction restraining the 
sale of 6uch share in execution. The »uit of the 
son having since been withdrawn, the decree- 
holder applied, more than three years from the 
date of the first application for execution, to 
execute the decree by sale of the whole proper- 
ty. Held , that the latter application was a con- 
tinuation, of the first application for execution 
and that consequently, it was not barred by limi- 
tation. Guru Deo Narayan Sinha v. Amrit 
Narayan Sinha, 33 G. 689. 

Harrington a/id Pratt, jj. 

Reference.- 17 C. 268, D. 

(140) Art. 179 , Sch. I [—Civ. Circulars , Rule 
89 — Decree — Execution — Application for 
execution — Application not accompanied by 
copy of the decree — Application made 4 in 
accordance with law ' — Construction of rule. 

An application for execution of a decree, 
though not accompanied by a copy of the de- 
cree, as required by Rule 80 of the High Court 
Circulars (Civil), is an application 4 in accord- 
ance with law ' within the meaning of article 
179, Sch. II of the Act. 

The proper view to take of Rule 80 is, not that 
it prescribes the essentials, which an appli- 
cation for execution must contain, and which 
arc necessary to constitute the application itself 
an application in accordance with Law, 
but that it requires something further besides 
the application itself, an accompaniment extra- 
neous to the application, as a condition prece- 
dent to further action by the Court executing 
the decree (a). 

The Limitation Act, as an enactment of res- 
trictive character, must be strictly constru- 
ed (5). R&machandra Sadashlv v. Laxman 
JSada&hisr, 8 Bom. L.R. 892. 

Batty and Rkaton, jj. 

References:— (a) 5 Bom. L.R. 394, not F., 

38 Sfe>A67, F. (b) 1 B. 19, F. 
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See , also, I, 667-65 $, Nos. 134, 136, 136, 138 ; 

and 661 ’ Nos. 145 and 146 ; and 

* Execution of Decree , No. 85. 

(141) .Art. 179 , Sch. II, Expln.— Decree 
passed jointly— -Application for execution 
against one of the judgtnent-debtors — Surety 
and judgment-debtor — Surety under 8. 253 
of the Civ. Pro. Code — Surety and judg- 
ment-debtor are not joint judgment-debtors. 

Before the passing of a decree, a surety be- 
came liable for the due performance of part of 
the decree. The decree was passed in January, 
1893. No darkhasts wore preferred against the 
surety till 20th June, 1902, though application 
for execution was made in time against the 
judgment-debtor alone. On the question whether 
the darkhast against the surety was barred, 
held , that the darkast was time barred, as the 
decree-holder was not entitled to take advantage 
of the previous application for execution of the 
decree, which he made against the j udgmont- 
debtor. 

The explanation to article 179 refers to the 
decree which is 4 passed jointly ’ against more 
porsons than one, and does not refer to a decree 
where a joint liability may be deduced by com- 
bining the surety bond and the provisions of S. 
253 with the docreu in dispute. Narayan 
Ganpatbhatv. Timmaya Subhaya, 8 Bom. 
L.R. 807. 

Aston and Hkaton, jj. 

Reference 23 B. 478, R. 

Art. 179 (2)- -Sec, I, 659, No. 141. 

(142) Art. 179 (4) — Execution of decree- Limi- 
tation— Step in aid of execution— Decree - 
holder filing receipt certifying payment of 
part of dca'cc money. 

* The filing by a decree-holder of a receipt 
acknowledging payment of part of the decree 
money is an application to take some step in 
aid of execution within the meaning of clause 4 
of Art. 179 (a). Barket All v. Ganga Ram, 34 
P.L.R. 1906. 

Lal Chand, j. 

References.— (a) 26 A. 19, 12 A. 899 (P.B.), 9 
A 99, E. 

(143) Art . 179 (4)— step in aid of execution— 
application by legal representatives of decree 
-holder to be brought on record. 

Held, that, where, on tho death of the origi- 
nal decree-holder, his legal representatives, 
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apply to be brought on the record in his place 
they are taking a step in aid of execution of 
their decree within the meaning of cl. (4) of 
Art. 179, Sch. ii of the Act. Makrand t. Ram 
Charan, 9 O.C. 261. 

Evens, j.c. 

Reference 24 C. 778, R, 

See, also, I, 659, Nos. 142 c£ 143 ; 662 , 663 , Nos . 

250 <£ 252 ;* and Civil Pro. Corfr, 2Vo. 222. 

(144) .Art. 279 (4 and 5) — Step in aid of cxecu- 
tion — Application for leave to bid at a sale , 
whether such step. 

Per Rampini, j.—An application by the do- 
oree-holder for permission to bid at a sale hold 
in execution of a decree is not an application to 
the Court to take some step in aid of execu- 
tion (a). 

Per Mookerjee, j. — I t cannot rightly be 
affirmed as an inflexible rule of law thuL the 
granting of leave to a decroc-holder to bid at a 
sale in execution of a decree must, in every 
case, or may not in any case, amount to an 
aiding of the execution. 

When a decree-holder relics upon a previous 
application to the Court for leave to bid at the 
sale, as saving limitation, it is not sufficient for 
him to shew that such application was made, 
but he must further show that the circumstanc- 
es undor which it was made were such that 
the grant of leave did in fact aid or would have 
aided the execution. Hip& Lai Bobc y. Dwija j 
Charan Bose, 3 O.L.J. 240-10 C.W.N. 209. 

, Rampini and Mookeiijee, jj. 

References.— (a) 9 C. 730 and 23 C. 690, F., 
30 C. 761 (769), disapproved. 

Sec , also , 7, 660, No. 144. 

(145) Art. 179 (5) — See No. 144, supra. 

(146) Art, 179 (5) — Notice under S. 248 of 
the Civil Procedure Code (Act XIV of 1882) 

— “ Date of issuing notice, ” meaning of — 
Ministerial act . 

Held (Pargitku, j., dubitante) that, in the 
case of an application for the execution ot a 
decree under— time runs from the date when 
notice is actually issued under S. 248, C.P.C., 
and not from the date of the order of the Court 
to issue such notice (a). Rattan Chand Oswal 
y. Deb Rath Barua, 10 C.W.N. 303 -4 C.L.J. 
580. 

References,— (a) G C.W.N. 650 F., 27 15. 022 
and 28 B. 41C, not F. 
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(147) Art. 179, cl. 6— Execution of decree or 
order— “Date of issuing noticq 99 meaning 
of— Civ. Pro . Code , S. 248. 

For the purposes of /frt. 179, cl. 5, the date of 
^ issuing a notice under S. 248 of the Code is, in 
the absence of express legislative provision to 
the contrary, the date of the actual issue of the 
notice, and not the date of the ordur directing 
notice to issue. Cheravath Parkum Thalangal 
Bappu y. NcftotbP&rkum Thalangal Kanaran, 
1 M.L.T. 395 = 10 M.L.J. 548. 

Boddam and Wallis, jj. 
j References i — 0 C.W.N. 656, 10 C.W.N. 303, F; 

j 23 B. 35, R; 27 B. 622, 28 B. 410, A.W.N. (1881), 

! 147, Diss. 

I 

1 Limitation Act (Punjab.) 

Sec Act J op 1900 (Punjab). 

Limitation Regulation (Trayancore). 

(1) Minor male member of a Tarwod whether 
entitled to the benefit of S, 7 of, in the presence 
of female manager during minority. 

Fla intiff sued to recover, from the defendants, 
an elephant holonging to his Tartvad alleged to 
have l)cen fraudulently taken away by them 
while plaintiff was a minor. In reply to the 
defendant’s plea of bar by limitation, it was 
urged, on lichulf of the plaintiff, that S.7 of the 
Limitation Regulation saved his suit from 
limitation. Held, on appeal, that, in tho pre- 
sence of an adult femalo manager with full 
powers of management in respect of the Tarwad 
properties, during the plaintiff's minority, he 
could not be held entitled to claim the benefit 
of S. 7 and his suit, having been brought more 
than three years after the date of the cause of 
action, was clearly barred by limitation. 
Aiyapp&n Keshayanv. Kanakku Nilakantan 
Govindan, 21 T.L.R. 174. 

Govinda Pillai, Offg.c.j., Sc Padmanabha 
Aiyar and Kapen, jj. 

References: -4 T.L.R. 34, 12 T. L. R.99& 12 
T.L.R. 87, R . 

(2) S. 14, para 2, time occupied in wrong 
Court by plaintiff in good faith , whether 
could be excluded in his favor. 

In this caso, the Munsiff found that tho 
plaint was under- valued and returned it to be 
filed in tho District Court. Thfc District 
Judge was of opinion that the plaintiff had, 
fraudulently, under- valued the suit and that, 
therefore, he was not untitled to deduct tho 
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period of the pendency of the suit in the 
Munsiff’s Court, under S. 14 of the Limitation 
Regulation, and, accordingly, dismissed the 
suit as barred by limitation. Held, because, in 
having filed the suit and conducted the same < 
in the Munsiff’s Court, the plaintiff had clearly 
acted in good faith, in computing the period of 
limitation for his suit, the time between the 
filing of the plaint in, and thorotq|n of it from, 
the Munsiff’s Court must be excluded under 
the said section. Chennl tfakotha Y. Atchu- 
tan Kunju Panlkan, ‘21 T. L. R. 219. 

Govinda pillai, Ofkg. c.j., & Rama- 
chandha Row and Eapen, jj. 

Reference 13 M. 269 (271^, R. 

(8) Art. 7 , whether applicable to suit based 
on title . c 

Where the objectors to a delivery, under S. 
321 of the Civ. Pro. Code (Travancore), had 
brought a purely possessory suit to “ ostablish 
right to present possession ” but the suit was 
dismissed and the present suit was subsequent- 
ly brought by them on a cause of action based 
on their title, held , that the latter suit brought 
on title was not governed by Art. 7 of the 
Limitation Regulation and was, therefore, not 
barred. Kunj&n Narayanan v. Kunjan Yela- 
yudh&n, 21 T.L.R. 188. 

Govinda Pillai, Oppg., c.j., and Rama- 
chandba Row and Eapen, jj. 

Reference : — 2 A. 94, F. 

(4) Promissory note , not fixing time nor pay- 
able on demand , suit on, applicability of 
Art . 97 of the Regulation to. 

This was a suit on a pro-note payable to ‘obligee 
or order or bearer’. The lower Court dismissed 
the suit holding that it fell within Art. 65, 
which allows a period of three yearn from the { 
date fixed for payment, for suits on instruments 
not otherwise expressly provided for. Onapppual, 
it was urged, that the suit was within time, since 
the proper article applicable to the case was Art* 

97 and not the residuary Art. 65, which would 
have application only in oases not falling within 
any of the other specific articles. Held , the 
legal effect of a pro-note payable to bearer 
- or which fixes no definite date for payment is, 
to, make the note one payable on demand, 
,ihoggh not expressly described os such. Such a 
pro-note will, therefore, fall withiu the express 
" provision pf Art. 97, which provides, a period 
of 6 years and the decision of the lower Court, 
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that Art. 65 was applicable and so t tjto period 
of limitation for the suit was three y&rs, could 
not be upheld. AitteafteJAyapp* WHai Omnia 
Pillai y. Ramasastrfat Yenkkachalam lyan, 

21 T.L.R. 194. 

Govinda Pillai A Ramaohandra Bow, jjr 

Reference 3 Q. B. D. 573, B. 

Lispendens. 

(1) First suit for pre-emption— Application 
by a third party to be made co-plaintiff 
rejected — Suit by such party far pre-emp- 
tion against vendee alone without making 
plaintiff in first suit party — Decree in 
second suit vitiated by doctrine of— 

A suit for pre-emption was filed against the 
vendee of a house. During the pendency of 
the suit, one H sought to be made a co-plaintiff 
on the ground that he was also entitled to pre- 
emption ; but his petition was rejected. He 
then filed a suit, before the termination of the 
first suit, for pre-emption against the vendee 
alone as a party, the plaintiff in the first suit 
not being a party, and obtained a consent 
decree for pre-emption and secured possession 
of the house. The first suit was decreed there- 
after and, in execution, the plaiutiff-doeree, 
holder got possession by ejecting the plaintiff 
in the second suit, who now instituted the 
present suit against the plaintiff in the first 
suit, for possession. Held , the plaintiff in the 
second suit having had notice of the pendency 
of the first suit and not having made the plaintiff 
thcroin party to his suit (the second suit), and 
the decree in the second suit having been cfil- 
lusivo, the decree in the second suit was vitiat- 
ed by the doctrine of Its pendens . Haina n 
Singh v. Jiw&n, 7 P.R. 1906=56 P.L.R. 1906. 
Clabk, c.j. 

(2) Transfer of Property Act, S, 52, applica- 
bility of, to transfer during pendency of a suit 
subsequently compromised— See Trainee of 
Property Act, No. 20, 1 M.L.T. 145/ 

(8) Purchase before passing order absolute 
for foreclosure is purohas o pendente ttie.— See 
Transfer of Property Act, No. 27, 8 A.L.J. 
675. 

(4) See Transfer of Property Act, 8.52. 

(5) Contentious suit, whit is a— See Trans- 
fer of Property Act, No. 24, A.W;N. (1905), 
250. 

See, also, I, 603 & <164 ; and Administration 
. Suit, No. 2 ; Mortgage {Redemption ) , 
No. lit \ Pre-emption, No . ‘ 
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I^nJ impMtitn. 

—by Judge— Omission to place m record 

, result of investigation— Nm-serdce of 
notice to parties — 

• With a view to a better understanding of the 
evidence on record and to clear up some doubt- 
ful point, a Judge visited the spot in dispute 
and observed the local character of the building 
to which a portion of the case related. He did 
not plaeo the result of his inspection and obser- 
vations separately on the record of the suit ; nor 
did he give the parties any notice of his intend- 
ed local inspection nor did he hear the argu- 
ments of parties during, or after, the inspection. 
Held, a Judge is at liberty to inspect the pro- 
perty in dispute and inform himself, by the ob- 
servation of his senses, of matters, which miiy 
help him in understanding the evidence and in 
deciding the case, and especially in deciding 
such matters as do not require scientific know- 
ledge (a). Held , that notioo to the parties of 
the intended local inspection iH not essont : si. 
Held , also, that, though it is generally desira- 
ble that the result of the investigation should be 
placed on record, the omission in this case was 
not very material, seeing that no miscarriage of 
justice resulted and that the observations wore 
embodied in the judgment. Moran v. Bhag- 
bat Lai Saha, 83 C. 183. 

Pbatt and Bopilly, jj. 

References.— (a) 3 C. 363, 1 C.W.N. 682, R, 

hard Canning** Proclamation of 1808. 

(1) Nazul , land decreed in favour of— Settle- 
ment decree— Confiscation of land in Oudh 
— Abadi land in the city of Lucknow 
obtained by Nazul under a Settlement 
decree , renunciation of right of Government , 
as to— Financial Commissioner's letter of 
August 7th, 1868 . 

The plaintiff claimed title through one S, 
who was recorded, at the first regular settle- 
ment in the khasra of the abadi of village 
Khalispur known as Mohalla Hasanganj in the 
city of Lnoknow, as the owner and occupant of 
a house, which then stood on the plot in suit. 
His case was. that, after the general confiscation 
of 1688, the Government abandoned its rights 
thereunder throughout the city of Lucknow in- 
clining Hasangan j, Ha. relied upon a Rubkar or 
docket of the Financial Commissioner of 


Lord Canning*? Proclamation of 1888 ,— {Con- 
eluded )• 

August 7th, 1868, to the effect that land occu- 
pied by, or Appurtenant to, a house in the city 
of Lucknow, should net be recorded as Naral 
property, but be considered to be the property 
|* of the owner of the house. The defence was 
that Khalispur was not part of the city of Luck- 
now and the abadi land thereof had been de- 
creed by the Settement Court in 1807 to the 
Lucknow Municipality representing the Nazul 
Department against certain claimants. The" 
abadi portion of the village was entered in the 
khiwat as “patti Nazul Sarkar ,” The Settle- 
ment Officer acting on the Financial Commis- 
sioner’s docket of August 7th, 1868, made ex- 
tensive alterations in the records of the city, but 
Khalispur or Hasanganj was not included in 
the survey of the city proper and no alteration 
was made in" the records relating to it, in con- 
sequence of the said dockest. The wajib-ul-arz 
prepared in 1870 re-affirmed the right of the 
Nazul Department to Khalispur undor the 
settlement decree of 1867. 

Held, that the Financial Commissioner 1 * 
docket of August 7th. 1868, could not be treat- 
ed as a renunciation of the rights of Government 
in the abadi of Khalispur and that the plain- 
tiff had no title to the plot in suit. The Sec- 
retary of State for India In Council y. Baku 
Tarn! Prasanna Roy, 9 O. C. 249. 

Chamikr, j. c. 

Reference.— 4 C. 727, R» 

Lower Burma Courts Aet. 

Ss. 2 (6), 30— See 1 , 664, No, I. 

(1) S, 31 (2)— Power of District Judge to 
direct disposal of certain stiits by Additional 
Judge— S, 67 t Civ, Pro, Code, applicability 

of— 

Under S. 81 of the Lower Burma Courts Act ( 
a district Judge can direct that all suits arising 
within Municipal limits which may be institut- 
ed in the Township Court shall be disposed of 
by the Additional Judge but, in such a ease, if 
a plaint be presented to the Judge of the Court, 
he should not return the plaint in order to be 
presented to the Additional Judge of the same 
Court, S. 57 of the Code of Civ. Procedure 
having no application. Maung Gyi V. Lu Pe, 

3 L.B.B. 120. 


Inwxjr, j. 
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Lower Burma Town and Village Lands (Burma 
Act IV of 1898). 

( 1 ) — Suit for possession of state lands by 
Secretary of State— whether within the 
jurisdiction of a Ciscl Court . 

On his appeal from a decree obtained by the ( 
Secretary of State for India in Council for 
possession of certain state lands in the Govern- 
ment Cantonment, the question arose, whether 
in view of the provisions of the Burma Act IV of 
1898, the suit was within the “jurisdiction of a 
Civil Court. It was conceded on both sides, that, 
if the land was in cither a town or a village, the 
Civil Court could have no jurisdiction. The sole 
question that had to be determined, therefore, 
was whothcr the land was in a town or a village 
as defined in the Act. Held* if the land in suit 
was not in a town, it must be in a village, which 
has been defined in the Act as an area 
appropriated to dwelling placet not included 
within the limits of a town. It followed, 
therefore, that the land must be either 
in a town or in a village and, conse- 
quently, the suit relating to it could not fall 
within the jurisdiction of the Civil Court. 
Moment y. The Secretary of State for India 
In Counoil, 3 L.B.R, 165. 

Adamson, c.j. & Fox, j. 

Ss. II, 15 and 41— See 1 , 66 5, No. 1. 

Lunacy, 

See HrNDU Law (Inheritance), No. 4 A.W. 
N. (1905), 265. 

Lunatic. 

See I, Act XXXV of 1858 (Lunacy), No. 2. 

Lunatics Act. 

—See Act XXXV of 1858. 

Madras Hereditary Village offices Act. 

See Act III of 1895 (Madras). 

Madras Rent Recovery Act. 

See Act VIII of 1865 (Madras). 

* 

Madras Revenue Recovery Aot. 

-Sec Act II of 1864 (Madras). 

Magistrate. 

Movable property delivered to defendant 
under erroneous order of, - Suit to recover same 
by true owner- -Limitation— See Limitation 
Act, No, 48-a, 1 M.L.T. 397. 


Mahomedan Law. 

1. — Acknowledgment. 

2. — Adoption. 9 

3. — Alienation. 

4. — Divorce. 

5. — Dower. 

6. — Escheat. 

7. — Family Arrangement. 

8. — Gift. 

9. — Guardianship. 

10. — Inheritance. 

11. — Legitimacy. 

12. — Marriage. 

13. — Minor and Guardian. 

» 

14. — PRE- EMPTION. 

15. — Restitution of Conjugal Rights. 

16. — Sale. 

17. — Succession. 

18. — Trusts. 

19. — Wakf. 

20. — Will. 

1— (Acknowledgment). 

See, I, Mahomedm Law ( Legitimacy ), No. 2. 

— 2— (Adoption). 

See, I, 666m 

3— (Alienation). 

(1) Koreshis of Jhelum District whether 
governed by — or by the customary law of the agri- 
cultural tribes in a matter relating to alienation 
of land— See Custom (Peculiar to Punjab), 
No. 5, 5 P.L.R. 1906. 

(2) Natural guardian , extent of power of, to 
alienate minor 1 s property. 

This was a suit brought by a Mahomedan 
widow, for the purpose of sotting aside a decree 
upon a hypothecation bond, that had boon ex- 
ecuted by the second defendant, her eldest son, 
to the first defendant. The latter resisted the 
suit on the ground that the debt was incurred 
by his debtor for purposes of a family trade 
carried on by him. Held, in order to authorise 
an alienation by the guardian of a Mahomed 
an minor, there must be an absolute 
necessity or it must be for tho dear 
bonefit of the minor. The senior co-heir in a 
family, governed by the Mahomedan Law can- 
not claim the same position as that of a mana- 
ger in a Hindu family. So, though a sale made 
by such a co-heir, in possession of the whde 
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Mahomedan Law.— (Continued). , 

3* — (Alienation) --j-(Continn$d ) . 

estate, to discharge debts of the deceased owner 
is valid, yet the samo principle cannot be ap- 
plied to alienations for other family purposes. 
held, therefore, since under the circumstances 
of the present ease, there was no evidence to 
s£ow that the minor children of the plaintiff 
were lienefitod by the trade, which the second 
defendant was carrying on, the alienation by 
him could not be regarded as binding the other 
minor children of the plaintiff. Mlnakshl- 
natha Pillal Sankarapandla Pillal v. Kuncha 
Ummal Kathija Uramal, 91 T.L.R. 293. 

Padmanadha Aiyar A Ramachandra Row, 
jj. • 

References:— i G T.L.R. 23, 26 M. 734, 20. B. 
116 A 11 C. 417, 71; 15 T.L.R. 127, D. 

(3) Alienation of minor 1 s property by mother 
— Guardi a / , legal anil de facto — Minor, 
benefit of — Justice, equity anil good consci- 
ence — Second appe a\ q nest ions of fac t and 
laic— 

Per Rampinj,.t : — Whether a certain su e 
was for the bcuefit of minors or not is a ques- 
tion of fact, and the finding of the District 
Judge is conclusive on this point. 

Per Wo juhoffk, j : The question am he doalt 
with in second appeal. The facts must be accept- 
ed as found, but tlm question whether, assu- 
ming the facts to hi true, the sale did or did 
not bind the minors is an Jther matter, which 
can ba dealt with. 

Per Curiam : — III the present case the sales 
were unquestionably for legal necessity and for 
the benefit of the minors. 

Although, under the Mahomedan Law, a 
mother is not the legal guardian of the property 
of her minor children, yet when she, as in the 
present case, ns the dc facta guardian, transfers 
such property actually for the maintenance of 
the minors, and for other necessary purposes, 
manifestly to the benefit of the children, such 
transfer is binding on the minors. 

Per Woodroffk, j Even if there were no > 
such rule in Mahomedan Law, it would been-, 
forceable as one of justice, equity and good con- 
science. The law relating to guardians is one 
which exists for the benefit of minors, and it 
would be inconsistent and unjust to set up that 
law to defeat a transaction which, in every res- 
pect, fulfills its object. Mafuszul Hos&in y. 
Basid Sheikh, 4 C.L.J. 435=11 C.W.N. 71. 
Rampini and Woodboffk, jj. 

41 


Mahomedan Law. — (Continued). 

3.— Alienation.— (Concluded). 

References (a) 1 A. 533 and 26 A. 22, F. 
17 W. R. 239, li. 29 C. ^78, 11 C. 417 A 20 B. 
116, Distgd . 

4 4.— (DiYorce) . 

(1) — Talak-i-bain by one pronouncement in 
the absence of wife — Communication of 
divorce — Marzul-munt — Death of the 

husband before expiration of period of 

i iddat. 

! 

j A Mahomedan, belonging to the Hanafi 
• Sunni sect, taking with him two witnesses, 

( went to the Kazi and there pronounced but once 
| the divorce of his wife in her absence. Ho hud 
! a talaknama written out by the Kazi, which was 
j duly Bigned and attested. Steps wore then 
taken to confmunicatc tho divorce and make 
over the iddat money to the divorced wife, but 
she declined to accept both. 

Held, that tho fact that the pronouncement 
was not made actually to his wife but in her 
absence to the Kazi and the* witnesses, did not 
: vitiate the divorce. 

held , also, that the fact that pronouncement 
was nuide only once and not thrice, did not also 
affect it. The triple repetition is merely one of 
the many forms, by which a talak-i-bain , (irre- 
vocable divorce) can bo effected, and the same 
result can be attained by any other words apt 
for the purpose and so understood. 

Held , further, that a bain talak reduced to 
manifest and customary writing, as in this case, 

! took effect immediately on the mere writing. 

! 

i In order to establish mar-ul-maut (death ill- 
ness) there must be present at least three condi- 
tions : 

(1) proximate danger of death, so that there 
is, as it is phrased, a preponderance (ghaliba) 
of Khatif or apprehension, that is, that at the 
given time death must be more probable than 
life ; 

(2) there must be some degree of subjective 
apprehension of death in the mind of the sick 
person ; 

(3) there must be some external indicia, 

chief among which would be the inability to 
attend to ordinary avocations, « 

Where an irrevocable divorce has been pro- 
nounced by a Mahomedan husband in health 
and he dies during the period of the discarded 
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Mthomedan Law, —(ConUswed). 

-i.—Dtmoe*— (Concluded), 
wife's iddat, sho has no claim to inherit to the 
husband, g&tabal y. jffabiabai, B Bom. L.R. 
85=80 B. 687. 

Batchelor, j. « 

(9) — by the wife, conditions of— Kabinnama 
clause in, validity of—Co**dition emanat . 
ing from the husband — Restitution of con- 
jugal rights , suit for , by Vie husband . 

A condition in a kabinnama empowering the 
wife to pronounco tad ah on the failure of the 
husband to deliver certain ornaments to her on 
demand, is valid, even though the condition 
emanated from the husband, when insisted upon 
by the wife. Nuruddln y. Mussummat Chenuri, 
8 C.L.J. 49. 

Ghose and Holmwood, jj. , 

References. — 8 C. 897 ; 16 \V.R. 260 and 7 
B.L.R. 442, F. 

See, also, I, Mahomedan Law ( Legitimacy ), 
No. 2. 

5* — (Dower). 

(1) Widow in possession in lieu of— Redemp- 
tion in part by heirs— Interest — Accretion 
— Just allowance. 

When the widow of a deceased Mohomedan 
has been actually. in solo possession of her hus- 
band's property in lieu of her dower, she is 
entitled to hold that property against the other 
heirs until her entire claim for dower ib satis- 
fied ; and the heirs cannot redeem the property 
piecemeal (a). 

Although the plaintiff claimed to redeem her 
share, she may be allowed in that suit to redeem 
the whole. 

Where the dower is fixed at a sum very much 
largor than the valuo of the entire estate belong- 
ing to the husband, the widow is not entitled to 
claim interest on the dower (6). 

Properties purchased by the widow, after hus- 
band's doath and with the income of his pro- 
party in* her possession, are accretions to that 
estate, but, in preparing the accounts, sho 
must bo debited only with the usufruct and not 
algo with the cost paid out by her. 

In taking accounts, the widow is entitled to 
all just allowances, such as money spent in the 
interest of the estate and marriage of her 
daughter, Bakreedan v. Ummatul Fatema, 
S0.&X 541. 

pBATT and Gkidt, jj. 


Mahometan Law^Contiqutf)* 

■ 

References.— (a) lOWJt. 860, 14 M,I.A. 877, 
F. (b) 26 C. 965, D, 

(2) Right of a widow in possession of her hus- 
band's property in lieu of dower to maintain a 
suit for partition— See Act III or 1901 (N.W«P. 
Tenancy), No. 4, 8 A.L.J. 481. 

(3) Suit for restitution of oonjugal rights— 
Necessity for payment of prompt doiyw— See 
Restitution of Conjugal Rights, No. 1, A. 
W.N. (1906), 180. 

(4) Non-payment of— is no defence to an 
action for restitution of conjugal rights— See 
Mahomedan Law (Restitution or Conjugal 
Rights), No 1, 7 Bom. L.R. 684. 

See, also, I, Civil Pro . Code , No, 88, 

6.— (Escheat). 

See, 1, 666. 

7. — (Family arrangement). 

(1) — Spch succe»sionis— Transfer— Transac- 
tion in the nature of a family arrangement 
— Pardanishin lady — Deed taken from her . 

Under the Mahomedan Law a mere spes suc- 
cessions cannot be the subject of a valid trans- 
fer. But this principle does not affect a tran- 
saction, in the nature of a family arrangement, 
by which the father makes immediate provision 
for his daughter, to take effect both in his life- 
time and after his death in consideration of the 
daughter agreeing not to claim her legal* share 
as heir on his death. 

Whether suoh a transaction should be set 
aside as inequitable depends upon circumstan- 
ces at the time it was made, not upon subse- 
quent events (a). 

The law requires that, in the case of a deed 
taken from a pardanishin lady, the Court must 
be careful to see that the *^||(pWReetxting the 
deed has been a free agent and duly informed 
of what she is about ; that the deed was ex- 
plained to, and understood by, her. Shams*- 

* din t. Abdul Hooula, 8 Bom. L.R. 388. 

* Chahdavarkab, 

References.— {a) 28 0. 16 and 4 M. and G. 
969 (976), F. 

(2) The plaintiff and the defendant, the for- 
mer being the mother-in-law of the latter, 
passed a document whereby they relinquished 
their shares in certain property in favour of the 
two sons of the defendant, 
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Mahomedma Utw.-iContinu^). '- \ 

T^fiia^r «^|u^ttlliAt)^-(C6N^>) 

Held, that the transaction was ' hot a more 
Voluntary settlement, but was supported by 
valuable teoimd(uratioa/b^ii^ the relinquish- 
ment by one was consideration for relinquish- 
jnettt by the other (a), JUhldbai y. Abdulla 
Haji WabmwidC’d Uoni. L.K. 663. 

Ohandavarkar, 7." 

References.^*) 29 B. 838=7 Bom. L. R. 

477, F. 

— — *—<«*»)• 

(1) Transfer of possession — Donor and donee 
' living in the Same house, the subject of the 

giftr-Evidcnce. 

It is pot neocssary according to Muhamma- 
dan Law that, in all cases where a gift of im- 
movable property is made, the donor should 
actuaK&nd physically vacate the property, 
the sd|Kt Of the gift. Where the gift was of 
a house" and other immovable property, and 
was made by registered instrument and attend- 
ed by circumstances of great publicity, the fact 
that the donor, who has the aunt of the donee 
never quitted the house, but continued to reside 
in it with her nophow, was held to be of no 
effect in the face of the clearly manifested inten- 
tion of the donor to transfer possession of the 
house to the donee. Humera Blbl y. Hajmen- 
nlaia Bfbi, a. W. N. (1905), 222 = 2 A. L.J. 778 

=28 A, 147. 

* 

Stanley, c. j. and Bcukitt, t . * 

Reference.— 9 B. 146, F. 

(2) Ariat. 

A Mahomcdan caused mutation of names in 
respect of certain property to bo effeotod in 
favour of his wife, and at the same time present- 
ed a petition to the Revenue Court stating that 
he had transferred his rights and interests to 
his wife, Habib-un-nissa, and made her his 
locum tenons, but that she hud no power to 
trapafer the property in any way, and that she 
would oontinue to hold, and possess the share 
for her life ; but ho executed no formal transfer 
of the property tohis wife. Held, this was not 
gift,, blit merely an driat, and invalid according 
to theMahomedan law. Knxnt&i-unnisaa y. 
tttfall A.W.N. (1005), 269=28 A. 264. 

Banxrsi and Richards, jj. 

(8) Ftii&to l# observed— >Proof of— Onus- 

Gift I Pith cohmderationr-Smpls gift— Poe- 


Mahomadaa Law. ^(Continue#), 

- 8.— (Bift) .--(Coiiclittietf), 

seskm, delivery 0 /— ben ami transaction — 
Suit to set aside . • 

By the Mahomodan Law, a holder Of prc- 
perfcy may, in his lifetime, give away the Whole 
or part of his property if he complies with cer- 
tain forms ; but it is incumbent upon those, 
whe seek to set up suoh a transaction, to show 
very clearly that* those forms have boon com- 
plied with. It may be by deed of gift simply 
or by deed of gift coupled with consideration. 
If the former, unless acoompnied by the deli- 
very of the thing given, so far as it is capable 
of delivery, it is invalid. If the latter (in 
which case delivery of possession is not neces- 
sary), actual payment of consideration must 
be proved and the bona fide intention of the 
donor to divest himself in praesenti of the 
property, and to confer it on the donee, must 
be proved (a). 

Held, that, in this case, the deed executed 
by the plaintiff in favour of the defendant, al- 
though ^purporting to bo a conveyance for value, 
was a transaction in which no consideration 
passed or was intended to pass; that, in execu- 
ting the deed, the plaintiff did not intend to 
give the property to the defendant except sub- 
ject to a reservation of the possession and en- 
joyment to himself and his wife during their 
li\es, to which the defendant pledged himself . 
and that the deed was not followed by delivery 
of possession, but was a fictitious and henaitU 
deed and was invalid and void. Chaudhil 
Mehdi Hasan y. Muhammad Haian, 10 0. W. 
N. 706 (P.C.)=8 A.L.J. 405=8 Bom. L.R. 887 
=28 A. 439 = 9 O.C. 106=1 M.L.T. 168=4 C.L. 
J. 295. 

Lord Macnagiiten, Sir Ford North, 
Sir Andrew Scoble and Sir Arthur 
Wilson. 

Reference.— (a) 3 1. A. 291, R. 

* , 

See, also, 1, 666-069^ % 

* 

9.— (Guardianship). 

(1) Power of a Mahomodan mother to deal 
with property of her minor children as their 
guardian— See Mahqmedan Law(Sale),No. l t 
9 O.C. 97. > 

(%) AM Vlllof 1690 (OuardiaHiand Wards, 
8, . 10— Guardians and mfaor-~J*aler- 
nal uncle or mother. 
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Mahometan Law. —{Continued). 
9.— (Guardianship).— (Concluded). 

The paternal unde has no legal right under 
the Muhamadan law to ( the guardianship of the 
property of his minor nephews and nieces in 
the life-time of their mother, Alimullah Khan , 
y. Abadi Began, A.W.N. (1006), 250. 

Ban kiwi and Aikmax, jj. 

Reference.-* W.R. M.R. 125, It. 

i 

(8) Power of, under Mahomedan Law, to 
alienate minor's property — See Mahomedan 
Law (Alienation), No. 2, 21 T.L.R. 223. 

10.— (Inheritance). 

(1) Half-brother no heir— -Sec Maiiomedan 
Law (Will), No. 1, 8 A.L.J. 181. 

(2) Direction by a Shia in his will that his 

wife should have a life-interest in certain 
property for her maintenance Hind that she 
should not alienate the same — When succes- 
sion opens — Competition l>etwceu uncle and 
nephews— See Mahometan Law (Wakf), No. 
8, 3 A.L.J. 387. , 

(3) Right of a sister of a deceased occupancy 
tenant to succeed to a share— Sco Occupancy 
Rights, No. 2, 62 P.R. 1006. 

11.— (Legitimacy). 

(1) Acknowledgment of paternity— Recogni- 
tion o f sonship . 

Held, that, under the law, a child need not i 
necessarily lie considered legitimate, merely 
because hi. parents lived together for a certain 
period and his father called him his son. Held , 
also, that a mere recognition of sonship is not 
necessarily sufficient to effect the legitimation 
of a son. Riunak Bakhsh Khan y. Roth an Za- 
man Khan, 9 O.C. 24G. 

Chamier and Evans, j. cs. 

References.—- P.C.A. No. 38 of 1905 and 21 C. 
660 (P.C.), R . 

See, also , /, 669-670. 

*12.— (Marriage). 

(1) Kabinnanid between husband and wife at 
the time of — Power given to wife to pronounce 
talak on husband's failure to fulfil certain 
conditions— Divorce by the wife, validity of- 
fice Mahomedan Law (Divorce), No. 2, 3 
C.L.J. 49/ 

(2) ' Dissolution of— wife's conversion to Christi- 
anity, effect of , on decree for recovery of 
wife. 


Mahomedan Law . — (Continued). c 

12«— (Maniac).— (Concluded). 

The plaiufciff obtained a decree for custody of 
the defendant’s person as his wife. He applied 
for execution, and was met by theobjoction that 
the defendant had embraced Cnristianity, where- 
by the marriago was dissolved and she was no 
longer the plaintiff's wife. Tlio question iot 
decision being whether the wife's conversion 
dissolved the marriage tie, held, that the conver- 
sion did effect a complete dissolution of the mar- 
riage. Imam Din v. Hasan Bibi, 85 P.R. 1900. 
= 148 P.L.R. 1906. 

Reid and Chatteiui, jj. 

References . — 134 P.R. 1884, 61 P.R. 1899, 2 
N.W.Pi 370 andl24 P.R. 1876 (F.B.), F. 

13.— (Minor and Guardian). 

Transfer of minor children's property by 
mother, as guardian, validity of — Sec Maho- 
medan Law (Sale), No. 1, 9 O.C. 97. 

14,— (Pre-emption) . 

(1) Talftb-i-istishhad — Witnesses not specifi- 
cally invoked . 

The mere fact that tlie talab-i-istishhad is 
made in the presence of certain persons, who 
happen to be present at the place where it is 
made is not sufficient to mako the demand a 
good one unless those persons are specifically 
called upon to bear witness to the demand be- 
ing made. Ganga Prasad v. Ajudhia Prasad, 
A.W.N. (1905), 167 — 2 A.L.J. 682 = 28 A. 24. 
Bankrji and Richards, jj. 

Reference . -W.R. (1864), 851 , F. 

(2) — Shafi-i-khalit— Kasement— 0 u: n e r of 

i dominant tenement. 

Under the Mahomedan Law of pre-omption* 

| the owner of the dominant tenement has, in 
j respect of a sale of the servient tenement, a 
right of pre-omption as a shafi-i-fahalit , which 
is preferable to the right of one wlio is merely a 
neighbour as regards the property sold. Karim 
y. Priyo Lai Bose, A.W.N. (1905), 217=2 A. 
L.J.619=28A.127. 

% 

Banerji, j. -y 

References.— N.W.P.H.C. Rep. (1874), 377 
and 3B.L.R.A.C. 29G, Refd to. 

(8) Pre-emption — Wajib-al-arz silent as to 
nature of custom— No allegation as to naturo 
of custom in plaint — Applicability of Mahome- 
dan Law— See Pre-emption, No. 5, 2 A.LJ. 
482= A.W.N. (1905), 190. 

See, also, 1 , 672-67*. 
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Mmhomedan Law. — (Continued). * 

IB.— (Restitution of Conjugal Rights). 

(1) Dower— Cons ummntion of marriage — Res- 
litutiun of conjugal rights . 

After consummation of marriage, the non- 
payment of dower, even though proved, cannot 
go pleaded in defence of an action for restitu- 
tion of oonjugal rights (a). Bsi H&nsa v. Ab- 

da.Ua Mustafa, 7 Bom. L.R. 084 = 80 B. 122. 

« 

Jenkins, c.j. and Aston, j. 

References. — (a) 8 A. 149; 11 M. 327 ; 17 C. 
670, F. 

See , also , I, 672. 

16.— (Sale). 

(1) — Mother, transfer of her minor children's 
property by, validity of — To id sale — Power 
of transfer by a Mahommedan mother — 
Mother — G uardian. 

7fcfr$$iSat, under tlic Mahomedan Law, a 
mother has no power to deal with the property 
of her minor children and, therefore, a sale 1*-' 
her of their property conveys no title to the 
purchaser. Amba Shankar y. Ganga Singh, 

9 O.C. 97. 

Cham tun and Wells, j. cs. 

References.— 8 A. 324, 20 B. 199, fi (). C. 197. 
20 M. 734, 290. 473, P.R. (1889), 681, 26 A. 22, 

1 A. 533 and 1 A. 57, U. 

(2) Sale by Mahomcdan mother , as guardian 
of a minor, of the minor's property , if 
void — Sale for benefit of the minor - sale, 
validity of. who can impeach— Voidable- 
Mother, if legal guardian of the property 
of her minor children under Mahomcdan 
law— Guardian, de facto. 

Although, under the Mahomcdan Law, a 
mother is not tho legal guardian of the proper- 
ty of her minor children, yet when she, acting 
as the de facto guardian, purports to deal with j 
the minor’s property, and such transaction is 1 
for the benofit of the minor, it is difficult to say j 
the transaction, in the absence of fraud or any j 
other element of that nature, ought not to { 
stand, (a). Ram Charan Sanyal v. Anukul 
Chandra Aeharya, 4 C.L.J. 578. 

Maclean, c.j., k Casperbz, j. 

References (a) 4 C.L.J. 485, F. 1 A. 533 & 

26 A. 22, R. 29 C. 473, Expl. and D. 11 0. 
147 & 20 B. 116, D. 


Mahomcdan Law . — (Continued). 

17.— (Suoeesaion). 

(1) Succession — Grand-children by predeceas- 
ed son— Evidence Act , 8. 108 — Presump- 
tion of death of iilissiny person — Onus — 
Missing heir reservation of, share of, upon 
partition. 

Under the Mahomcdan -Law, if any of the 
children of a man die before the opening of the 
succession to his ^estate, leaving children be- 
hind, these grand-children are entirely excluded 
from the inheritance by their uncles and aunts. 

A, the son of H, a Mahomcdan, disappeared 
as a mendicant in 1870, and was not known to 
have been cither seen or heard of since then ; 
H died in 1884 ; a claim was sot up by C, the 
son of A to share in the estate of H ; it was held 
that under S. 108 of tho Evidence Act, the onus 
was upon 0* to prove that his father, A, had 
survived his grandfather, H. 

It was Judd, further, that this onus was not 
discharged by proof that, in an arbitration- 
award made ill 1888, a sharp had been sot apart 
for A, becauso this was consistent with the 
principle of Mahomcdan Law, that a share 
ought to lie reserved for a missing heir. Moolla 
Casiim y. Moolla Abdul Rahim, 2 C.L.J. 236 
(P.C.) = 15 M.L.J. 317-7 Bom. L.R. 692 = 2 
A.L.J. 798-10 C.W.N. 83^33 C. 173=32 
I.A. 177. * 

Loud Dayev, Sin Andrew Scoble and 
Siu Arthur Wilsou. 

(2) Transfer of Property Act (IV of 1882), S. 

6 (a)~ Spcs Succession is — Eon-transferable 
and non-rcleasable— iJeeds executed by 
pardanishin ladies — Burden of proof. 

The chance of an heir -apparent succeeding 
to an estate is neither transferable nor roleasea- 
ble according to Mahomcdun law. It is only by 
an application of the principle thut equity con- 
siders thut done which ought to be done, that 
such a chance can, if at all, l>o bound. 

It was not intended by S. 6 (a) of tho Trans- 
fer of Property Act, 1882, to establish and per- 
petuate the distinction between that which, 
according to tho phraseology of English law- 
yers, is assignable in law and that which is 
assignable in equity. The exception in ol. (a) 

cannot be by reason of the future character of 
the chauoe ; it must be because it was thought 
undesirable that it should be capable of trans- 
fer. 
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Mmhomtdmn Lmw. — (Coniimtt'd). 

In the ease of deeds executed by pmdanishin 
ladies it is requisite thq& those who rely on them 
should satisfy the Court that they had been 
explained to and understood by those who exe T 
cuted them (a). Sumtuddin Oulam Hooseln 
v> JLbdul Hooseln Kalimoodin, 8 Bom. L.R. 
701. 

Jenkins, c.j. and Beaman, j. 

Reference* : — (a) 8 I.A. 89 and 29 C. 749, F. 

8 Bom L.R. 252, R. 

See , also, I, 673 ; and Act I of 1869 (Oudh 
Estates), No . i. 

— -(Trusts) . 

See I, Mahomedan Law (Oift), No. L 
19^-(Wakf). 

(1) Wakfnamah, suit for bettmj aside— Sub- 
stantial dedication— Intension of wakf- - 
Illusory trust —Delivery of possession of 
wakf property to mutwalli — Evidence to 
show that there was no intention to give 
effect to trusts pnd that trusts werem fact 
not given effect to, relevancy of— Wakf of 
shares in a company , if valid . 

In a suit for setting aside a wakfnamah on 
tile ground that the trusts are illusory dud that 
there has been no substantial dedication to 
religious and (turntable trusts, the question 
^before the Court is whether there was a real 
intention to give effect to the document as a 
wakfnamah. The intention of the settlor must 
be gathered from the document itself. If the 
wakf was formally constituted and perfected 
and established by its terms a substantial 
charitable trust, it is wholly immaterial whether 
its provisions were carried out or not, for that 
is a matter of breach of trust only. Evidence 
given to show that it was never intended to be 
given effect to the trusts and that in fact they 
were not given efloct to, is irrelevant in such a 
suit. Evidence, however, showing the manner 
in which the document is related to existing 
facts, * g., the value and state of the wakf 
properties, is relevant* 

According to Mahomedan Law, a wakf can* 
not be creatod of shares in a company. Kulsom 
,M bM x.Oolam Ho— ein Cassini Ariff, 10 C. W. 
N. 449. 

.WOOMIOFFE, J. 

tfyfrtwxa .—9 C.L.R. CC, F. Appeal from 0. 
D. Nd* U0 of 1900, 10th June, 1902, Dies. 9 
C.atp'fttt, & J 


flahomedan 

—19 (Wakf^— (Cdn^nttsd). 

(^-^Maintenance to the settlor's family out 
of the income of the trust property— Revoca- 
tion — Complete appropriation and dedica- 
tion. 

The mere charge upon the profits of the es- 
tate of oertain items, which must, in the ootxrse 
of time, necessarily cease being confined to one 
family and which, after they lapse will leave 
tho whole property intact tor the original pur- 
poses for which the endowment was made does 
not render the endowment invalid under the 
Mahomedan Law. The question in every ease 
is whether the gift to the charity is of an illu- 
sory oif a substantial oharacter (a). 

According to the Mahomedan Law of wakf 
the appropriation and dedication in favour of 
charity must bo at the time such appropriation 
or dedication is made so complete that should 
not be in tbe power of tho donor orjaltiftlor to 
recall it ever afterwards. It riundJ0p6 such 
that no proprietary interest it reserved ' by the 
settlor and the property is effectually and onoo 
for all dedicated to charity and constituted 
charity property leaving no power to the settlor 
to recall the trust andtregain the ownership. 
Assobai v. Noorbai, 8 Bom. L.R. 245. 
Chanda vahkah, s . 

References.— (a) 18W.R. 285 and 22 C. 619 
(PX.), V. 

(3) Shi a School— Test eonent ary Wakf -Doc- 
tnne of Tanjia — Contingent revocable wakf 
of income, validity of— Inheritance— Life 
estate interposed — Vested remainder. 

Since a valid testamentary wakf can be creat- 
ed by a Shia, the reservation by the testator of 
a right to alter tho will does not render the 
wakf invalid. 

Where the passing of the property of the en- 
dowment is made to depend on the occurrence of 
a future event, which is sure to happen sooner 
or later, the bequest is valid, Tanjis } «*., the 
immediate operation of the transaction, absolute 
and unconditional, whieh is indispensable in 
the case of a wakf made by a man in his life has 
and oan have no application to a testamentary 
wakf. . . 

Among Shiaa, as among Sunnis, the making 
of a provision for the grantor’s 4 family, out of 
the property dedicated to religious of charitable 
objects, may be consistent with a property be* 
ing constituted wakf. 
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M/thomcSaa LBW.-iflonHmui). 

ltr-iTSM)'— '(Continued); 

The Mahomedan Law prohibits endowments 
of incorporeal rights or of things which perish 
in the using* Where a testator only mentions 
the income of certain property as the endow- 
ment, but does not assign the corpus to any one 
disc, there is a good wakf. 

Where a Shia Mahomedan, by will provided 
that his wife should remain in possession of 
certain property during her life-time for main- 
tenance, but should not be competent to alie- 
nate same, held, that the succession opened on 
the death of the lady and an uncle would then 
exclude nephews, being children of his brothers, 
Who had survived the testator but predeceased 
her. Mahomed Anson All Khan v. Umorda- 
ras All Khan, 8 A.L.J. 337=A.W.N. (1906), 
146*38 A. 688. 


Knox and Aikmax, jj. 


M J &>~ 1 


Burial ground — Confiscation of 
I after muting oj wakf by long user. 
Where a valid walcf was created before the 
mutiny by the use for a number of years o* a 
plot of laud as a cemetery and subsequently, 
the rights of the landlords were confiscated in 
consequence of their action during the mutiny. 
JJetd , that a wakf could be created by long Use 
of the place as a burial ground as woll as b) ac- 
tual declaration by the wakf and that the pur- 
chasers, upon confiscation of the village, could 
not, by their purchase, obtain any rights m the 
c exnetory plot. Balig Ram v. Amjad 
A.W.N. (1906), 159*8 A.L.J. 546. 

Bahjsbjx, j. 


(5) Wakf — Suit by heir against mutwalli — 
Compromise— Recognition of validity of 
wakf by heir—ltight of judgment-creditor o; 
heir to proceed agaimt wakf properties — 
Privity* 

One D executed a wakfnamah appointing B 
mutwalli. After D's death, his widow M sued to 
recover a share of the properties as one of D's 
heirs. B set up the wakfnamah in defence. But 
the suit was compromised and a solenamah was 
executed in which M admitted the genuineness 
and validity of the wakfnamahaad, in considera- 
tion of an annuity, stipulated that neither she 
nor her heirs should ever in future be competent 
to claim any of the properties oovoredby the 
vfakfnamoh, but that if, at the instance of a 
third party, the wakfnamah should be declared 
invalid, the terms of the solenamqh would not 
aneot or interfere with her right of inheritance 


Mahomafem Law. 

— 13.— (Wakf).— (Contfaned). 

Previous to the institution of the suit, AT had 
borrowed moneys from the plaintiff. The 
plaintiff obtained a decree against M for the 
^ebt and having failed to execute the same 
# against M’s share in the alleged wakf pro- 
perties instituted the present suit for a decla- 
ration that he wob not bound by the wakfna- 
mah or the solenamah and that he was entitled 
to proceed against M's share in the properties 
in execution of the decree : 

Held, that the suit was maintainable as the 
plaintiff was not bound by the solenamah ; and 
that he was entitled to tthow that the tcakf was 
invalid and inoperative (a). Mohamad Bukht 
y. Asman Reza, 10 C.W.N. 560. 

Ghosk and Pabgitrr, jj. 

Reference.— (h) 8 B.L.R. 133, F. 

(6) Wakf created by will , not necessarily an 
operative ti ans action . 

Plaintiffs, as the heirs of one K, claimed in 
this suit their sharo of the properties left by 
him, while the defendants set up, in answer 
to the claim, wakfnama alleged to havo been 
oxecute* by K. The lower appellate Court 
gave the plaintiffs a decree, holding, by its 
judgment, that the alleged wakfnama was not 
intended to, and did not, operate to create a 
trust, in favour of a mosque, in the propertf 
covered by it, so as to exclude the plaintiffs 
from succeeding to their share or, in other 
words, the gruntor never intended that it 
should bo an operative transaction. 

Held , that the above conclusion arrived at 
by the lower appellate Court was one that could 
not be interfered within second appeal. Held , 
also, that the contention, for the appellant, 
that, since the wakfnama was created by a will 
of K, it could only come into operation upon 
the death of Kand nothing could interfere with 
its operation after the death of K, could not be 
upheld because, from the fact that a wakf might 
be created by a will, it would not necessarily 
follow that it must be an operative transaction. 
Abdul Karim v. Shoflannlssa, 38 0. 858. 

Ghosb and Pa&giteh, jj. 

Reference.— 25 A. 380 (P*&), R. „ 

(7) Here declaration of the dedication, whether 

can effect a vaHd wakf —Necessity of wakf 

parting with possession of the property. 
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Mahomedan Law * — (Continued). 
19.— (Wakf).— (Concluded). 

The question for decision in this CAse was 
whether, according to £he law governing the 
Sunni Muhammadans of the Central Provinces, 
a mere declaration of a dedicator ( Wakf) that, 
he constitutes or has constituted certain pro- 
perty, wakf is sufficient to impress on it tli e 
character of a valid wakf. Held, following 15 A. 
821, that a wakf must divqst himself of his 
own personal possession of the wakf property 
and that a mere declaration of tho dedication 
by him is insufficient to effect a valid wakf. 
Gh&ndrama Bibl y. Mahomed Isak, 2N.L.K. 
158. 

Drake-Bbockman , A.J.C. 

References 20 C.116, 2*2 C.G19, 25 A.28G 
(255) & 12 W.R.498, U. 

(8) Contraction of deed — Dedication of pm- 
peril/— Religious and charitable t uses — 
Family aggrandisement — Succession of life - 
est ates — In tent ion . 

Where by a deed, not intended to take effect 
during his life-time* a Mahomedan professes to 
dedicate his property to God, but directs that 
only ono-fourth of the proceeds of such property 
be expended for religious and charitable uses, 
the remainder being used for the purposes of 
the family, and where it appears that the true 
intention of the executant was to tie up the 
property for family aggrandisement, and to 
create a succession of life-estates in tho so-called 
mutwalis , under the garb of wakf, such creation 
being repugnant to Muliomedan Law : 

Held, there was no valid wakf, but merely 
a charge upon one-fourth of the property for 
religious and charitable purpose;. Al&mgir 
Khan v. Kamrunnessa Khanum, 4 C.L.J. 
442. 

Ghose and Gkidt, jj. 

See. also , I, 673-676 ; and Mahomedan Law 
(Legitimany), No. 3. 

— 20. — (Will). 

(1)— frill— Construction of document . 

One Muhammad Azim made a will, whereby, 
after making provision for his widow and 
daughters, he divided his property between his 
three sons giving to each certain villages. The 
gift was prim a facie absolute, but the will fur- 
ther provided that none of the sons should have 
a right to alienate the property devised to him, 
and that, on the death of one of the devisees 
without issue, his share should go to the surviv- 


Afahomedan Law*— (Continued), r 

20.— ( Will).-^(Ccwtf mwed) . 

ing brother or brothers or his or their heirs. 
The testator died, leaving surviving him three 
sons, A.Q. and A.K, by one wife, and one son, 
A.K. by another. The will was assented to by 
the heirs of the testator, and the three sons 
entered into possession of their shares. Then 
A. K. died, and his full brother A. Q. took 
possession of liis share. Held, on suit by the 
half-brother for possession of half the share, 
that according to the Mahomenan Law the 
three devisees took absolutely, and tho plain- 
tiff's claim could not bo maintained. Abdul 
Karim Khan y. Abdul Qayum Khan, A.W.N. 
(1906),«25 = 8 A.L.J. 181 = 28 A. 842. 

Baneuji and Ricjhabi>s, jj. 

(2) — Pmbate, effect of, grant of— Probate and 
Admist ration Act (V of 1881), Ss. 4, 12 % 
39, 88, 90— Heirs, jiosition of— Estoppel — 
Res judicata, plea of —Evidence fficessary 
to support— C.P. Code, S. 13. 

A plea of res judicata, taken on the ground 
that tho questions in issue in the suit were 
formerly in issue in probate proceedings cannot 
bo given effect to, when the said proceedings, 
are not in evidence, and there is thus no 
sufficient evidence to support the plea. A 
judgment passed in the previous proceedings, 
showing that the Judge understood to have 
been the questions for decision in those pro- 
ceedings, is not enough to support such a plea. 
The Court cannot give effect to the plea, unless 
it can say for itself that the mattors in issue 
in the suit were in issue iu the previous pro- 
ceedings. 

The power of disposition by will of a 
Mahomedan testator being limited to a third 
of his estate, tho remaining two thirds pass to 
his heirs whutever the terms of the jpftf may 
be. Tho consequence of a grant of probate of 
a Mahomedan will, therefore, /fs that the 
executor, when he has realised the estate, it£ r gt.. 
bare trustee for the heirs as to two-thirds^and 
an active trustee as to one-third for the purposes 
of the will. 

As the heirs claim adversely to the will, the 
grant of tho probate does not create any 
estoppel, so as to prevent them from putting 
forward their claim as against a beneficiary 
under the will. Naw&b Akbarl Begum and 
Hlrsa Kurratul&in Bahadur », Nawab Ntu- 
hatiid-dowla Abbas Hassell! Khan aims Pear 
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— 7i - 

UMb, 6 C.W.M. -986 (?.«.)«! C.L.f. 564^2 
A.L. J. 7ft6 =» 15 M.L.J ; 386^ 7 Bom.*L>R 878 
**88 0. 116w82 I.A. 244. * * " 

Lord Davjby, Lord Robertson and Sift 

• Arthur Wilson. ■ ' 

(8) Will notrequired in writing — Signature 
ur worfc o/ ^aj{0i* no/ proved-~Will go ad 

. ifprepared tn accordance with instructions. 

According &> the Muhammadan Law, a will 
may be. made either verbally or in writing and 
no • special iorm or solemnity for making or 
attesting a -will is prescribed. It is sufficient 
if a will can be proved to have been really and 
truly the will of the testator. 

It was found by the District Judge that the 
will in question was prepared in accordance 
with the instructions of the testatrix, that it 
did embody her in .tractions, but that it was 
not proveftf that the mark alleged to be hers 
was really hers.' 

Held that the will was a good and operative 
will. 

A will prepared in accordance with the in- 
structions of a testator and to which he express- 
ed approval, believing that his instructions 
were earned out, would be valid, if the will did 
embody the instructions (a). Aulia HIM Y. 
Ala-ud-din, 8 A.Ii.J. 519=A.W.N. (190G), 210 
—28 A# 715, 

. St/nley, c.j. and Banebji, j. 

References.— (a) 8 P.D. 171 and A.C. 854, R. 

(4) Will by aShia — Reservation of right to 
alter will* whether renders will invalid— See 
Mahouedav Law (Wakf),No. 8, 8 A* L. J. 887. 

See, also; I, 67M77. 

MahsuL 

See I, Act X III of 1900 ’(Punjab Alienation 
of Land), No. 9. 

Maintenance. 

(1) Bight of children ^to— Legitimacy, proof 
of— -See Evidence Act, No. 29, 28 P. R. 1906. 

(2) Whether an annuity is aright to future 
—Se4Clv.PB0.C0na, No.146, 10C.W.N. U02. 

(6) Suit for— by member of a Tawashb— See 
MalabarLaw (Maintenance^, No: 1, 16 M. 
L,f.275. : / .- t ‘- 

(4) "Suit by widowto have her— charged on 
immovable property— Mortgage pending suit- 
42 


Maintenance -rjCdtcluded): ' 

. Ltspendens^See Act, 

N6*26, 16 M.L.*. 418, ; , 

(5) Grant of inam .for— Presumption— See 
Inam, No. 1, 16 M.L.J.^69. 

e (6) Suit for sale on footof a mortgage of pro- 
perty subject to a charge for— See Transfer of 
Property Act, No. 77, 8 A.L.J. 848. 

See, also, l, Grant , No. 1; Hindu Law 
(Maintenance)*™# Mahomedan Law (Main- 
tenance) ; and Small Cause Courts (Pro- 
vinelal (Act IX of 1887), No. li. *; 

Maintenance grant. 

(1) — Resump tion — Presumption — Alienability 
— Evidence — Indian Evidence Act (I of 
1079), 8s. IS, SS — Judgments in previous 
cases— Recital of pleadings. 

A maintenance grant is prima fade resum- 
able on the deatfi of the grantee, where it is a 
grant for the maintenance of the' younger 
members of a family, and whether it is in the 
hands of the more immediate or in those of the 
more remote members of thmfamily. Whether 
a maintenance grant is heritable and alienable 1 
is in all cases a question of the intention of. the 
parties. 

On a review of the entire evidence in this 
ease, it was held, that the grants were heredi- 
tary but not alienable without the consent of 
the grantor or his representatives. 

It was the practice, in old times, for the 
Lower Courts in Bengal to set out the pleadings 
in their judgments and (his practioe was recog- 
nised by Circulars issued by the SudderDewany 
Adolut. Suoh judgments are, therefore, ad- 
missible in evidence under S. 35 of the Evi- 
denceAotasan admission by a party. They 
are also admissible under S. IS of the Act ae in- 
stances in which the right in question was 
claimed and disputed and disallowed {o)» Bhajr* 
Dirguj Deo y. Pande Fateh Bahadoor Bam, 

3 G.L.J. 521. 

Henderson and Gxidt, jj. . 

Reference *. — (a) 9 C. 586, F, 

(2) Heriiability— Presumption. 

A grant for maintenance, . prime fade ceases 
with the life of the grantor, and is resumahle 
on the death of the grantee. But this pre- 
sumption is rebuttable, . and, where it is proved 
that a grant has been enjoyed by successive 
generations, the inference may justly be drawn 
that the original grant was intended to be a . 
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Maintenance grant.— (Concluded) . 

grant in perpetuity. Ram Chandra Go* v amt 

v. Jogendra Nath Baaerjee, 4 C.L.J. 399. * 

. Mookkkjkk, .t. 

Heft* truces 5 M.T.A. 82, 5 C. 113, 27 C. 150, 
22 WAX. 226 ami 4 M. 371, Appl. , 

Majority Act. 

See Act IX of 1876. * 

Malabar Law. <« 

1.— (Gift). 

(1) Property given over to a female and het' 
children, liability of, for the debts of one 
of them deceased— Donees whether consti- 
tuted into a Tar wad. 

When a female and some, or nil of her child- 
ren arc given any property by their father or 
Kamaran , they are not thereby constituted 
into a tnriral by themselves, ihe senior mem- 
ber among them having the rights of the Kar- 
naran so far as the other members are concern- 
ed. lint the donees, in such a case, hold the 
properties given with the ordinary incidents of 
tarwad property (a) so that, on the death of 
one of them, liis interest in the property passes 
to tile ot her, bv survi\orship and is no longer 
available for attachment at the instance of a 
decree-holder. Korath Amman Kutti Y. Pfc- 
r ungot til Appu Nam liar, 29 M. 322. 

Moor,;: and Sankaiun Nair, jj. 

Reference, (a) 10 M. 201. 7?. 

See I, 67/'. 

2.— (Maintenance) . 

(1) Separate maintenance, suit for , by one 
member of a Tavazhi, whether maintain- 
able. 

On the ground of the insufficiency of the 
amount set apart for the maintenance of a 
Tarnshi hy its Tarwad, a particular member of 
a Tavazhi has no right to sue for ail award of 
separate maintenance to himself, but, a suit 
can b*e brought by the members of the Tavazhi 
for an increased provision, for the maintenance 
of the Tavazhi, appropriate to the income of 
Tarwad. Makhi Key! v. Keloth Momxnod, 1G 
M.L.J. 276. 

JVmnvM and Moore, .tj. 

(2) Suit by one member of a Tavazhi against 
another fo* m maintenance, maintainability 
Of— Suit for jmsvssiAH. 

Plaint ifT (Kamaran) alleged that, fcbo first 
defendant, bis mot In v'a sister, in possession of 
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Malabar Luz. -^(Concluded ) . 

a.HNaitttipanoa).-*(Conch<dfd). 

some of the Tavazhi propert ies, having paid for 
his maintenance for some time, discontinued 
doing so. Defendant denied that she ever gave 
maintenance to the plaintiff or that he was en- 
titled to claim the same from her. Held, a 
suit for maintenance could not be maintained 
by one member of a Tavazhi against another, 
but, assuming that the plaintiff's contentions 
were true, be should have sueJi as Kamavan 
of the Tavazhi for the recovery of the* property 
which, according to him, belonged to the 
Tavazhi. Nambiamuttil Pokker v. Kithakkl 
Kunhipatumma, 29 M. 220. 

Benbon and Moore, jj. 

Malabar tarwad. 

Suit hy member of, to set aside Jcarar enter- 
ed into during his minority by adult members 
of the tarwad — Nature of suit — See Court Fees 
Act, (VII of 1870), No. 39, 1 M.L.T. 412. 

Malice. 

(1) The existence or non-existence of — to lie 
chiefly taken into account in deciding whether 
the noise produced in a legitimate calling 
amounted to actionable nuisance— Seo Nui- 
sance., No. 1, 8 Bom. L.R. 89. 

(2) Want of reasonable and probable causo 
for the prosecution is some evidence of — incases 
for malicious prosecution — Seo Malicious 
Prosecution, No. 1, 10 C.W.N. 263 (F.B.) 

See , also , /, Libel, No. 3 . 

Malicious arrest. 

(1) Arrest ordered by officer empowered to use 
Discretion — Information of all the facts 
given to the officer by defendant — Action 
for malicious arrest, if maintainable. 

Plaintiff sued defendant for damages foi 
malicious arrest, on a warrant obtained by the 
latter against the former. 

Held, an action for malicious arresfc is not 
maintainable, when the defendant placed all 
the facts before an officer of the Court em- 
powered to exercise judicial discretion, and 
such officer ordered the arrest with knowledge 
of all the facts. 

Held, though in„an action for false imprison- 
ment, the onus is on the defendant to plead 
and prove the existence of reasonable causo, in 
an action for malicious prosecution, tho plaintiff 
must allege and prove its non-existence, affir- 
matively ; the defendant having, in the present 
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Malicious arret t. — (Concluded) . Malicious prosecution.— (Continued.) 

case, discharged such onus, the appeal lhust he Where the question of reasonable and proba- 
allowed and the plainttf’is suit dismissed. v 4^jbfe cause depends entirely on the proof of the 
Thakdi Hajji y. Budrudm flaib, 29 M. 208.. facts and oirouin stances, which .gave, rise to, 


White, c. j. and Subbahmania Arab, j. 

Malicious proteoution. 

(1) Malicious prosecution — Want of reason- 
• able and probable cause— Malice— Evidence 

of malice , 

In cases of malicious prosecution, want of*! 
reasonable and* probable cause for the prosecu- J 
tiou is some evidence of malice. 1 

Malicious prosecution means that the proceed - 
*ngs, which are complained of, wore initiated in 
t a malicious spirit, i.e., from ail indirect and 
improper motive and not in furtherance of 
justice (a). Sri Nath Bhaha y. L.E. Rail! and 
others, 10 C.W.N. 253 (F.B.) 

Maclean, c.j., and Sale and Habbington, 
JJ. 

Reference. — (a) 11 Q.B.D. 455, 72. 

(2) Suit for damages formaliciousprosc&ution 
— Plaintiff convicted in tin* first Court and 
acquitted only in appeal , burden of ; roof. 

If the plaintiff, in a suit for malicious prose- 
cution, had been convicted in the criminal case 
by the Court of first instance and acquitted only 
on appeal, the onus cast on him by the law is 
specially heavy ; for, he will have to show that 
the original conviction proceeded on evidence 
known to the complainant to be falso or was due 
to the wilful suppression by him of material in- 
formation («). Thlmma Reddl y. Chenna 
Reddl, 16 M.L.J. 18. | 

Sun uah mania Aiyak, Offu. c.j, and San- ! 
kahanNaib, j. | 

References.— (a) 2G M. 506 (at p. 508), 72. 11 
Q.B.D. 440 (at p. 455), L.E. 11 A.C. 247, 72. j 

(3) Malice — Commencement of prosecution I 
bona fide — Continuance of the proceedings * 
main auimo — Reasonable and probable 
cause , want of— Question of fact. 

A prosecution, though in the outset not ma- 
licious, as having boon undertaken at the dicta- 
tion of a Judge or Magistrate, or if spontaneous 
as having been commenced under a bona fide | 
belief in the guilt of the accused, may, never- 
theless, become malicious in any of the stages 
through which it has to pass if the prosecutor, 
having acquired positive knowledge of the in- 
nocence of the acoused, preseveros male animo 
in the prosecution, with the intention of pro- 
curing per nefas a conviction of the accused (a). 


and attended, the prosecution, no doubt has 
ever existed from tin? time of the earliest 
authorities, but that such question is purely a 
'question of law to be decided b\ the Judge (5), 

To succeed in an action of malicious prose- 
cution, the plaintiff has also to prove that there 
was a want of p^pbablo and reasonable cause 
for the prosecution, or (as it mav be otherwise 
stated) that the circumstances of the case were 
such as to be, in the eyes of the Judge, incon- 
sistent with tho existence of reasonable aud 
probable cause. The Town Municipality of 
Jambuaar v. Girjashankar Narsarain, 7 
Bom. L.E. 655 = 30 B. 37. 

Jenkins, c.j., and Baity, j. 

References.- +(a) (lfc'Ol) 30 L.J.t'.P. 257, 204 ; 
(b) (1841) 10 L.J. Ex. 545, 053, K 

(4) Tort ■ Master and Servant— Damages — 
Implied authority m the servants - -Acting 
in master's intciest -Annindar and Naib . 

The defendant No. 1, who awls a peon under 
defendant No. 2, the Naib of defendant No. J f 
prosecuted the plaintiff in the Ciiiuiual Court, 
but the plaintiff was found not guilty and ac- 
quitted. In a suit, subsequently brought by the 
plaintiff against the defendants Nos. I, *2 &g t 
to recover damages for malicious pr< sedition, it 
was found that the prosecution of the plaintiff 
was started by the defendant No. 1. 

Under tho orders of the defendant No. 2, in 
tho interest of aud for the benefit of defendant 
No. 6, all the expenses in the prosecution of the 
criminal ease were borne by the lvuiIc of tho 
defendant No. 3. 

Held, that the defendant No. 3 i;-. answerable 
for the wrongful acts of his sonants, defendant 
Nos. 1 and 2 aud is liable, to pay damages to 
the plaintiff, it being clear that there v as an 
implied authority in the Naib, defendant No. 2 
under whose orders the defendant No. 1 was 
acting, in starting the prosecution against the 
plaintiff, aud the object of the servant’s action 
was to advance their master’s cause. Sarat 
Ghandara Roy Chaudhnry y. Dawlat Singh, 
ID C.W.N. 723. 

Ghosh and Paxuuteu. j.r. 

(5) Suit for damages for —whether maintain - 
able against a Municipal Committee. * 
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Maltdeui Prosecu ttoa.— (Concluded), 

A Corporation, such as a Municipal Com- 
mittee, is not, in the eye ol law, incapable, && 
its corporate capacity, of a malicious intention. 
Proceedings, such as a suit for damages for 
malicious prosecution, r m which it might be ^ 
necessary to prove actual malice, could there- 
fore be instituted against such a Committee/ 
JUnar Hath y. Municipal Committee, Karta- 
pur, 86 P. R. 1906. 

Reid, c.j. * 

References.— L. R. Q.B.D. (1900), 22, F, h. 
R. 11 App. Cas. (1880), 247, B. 

(6) Malice and want of reasonable and pro- 
bable cause , duty of plaintiff to prove , 

In this cnee the plaintiff sued for 1 compensa- 
tion for damage in reputation and goods ' by 
reason of defendant having maliciously brought 
a charge of criminal trespass Against him. 
Plaintiff claimed damages for loss of crops 
basing it on the same ground as tho rest of his 
claim, Held , plaintiff can claim damages for 
loss of crops as well, if he can show that it was 
a natural consequex ce of the alleged malicious 
prosecution. Held , however, that, according to 
the evidence, not only did the plaintiff fail to 
prove the want of reasonable and probable cause 
for the charge but the defendant had shown 
tho existence of such cause. 

Held , also, that a conviction, even though 
reversed on appeal, is very strong evidence of 
the existence of reasonable and probable cause 
for the charge ; and it is especially so, where 
tho Appellate Court only gave the plaintiff the 
benefit of a doubt. Nga Tun Ctyaw Y. XI Po 
Mu, U.B.R. (1906), Tort 3. 

Shaw, j. c. 

Inferences :— 21 A. 26, 1 C.W.N. 587, 8 M.H. 
C.R. 238, 2 L. B. R. Ill, U.B.R. (1892-96), 
264, U.B.R. (1897 — 01), 111, 484, R, 

See, also, I, 678-680; and Act XII of 1866 
(Imperial), Ho, I. 

Mamlatd&r’i Court! lot, 

-See Act 111 of 1876 (Bombay). 

Management. 

* &> j ’ Hindu Law (Religions matters), No, 2, 

, and Limitation Act, No* 8, 

Uttliwwjr Injunction. 

Iwchctiok. 

y 


Maps. * > ^ ( 

r (1) Tbak and survey-—, *6eofc 
Rkovlatxon XI df 1826 (Bksoal), No, 1, 8 
C.L.J. 816. 

(2) Admissibility of— in evidence— See Accre- 
tion, No, 1, 8 0,1* J, 660. 

Marine luioratoee* 

See I, Policy of Insurance, No, £, 

Marksman. 

See, I, Transfer of Property «4 ct, No* £0, 

Marriage. 

(1) Between Hindu pariah and Burmese 
Buddhist woman, whether valid in lair . 

The frequency of permanent alliances between 
the Tamil cultivators of the lower orders and 
Burmese women tends to show that the former 
| do not consider themselves bound by the rule 
of Hindu law, which Hindus of the recognised 
castes regard as one of the essentials of their 
religion and system. In the absence, therefore, 
of anything to show that a pariah has adopted 
the rule of the Hindu system, the ordinary 
presumption of marriage must be applied to the 
relation of a patiah with a Burmese woman, 
who claims to have been his wife on evidence 
of co-habitation for many years. 8. inmiUp 
Plllay y. Be Lan, 8 $uB.R. 228. 

Fox, c.j. A Irwin, j, 

Deference 10 Bur. L.R. 269, R, 

(2) — 1 — of a male member of a Tancard, ex. 
penses of, among Nanjinad Vellalas, a valid 
charge on Tarwad property — See Marumak- 
KATHAYAM LAW (TARWAD), No. 1, 21 T. Ii. R. 
179. 

(8)— with an idiot, 4blidity of— See Act IV 
of 1869 (Divorce), No. 2, 8 Bom. h* R. 982. 

8ee, also, I, 680 and Ad XV of 2866 ( Widow 
Marriage), No, 8, 

Marumakkathayam Law. 

1. — Adoption. 

2. — Alienation. 

8,-*-Debt. 

4. — Gift. 

% 6.— Maintenance. 

6. — Partition. 

7. — Tarwad. 

1»— (Adoption). 

(1) The basis of, on grounds secular as well a* 
religious-intention of parties, effect qf. 
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ftarumakkathayam Law.—{C<*4&). 

i.HAdeptlon)*-*- (Concluded). . 

Though, in strictness, •it cannot be laid Aowii 
that adoption, among the Marumakkethayam 
non-Bralunans, is a purely secular* Act, there is 
no doubt that the theory of the Malabar adop- 
tion is based on secular, as well as on religious, 
•grounds. 

It was. thorefore, decided in this oase chat, 
under the circumstances, though the effect of 
the adoption ill question was to create a com- 
munity of interest, the intention of the parties 
to the said adoption might be held to have been 
the dissolution of such community. Kanuku 
Raman Alyappan y. Kanuku Sankaran 
* Bauman* 21 T.L.R. 24. 

Govikda PlLLAt, OKFG.C.J., A Padmanahha 
Aiyar and Ramachandra Row, jj. 

2. — (Alienation). 

(1) Mortgage by junior managing member oj 
Tarwad whether valid , without proof of 
Tarwad necessity for loan . 

The alienation of Tarwad, property, by a 
managing junior member, cannot be \i\ Lield, 
unless the alienee proven Tarwad necessity for 
the same. Held, therefore, that, in the present 
suit for cancellation of certain hypothecation 
bonds, impugned as against the rights and 
interests of the Tarwad , no attempt having been 
made to prove the existence of Tarwad necessity 
for the loans under the bonds, the lower Court 
rightly ordered their cancellation. Yaldhlanatha 
Alyan Ramaavamy Aiyan y. Kanakku 
Kuttalanathan Yelayudhan, 21 T.L.R. 286. 
Govikda Pillai, Hunt A Padmanaiia 
Aiyar, jj. 

Reference^ .*—6 T.L.R, 18, 7 T.L.R. 127 A 13 
T.L.R. 165, b\ + 

A*— (Debt). 

(1) Debt incurred by Kama van, onus of proof 
as to Tarwad necessity for . 

Questions arose, in this caws, us to what the 
exact powonsT of a Kamai'an arc to incur a debt 
on behulf of the Tarwad And what are the 
presumtions to be made with regard to the lia- 
bility of a Tarwad when such a debt is put into 
litigation. Held, it being a well-established 
principle of Malabar Law that the debt con- 
tracted by a Kamavan is for the purpose of the 
Tarwad, the execution of a mortgage is within 
the scope of the Kamavan' s authority and it is 
on those, who challenge the validity of such a 
mortgage, supported by valuable consideration, 


* 

Marvatakkathayam Law.~{C(jnti.) 

t • &,~(1hM).~-(Conclud*d). 

to make out that it was executed under such 
circumstanoes as would absolve the Tarwad 
from all liability theteftr. Bo, as eoqn as thc/ocr 
turn of the mortgage and the payment of full and 
adequate consideration therefor am establish- 
ed by the mortgagee, the burden of making out 
the absence of family necessity is thrownon those 
who impeach the validity of the transaction. But, 
though, where the creditor of the Kamavan 
proves the passing of consideration, the burden 
of proving the binding nature of the debt is 
shifted from him, yet, the onus may again 
revert to him and the questions as to how soon, 
or upon the proof of what facts by the Anan- 
dravers, the onus will again so revert to the 
creditor and as to the further evidence to be 
let in by him, will depend on the circumstances 
of each case. 9 Krishnah Alyappan y. Padma- 
nabhan Raman, 21 T,L.R. 289. 

Sadasiva Aiyar, c.j., A Goyinda Pillai, j. 

References —6 T.L.R. 29, 7 T.L.R. 127, 8 T. 
L.R. 126, 16 T.L.R. 180 * 20M. HI, R. 

4. — (Gift). 

(1) Kama van of a Tarwad, validity of gift 
made by , de/wnds on the properties being 
self -acquired • 

Whore, on a gift of certain properties by the 
Kamavan of the Tarwad , it appeared that the 
properties disposed of did not constitute his 
self-acquisition but had lieen acquired only by 
means of funds, boionging to the Tarwad , it 
was held that the gift was invalid, since the 
Kamavan was not entitled to give away pro- 
perties belonging to the Tarwad ;and, further, 
the gift had not been completed by the tq invfor 
of the possession to the donee. Kufljan Kara* 
yanan v. Kunjan Yelayudhan, 21 T.L.R. 18 8. 
Govikda Pillai, offu.c.j., A Ramachar. 
dba Row and Eapxn, jj. 

Reference ; — 10 T.L.R. 101, R. 

5.— (Maintenance). 

(1) Ptvperty assiqnM to junior members of 
a Tarwad, by tray of maintenance , whether 
and when Kamavan could resume . 

Neither the length of tho'time, during which 
the jun^pr members of a Tarwad might have 
been in possession of the Tarwai properties, 
nor the fact that they have been maintaining 
themselves out of the income of such properties 
and husbanding the surplus for making aq» 
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Marumakkathayam Law.—(Contd). 

*A.-r-(Maii>tenaitoe) .—(Concluded ) . 

quisitions, can Affect the Kamavon's right to 
recover the properties from their possession on 
his nicking suitable arrangements for thoir 
maintenance. Reman Goviadan v. Raman, 
21T.L.R. 159. ' 

G6vinda Pillai, Hunt and Padmanabha 
Aiyah, jj. 

References :— 12 T.L.R. 133 and 15 T.L.R. 42, 
F. 14 T.L.R. 49, R. 

-ft.— (Partition). 

(1) Separate* enjoyment by several branches of 
a Tanvud, fact of division among them in- 
ferrible from . 

When long and separate renidonoc of the 
several branches of a Tar wad, with se- 
parate enjoyment of properties ;uid payment 
of taxes, co-exist with the dealing of the 
Tarwad properties by them independently 
of their common senior, the inference of 
division can be safely made without a 
formal partition, though it cannot bo laid down 
safely that, in all cases of separate liviug 
and enjoyment for a long time, the burden of 
proving non-division must be held as lying on 
the party alleging such non -division. Kanukn 
Raman Alyapp&n v. X&nnku Bankaran Eas- 
waran, 21 T.L.R. 24. 

Govinda Pillai, offg.c.j., <fc Paomanahba 
Aivar and Ramachandha Row, jj, 

References : — >2 T.L.R. 38, 18 T.L.R. 193 
& 19 T.L.R. 78, F. 

7. — (Tarwad). 

(1) Expenses of marriage of amale member , 
whether binding on Tarwad property, among 
the Veil alas of Nanjinad . 

On behalf of the appellant in this case, the 
point was urged that tho marriage of a male in 
u Marumakkatayam Tarwad was not legally 
binding on the family property and that, there- 
fore, money borrowed for the expenses of such 
a marriage could not be considered as debt 
incurred, for lama# necessity. Held, the 
parties being vellalas of Nanjinad, among whom 
the issues of a marriage arc entitled to a specific 
share in the property and among whom the 
carriage of a male is compulsory in the family, 
Hhe expenses of the marriage of a male member 
«f a Tarwad, among them, constitute a valid 
charge on the family property and the conten- 
tion that the expenses of such a marriage would 
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— 7.— (Tarwad).— (Concluded ) . 

not bind the Tancad^should be thrown as unte- 
nable. . KannkuAunda Perumal Pillai Alyaa 
Perumal Pillai Y^Kaankn Bhoothallngomm 
Pillai, 21 T. L.R. 179. 

Govinda Pillai A Padm anabha Aiyah, jj. 

References:— 16 T.L.R. 85 (86) & 4 T.L.R. 
63, F. 

Mashkabarl Account*. 

See 7, Evidence Act , No. 9. 

Vaster and Servant. 

Suit for damages for malicious prosecution 
starte^by servent in the interests of master — 
Liability of latter for damages for such mali- 
cious prosecution — Implied authority in servant 
—See Malicious Prosecution, No. 4, 10 C. W. 
N. 723. 

Sec, also , 7, 681* 

Material alteration. 

What is— for the purpose of vitiating a bond 
—See Alteration, No. 1, 3 C.L.J. 363. 

Medical practitioner. 

Suit for fees by a — Ignorance or improper 
treatment of the patient, a good plea in defence 
to the action - See Plea, No. 1, 8 Bom. L. It. 
98. 

Mercantile Law. 

See 7, 681-682. 

Mercantile Usage. 

See l, 682. 

Merchandise Mark! Act. 

See under Act IV of 1889. 

* 

Merchant Shipping Act, 1894. 

(1) Intention of the Act— Right to share in 
ship — without registered bill of sale. 

The intention of the Act being that 14 inte- 
rests arising under contract or other equitable 
interests may bo enforced by or against owners 
and mortgagees of ships, in respect of their 
interest therein, in the same manner as in res- 
pect of any other personal property,” it is com- 
petent to a person to establish his alleged right 
to his sharo of a ship and itB income, without 
Reregistered bill of sale. P. M. P. A. Alaga- 
ppa Chatty v. H. S. T. Y. Chidambaram 
Chatty, 1 M. L. T. 407=20 M. 526. 

SUDRAUMANIA iYEROIld BENSON, JJ. 
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KlKhat IMninf Sat, IM.— {Concluded). ( 

Deference* L.R., 7 A.G. 137, F ; 83 • Law, 
j.C.P. 113, 39 Law 3. (A. 897, 91 M. 895, 50 
Law J. Q- B. 421, R. ' • 

Merger. 

(1) Holder of the Shikmi tenure in a chuck !' 
9 purchasing the Mokarari interest in the 
same — Merger of the mokarari interest in 
the superior tenure — Sale of entire mort- 
gaged property— Purchaser's light to the 

M merged interest— Transfer of Propei'ty Act 

’ IVofim , S. Ill (rf) and S . 70, applica- 
bility of, I 

. The question in this case was whether, 
when a person purchases the mokarari interest 
in a chuck , the interest so purchased merges in 
the Shikmi tenure already held by him therein. 
The lower Court proceeded on tho ground that 
S. Ill (d) of £he Transfer of Property Act was 
not applicable because the mgkarari lease was 
one for agricultural purposes. 

Held, that when the Shikmi and mokarari 
interests in a chuck come to bo vested in oue 
and the same person the latter interest merges 
in the former tenure (a). 

Held, further, even if there was no merger, 
the mokarari interest purchased would be an 
accession, under S. 70 of the Transfer of Pro- 
perty Act, to the shikmi right already mortga- 
ged and a purchaser at the sole in execution of 
the deorec on the mortgage is therefore entitled 
to claim a right to the mokarari interest as 
well Basing his right to it as such accession (b). 
Burja Naraln Hantadal v. Nanda Lai Sinha, 
SB C. 1212. 

Geipt A Ormond, jj. 

References : — (a) 5 C. 198, R . (b) 3 C.W.N. 
328, 25 A. 46 A 5 C. 198, F. 

Xesne profits. 

(1) Suit for— Possession in execution of a de- 
cree subsequently set aside — Whether such 
possession is “wrongful” — Right to sue for 
mesne profits — See Limitation Act, No. 67, 8 
C.L.J. 182. 

(2) Decree awarding possession set asido on 
appeal to High Court— possession again awarded 
to High Court on review — Right to — between 
the original decree of the High Court and the 
one passed on review — See Civ. Pro. Code, No. 
126, A.W.N, (1906), 171. 

(3) interest on — -when recoverable— See In* 
terrst, No. 4, 33 C. 329. 


Xesne profits.— (Concluded), 

(4) Power of District Judge to pees a decree 
for- against co-sharer — See Act IX OT 1901 
(N.W.P. Tenancv), No. 28, A.W.N. (1906), 
222 , • 

(5) — due at date of suit for possession— Sub- 
sequent suit for mesne profits alone, whether 
barred by S. 43, Civ. Pro. Code— See Civ. Pro. 
Corn:, No. 50, 9 O.C. 224. 

(6) Prior suit for, whether snitior possession 
maintainable sulwequent to — See Civ. Pro. 
Code, No. 58, 9 O.C. 822. 

(7) Inclusion of, in calculating value of 
appeal to Privy Council— See Appeal (to Privy 
Council), No. 7, 38 C. 1280. 

(8) Registration of estate by natural guardian 
in his own name instead of in name of infant — 
Right of infant to mesne profits in suit on 
attaining nfajoritv — See Hindu Law (Stri- 
dhan), No. 4, 2 C.L.J. 288 (P.C.). 

See, also , 7, Civil Pro . Code , Nos. 3V, 103, & 
HO; Limitation, No. 3 and Limitation Act , 
No. 36. 

Mineral rights. 

Holder of— entitled to incidental rights and 
all other rights over the surface necessary for 
the lawful and reasonable exercise of such 
rights— Sec Lessor and Lessee, No. 1, 3 C.L.J. 
108. 

Sec, also, I, 663, 

Minerals. 

A permanent lease including “ all rights of 
various kinds" includes — See Lease, No. 2, 3 
C.L.J. BOO. 

Mines. 

See 7, 683-687 and Khorposh grant. No. 1, 

Mining Rights. 

(1 ) — in the case of permanent tenure— 
Permanent tenure, nature of— Transfer of 
Property Act, 8s. 108 , cl. (n) it 117. 

The holder of a permanent tenure, possesses 
all tho underground rights including mining 
rights, unless there is an express reservation to 
tho contrary. 

The holdor of a permanent tenure, with heri- 
table and transferable rights, possesses all kinds 
of rights attaching to tho lands from the centre 
of the earth to the sky, unless thpre is am ex- 
press reservation restraining the enjoyment of 
any specified rights. 
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Mliil Mg 

S. 108 of the Transfer of Property Act has no 
application to agricultural leasee as laid down 
in S. 117 of the Act. Briram Qhakrabwty v* 
Xnmor Ha*l Martin Blcba, 8 C. L. J. 09*88 
C. 04sslOC« W. N. 490. 

Pratt and Paroiteb, Jj, * 

Reference*.— 20.1.1. 90 and 7 B. 109, Z>. 

(9) Injunction sought for against operations 
commenced under principles, regulating the 
giant of— Balance of convenience— Sec Injunc- 
tions, No. 1 ? 10 C.W.N. 178. 


{1)— capacity o/ f to make a mil 

The question in this case was whether a 
minor was capable of making a valid testa- 
mentary disposition of property. Held, since a 
minor is not competent to mak<*, a contract, 
giant or other disposition of property that can 
be enforced during his life, the disposal of 
property by him, by means of a will to take 
effect after his death, could not, on any ground 
whatever, be treatgd as effective and valid, 
XftmMi Bubbayya t. Mamidi Kondayya, 16 
M.L J. 186. 


Benson and Moore, jj. 

(9) Mother's right to the custody of— girl hand * 
ed over to a mission to be taken care of. 

Where a mother, being unable to maintain 
herself and her children, handed over her 
daughter, six years old, to a Christian mission 
to he taken care of, and the girl is likely to get 
on well* under the care of the mission, the 
mother, who subsequently becomes a convert to 
Muhammadanism and earns her livelihood as 
a coaly and living with a paramour, is not enti- 
tled to the custody of her daughter, with a 
view to make her also a convert to Muham- 
madanism. It would be prejudicial to the in- 
terests of the girl to he compelled to return to 
her mothers's charge, and the interest of the 
child is the most important element to be con- 
sidered by the Court. 

In this view, it is unnecessary to deal with 
the question of law raised to the effeot that, 
in consequence of the enactment of the Guar, 
dians and Wards Act, 1890, a suit like the pre- 
sent does not lie, Mariyurama v. Rev. Both- 
*Td, X M.I^.T. 347. 

SURRAMANU AlYAR & BENSON, JJ. 

I&fatitees : — 23 C. 900, Appr 14 M.l.A, 909. 

R. 


Minor.— {Continued). > -< 

(8) Suit through next friend by a, to set mute 
a prejudicial contract by gnatrdiqe t whether 
maintainable. * 

Suit by a minor through his next friend to 
set aside a lease by the guardian of the minor 
as being detrimental to his interests. It was 
argued on appeal that, as a minor is not com- 
petent to make or ratify a con tract, he is equally 
| incompetent to repudiate a contract but the 
I agreement was held untenable ur ignoring the 
! distinction between a oontraet that is vbid J»e- 
! cause entered into by a minor, and a contract 
entered into on the minor's behalf by a proper 
guardian and it was held, that, seeing that a 
minor may legally contract through his guar- 
dian, it necessarily follows that he is competent 
as well to sue through a next friend to sot aside 
such a contract, if found prejudicial to his inte- 
rests AbdullaKhanv, Ramdas, 2N.L.R. 146. 
Batten, a.j.c, 

(4) Appeal hv— Death of next friend pending 
appeal— Non-appointment of new next friend— 
Mere irregularity— Civil Pro. Cade, S. 078- 
Bee Next Friend, No. 1, 8 A.L.J. 81. 

(5) Power, under Mahomedan Law, of the 
natural guardian of a, to alienate hi- property — 
See Mahomeihn Law (Alienation), No. 2, 21 
T.L.E. 228. 

(6) Pro-note executed by a person, on attain- 
ing majority, in settlement of an earlier one 
executed during minority. Validity of considera- 
tion— See Contract Act, No. 2, 16 M.L.J* 439. 

(7) Sale of property for benefit of, who can 
impeach validity of— See Mahomedan Law 
(Sale), No. 2, 4 C.L.J. 678. 

(8) Contract on behalf of— , specific perfor. 
inance of— See Contract, No. 8, 4 O.L.J. 481. 

(9) Contracts by, whether illegal— Bee Con- 
tract Act (IX of 1872), No. 8, 11 C.W.N* 180, 

(10) Suit against— Compromise— Leave of 
Court— See Civ. Pro. Code, No, 248, 8 A.L.J. 
710. 

(11) Partition-deed beneficial to-member'of 
joint Hindu family— Right of minor to sue on 
the deed— Specific Belief Act, S. 28(c), — See Hin- 
du Law (Partition), No, 6, A.W.N. (1900), 961. 

(12) Appropriation of debt due to minor by 
third party— See Joint Tobv-Fbabqr*, No. 4, 
147 PX.R. 1906 

(18)— not properly represented by guardian ad 
litem in suit— Decree by default— Bale inexeeu- 
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aiMft" (Concluded). of MUM*. ot^<dioa^^i^litded)f 


; tion of roblj Kb**® abt binding qn— S»Giu*- 

'•■»***%» a ir&fiW. i, sfA.L.j. eia. y ’ H* ■ 

■ (14) Que#a«q: H'heSber sale WW fprbeftieftt of 
ttte, whether * nueetion tf fact or law— See 
. Ml wnwen A-ltLAW flMlMTOW) No. 8, 4 C.L.J. 
486. '• 

’ Su,atm, i, m-m ;andGuardian, No. 4 ; 

■ and Guar&mWardt Atl, No. 1 ; and 

NegUffmce'^No. g. 

Minor ud Guordlon. 

(1)A mino^ member of a joint Hindu family 
will bebcmfidby amortgage by the Knrta of 
the family, vhotitlw the certificated guardian 
of the minors— See Hindu Law (Joint Family), 
No. 4, 8 C.L.J. IS; 

- (S) Application for certificate of guardianship 
by the mother of an unmarried female minor — 
SeOond marriage of the mother, a Muhamma- 
dan, no valid objection — See Civ. Pro. Code, 
No. 256, A»W.N. (1906), 64. 

(8) Adjustment- of decree by guardian with- 
out Courj ’ 9 permission cannot be certified under 


' See, alio, j, 689-690; CHviL ^^ie^NottSS 
i fifty fiimitatioit Ae^jSfo. 

" ondBwt^ jfo 8* ■■■ I;./ V , 

Misjoinder of Caum of action and of partie*. 

» See 1, 690. ' * 

Misjoindor of parties. 

(1) Joinder of anctita/ry relief tend misjoinder.. 

Several causes W action, in each of which rU 
the defendants are not interested* cannot bo 
joined together but noatter^ which are prayed 
for against some ofthe defendants only os merely 
ancillary to the relief to be given to theplainiiff 
in respect of the only cause of action involved 
in a suit, ought not be treated as independent 
causes of aotion and the suit regarded as bad for 
misjoinder. Sri Raja Simhadrl Appa Rao T. 
Pratttpafci Rlqayya, 29 M. 29. 

SUBRAHMANIA A WAR, OFFG. 0* J. RUd 
Sankaran Naib, j. 

References .-*-1 M. 888, B. 18 C. 75 at p. 77i 
5 M. 229 at p.280, 14 M. 4%0 and 24 M. 296, R> 


S. 258, G.P. Code— See Civ. Pro. Code, No. 
140, 29 M. 809. 

See, also, I, 688-689; Guardians and Wards 
Act , No, 9 ;and Hindu LawfJoint Family ), 
No. 14. 

Minor’s property. 

Guardian's position and duty— investment of, 
by guardian — Charge of investment — Court's 
sanction— See Guardian and Minor, No. 1, S 


(2) Suit ngoinst the plaintiff's agent and the 
plaintiff's debtors in the alternative is not bad 
for— See Civ. Pro Code, No. 87, 16 M. Ik I. 
89=29 M. 50. 

(8) Person getting renewal of pro-note wn~ i 
authorisedly is trustee for the rightful owner 
— Joinder of parties to a suit by rightful 
owner, 

A. had given an on demand-promissory-note to 


Bom. IiJEt. 888, 

Misconstruction at deed. 

See I, Appeal (second). No. 2. 

Misjoinder. 

41 )r-of cause of action, joining in a single 
Bust by a reversioner, of claims against different 
transferees of widow, whether amounts to— See 
C*V. Pro. CopE, No. 64, 9Q.O, 326. 

(2) The joihder of the several trespassers over 
an estate* tit, one suit relating to it is not a.— 
See Ras JupiOATA, NO. 25, 9 0.0 839. 

MttJOinderofcauftcs ofaction. 

. ^Ij Joinder Of more than one claim in the 
saeae^nltreia^iig ^ immovable property, no 
-KSfee"Ciyv,pRo. Code, Noi 56, 8 A.JUJ. 128. 

(2) Executors, administrators and heirs as 
sUcWl^steM and n«ri-bf-km--See On*. Pro. 
Code^No. 67, 8B6mi.LJBu 784. 


one D. D died leaving the plaintiffs, his undivid- 
ed brothers, entitled to its amount. Behind the 
back of the plaintiffs, W, the widow of D, 
obtained a renewal of the pro-note from A in 
favour of M, her mother, and returned the 
original note to A; Plaintiffs instituted the 
present suit to recover' the sum due under the 
renewed note impleading A, W and M as defend* 
ants. Held , in obtaining the renowal m the 
name of M, W and M must be talced fthave 
become trustees for the plaintiffs and ill giving 
the note in the name of M, A intended, to, and. 
in law did, really, renew the note to, whoever 
was his creditor. There was therefore nornis- 
joinder nor was the action one that .opuld not 
bo sustained. RamakrUhnaRajuv. Katta 
Yenkataswamy, 29 M. 87. ' 

Boddak, j. 

See* also, I f Chil Pro, Code it No. 882 and 
. Registration Act, No. 6, ?■ 
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Mistake. 


(1) — In copying out a petition of compromise 
along with fraud alleged in connection with the 
petition is good ground for review of the decree 
— See Civ. Pbo. Code, Nb. 389, 10 C.W.N. 286. 

(2) Relief on the ground of— Mutual mistake 
— Rectification of instruments— See Specific 
Relief Act (1 of 1877), No. 7, 8 Bom. L.R. 
354. 

(8) Right of person paying money under, to 
get it refunded — See Contract Act, No. 80, 
131 P.R. 1906. 

(4) Movable property delivered to defendant 
under erroneous order of Magistrate— Suit to 
recover same by true owner — Limitation — See 
Limitation Act, No. 48-a, 1 M.L.T. 397. 

See also, I, Specific Relief Act , No. 18. 

Mistake of law. 

Erroneous opinion on a point of law — Res 
indicator— See Civ. Pro. Code, No. 17, 8 Bom. 
L.R. 932. 

See, also , I, Insolvency , No. 2. 

Mokarari Tenure. 

See /, Civil Pro. Code , No. 197. 

Mortgage. 

1. — General. 

2. — Accounts. 

3. — Apportionment. 

4. — Conditional Sale. 

5. — Construction. 

6. — Contribution. 

7. — Equitable Mortgage. 

8. — Extinction of Security. 

9. — Extinguishment of Mortgage. 

10. — Foreclosure . 

11. — Forms of Mortgages. 

1 2 . -r-M A RBH A LLING . 

13. — Redemption . 

14. — Sale. 

1.— (General). 

(1) A Hindu father governed by the Mitak- 
shara contracted a mortgage debt on April 4, 
1887. This was discharged, after his death, 
with the consideration of a subsequent mortgage 
made on October 28, 1892, by his two sons, one 
Of whom was a minor. Held, that the mort- 
gage Was, as regards the minor executant, 
absolutely Wd, 


Mortgage. ^{Contiwued). 

1.— (General^— {Continued), 

Quaere — Whether the subsequent mortgagee 
con hold up not merely as a shield but as a 
weapon of attack the earlier mortgage discharg- 
ed by means of moneys advanced by him ? 
M&h&raj Singh Y. Raja Balwant8ingh, 8*A.L.< 
J, 274= A.W.N. (1906), 117=28 A. 508. 

Stanley, c.j. and Burxitt, j. 

(2) Mortgage of joint property— Liability of 
share of mortgagor— Partition— Effect of— 

Out of six houses belonging jointly to R. J. 
and R. D. fivo were mortgaged by R. J. to the 
predecessors in interest of the plaintiff. The 
remaining house was subsequently sold by R. 
J. to the defendant. On partition, the house 
sold to the defendant was allotted to the share 
of R. J. and the five mortgaged houses were 
allotted to the share of R. D. The defendant 
contended that the house sold to him could not 
bo sold to satisfy the mortgage on the suit of 
the plaintiff. 

Held , tliat the contention was not Valid for 
the sale of the house by the mortgagor did not 
prejudicially affect the rights of the mortgagees 
and their representative in interest, the plain* 
tiff (a). Allah Bakhth y. Gobind Ram, 10 P.L. 
R. 1906 = 2 P.R. 1906. 

Robertson and Rattioan, jj. 

References:— (a) L.R.l.A, 1 p. 106; W. R. 
(S.C.), 233, R. 

(3) Suit to enforce mortgage — Scopq of such 
suit— Parties necessary to such Hut— Frame 
of such suit — Mortgagee if can debate title 
of mortgagor. 

Not only the mortgagor, but all persons 
deriving title from him subsequent to the 
mortgage and bound thereby as holders of differ- 
ent fragments of the equity of redeihption are 
necessary and proper parties to a suit to enforce 
the mortgage. 

The proper scope of a mortgage suit is to cut 
off the equity of redemption and to bat the 
rights of the mortgagor and those claiming 
under him ; the only proper persons to such a 
suit are the mortgagor and the mortgagee and 
those who have acquired interest under them 
subsequent to the mortgage. It is not compe- 
tent for the mortgagee to make as party defen- 
dant one who claims adversely to the title of 
the mortgagor and mortgagee ; he is a stranger 
to the mortgage, has no connection with the 
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Mortgage. — (Continued). 

1.— (General).— (ConMnwKi) . 

mortgage, and, ae hie adverse olaim of title can- 
not, in any way, be affected by tbc mortgage 
suit in which he has no interest, he eannot be 
made a party for the purpose of litigating such 
.claim of title (a.) 

The above rtile of law is not merely a techni- 
cal and convenient one, but is based upon per- 
fectly intelligible and substantial grounds. 

Jajneiwar Dutt y. Bhub&n Mohan Mitra, 

3 O.L.J. 205 — 33 G. 425. 

BAMPiKiand Mookekjke, jj. 

Reference*— (a) 12 C. 414, 32 C. 746 and 
2. Ch. Ca. 244, JR. 8 C.W.N. 365, 43 £h. D. 
183, D. 

(4) — Suit for recovery of mortgage debt — Form 
of decree in use before the passing of the 
Transfer of Property Act— Attachment of 
ngn-mortgaged property — Effect of such 
attachment . 

In a suit for recovery of mortgage debt, 
a decree was passed, before the coiriir.^ into 
force of the Transfer of Property Act, 1882. in 
favour of the plaintiff, declaring the amount 
due to him and that he had a lion on the pro- 
perty of the mortgagee for the amount so found 
to be due. In oxocutiou of that decree, the 
judgment-creditor attached certain property of 
the judgment debtor other than the mortgaged 
property. This property was, in due course, 
sold, and subsequently certain mortgagees, who 
had taken a mortgage thereof pending the at- 
tachment, sued to have the sale set aside. Held, 
that, owing to the form in which the original 
decree was passed, the judgment-creditor had 
full power to attach and bring to Halo in execu- 
tion thereof any property of his judgment-debt- 
or. Bam Boras Singh y. Goblnd Singh, A. 
W.N. (1906), 7 = 3 A.L.J. 95 = 28 A. 295, 
Stanley, c.j. and Knox, j. 

Reference.— 2 C. 213, F. 

(5) Prior and puisne mortgages— Estoppel. 

In 1887, B mortgaged the land in suit to K, 
who in the same year mortgaged his mortgage 
rights together with other properties to N. A 
further charge was created by K in 1890, by a 
mortgage which also included some of the lands 
held by K in ownership by purchase. N having 
suod on his mortgages of 1887 and 1890, obtain- 
ed a decree in 1896 against K personally as 
well as against tho mortgaged properties. In 


M ortgage • — ( Continued ). 

1.— (General) .—(Continued ) . 

execution of his decree, N applied for attach- 
ment and obtained prohibitory orders under S. 
268 of the pivil Procedure Code, which enjoined 
K from recovering the mortgage money from B 
until further orders. N further obtained at- 
tachment orders under S. 276 of the Civil Pro- 
cedure Code. B with the leave of Court mort- 
gaged in 1896 the land in suit to N. In 1902, 
K brought a suit for recovery of possession of 
mortgaged land in the mortgage executed in 
his favour in 1887. N pleaded that the suit 
wus.barrod by limitation and on the ground of 
acquicscenoe and estoppel. B in his applica- 
tion for leave to make a private alienation of 
property to satisfy the decree of N, had admit* 
ted the mortgage in favour of K. 

Held, thdt the suit was not barred by limita- 
tion, for under S. 19 of tho Limitation Act, the 
application for leave to mortgage made by B 
operated as an acknowledgment of K’s right 
and saved limitation. 

Held , also, that K was * estopped from ques- 
tioning the mortgage of 18% or setting up his 
prior motgage rights as a mortgagee against 
N as he had led N to believe that tho mortgage 
of 1896 was proper and acceptable to him. 
Kanshi Ram v. Badda, 23 P.L.R. 1906. 
Johnstone andLAL Chand, jj, 

(6) Mortgage of joint property by one co- 
parcener— Subsequent mortgage, of the same 
by another co-parcener— Sale of the pro - 
perty in execution of a money decree against 
the latter to whose share it had fallen on 
partition — Subsequent mortgagee's right to 
enforce his lien against the property in the 
hands of a bona fide purchaser at the sale ; 

N and S, two undivided brothers of a joint 
Hindu family, owned a number of houses as 
their joint family property. N mortgaged one 
of the houses to R and subsequently all the 
houses were mortgaged by S to one A. On par- 
tition between the brothers, S got the equity or 
redemption of the former house, as part of his 
share so that, after the partition, tho house 
stood in the hands of S subject to the mortgage 
to R. In execution of a certain money decroo 
against S, the house was put up for sale and 
ptfrehased by one B. Subject to tho incumb- 
rance in favour of R, Bpaid off the amount of 
that incumbrance, paid the decree-holder in 
full ani tho bU^uoj to 3, tho jaigomfc -debtor 



670 


TBS CURRENT m>M> 1906. 


Mortgage* — (Continued). 

— l.--(Geii«al).— (Con# « ued) . 

A, the other mortgagee, in pursuance of a 
decree obtained byhiip against, 8, had the 
house in question attached in attention, It 
was, however, released from attachment at the, 
instance of the abovemen tioned Court purcha- 
ser, B, and A, thereupon, brought the present 
suit for a declaration that the house was attach- 
able and was subject to sale in execution of 
his decree against S. Held , since admittedly A 
was fully cognisant of B’s purchase at the Court 
sale, his silence and conduct towards B, a bona 
fide purchaser for value without notice, depri- 
ved A of his right to enforce his lien as puisne 
mortgagee against the property in B’h hands. 
Equity requires that, as between A and B, it 
should not be that B, who purchased the 
house in an open Court sple, in oomplete good 
faith, must suffer while A, knowing of the whole 
transaction, stood by and allowed B to so pur- 
chase. Asia Begam y. Mohan Lai, 33 P. R. 
190G-132 P. L. R. 1906. 

Robertson and Chitty, jj. 

(7) Prior and subsequent mortgagee — Sale by 
first mortgage and purchase by himself — 
Purchaser from first mortgagee— Redemp- 
tion of purchaser by subsequent mortgagee 
— Amount payable . 

A first mortgagee, who had no notice of a 
subsequent mortgage, obtained a decree for a 
mortgage-debt (amounting to about Rs. 350) in 
a suit in which tho subsequent mortgagee was 
not made a party, brought the property to sale 
and purchased it himself for Rs. *25 and, subse- 
quently, sold it to the plaintiff for Rs. 99. The 
subsequent mortgagee also obtained a decree* 

* on his mortgage and purchased the property at 
a sale held under that decree. 

In a suit brought by the plaintiff aga^jut the 
sutj^queut mortgagee, in which the prior mort- 
gagee was not made a party : 

Held,-*- that without prejudice to the rights 
of the first mortgagee and as between the 
plaintiff and the defendant, the latter could be 
allowed to redeow the former only upon pay- 
ment of what was now due on the first mortgage 

* — and not merely what the first mortgagee or 
the plaintiff himself had paid for the property. 
Girtth Chandra Nandi v. Nodar Nath Kundu, 
I0CW.N. 592 - 33 C. 590. 

MaoURan, r.J. and Geidt, j. 


Af ortgtge. —{ContitotuxI)' 

(6) Morigag* by juu wager of a fomtotkto— 
Appointment of the manager subsequently 
declared illegal', effect of— Validity of ac- 
tions of such manager, when for the benefit 
of tike estate— Acquiescence of major co- 
sharer— Estoppel — Non-liability of the 

minor's estate. 

When a person agrees to the Appointment of 
a manager of his estate and that of a minor 
* co-sharer of his, of whegn he himself was the 
duly appointed guardian, and wipu such mana- 
ger borrows money on the security of the joint- 
estate for the purpose of paying off the liabili- 
ties of tuch person : 

Held, that, although the appointment of the 
manager was not lawfully made, and his 
actions cannot affect the estate of the minor co- 
sharer, the major co-sharer cannot he heard to 
repudiate the actions of a manager, to whose 
appointment he fully agreed, in some of which 
ho himself joined, and by which be only was 
benefited. The estate of the major co-sharer 
must be held liable for the debt incurred by 
such manager for its benefit. Gend&n Singh Y. 
Inder Nnr&in Singh, 8 C.L.J. 587, 

Harrington and Pratt, jj. 

(9) Suit on puisne mortgage— puisne mort- 
gagee a party to the former suit on prior 
mortgage— right of redemption of fftoisne 
mortgagee— extinguished when decree % pass- 
ed qn prior mortgage. 

Certain property,, was mortgaged to R in 
January, 1892, and to R and S. in Match, 189*2. 
The latter mortgage was found to have priority 
over the former as, with its consideration, some 
earlier mortgages had been discharged. This 
finding became final. RandS first brought a 
suit upon the mortgage of March, 1892, and 
foreclosed the property. R then brought the 
present suit for foreclosure of half the property 
in possession of L on his mortgage of January, 
offering to redeem the prior mortgage. Held, 
that, R being a party to the suit on the mort- 
gage of March, his right of redemption was 
extinguished upon the foreclosure of that 
mortgage and the present suit was not main- 
tainable. Ram Lai y. Lukhpat Rat, 3 A. L, 
J. 240- A. W. N. (1906), 112, 

Banhbjx, j. 

(10) Sub-mortgagee, rightof, to a dedree far sale 
of his mortgagor’ 8 interests— Suit by tub- 
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Mortgage* -^(Oonitnued) . . 

i .. — 1 . 

mortgagee for such a decree, portlet necei- 
Htry J tor. % 

Suit by ft sub-mortgagee tot recovery of 
money due on hie sub- mortgage by sole of the 
tights of the plaintiff’s mortgagor, ♦. the 
original mortgagee. 

In the Court below no objection was taken to 
the suit on the soove of the want of necissary 
parties, but on appeal, it was contended that 
the original mortgagor should have been made 
a party. Meld, that the contention could not 
, be considered in appeal And ought to have been 
put forward in the Conrt of first instance. Held, 
also, that a sub-mortgagee is entitled to a decree 
for sale of his mortgagor's interest and may even 
obtain a decree for sale of the original mort- 
gagor’s interest. Bit a Bam y. Kashi, 9 O. C. 
988. 

Chamieb, j. o. 

References.— 27 A. 511, *8 A. 113, 5 O.C.* 835 
and 90 M. 85, F. 

(11) Mortgage-bond , construction nf— Pro- 
mise to pant — Personal liability , intention — 
Balance of unsatisfied debt, abdication for 
—Properties other than mortgaged , liabi- 
lity of — 

Where a debtor has pledged his property as 
security for the loan, the creditor hhould have 
a personal remedy, unless the deed makes it 
clear £hat the intention of the parties was that 
the remedy of the mortgagee should be restrict- 
ed to the lands mortgaged. 

Every mortgage contains within itself, so to 
peak, a personal liabilty to rep*y the amount 
advanced ; in other words, whore there is in a 
mortgage nothing to the contrary, there is an 
implied promise to pay presumed in law, from 
the fact of the acceptance of the loan ; the 
mortgage merely giving t^e mortgagee an 
additional security in the shape of the pledged 
property (a). 

Per Mookkju&q, j.— Although a mere recital 
of a debt may not be, by itself, and apart from 
the context, sufficient to imply a contract to 
pay and' thus create a personal obligation, a 
'provision ha a mortgage-deed, that the monoy 
will be repaid on a certain day, imports a on 
tenant for repayment on that duy for thr 
breach of which, an action would ho against 
the mortgager, the judgtnmfc mwliuli ao.nu 


Mortgage . —(Continue#). 

could be satisfied out of his general property (b). 
Farbatl Charan Roy«v. Gobinda Chandra 
KnndU'tqjM, 246. 

» Rampinj and Mookebjbe, jj. 

References. -(a) 10 W.B. 981, 12 C. 880, 14 
A. 518, (1848) 4 Q.B. 162, (1882) 22 Ch. D. 611 
(516), (1785) 8 P.^Vms .858, (1818) 2 Ba. & Be. 
274 and (1868) L.B.6 Eq. 487, JR., 11 1.A. 8 8~ 
10 C. 740, 16 0. 540, Ik (b) (1877) 7 Ch. D. 578, 
(1854) 8 Drees. 25, (1852) 7 Exch. 24G and 
(1852 ) 6 Exoh. 116, R. 

(12) Incomplete4ransa6tion — Mortgagee fail- 
ing to redeem previous mortgages— Contract 
Act (IX of 1878), 8*. 39, 64— Rescission of 
contract — compensation for breach of con- 
tract. • 

When a mortgagee by the terms of his mort- 
gage agreed to redeem previous mortgages 
immediately or within a reasonably short period 
and failed to perform his promise — 

Held, that, owing to his "default, the mort- 
gagee was not entitled to rooover from the 
mortgagor possession of the mortgaged property 
or the amount advanced to him. Baudagap 
Singh y. Sant Ram, 87 P.L.R. 1906*108 P.B. 
1906. 

Johnstone and La Ckand, jj. 

(13) Payment by third person of money due 
tinder mortgage-bond — Intention to keep 
mortgage alive — Priority— Mortgage-bond , 
doc ument whether — Court-fee — Appeal. 

Where the money due under a mortgage- 
deed was paid by the money of third person, 
the mere fact that the latter had paid off the 
mortgage-money would not, by itself, entitle 
him to the benefit of the bond as security for 
the payment. It must be shown that thero 
was an agreement between the parties, when 
the payment was made, that the mortgage 
should be kept alive for him. 

The demand of a creditor, which is paid 
with the money of a third person and without 
any agreement that the security shall be 
assigned or kept on foot for the benefit of such 
third person, is absolutey extinguished by the 
payment ; whether a mortgage paid off bus 
been kept alive or extinguished depends on Um 
munition of the parties ; the mere fact that, it 
has boon paid off is not sufficient to show 
whether or not it baa been extingu i shed ; ox- 
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Mortgage* — ( Continued ). 

lr— (General).— Continued). 

p cess declaration of intention will cause either 
the one result or the ether, and in the absence 
of such expression, the intention may be in- 
ferred either one way or the other ; and thf 
ordinary rule is that a man having a right to 
act in either of two ways, shall bo assumed to 
have acted according to his interests. 

i 

An unsecured creditor of a mortgagor, who 
finds himself obliged for the protection of his 
own interest to pay oil the mortgage-debt, is 
entitled to have an assignment of the security. 

Held, upon the facts and circumstances of 
tho case that they raised a strong presumption 
that, in the present case, there was the inten- 
tion to keep the mortgage alive, when the pay- 
ment was made by the plaintiffs* 

That the assignment of the bond in favour 
of the plaintiffs, who had paid off the mortgage, 
gave to them all the rights as first mortgagees, 
although the assignment was made after the 
date of payment. t# 

A agreed to pay loans up to a certain sum, 
which might be paid to him by B, and admitted 
that if he failed to do so, B would be entitled 
to recover the debt by sale of a certain pro- 
perty of A and from his person and other pro- 
perties. Farther, the deed was registered as 
an agreement in Book I, and not as a mort- 
gage which woald have been copied in Book IV, 
under the Registration Rules : 

Held — That the deed did not create any 
special lien on the specific property mentioned 
in the deed ; and the circumstanco that the 
document was registered as an agreement in 
Book I was ovidcnco of tho intention of the 
parties to the documcut to treat it as an agree- 
ment rather than as a mortgage. 

In execution of a mortgage-decree, a pro- 
perty was purchased for Rs. 2,500 by the mort- 
gagee. 

Held — That for the purposes of Court-fee, 
Rs. 2,500 must bo taken as the value of the 
property affected by the decree. Jagatdh&r 
Kara in Prasad v. AM. Brown, 10 C.W.N. 
1010; -4 fUi.J. 121 -33 C. 1133. 

Brkitt aud Gupta, jj. 

(J4) Priority - -Acceptance by mortgagee of 
\ fresh mortgage in satisfaction of decree 
obtained on first mortgage. 


M ortgoge . — {Continued), 

1.— (Qtn**4f)*~~(Continued). 

Whore K, a mortgagee having obtained a 
decree on his mortgage, did not bring the pro- 
perty to sale but in satisfaction of his decree 
accepted an usufruotuary mortgage from the 
mortgagor (judgment-debtor) and another per- 
son jointly. Held that the prior mortgage was 
extinguished, and that, in a suit against K by 
N. R. on a mortgage which was subsequent to 
K’s first mortgage but prior to K’s second 
mortgage, K, could not, for the purpose of 
obtaning priority, date back his title through 
his second mortgage to his first mortgage. 
Nakta Ram y. Motl Ram, A.W.N. (1906)'. 
191. '* 

Richabds, j. 

(15) Property sold— Third party advancing 
money on security of the property mortgag- 
ed— Sale set aside— Third party entitled to 
benefit. 

Where a mortgage-debt, for the payment of 
which a sale has been ordered, is satisfied tty a 
third party on obtaining a security of the pro- 
perty ordered to be sold, for the advanco made 
by him, and the proceeding for sale came to 
nothing, the incumbrance in respect of which 
the salo was ordered enures to the benefit of the 
party making tho payment. Shyan La! y. 
Bashlrud-Din, 3 A.L.J. 630 -A.W.N. (1906), 
230 = 2^ A. 778. 

Stanley, c. j., and Knox, j. 

References.— 31 C. 863 ; 29 M. 37, Appr. and 
F., 27 A. 400, It. 

(16) Mortgage of joint property, by receiver , 
pending partition suit— Attaching creditors 
of certain portion of the property , if entitled 
to priority over imrtgagee . 

Tho question in this case was whether ' the 
attaching creditors of the shares of -certain of 
the co-parconersof a joint estate were entitled 
to priority over a mortgage exeoutod by a Re- 
ceiver ponding a partition suit between the co- 
parceners. It was urged that the mortgage 
executed by the lioceiver having been subse- 
quent to the attachment, it must be held to be 
subject to thorn, and that tho attaching cre- 
ditors were, therefore, entitled to priority. 
Held, that it was immaterial what were tho 
dates of the order under whioh the -mort- 
gage in question was executed or of the 
mortgage itself. The point was os to who- 
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Mortgage.— {Continued). ; 

1.— (taanlH (QonHnued). 

tber the suit for partition of the joint .estate 
was pending at the time of the attachments, 
and, if it was, then, even u the order of the 
Court and the mortgage executed under that 
ofder had been subsequent to the attachment, 
the mortgagee would still be entitled to priority, 
because it would otherwise be impossible for 
the Court to carry into effect a partition of the 
joint estate, if particular creditors of particular 
owners could be heard to Bay that they are en- 
titled to priority over persons, who have advan- 
ced money for the purpose of the partition, and 
on the faith of the Court’s order giving them a 
first charge on the property to be partitioned. 
Heruraboo Nath B&nerjee y. Satish Chandra 
Vukerjee, 33 C. 1175. 

Sale, 7. 

(17) Joint family property -Co-owners, two 
out of several — Want of family necessity— 
Validity of mortgage— Personal decree bar- 
red — Mortgage decree against mortgagors , 
if available . 

Wheu two out of several co-owners of u joint 
family property execute a mortgage of such 
property not for family necessity but for 
meoting their own debts, and without the con- 
sent of the other co-ownors, the mortgage is not 
a valid mortgage of the family property ; and 
if, in such a case, the mortgagee allows the 
personal remedy against his mortgagors to be 
barred *by time, a mortgage-decree cannot be 
allowed even as against them. Palukdhary 
Jha y. Baljit Chowdhry, 4 C.L.J. 543. 
Harington & Pratt, jj. 

(18) Transaction evidenced by the deed — Na- 
ture of the transaction which the parties 
contemplated — Evidence— construction. 

Where the contention in a case is that there 
was no agreement enforceable by law to sell 
the property, but that there was a mortgage 
agreement, it should be specifioally determined 
whether the real transaction between the par- 
ties, as shown by evidence, is a mortgage or a 
sale. 

Per Heaton, J. — The theory that an apparent 
sale is a mortgage is not based on the concep- 
tion of a sale accompanied by a modifying 
oral agreement or understanding. It rosts 
on the supposition that the intention of the 
parties is simply and solely that the property 
shall be security for the debt ; and that no sale 


iff ortgage. — (Continued ) . 

-1. — (General). — (Continued), 

in any form is jointly contemplated. The fact 
that the document takes^he form of a sale-deed 
is explained by the assumption (1) of a fraud 
by the creditor ; or (2) of a convention which 
the creditor insists shall be observed, and which 
the debtor dare not repudiate ; or (3) of circum- 
stances peculiar to an individual transaction. 
It may bo that thef debtor prepares for himself 
a case specially difficult of proof : but that is 
not a reason for refusing to allow him to attempt 
to prove it. Krishna B&l y. Rama Bala, 6 
Bom. L. It. 764. 

Aston and Heaton, j.j. 

References : — 11 M.I.A. 7, 7 Bom L.R. 669, 
8 Bom. L.R. 553, 16 1. A. 223, 8 Bom. L.R. 761. 
7 C. 291, 22 As 49=2 Bom. L.R. 528, R. 

(19) Clog on equity of redemption — consoli- 
dation of securities— covenant in subsequent 
simple moi'tgage-deed not to redeem prior 
usufructuary mortgage without paying the 
subsequent advance— interpretation of deed 
— Transfer of Pivpcrty Act (IV of 1882), S . 
Gl, applicability of. 

Where a person made a prior usufructuary 
mortgage of certain property in favour of three 
persons for Rs. J ,000 and, subsequently, made 
a simple mortgage of the same property in 
favour of those persons for Rs. 1,500 ( i.e Rs. 500 
plus Rs. 1,000 due on a prior simple bond), 
stipulating, in the latter deed, that the mortgagor 
would not redeem the proporty unless he paid 
44 the said amounts ” (i.e., the sums secured by 
the second mortgage) with interest, and the 
suit was brought for redemption of the usufruc- 
tuary mortgage only ; 

Held , that the condition in the lattor bond 
did not evidence an intention to consolidate the 
amount thereof with that of the earlier one, and 
the plaintiffs were not precluded from redeeming 
the usufructuary mortgage only. 

S. 61 of the Transfer of Property Aot has no 
application to the case, because that section 
refers to mortgages on different properties. 
Bhartu y. Dalip, 3 A.L.J. G72=A.W.N. (1906), 
278. 

Stanley, c. 7. & Knox, j. 

(20) Evidence Act (I of 1872) , S. 92— Written 
instrument — Representation that a sale deed 
would not be enforced as a sale deed— Con- 
struction of document , 
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Mortgage* — {Continued). 

Where, at the time of executing a document, 
a representation is made that document, though, 
in form, a Bale-deed, will not be enforced aa 
against the # executant, as a sale-deed, and 
where, on the faith of that representation, the 
exeoutant executes the document, the sale-deeg 
cannot be upheld as a sale-deed as against him. 
IsvsM Fahhsad r. Bivubal Genu Korpe, 
8 Bom. Xi.E* 761. 

ystouns, c.j. and Bbaman, j. 

References.— A, 149 and 17 C. 997, R. 

(91) Prior mortgage— Pu%$ne mortgage— Suit 
by prior mortgagee tn which puisne mortga- 
ges not a party — Decree — Execution— Sale 
in execution — Rights of the puisne mortga- 
gee. 

Where a prior mortgagee sues his mortgagor, 
for sale* of the mortgaged porperty, without 
making a puisne mortgagee a party to the suit, 
the latter is, in no way, affected by the suit or 
its result*. Thus, if the property is brought to 
nale in execution oi the decree, and i» bought 
by a third person, the puisne mortgagee has 
against him precisely the same rights as he had 
collectively against his mortgagor and the 
prior mortgagee, viz., he may sue to redeem 
the purchaser as mortgagee, or thereafter as 
mortgagor to foreclose, «or suffer himself to be 
redeemed by him/ Pandurang v. 8akh or- 
chard, 8 Bom. L.R. 861. 

RU88ELL, Aft. C.J., AND BeAIUK, J. 

(99) Execution of decree based on— Sale of one 
of several mortgaged properties - Purchase 
by decree-holder of one of several mortgaged 
propertieo^Contribution m execution-pro - 
ceedings, not allowable. 

A judgment-creditor, in execution of a mort- 
gage-decree, which directs the sale of several 
properties, is entitled to execute tho whole de- 
cree by sale of any of the properties, even 
though he has himself purchased some of the 
properties, in execution of another mortgage- 
decree, against the same judgment-debtors. 
An) question of contribution which may arise 
by reason of the purchase by the docree-holder 
of some of the mortgaged properties, must be 
worked out, not in execution-proceedings, but 
In a separate suit properly framed, and in the 
jtospnee of all necessary parties (a). Ameer 
dtSpd ¥* B&kshi Shiva Parsed Singh, 4 C.L. 

Eampxni and Mookebjke, jj. 


Me * -v 

References 4 C. L. B, 154, 4 

C.L.J. m * i CX, £ 817, doubted , 

(93) Personal HabiUty of the mortgagor— 
“Such other relief a* the Conti thinks fit,*' 
meaning of— Contract Act r S. 74, e$plana* 
turn, effect of— Powers of ejaman, of the 
family, 

A deed provided for payment of interest at 
7 p.o., per annum , with a further provision 
that, on default, interest at 29 shall be 
payable on the arrears of interest. The deed 
also provided for the payment of the principal, 
on a certain date, in any year, after five years 
from the date of the deed, with a further 
provision that, on default, interest at 19 p.e., 
should be payable “ on the responsibility of the 
mortgaged property." Held , that the deed 
contained a personal covenant to' repay,* 
notwithstanding the words “ on the responsi- 
bility of the mortgaged property*’. The deed 
cannot be construed as excluding the personal 
liability of the mortgagor, which exists in She 
case of a simple mortgage, unless there is a 
specific oontract to the contrary (<*)• 

The plaintiff is not precluded from claiming, 
under this covenant, by reason of the fact that 
there u no specific prayer in the plaint with 
roferenoe thereto. The fact of his as k i n g for 
11 such other relief as the Court may think fit” 
is enough to enable the Court to give him the 
appropriate relief, if he is otherwise entitled to 
it (ft). 

Where a person is not a party to the 
mortgage transaction, the plaintiff is not 
entitled to a personal decree against him, 
iu respeot of the money alleged to be in his 
hands. 

The fact that plaintiff delayed in instituting 
the suit is no ground for holding that these 
never had been any intention to enforce the 
enhanced rate. 

The explanation to S. 74, Contract Act* as 
amended by Act VI of 18809 provides that a 
stipulation for increased interest from the date 
of default may be a stipulation % way of 
penalty. This explanation (q) is introduced to 
meet the decisions to the effect that, when the 
higher rate of interest is payable 'as from the 
date of default, and not asfnofh the date of 
contract, the contract rate is enfomeahie. The 
explanation, read by the light of the iBustae* 
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Mortgage. — ( Continued). ^ 

1.— (Oeneral).— (Con^nii^i). 

tions, shows that it is for the Court to 
decide, on the facts of the particular* ease, 
whether the stipulation is tta is not a stipula- 
tion by way of penalty. Even in tho view that 
tljo stipulations are by way of penalty, and that 
S. 74 applies, it is open to the Court, under 
that section, to award to the plain till tbe 
penalty stipulated for, so long as it is not in 
excess of tho reasonable compensation, to which 
he is entitled. 

It is within the scope of tho authority of the 
ej avion of the family to make a contract, and 
the family are bound by it. Abbakke Heg- 
gadthi v. Kinhlamma Shetty, 29 M. 491* 
Whitts, c.j., and Benson, j. 

References (a) 22 A. 453 (461), R . (6)2 
M. I. A. 353 (389), 27 A. 325 (831), R. (c) 25 
M. 843, 8 A. 185 & 10 M. 203, R. 

(24) Interest at tbe contract rate under a — 
due even beyond the date fixed by tho decree 
for payment and up to date of realisation — See 
Transfer of Property Act, No. 75, 3 C.L.J. 
85. 

(25) Power of executor to— testator’s estate — 
See Act V of 1881 (Probate), No. 14, 3*C.L.J. 
260. 

(26) Bight of usufructuary mortgagee to claim 
interest when he does not take possession of the 
mortgaged land—Sco Interest, No. 5, 9 0. 0. 
144. 

• 

(27) Sale of part of mortgaged property with j 
judgment-debtor’s consent in England — Effect ; 
of suit in Chancery Court— See Tuanrfeu of j 
Property Act (IV of 1882), No. 84, 8A.L.J. ! 
445. 

(28) Sale under a prior mortgage, mortgagor i 
acquiring mortgaged property sold on a, effect 
of — See Transfer of Property Act (IV of 
1882), No. 20, 29 M. 113. 

(29) Due attestation of a mortgago-decd, 
when may be presumed — Soe Attestation, No. 

1, 2 N. L. R. 65. 

(30) Sale of mortgaged property under a ; 

decree for rent— Mortgagee's charge on surplus j 
sale proceeds — See Transfer of Property Act, | 
No. 57, 38 C. 878. j 

(31) Mortgagee's right to enforce claim 
which has arisen independently of the mortgage 
— See Tran SFK it of Property Act, No. 51, 16 
M.L.J. 285. 

44 
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(82) Mortgage of family property by a co- 
parcener-subsequent division among co-par- 
cencrs not bindiug on mortgagee — See Hindu 
Jjaw (Joint Family), No. 13, 8 Bom. L.R. 550. 

(38) Purchase of a mortgage-decree by the 
| holder of the interest of one of the mortgagors, 
effect of — redemption of the mortgage — See 
Transfer of Proi^rtyAct, No. 61, 4 C.L.J. 
195. 

(34) Interest on — up to what date realisable 
— See Interest, No. 6, 38 C. 846. 

(85) Money-decree given in a suit on a — Re- 
lief prayed for but not granted— Second suit for 
sale — Soe Civ. Pro. Code, No. 14, 38 C. 849. 

(36) Right of mortgagor to insist on a sale of 
ull the mortgaged property bofore a decree under 
S. 90 of the Truifcfor of Property Act is passed 
—See Transfer of Property Act, No. 85, 10 
C.W.N. 862. 

(37) Portion of mortgaged lands declared not 
liable for mortgage debt— Appeal against such 
mortgage decree — Mortgage-debt greater than 
the value of exonerated property — Value of 
appeal— See Court Fees Act (VII of 1870), 
No. 15, 1 M.L.T. 311 (F.B.) 

(38) Ubhuyapattam mortgage, incidents of — 
See Mortgage (Redemption), No. 17, 16 M.L. 
J. 462. 

(39) Anomalous mortgage — Ubhayapattam 
mortgage-- Application of S. 98, Transfer of 
Property Act, to anomalous mortgage executed 
before tho Act 'See Mortgage (Redemption), 
No. 17, 16 M.L.J. 462. 

(40) Suit for sale on foot of mortgage of pro- 
perty subject to a charge for maintenance— See 
Transfer of Property Act, No. 77, 3 A.L.J. 
848. 

(41) Sale by joint owner of his share — Subse- 
quent “ mortgage" of the remaining proporty bv 
tbe other joint owner — Mortgage really a sale — 
Wliethor latter joint ownor has right ($> pre- 
emption— Soe Pre-emption, No- 38, 145 P.R. 
1906. 

(42) Objection by party defendant to sale of 

property ordered by mortgage decree to be sold— 
Civ. Pro. Code, No. 1, 16 M.L.J'. 545 in the 
Supplement. . 

(43) Assignment of mortgage right pending 
suit on mortgage — Insufficient attestation of 
the mortgage deed— Discovery of this defect af- 
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1 (OeiiewU),— (Cone/ uded) . 

tor aasigment— Suit by assignee lor refund of pur- 
chase money — Special covenant protecting 
assignor from liability— Soe Transfer of Pro- 
perty Act, No. 38-a, 1 M.L.T. 416. 

See, also, 1, Mortgage (Miscellaneous) * 718-725; 
Adverse Possession , No. 1 ; Civil Pro . Code, 
Nos . 56, 152 ; Limitation Act, Nos. 83, 84 ; 
Registration Act, No. 7 V Res judicata, No. 
18 : Specific Relief Act, Nos . 10 and 18 ; 
and Transfer of Property Act, Nos . 5,17,82 , 
3S&35. 

2.- (Aocounts). 

See, J, 691-602; Mortgage ( Redemption ), 

No. 19. 

~3« — (Apportionment). 

Sfi, I, Res Judicata, No^ 16. 

A— (Conditional sale). 

(1) — Pre-emption— ‘Custom , evidence of— 
Wajib-ul-arz — Reg. XVII of 1806 — Con- 
struction of di cuments — Foreclosure. 

On the 11th May, 1871, the predecessor of 
the plaintiff mortgaged the disputed property 
by a deed of conditional sale, to the predecessor 
of the defendants for a period of 80 years, with- 
out possession, to secure a principal sum of Rh. 
2,000 without interest. It was provided in the 
mortgage-bond that, if the mortgagor should 
die within the fixed period, then “ after me the 

whole share of zamindari hypothecated 

as above shall be considered as a complete sale" 
to the mortgagee. On the 4th January, 1881, 
immediately after the death of the mortgagor, 
the defendant, the representative of the original 
mortgagee, without any foreclosure or other 
legal proceedings procured mutation of names 
for the mortgaged property in his own favour 
and shortly afterwards entered into possession. 

Held, that the mortgage of 1871 was in 
substance, what it describes itself as being a 
mortgage by way of conditional saIc. The 
mortgagee or his representative has, therefore, 
under Regulation XVII of 1806, the right to 
take legal proceedings with a view to foreclo- 
sure, and that foreclosure he could have 
obtained if, after the proper Bteps had 
been taken, the representatives of the mortga- 
gor had tailed to redeem within the time limit- 
ed fur that purpose by the terms of the Kegu- 
fiUfpgi' But there was no right to take 
poflftaggipn of the property prescribed by law. In 


Mortg»ge.--(P<»tiwed), 

— *■ (C fl w HWmM Ml •).— ( CtmHntud). 

entering, m he did, therefore, the repreeentfttive 
of the mortgagee was a mere trespasser, and the 
heirs of the mortgagor wore entitled to sue him 
in ejectment as such. Hob Alt V* WlllHUl* 
Nlssa, 8 C.L.J. 601 (PA)*10 C WJjT. 778=. 
28 A. 496=8 A. L.J. 718*1 M.L.T. 397. 

Lord Davey, Bib Ahdbew Scobuc and 
Sib Abthpr Wilso^. 

(2) Mortgage-deed— Period of redemption not 
stipulated for— Covenant as to mortgage be* 
conning sale on default of payment of the 
agreed interest, whether amounts to a 
conditional sale— Regulation XVII of 1806, 
if applicable. 

The land in suit had been mortgaged with 
possession to the plaintiff by one D. No special 
period was fixed for redemption, but there was 
a condition that after six years' default in pay- 
ment of the interest agreed upon by D, the land 
was to bo considered as Rold to the plaintiffs 
outright for the amount of prinoipal and interest 
outstandings. Proceedings were taken by the 
plaintiffs against D's sons, undor Regulations 
XVII of 1806, 'and the lower appellate Court, 
differing from the first Court, gave plaintiffs a 
decree for possession as owners by conditional 
Bale. Held , following the Privy Council ruling 
in Kishori Mohan Roy v. Ganga ItahwDebi (a), 
that the agreement in questson is not liable to 
the incidents applicable to Buch cases under the 
Regulation, the mortgage-deed in the "present 
case containing no stipulated period of redemp- 
tion such as is required by para 8 of the Regu- 
lation and, in the absence of such a stipulation, 
the full period of sixty years allowed for redemp- 
tion by the Limitation Act will hold good and 
such period of limitation cannot be affected by 
any covenant accelerating, for other purposes, 
the time at which the prinoipal may become 
due. 

Held, further, on a mere oral contract bind- 
ing the mortgagor to repay the borrowed amount 
within stated time, a conditional sale cannot be 
set up such as might confer the status of an 
owner on the mortgagee with respect to the 
property mortgaged to him (b). Bhag Singh v. 
Baswa Singh, 50 P.R. 1906. 

Ohatteri, and Kensington, u. 

References.— (a) 28 C. 228 (P.O.), F. (6) 8 M. 
185, A, 11 A. 688, Dies, 
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M&rtgmgC' -~{Gu*Hnue<i). 

ul»)^(Ctmcliidedh* 

^ veckHW-f h mortgagee under Regula- 
■«ip"jOSl3 , .rf'«SW*, wit for proprietary po? 
.. ^ session mbsegumt to, cause of action for, 
, limitation. 

Where d mortgage-deed provided for redemp- 
tion within fard years, and on default, the 
mortgagee foreclosed the mortgage, allowing 
one year of grace, under Regulation XVII of 
1806, on subsequent proceedings by the mortga- 
gee for proprietary possession, it was held, that 
there whs no time-limit for such an application 
made under the Foreclosure Regulation and 
t^at even assuming that he had only twelve 
years, from the due date within which ^insti- 
tute such proceedings, the period would begin 
to run only from the date of the expiry of the 
year of grace when alone the mortgagor’s right 
to possession first determined. Tek Chand Y. 
Sohel Singh, 65 P.R. 1906. 

Lal Chand, j. 

References.— 90 P.R. 1895 (P.B.), F., 85 P. 
R. 1899, D. 

(4) S. 9 (3) of the Punjab Alienation of Land 
Act — Application of, to suits on mortgage 
by conditional sale by a person not a mem- 
ber of asi agricultural tribe. 

S. 9 (3) of the Act does not apply to proceed- 
ings instituted, after the Act came into force, 
for the enforcement of a mortgage by condi- 
tional sale effected by a person, who is not a 
member of an agricultural tribe. Kalu Y. 
Mona Mai, 64 P. R. 1906. 

Rkid, j. 

. (5) Conditional sale clause struck out on re- 
ference by Civil Court to Collector— -Jurisdic- 
tion of Civil Court to pass decree— See Act II 
of 1906 (Punjab), No, 1, A.W.N. (1906), 14. 

(6) Foreclosure — Irregular Notice when fatal 
—See Regulation XVII of 1806 (Bengal), 
No. 1, 74 P.L.R, 1906, 

(7) Money decree on mortgage — Sale of equity 
of redemption— Mortgagee’s title on purchase— 
See {Transfer of Property Act, No. 105-a, 157 
P.L.R ike. 

See, also, t, 693-693 ; and Pre-emption, No. 

4°. 

— — B.— (Construction)* 

(1) Construction of h unigage deed-clause op- 
promote for ueufrudtuary mortgage qwUi- 


m 

, Mortgage* — (Continued). 

-5.— (Cofflrtructicn).— ffiontinyeA)* 

fled by later chase providing for oompound 
interest — Seeming infbnsistency. 

A mortgage deed,, after providing for yearly 
payment of interest and means for realisingthe 
same, stipulated that “ if as a mark of favour 
the mortgagor let the interest remain unrealis- 
ed ” the same would be added to the principal, 
and compound interest run thereon. Subse- 
quent clauses provided (a) “that, after taking 
possession, the mortgagee would be entitled to 
receive the net profits .... in lieu of in- 
terest and during the time of such possession 
the interest and profits would be equal” (5) ; 
“ that if the net profits should not cover the 
amount of interest, the mortgagor would make 
good the deficiency out of his town pocket”— 
the deficiency , if not so made good being made 
payable “ with interest at the rate mentioned 
above at the time of redemption. 

Held, that although cl. (a), standing alone, 
might possibly be construed as constituting an 
ordinary usufructuary mortgage, its prima fade 
meaning was qualified by cl. (6) ; the two clau- 
ses were not inconsistent with oaoh other and 
read together made the principal money paya- 
ble with compound interest. 

That the concluding portion of cl. (5) made 
| the unpaid interest payable with compound in- 
terest. Jawahir Singh y. Someshar Dat, 10 
j C.W.N. 266=1 M.L.T. 66 (P.C.)=*3 C.L.J. 854 
j =28 A. 225. 

j Lord Pavey, Sin Andrew Scoble, Sir 
A urn ur. Wilson and Sin Ford North. 

| (2) Construction of document- -Usufructuary 

mortgage with personal covenant for re- 
| payment of the mortgage-money— Such per - 

! sonal covenant not conferring aright of 
sate. 

Where a mortgage is in other respects a 
usufructuary mortgage, the insortion therein of 
a personal covenant to pay the mortgage-debt 
on demand unaccompanied by any hypothe- 
cation of the property, the subject of the mort- ' 
gage, cannot alter the character of the mortgage 
and give the mortgagee a right to sell the mort- 
gaged property in the event of non-payment of 
the mortgage debt. Kashi Ram y. Bardar 
Singh, A.W.N, (1905), 226=* 28 A. 157., 

Stanley, c.j. and BurkitT, j. 

References.— 21 A. 4, Distd. 14 M. 282 and 
17 M. 481, Dies. 
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•■ ■■ ■ ■ 5. — (Construction) — ( Continued ) . 

(3) Construction of terms of— Waiver of right 
to cancel arrangement for payment by in- 
stalmcnts . 

Where a mortgagee had not, on the mortga- 
gor’s failure to make regular payment, proceed- 
ed to cancel the arrangement for payment by 
instalments but had accepted irregular pay- 
ments, and then tho mortgagor made further 
default : Held , the mortgagee could not, on 
such further default, sue to set aside the whole 
arrangement ab initio but was only entitled to 
the balance of the principal together with inte- 
rest from the date of the last instalment held to 
be satisfied. Saiyid Bakh&wat Husain v. 
Gajadhar Pershad, A.W.N. (1906), 139. 
Stanley, cij. and Knox, j. 

Reference.— 5 A. 289, Appr. t% 

(4) Usufructuary mortgage-deed — Clause al- 
lowing mortgagor to redeem within three 
years and in default in a jtarticular month 
in subsequent years f construction of— Suit 
for redemption brought within said three 
years , whether premature . 

Under the terms of a usufructuary mort- 
gage-deed, the mortgagor was to pay back the 
mortgage-money and redeem the mortgage 
within three years and, in default, the mortga- 
gee was to receive the money in any Ani month 
subsequently and restore the properties to tho 
mortgagor. In accordance with the docision in 
Rose Ammal v. Rajaratnam Animal (a), held, 
that, under the deed ill question, the mortgagor 
had the right to redeem at any time on or be- 
fore the expiry of the three years. All that the 
further clause in the document to the effect 
that on failure to redeem by the mortgagor 
within the three years he can pay the mortgage 
amount to the mortgagee in any month of Ani 
and recover the property, can bo held to mean, 
is that he cannot recover many subsequent 
year at a date earlier than Ani (June — July) as, 
if he did so, he would deprive the mortgagee of 
crops grown on tho' land. Chinnasamy Reddiar 
y. Krishna Reddy, 16 M, L. J. 140. 

SubrahmAnya Aiyar and Moore, jj. 

Reference . — («) 23 M. 33, 11. 

(5) Mortgage deed , recital as to delivery of 
jmssssion in } effect of— Clauses as to pay- 
ments of commission and interest construed. 


M ortgage . — (Contin ued). 

(Construction) . — (Continued) . 

given to the mortgagee, whereas the mortgagee 
never in fact got possession of the same, the 
real agreement having been to the effect that, 
in case of mortgagor’s failure to pay on demand, 
the mortgagee was to recover the amount 
by bringing the mortgaged property to sale and, 
holding tho former personally liable for any 
deficiency, the recital as to delivery of possession 
was held to be apparently a mem form of words 
and the mortgage was held nothing but a simple 
mortgage. 

There was also a covenant in the deed that 
a certain commission was to be paid for every 
year that the debt to the plaintiff remained 
outstanding. It was argued for the defendant, 
however, that the payment of tho commission 
was subject to the clause about the koeping of a 
ginnasta by the plaintiff, but it was held, that 
the stipulation for commission was clearly un- 
conditional, as it did not ai)poar from any of 
the wordings in the deed that the defondant’s 
liability for commission had any connection 
with tho undertaking by plaintiff to maintain a 
gumasta . 

Held , further, that on the construction of 
tho clauses as to the payment interest, even 
though they contained no express provision for 
post-diem interest, the plaintiff was entitled, on 
default, to recover interest technically as dama- 
ges, at the stipulated rate, up to the date of the 
decree, and at a reasonable rate thence forward 
and up to realization. G&ngar&in Bih&ri Lai 
v. The Firm of Shrlram Shaligram, 2 N.L. 
It. 162 (P.C.) 

Loud Macnaghten, Sib Andrew Scoblk, 
Sir Arthur Wilson Sc Sib Alfred Wills. 

References : — 17 A. 511 (PX.) Sc 19 A. 39 (PX.), 
Jb\ 25 C. 39 (PX.), R- 

(0) — of covenant in a usufructuary mortgage 
for payment of kist by mortgagee construed as 
referring to the kist payable under the settle- 
ment in force at the date of tho mortgage — 
See Mortgagor and Mortgagee, No.' 2, 16 
M.L.J.28. " 

(7) Case in which the plaintiff-pre-cmptor 
was allowed to prove by evidence aliunde that a 
deed of simple mortgage and a lease togethe 
represented a transaction of usufructuary mort- 


Whcro a mortgage deed set forth that 
the property mortgaged by it was 


gage - Sec Pre-emption, No. 3, 3 A.L.J. 215. 

(K) Whether tho transaction of a sale and 
covenant by vendee for resale to vendor amount 
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Mortgage. — (Continued). 

A. — (Construction). —( Concluded) . 9 

to a wile or a— See Vendor and Purchaser, No, 
2, 10M.LJ. 106. 

Sue, also , J, 693-695. » 

6.— (Contribution) . 

• (1) Trn properties mortgaged— one sold to 

satisfy a prior ekdm— second property atone 
liable. 

Whet© two properties are mortgaged under a 
second mortgage and one of them is swallowed 
up by a first mortgage, the whole burdon of the 
second mortgage falls entirely on the remaining 
property, the owner of which has no right of 
contribution against the owner of the property 
sold to satisfy the first mortgage. Bohra 
Thakur Das v. The Collector of Aligarh, 3 A, 
L.J. 439=A.W.N. (1900), 150 = 28 A. 593. 

Knox and Aikman, jj. 

References. — F.A. 03 of 1903, unreported and 
24 M. 9G, F. 

(2) A mortgagee, who has security upon two 
or more properties which he knows belong to 
difieront persons, cannot release his lien upon 
one so as to increase the burdon upon the others 
without the privity and consent of the persons 
affected. Inam All y. Baji Nath Ram Sahu, 
10 C.NV.N. 551 = 3 C.L.J. 576 - 33 U. 613. 

Maclean, c.j. and Mookeujee, j. 

References.—* C.L.J. 202, 1 C.L.J. 337, F. 

(3) Transfer of Property Act , S. 82— part of 
property sold to satisfy earlier mortgage— 
subsequent mortgagee party— contribution. 

When property subject to a second mortgage 
is Hold in execution of a decree obtained on a 
first mortgage in a suit to which the second 
mortgagee was a party, the purchaser, whether 
he be a decree-holder himself or an outsider, 
takes the property free of all claims under the 
second mortgage. 

One B mortgaged his property to plaintiff. 
Ho and his brothers again mortgaged their ros- 
pootive shares to M. S then mortgaged his 
share to plaintiff. Plaintiff obtained a decree on 
his first mortgage, to which M was a party 
boing interested in redeeming B’s share, sold 
the proporty and himself purchased it. The 
plaintiff then redeemed M's mortgage aud 
brought a suit on his third mortgage claiming 
tlie whole amount against S’s share ; 

Held , Unit B’s* share, having been entirely 
swallowed up by the prior incumbrance, no 


Mortgage. — (' Continued ). 

3. —(Contribution).— (Continued ) . 

right of contribution in respect of the second 
! mortgage can be enforced against that property 
| and the whole burdeJ of the second mortgage 
j must fall on the property of S. Baldeo Prasad 
*1 Y. Shoo Dial, 3 A. L.J. 441. 

j Knox and Aikman, jj. 

j (i?)— Redemption- -Charge — Title thro ugh own- 
j er of char g^— Title based on second mart - 
I gage— Priority. 

i 

Held, that, where B, a purchaser of certain 
property under a simple money decree, has 
redeemed the whole mortgaged property, he 
has a charge on the shares of the othor mort- 
gagors (sec Second Appeal No. 865 of 1904, 
above., p. 178), but his right to enforce that 
charge dat($ from the day when he paid off the 
entire mortgage and docs not, therefore, take 
priority over the right of one cluiming directly 
under a mortgage executed after the mortgage 
redeemed by B, but prior to that redemption, 
i Mahesh Datt Pandey y. Babu Dan Bahadur 
I Pal, A.W.N. (I'JOC), 179.* 

! Richards, J. 

I (5) Purchase in execution of decree in suit for 
j contribution— Purchase in execution of 
simple money-decree — Priority — Charge — 
Transfer of Property Act (TV of 1882), 
section 95. 

Held that apart altogether from section 95 of 
fcho Transfer of Property Act, where B, a pur- 
chaser of certain property under a simple money 
decree, has redeemed the whole mortgaged 
property, he has a charge on the shares of 
the other mortgagors aud having obtained a 
decree for sale of their property and having 
caused that property to be sold, the purchaser’s 
claim has priority over that of an auction 
purchaser at a sale in execution of a simple 
money decree, which sale was subsequent to 
B’s decree though prior to B’s sale. Mahesh 
Datt Pandey y. Tulsee Ram, A.W.N. (1906), 
178. • 

Richards, j. 

(6) — See Transfer of Property Act, No. 36, 

9 O. 0. 259. 

(7) Mortgagee not compellable to distribute 
liability among mortgaged properties Sou 
Tuanbfer of Property Act, No. 70, 29 M. 
217. 
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Mortgage* — (Continued ). . , 

. — & ^(l^ntrfbii . 

(8) Principle of suit for— Payment of mort- 
gage-debt by one of two ^mortgagors to save 
property from sale— See Transfer of Pbopkbty 
Act (IV of 1882), No. 64, 4 C.L.J. 79, 

• . 

&•*, also* /, Trontfitr of Property Act , .Nos. 

39 and 41. 


Mortgage^-^Cordiny^). ■ ■ ■ > $ < 

ifrfawce*.-^ iI : «.:‘W <*) 8 C.W,N. 41 
=81 C. 67 mb &•'$ 00- ISO *nd 7 B, 
L.K.6S, U. . . . 

( 2 ) Equitable mrigage— Deposit of title 
deeds— Lorn to save property from kmor , 
destruction^-Priorii V 


7. — (Equitable Mortgage). * 

(1) Mortgage by deposit o/Htle deeds— Sub- 
mortgage by deposit of mortgage-deed — 
Mofussii property— Transfer of Property 
Act (IV of 1882), 8s. a, 63, 59 — Registration 
Act (III of 1877 ) , Ss. 17, 48— Priority- 
Notice • 


A valid equitable sub-mortgage of properties 
situated in the mofussii was created, in this 
ease, by the mortgagee depositing (the mort- 
gage-deeds with his creditor’s agent in Calcutta, 
with a view to securing debts, due to the cre-Jj^ 
ditor. I 


A deposit of the title-deeds of property under 
a verbal arrangement? to secure payment of a 
debt, is not an oral agreement or declaration 
relating to such property within the meaning 
o! S. 48 of the Registration Act. 

A subsequent mortgage does not, by reason 
merely of being created by a registered docu- 
ment, and apart from the question of notice, 
acquire priority over a previous sub-mortgage 
created by a prior mortgagee by deposit of mort- 
gage-deed (a). w 

In India there is no such distinction between 
legal and equitable estates as is known to the 
English Law (6). 


Upon a finding that an articled dork, whom 
the solicitors of the subsequent mortgagees had 
sent to complete the mortgage transaction on 
their clients’ behalf, took part in proceedings, 
which ought to have put him on enquiry. 


Whcrea loan is taken ife. Calcutta by '^ftiposit 
of the title deeds of a property , « in order to 
secure the advance of money required to pre- 
vent the sale of such property : 

Held, there is an equitable mortgage in favor 
of the creditor. 

When Subsequently the property vests in a 
Receiver, who by an order of Court mortgages . 
the property to another person, the Court 
directing that such mortgage, being for 'the 
preservation of the eBtate, shall take pre- 
cedence of all other inoufribrances : 1 

Held, (Per Harington &— Woodbofke,, jj. 
Rampini, J., dissentients) such mortgage too 
priority over the eqnitablo mortgage. 

Per Harington, j — Advances made to save, 
the inoumbered property from loss or destruc- 
tion are payable in priority to all other charges 
and, amongst themselves, have precedence ac- 
cording to the inverse order of their respective 
dates. • 

Per Harington & Woodroffk, jj;— When the 
latter mortgage was mode under an order of 
Court directing that it should be prior to all 
other charges, and that order has never been 
set aside, it takes precedence over the earlier 
mortgage, Glridhari Lai Roy t. Pareah Rath 
Mukerjee, 4 C.L.J. 495 = 11 C.W.N. 1, 

Rampini, Harington and Woodropfe, jj. 

8. — (Extinction of Security). 

See I ; 695-696. 


Held, that the subsequent mortgagees were 
aflccted with notice of the prior sub-mortgage. 

A document purporting to contaiu an admis- 
sion merely of a mortgage transaction between 
the parties, as distinguished from the mortgage 
itself, which in this case had already been cre- 
ated by the deposit of title-deeds, did dot re- 
fute registration under 6. 17 of the Registra- 
tion Abt (c). • Raja Gokul Dai v. The Eastern 
mmm® ««* Agency Co., Ld., 10C.W.N. 276 
«38 {^0«4 C.L.J. 102. 

MAttAAN, c.j. and CAarsacs, J. 


9* — (Extinguishment of Mortgage). 

See I, 697. 

10.— (Foreclosure). 

(1) Mortgage-bond — Va lidity—Paymen t of 
pari of consideration— Decree for foreclo- 
sure. 

Sait to enforce a mortgage under a conditional 
dcod of sale. The principal money mentioned 
in the mortgage was Rs. 500, but .the amount 
advanced was only Rs. 279. Held, a mortgage- 
] bond does not cease to bo enforceable, merely 
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■ —(Continued), ■** \ 

. j. »' •. ' » ■ " ■ ( Gtutmutty* " 

beoauae a part duly of the moneys mentioned in 
the bond ha* been advanoed. ■ v . * 

. When it was not shown that the mortgagor 


M ortgmge.^(Coidxmed). ,;. r ; ■ 

- — ^40.-(|to*^^ / 

ed period” (a). Baht Singh T.Jiwan Mai. 
119 P.R. 1906. ■ ' ■ * , 

Reid, c.j. & Chatters i, j. " T: ' 


had cancelled the contract or had the powor to J 



I; the mortgagee was entitled to. a 
t foreclosure upon the footing of the 
money ftcfcnalfy advanoed (a). Munshl Bajrangi 
lahalv.Udlt Moral n Singh, 10C.W.N. 982. 


Meclean, c.j. and Mookerjre, j. 
Reference.— (a) 18 M. 186, D. 


Ref&encet—fa) 28 C. 226 (P.C.), 

(4) When a mortgagee can foreclose a portion 
of the mortgaged property— See Transfer OF 
Property Act, fia. 47, 8 CJL J. 07.7. 

(5) Foreclosure of mortagage by conditional 
sale — notification to mortgagor— See Reck 
XVII op 1806 (Bengal), No. 2, A. W.N. (1906), 
809. 


(2)~- under Regulation XVII of 1806— extinc- 
tion of mortgagor' 8 right #1 

When a mortgagor, after proceedings for fore- 
closure had been taken against him under 
Regulation XVII of 1806 and after the expiry 
of the year of grace, again mortgaged the proper- 
ty, he could mortgage only his oxproprietary 
rights. If the mortgagor, who cultivated the 
land as tenant of the secoud mortgagee, is eject- 
ed by the first mortgagee, who had forec. jsed 
the mortgage, the second mortgage comes to an 
end, although the second mortgagee was not a 
a party to the foreclosure decree. Kunj Beh&ri 
v. Baldeo Rai, 8 A.L.J. 581= A. W.N. (1906), 
246. 

Banbbjx, j. 

(8) Notice of foreclosure before period for re- 
payment whether valid and effective— Re- 
gulation XVII of 1806, Sf. 8, demand by 
mortgage under, when should be made. 

The question for consideration in this case waB 
whether the notice of foreclosure issued to the 
mortgagor before the period for redemption with 
the year of grace actually expired was a valid 
notice so as to effect the foreclosure at the expiry 
of the year of grace. Held, the mortgage, not 
being redeemable, and the mortgagee not entitled 
to payment until after the expiry of the grace, 
any notice before such period could have no effect 
towards foreclosure. 

Also the demand by the mortgagee provided 
for hy S. 8, by Regulation XVII of 1806, can 
be made only after the mortgage money falls 
due. 

The further contention in the case, that the 
regulation cannot extend the stipulated period 
for payment was held .untenable in view of 6. 7 
which refers to the. year of grace as the <( exfcen- 


(6) Decree for— not final decree — Lis 

pendens— See Transpkrof Property Act, No. 
27, 3 A.L.J. 075. 

(7) Mortgago-deeree before passing the Bund-, 
lekand Land •Alienation Act— Order absolute 
for foreclosure— See Act II op 1903 (N.W.P. 

^Frontier Acts), No. ‘A, 3 A.L.J. 788. 

See, also, 1,607-699 ; Act XIII of 1900 (Punjab 
Alienation of Land), Qo. 8; Limitation Act , 
No. 131 ; Pre-emption, Nos . 9 and 15; and 
Transfer of Property Act, Nos. 46, 52 c£ 53. 

11.— (Forma of Mortgages). 

See 7, Transfer of Property Act, No/19 . 

12.— (Marshalling). 

Not compellablo so as to prejudice mortgagee 
—See Transfer of Property Act, No. 70, 29 
M. 217. 

13.— (Redemption). 

(1) Appeal — Jurisdiction • 

The plaintiff brought a suit, in the Court of 
the Subordinate Judge, for redemption of four 
mortgages fog sums amounting in the aggregate 
to less than Rs. 5,000. The defondant, in his 
written statement, pleaded that there were four 
more mortgages on the property. The aggre- 
gate of the mortgage-money according to him 
exceeded Rs. 5,000. Two of the mortgage deeds 
set up by the defendant were found by the Sub- 
ordinate Judge to be invalid, and the actual 
amount of mortgago money, which the Subordi- 
nate Judge found to be rightly a charge on the 
property and on payment of which he decreed 
redemption, fell under Rs. 5,000. An appeal 
against the decree of the Subordinate Judge was 
filed by the defendant before the District J udge, 
who, on objection having been raised by the 
other side, returned the appeal for presentation 
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Mortgage. — (Continued). 

13.— (Redemption), —(Continued). 

to the Court of the Judicial Commissioner, 
Oudh. The defendant appealed against this 
order of the District Judge. 

Held, that the appeal was properly presented 
to the Court of District Judge (a). L&llu S&h 
y. Gaya Pershad, 9 O.C. 90 (B). 

Chamikr and Wells, j.cs. 

Reference. — (a) — Select Cast}. No. 2G7, K 

(2) Contract by guardian on behalf of a 
Minor — Personal liability of the minor , 
extent of. 

Plaintiff's case in the Court of first instance 
was that the defendant U sent her servant, tho 
defendant S, to plaintiff's shop and borrowed 
money on account of her minor son, the defen- 
dant ft. The Munsitf decreed against the minor 
and his mother, but, on appeal, the District 
Judge exonerated the minor on the ground that 
the debts for the discharge of which the money 
was borrowed were not proved to be such as 
were binding on the minor. 

On the present petition put in by the plain- 
tiff to revise the said order discharging the 
minor from the suit held, that llic suit as 
against the minor must fail for the simple rea- 
son that a minor cannot be bound personally 
by contracts entered into by a guardian which 
do not purport to bind the estate. It would be 
a very improper thing to allow the guardian to 
make covenants in the name of his ward so as 
to impose a personal liability upon the ward 
and there is not in Indian Law any rule which 
gives a Guardian and Manager greater power 
to so bind the infant than exists in English 
Law (a). 

So in claims for money l>orrowed on behalf of 
and expended on necessaries iot a minor he 
might be liable for the debt, but he would not 
he so liable by reason of the contract binding 
him personally. His liability would have 
to be based on the ground that there was a pre- 
existing liability on his part at the time when 
the guardian entered into the contract on his 
behalf (b). Tukaram Manaji Dhangar y. 
Bamehandra Hart Peshkar, 2 N.L.R. 25. 

Ism vy, j.c. 

Reference*.— (a) 14 I.A. 89, R . (6) 20 M. 330 
20 B. 61 and If, C. 330, Ji. 

(3) — o/ share in patti — Partition — Mortgaged 
property entered as a share in new mahal, 
but alleged by mortgagor to consist of sepa- 


Mortgage. — (( Continued ). 

13.— (Redemption) .—(Continued ) . 

« 

rate plots— Decree to which mortgagor is 
entitled*. 

Certain property \&s mortgaged as a share in 
a }>atti. After the mortgage, a partition took 
place and the mortgaged property was trails-, 
ferrod to another mahal and again described as 
a share in the mahal . The mortgagdffe sued 
for redemption, but claimed possession of cer- 
tain specific plots of land as representing the 
share originally mortgaged. Held , that in such 
a suit, the plaintiffs could only get a decree for 
possession of an undivided share, and if they 
wanted the specific plots must apply to the Re- 
venue Gfeurts for a partition. Chandan Singh 
y. Ram Singh, A.W.N. (1906), 7. 

Banerji and Richards, jj. 

(4) Redemption of whole mortgaged -property 
when jxwtion of it purchased by mortgagee , 
suit for — Redemption of whole mortgage by 
owner of pari of the equity of redemption . 

A person interested in part only of mortgaged 
property may insist upon rcdeeniingtfche whole ; 
but when a mortgagee purchases a pa£$ of the 
property, the latter can insist upon * retaining 
the portion so purchased but he is not entitled 
to have the redemption restricted to the inte- 
rest of the plaintiff who seeks to redeem. Par- 
wan Singh y. Bisheshar Singh, 9 O.C. 63. 
Chamikr, j.c. 

(5) By redeeming a mortgage of the ordinary 
kind under which possession did not pass t'o the 
mortgagee, one of the several mortgagors be- 
comes entitled to a charge on the interests of 
the other mortgagors, for the amount payable 
by the latter. Malik Ahmad Wall Khan y. 
Mussamat Shamsi Jahan Began, 10 C.W.N. 
626 (P.C.) = 3 A.L.J. 360 =-3 C.L.J. 481 = 1 M.L. 
T. 148-8 Bom. L.R. 397 = 16 M.L.J. 269=28 
A. 482. 

Lord Pavky, Sir Ford North, Sir An- 
drew Scobx.Fi and Sir Arthur Wilson. 

(6) Tender of mortgage-debt where no place 
for payment is specified— interest, cessation 
of, only on proper tender . 

Where a person seeks to redeem, he must 
make a proper tender of the mortgage-debt, and 
if no particular place for payment is specified 
under the contract, he must seek the creditor 
otit. Tho reasons for the mortgagor not being 
able to make a proper tender ‘of the redemption 
money have nothing to do with the mortgagee, 
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Mortgage. — (CowftWd). 

'(Bsdemptlon).— /. 

tho sole question being whether there was a 
proper tender or not. Where there was no pro- 
per tender, interest will continue to run as 
8. 84 applies only to a case of proper tender and 
interest does not stop from the date of the im- 
proper tender. MahadaJI v. Pairia, 2 N.L.R. 
02 . *, 

B ATT AN, A.J*!. 

(7) Payment of assesmeibt by mortgagee— The 
amount so paid can be added to mortgage - 
money . 

• Apart from special stipulation, a mortgagee is 
under no liability to pay assessment as between 
himself and his mortgagor ; and if he docs pay 
it for the purpose of preserving his security, 
then he is ordinarily entitled to add that 
amount to his mortgage-money, and to require 
that he should be paid it before he can be 
redeemed. 

Where the mortgagee agrees to pay a certain 
sum as assessment, and the assessment is sub- 
sequently increased, he is entitled to add the 
amount of the excess payment so made to his 
mortgage security. Nilawa Bharma Bashya 
y. Krlshnappa Huwappa Maistrl, 8 Bom. L. 
R. 350. 

Jenkins, c.j. and Russell, j. 

(8) — Sub-mortgage— Sub-mortgagees imp lead- 
ed— No specific prayer to redeem sub- 
mortgage. 

The plaintiffs had purchased the equity of 
redemption of all the mortgaged property, part 
of which had boon sub-mortgaged. 

Held that, having made the sub-mortgagoes 
parties, they were entitled to redeem the whole 
mortgage although they might not have specifi- 
cally sought to redeem the sub-mortgage ; that 
the proper course was to ascertain wliat sum 
was due to the sub-mortgagees and to direct 
payment of that amount to the sub-mortgagees 
out of the amount payable for redemption of 
the whole mortgage. Raja SethOokul Das y. 
Debt Perth&d, A.W.N. (1906), 162 -3 A.L.J. 
548—28 A. 638. 

Stanley, c.j. and Knox, j. 

Reference. — 15 B. 692, Appr. 

(9) Decree for redemption — Rate of interest 
after the date fixed for the redemption — 
Contract rate whether compulsory after such 
date . 
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On the question of what rate of interest 
should be allowed after tlya date fixed for re- 
demption by the decree in a mortgage-suit held, 
following Commercial Bank of India v. Ateen- 
drulayya (a) that there is no authority making 
it compulsory on the Court to allow the eon- 
| tract rate after the above date. Samlnathan 
Chettiar y. Swamitppa H&icker, 29 M. 170 » 
16 M.L.J. 138. 

SUBHAIf MANIA AYYAR aild DAVIES, 33 . 

References.— [a) 21 M. 364 and 23 M. 637, 
F., 11 M.L.J. 7, Diss, 26 C. 39 and 23 A. 181, 
R. 

(10) Construction of wells— Covenant to pay 
cost of wells — Mortgagee acquiring part of 
equity of ‘Redemption — Act IV of 1882 , S. 72 
— Enhancement of revenue — mortgagoi m '& 
liability. 

Whore a mortgage-deed provided that, incase 
of redemption, the mortgagee would be entitled 
to the costs of constructing \ftdls, if any, and 
the mortgagee acquired tho equity of redemption 
in a part of the mortgaged property, held that 
it would be in the highest degreo inequitable 
that he should not only have tho benefit of tho 
wolls bn t also recover the money he spent in 
constructing them. 

S. 72 of the Transfer of Property Act only re- 
produces the doctrines which tho Courts had 
adopted before the passing of that Act. Hence, 
where a mortgage was made before 1882 and the 
Government revenue was enhanced and the 
mortgagee had to pay the enhanced revenue, 
the mortgagor was held liable to pay the en- 
hanced revenue with interest at tho time of 
redemption. Tht Collector of Aligarh y. Bohra 
Thakur Das, 3 A. L. J. 435. 

Kno x and Aikm an , j j . 

Reference. — 10 A. 611, R. 

(11) Effect of foreclosure-decree obtained 
against Hindu father on son's right of re- 
demption. 

Suit for redemption. The defendant-mort- 
gagee had previously obtained u decree for 
foreclosure and obtained possession of the mort- 
gaged property. Plaintiff (mortgagor's sou) had 
not been made a party to tho previous suit. 
Held , the plaintiff had not, by the foreclosure - 
decree agaityat his "father, lost his right to re- 
deem. It might be that the Bon could not 


45 
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Mortgage.— (Confimed). 

— 13. — (Redemption) • — (Coni inued) . 

dispute the mortgage, but this does not pre- 
lude him from rodpeming the mortgage. 
BaJajfv. Tulsiram, 2N.L.R. 00. 

Batten, a.j.c. 

References .— 28 0. 517, F., 4 M. 1, It. 

(12) Mortgage by some members of a joint 
Hindu family > suit for foreclosure of , 
o mission to implead other members in— 
Right of omitted members to sue to redeem 
entire property. 

In a suit for redemption of the whole of a 
mortgaged property brought by somo members 
of a joint Hindu family, it appeared that the 
defendant-mortgagee had, in a previous suit 
by him for foreclosure of the same mortgage, 
omitted to implead the plaintiffs as parties 
thereto, though he had notice Ut their interests. 
On a contention by him, however, that the 
plaintiffs ought not to be allowed to redeem 
the whole property, but must be limited to 
their shares alone, held, the character of 
indivisibility exists not only with reference to 
the mortgagee, who may generally bo more 
benefited thereby, but also with reference to 
the mortgagor and persons acquiring through 
either any partial interest in the subject ; none 
of whom therefore, can get relief under the 
mortgage, except in consonance with the 
principle of its indivisibility. Further, on 
general principles, the mortgagee should not 
be allowed to utilise his own neglect of a duty 
imposed by law and his failure to implead 
proper parties, to gain for himself a better 
position than he would otherwise occupy ; and 
the plaintiffs, therefore, had the right to redeem 
the entire property mortgaged and such right 
ught not to be restricted to what would have 
been the share of each of them on partition. 
Dlnd&yal v. Sheoraj Singh, 2 N.L.R. 116. 
Drake-Bbocxman, a.j.c. 

References.-^ M. 209 (212), F., 8 C.P.L.R. 

82 and 28 C. 517, R. 

(18) Purchase by prior mortgagee of mort- 
gage*'' s rights in the subject-matter of the 
prior mortgage— Suit for redemption by 
puisne mortgagee , 

Held, that the purchase by a prior mortgagee 
«l the mortgagor's rights in the subject-matter 
cl the prior mortgage did not extinguish that 
mortgage, and did not preveht a fj&siM mort- 
gagee from suing for redemption df lbe prior 
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-13.— (Rbdatoptioii).— '(Conrintwd) . 

mortgage. Ram Nidh War v. Ishav Dayal 

Misr, A.W.N. (1906), 190. 

Eicuauds, j. 1 

(14) Clog on tfte eguity of redemption — Profit 
— Interest . 

Held that the following terms contained in a 
usufructuary mortgage did not constitute a 
clog on the mortgagor’s right of redemption: — 

“The interest of the mortgage money and 
the profits of the lands mortgaged, have been 
declared to lie equal . Wo shall obtain redemption 
of the mortgaged property from the possession 
of the 1 mortgagee on payment of the whole of 
the mortgage money in a lump sum in the 
mouth of Jeth when the land is unoccupied by 
crops. The mortgagee iB at liberty to cultivate 
the land mortgaged himself or have it cultivat- 
ed by any other person. We shall have no objec- 
tion. Should the whole or part of the 
land mortgaged be cultivated by us in any year, 
we shall pay the arrears due by us. at the time 
of harvest and before the Government ^instal- 
ment has fallen due. If we raise any objection 
the mortgage^ shall be at liberty to recover the 
same from us and our mortgaged and other 
movable and immovable properties by means of 
distress or a suit. Should any part thereof 
remain unpaid we shall pay it together with 
interest at one rupee per cent per mensem and 
the mortgage money in a lump sum at the time 
of the redemption of the Mortgage. We shall 
not bo entitled to redemption without its pay- 
moot.” Beth Chhatar fcal v. Lala B&lj Math, 
A/W.N. (190G), 202 = 3 A.L.J. 634=28 A. 712. 
Stanley, c.j. and Knox, j. 

Reference . — 26 A 559, D. 

(18) Decice for redemption , to specify time 
for payment of money. 

The question of foreclosure must necessarily 
be determined in the suit for redemption, the 
decree in which ought to fix the time within 
which the money for the redemption is payable. 
The proper course for a mortgagee, on failure 
of the mortgagor to pay the redemption money 
is not the institution of a suit for possession of 
the land, but an application to the Court to 
pass a final foreclosure-decree In the suit and, 
so long as such a decree is not passed, he has 
no right to the land. HI* MyOY» Rani Pyu ft 
£anlpm,3 t.B.R. 190. ■ » 

Irwin, j. 
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Mortgage*— (Continued). 

18 .— ■— (Continued } . ' 

Reference : — 1 L.B.R. lfe, R, 

(16) Suit for redemption , who arc to bd joined 
as poetics to % in places fvhcre the Transfer 

^ of Property Act is not in force . 

. Even in cases whore tbe Transfer of Property 
Act is not in force at the time when a suit for 
redemption is filed, the spirit of the rules con- 
ained in it ougfct to guide the Courts, whose 
plain duty, in such a case, therefore, is, to 
nsist on the joinder of all the parties that arc 
interested in the subject-matter of the suit (a). 
Under Buddhist Law, the heir of a deceased 
husband is his widow, and, though the eldest 
son may have a limited interest, to the .extent 
of one-fourth, during the widow’s life-time, it 
is not competent for him to bring, by himself, 
a suit for redemption of the estato. Bhwe 
The y» Tha Kado, 3 L.B.R.169. 

Adamson, c.j. and Fox, j. 

References : — (a) a U.B.R. (1892-96), 580 & 2 
U.B.R. (1892 — 96), 581, F. 21 VV.R.428, It. 

(17) " Ubhayapattam" mortgage, meaning of — 
Clog on redemption — Covenant to renew 
mortgage perpet ually—i ransfer of Property 
Act , S. 98, Application of, to anomalous 
mortgage made before the passing of the Act. 

An “ Ubhayapattam ” is equivalent to a Kanam 
mortgage. A covenant to renew perpetually is 
a clog on the mortgagor’s right to redeem and 
is inoperative, if it is entered into simultaneously 
with the mortgage. Where au anomalous mort- 
gage was created prior to the Act, the question 
of its redemption has to be determined with 
reference to the law in force prior to that Act. 
It was observed that it was unnecessary 
to express any opinion as to the effect 
of S. 98, Transfer of Property Act, on simi- 
lar covenants in anomalous mortgages "executed 
after the passing of the Act. 

According to the rules of Equity, which 
formed the basis of the course of decisions prior 
to the Act, but subsequent to 1858, any agree- 
ment entered into at the time of mortgage, 
having the effect of clogging the right of 
redemption, was inoperative. Hurthl Kh&nd&n 
y. Ananthanarayana Patter, 16 M.L.J. 462= 

1 M.l4<T. 426. 

Sudkahmania AiYAnand.BtiNsoN, jj. 

(18) Malatmr mortgages - K anom , redemption 
of-r-IirredcemdUe or perpetual tenure — 
Anuhhavam or Anubhogam— Puruehanta- 


Mortgage, — (Continued ), . 

-18.— (Redemption).— (Continued). 

ram — Construction of dceds—Lvnitaticn 

Act, Art. 134 — Purchaser , 

Suit for redemption. A doed recited that th° 
plaintiff granted to the defendant “ a renewed 
writing” in respect of certain lands ,and added 
“ The rent duo by defendant for holding the 
land on lease is 55 paras. The prior Kanom and 
the value sottlod fqr the reclamation effected 
hitherto and credited to the defendant’s 
accounts is 700 fanams . The interest on the 
700 fanams is 35 paras and the amount allowed 
for anubhavam is 5 paras ; the balance left 
after deducting these (35 plus 5) 40 paras 
from tho aforesaid rent of 55 paras is 15 paras.* 
The tenant (defendant) agreed to pay rent 
calculated on this 15 paras ayd contested the 
plaintiffs rigjit to redeem. Held, that no irre- 
deemable tenure was created and that the 
defendant was entitled to recover 5 paras annu- 
ally from the land, if tho plaintiff should re- 
deem the Kanom. 


Tho word * ‘ Anubhavam ’.or “ Anubhogam ’ * 
literally means “ enjoyment ”. In grants, it 
ordinarily implies hereditary and therefore per- 
petual enjoyment ; and when used as descriptive 
of tenure of land, it prima facie implies 
a hereditary or an irredeemable tenure; but, 
when used with reference to an allowance of 
money or grain to be deducted from the rent duo 
to the grantor, it will not imply any tenure in 
favour of the grantee. In such a cuse, though 
the allowance may be perpetual or may operate 
as a rent-charge of the Jand.it by no means follows 
that the tenure is irredeemable. Whether tho 
word implies an irredeemable tenure or only a 
perpetual rent-charge depends on Hie language 
of each document. If tho amount of the grant 
is not spocificd and if the terms of the docu- 
ment indictee that only a fixed rent is reserved 
for the grantor and the rest of the produce is 
givoii as “ Anubhavam" or “ Yavana ", the 
Court may treat it as creating an irredeemable 
tenure, so as to secure to the grantoe Jhe bene- 
fits intended for him by the grant. 


In order to have the benefit of Art. 134, Li- 
mitation Act, the purchaser must show that ho 
is the purchaser of an absolute title and not 
simply of the mortgagee’s rights in the pro 
P«rty- YythiJingara PiUai v. Kotfilravattath 
Hair, 16 M.L.J. 358=1 M.L.T. 290 -29 M. MU, 



and Benson, 
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Mortgage . — (Continued). 

18.— (Redemption).— (Confined) . 

References 27 M. 202, Erpl., 14 M.l.A. 
Id, R. 

(19) — Clog on redemption— Second mortgage 

on same property — Agreement to redeem 
both mortgages simultaneously. * 

Certain mortgagors, having taken a further 
advance on the security of a second mortgage 
of the same property, corenanted in the 
second mortgage that they should not be at 
liberty to redeem it, without, at the same 
time, redeeming the first. Held, that this was 
a valid covenant and did not amount to a clog 
or fetter on the right of redemption. Muham- 
mad Abdul Hamid v. Jairaj Mai, A. W. N. 
(1906), 267 = 3 A.L.,1. 768. 

Stas ley, c.j. and Rustomjkk, j. 

t 

(20) N. W. P. Tenancy Act (tt-of 1901). S. 20 
— mortgage of occupancy holding — Redemp- 
tion of a prior valid mortgage —rights of 
mortgagees. 

A usufructuary nrortgago of an occupancy 
holding was executed after the passing of the 
North-Western Provinces Tenancy Act. The 
mortgagee sued to redeem a prior mortgagee of 
the same holding, whose mortgage was execn - 
ted before the passing of the Act. Held, that the 
mortgage, under which the plaintiff claimed, 
was invalid and unlawful, as contravening S. 20 
of the Act, that the plaintiff had acquired no 
right under his mortgage and was not oiitit- 
tled to redeem the prior mortgagee, whose mort- 
gage was valid under the law. Banmali Pande 
y. Bitheshar Singh, 3 A.L.J. 731 = A.W.N. 
(1906), 300. 

Stanley, c. j. and Knox, j. 

References :— 26 A.W.N. (1906), 182 = 3 A.L. 
J. 476, F. 15 A. 219, 26 A. 78, R. 

v 

(21) Suit for redemption of an alleged usu- 
fructuary mortgage executed in 1781 for a term 
of 70 years— Applicability of the period of limi- 
tation linger S. 1 (15) and S. VITI of Act 
XIV of 1859 — Sec Limitation Act (XIV or 
1859), No. 1, 3 A.L.J. 118. 

(22) Suit for redemption of usufructuary 
mortgage — Right of mortgagee to costs of im- 
provements— Damages for planting of groves by 
tenants with mortgagee's permission, claim 
against mortgagee for— See Transfer of 
Property Act, No. 55, 9 O.G. 18. 


Mortgage. —(Continued). c 

J 18. — (Redemption ). — ( Concluded ) . 

(23) Right to redeem a co-mortgagor redeem, 
ing the entire property — See Transfer of Pro- 
perty Act,’ No. 96^9 O.C. 91 (B«) 

(24) Right to redeem after decree absolute— 
SeeJL'RANSFER of Property Act, No. 78, 3C.L.J. 
533. 

(25) Suit by one member of a joint Hindu 
; family — second suit by other, members— See 
| Res Judicata, No. 15, 8 A.L.J* 644. 

i 

(26) — See Civ. Pro. Code, No. 305, 9 O.C. 

: 254. 

; (27) Power of appellate Court to enlarge time. 

! for redemption— Sec Transfer of Property 
: Act, No. 97, A.W.N. (1906), 203. 

| (28) Suit by a purchaser of equity of redemp- 

tion for possession of mortgaged property — Value . 
for purposes of appeal — See Limitation Act, 
No. 102, 130 T\Tt. 1906. 

A 

(29) Bona-fide purchaser from mortgagee, 
redemption from— Ostensible owner — Suit to 
redeem brought more than twelve years after 
sale —See Limitation Act, No. 98, 9 O.C. 873. 

(30) Suit for redemption on mortgage by con- 
ditional sale— grant of time to the judgment- 
deptor for payment— power of Court to extend 
time— See Transfer of Property Act, No. 
95, 2 N.L.R: 137. 

(31) Covenant to pay interest at “2 per cent " 
— Construction— See Interest, No. 21, 28 A. 
724 (P.C.) 

(32) Decree for sale against Hindu father- -- 
Sons not made parties — Right of sons to sue 
for redemption — See Hindu Law (Joint Fami- 
ly)/ No. 9, 2 A.L.J. 647. 

(33) Effect of mortgagee purchasing a part of 
the mortgaged property, on the right of re- 
demption— See Transfer of Property Act, 
No. 45, A.W.N. (1905), 225. 

(34) Right of mortgagor of an undivided 
share to redeem the entirety — See Civil Pro, 
Code, No. 9, 7 Bom. L.R. 912 = 2 C.L.J. 413. 

(35) Decrees for— of mortgages in tlio Pun- 
jab-should be without any time limit for pay- 
ment— See Decree, No. 2, 100 P.R. 1905. 

See, also , I, 690-712 ; Court Fees Act, No . 7; 

Limitation Act, No. 138 and Trans- 
fer of Property Act , Nos. 22, 24, 44, 
47, 69 and 72. 
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h\ortgage* ’—(Continued). 
-14*— (Sale). 


M ortgage . — (Continued). 
14.— (Sale). — (Continued ) . 


(1) Sale by first mortgagee— Effect— Rjijl its 
of puisne incumbrancers who were* parties 
— Sale-proceeds , lien yon — Withdrawal of 
money by third mortgagee — Suit to enforce 
lien by second mortgagee — Limitation — \* 
• Limitation Act (AT of 1877), Sch. 1 1 Art. 
182 — Civ. Pro, Code, Ss. 211, 295— Trans- j 
for of Property Act (I V of 1882), S. 7J. j 
When property is sold under a decree obtained ! 
by u first mortgagge in a suit, in which the | 
puisne incumbrancers were parties, it passes j 
into the hands of tho purchaser discharged j 
a from all incumbrances. But the rights of the i 
puisne incumbrancers are not extinguished or | 
discharged by tho sale but transferred thereby j 
to the surplus sale-proceeds. 


Where a second mortgagee, who had been 
made a party in a first mortgagee’s suit, took 
no steps to enforce his lieu on the surplus sale 
proceeds, but, subsequently, a third mortgagee, 
who had notice of the second mortgagee’s claim 
brought a suit on his mortgage without making 
the second mortgagee a party and withdrew i,ie 
surplus sale-proceeds in satisfaction of his 
mortgage : — 


! 


i 


Held (Salk, j. agreeing with Henderson, j.) j 
— That a suit brought on his mortgage by the ' 
second mortgagee wherein he seeks to enforce ; 
his lien on the surplus sale-proceeds in the ( 
hands of the third mortgagee is governed by 
Art. 132 of Sch. II of the Limitation Act and 
not In* Art. 120. Berham Deo Prasad v. Tara 
Chand, 9C.W.N. 989-33 0. 92. 


Salk, Henderson and Oeidt, jj. j 

References. — 5 C.W.N. 356 and 27 C. 180, j 
Rcfd. to. | 

(2) Mortgages — Different suits on one mort- j 

gage only—C%P.C., S . 12— Transfer of Pro- ! 
party Act, S. 85. i 

It is not competent to a holder of two mort- ( 
gages on the same property from the sauie per- 
son to maintain a suit oil tho latter only for 
sale of the property subject to the prior mort- 
gage. Keshavaram Dulayram v. Ranchhod 
Faklra, 7 Bom. L.B. 811=30 B. 156. 

Russell and Aston, jj. 

References.— 25 M. 108 ; 13 A. 412 ; 25 B. 
161 ; 25 I. A. 118, R. 

(3) Sale of property on first mortgage— pur- j 
chase by decree-holder —Suit on second [ 


mortgage — one mortgagee the same as first 
— Sale of property for a sccottd time. 

The property in dispute was mortgaged first 
to M, then to M aud S and then to tho appell- 
ant. M brought a suit for sale upon the first 
mortgage, obtained a decree, sold the property 
aud purchased it himself. M aud S then 
brought a suit uj >n the second mortgage and ob- 
tained a djcrec. To this suit tho appellant 
was a party. Held, that M and S could again 
sell the property which was sold in execution 
of the decree on the first morLgago, inasmuch 
as M, by his purchase, did not become full 
owner, as the property was subject to two other 
mortgages. Mulidhar y. Sher Singh, 3 A.L.J. 
238=A.W.N. (1906), 112. , 

Knox, 

(4) Decree- S imple money decree Parch ase 
by decree holders— Possession— Rights of 
parties. 

Tin* plaintiffs respondent;’, obtained a deerco 
for sale and an order absolute under a mortgage 
executed by one It. H. 11. C., a son of R. H. on 
the sole ground that he had not been impleaded 
bv the mortgagees, obtained a decree, dated the 
Gilt July, 1898, declaring that his share in the 
family property was not liable to sale. Not- 
withstanding the latter decree, the plaintiffs 
sold the entire mortgaged property aud them- 
selves purchasing, obtained possession. Next 
J. K., the holder of a simple money decree 
against R. H aud H. C. brought to sale a six-pie 
share together with the equity of redemption of 
certain land in one of the mortgaged villages 
and purchased himself. J . K . then sued the 
plaintiffs for possession, obtained a decree on 
tho 17th December, 1903, subject to auy rights 
which tho plaintiffs in the presont case might 
have over the property, and in execution of his 
decree, was given possession of the six-pie share. 

Held, that although the plaintiffs’ purchase 
in respect of the property, covered by, J. K.’s 
decree must be treated as a nullity, their 
general rights as mortgagees were safe-guarded 
by the terms of that decree, and S. 73 of the 
Code of Civil Procedure could not bar the plain- 
tiffs’ right to bring the present suit. 

Held, also, that the fact th it the; phiinbiiTs 
had purchased a portion of the mortgaged 
property did not limit them to a right to sue 
for a proportionate part only of the mortgage 



7 is 


716 


THE ’CURRENT INDEX, 1906. 


Mortgage.— (Contludtd). 

1*.— (W.).— (Concluded) . 

debt («). Jagal Ktahore fiahu *. Harbans 
Chaadhrl, A.W.N. (1906), 308 - 8 A.L.J . 791. 
Stanley, o.j. and Anox, j. 

Reference. — 22 A. 284, D. 

(5) Conditional decree in a suit on a, pub* an 
end to the suit— Sec Limitation Act (XV of | 
1877), No. 121, 11 C.W.N. 156. 

See, also, I, 712-71* ; Civil I’ro. Code, No. 
291; Court Fees Act, No. 4; Mortgage 
{Redemption), No. 12 ; Mortgagee , No. 1 ; 
Sale in Execution of Decree , No. 8 ; and 
Transfer of Property Act , Nos . 32, 43, 56* 
and 71. 

Mortgage-Decree • 

See I, Civil Pro. Code, No. 108. 

Mortgage-Suit. 

See I, Civil Pro. Code, No. 50. 

Mortgagee. 

(1) Tender of patta by mortgagees of parts 
of a Zamindari whether to bo joint or several 
—See Act VIII of 1865 (Rent Recovery, Mad- 
ras), No. 1, 16 M. L. J.6. 

(2) — paying off after sale an anterior incumb- 
rance affecting the property, rights of — Sec 
Transfer of Property Act, No. 81, 28 M. 
87. 

(8) Issue to mortgagor of notice of foreclosure 
by, within the period of redemption, whether 
valid and effective— See Mortgage (Fore- 
closure), No. 3, 119 P.R. 1906. 

Mortgager. 

Issue of notice of foreclosure to, before expiry 
of period of redemption, whether valid and 
effective — See Mortgage (Foreclosure), No. 
3, 119 P.R. 1906. 

Mortgagor and Mortgagee. 

(1) Acquisition of adverse titles by mortgagee 
— Estoppel . 

A person, who lawfully came into possession 
of land as mortgagee, cannot, by setting up 
during the continuance of such relation, any 
title adverse to that of the mortgagor, acquire 
■ by prescription, title as owner or any other title 
inconsistent with his status as mortgagee (a). 
WuW Nachiar v. Ramaeh&ndra Doral, 16 

m s. 

^hite, c.j. aud SuRbahmania Aiyab, j. 


Mortgagor and Martgj^ee.HG^*^^' c , 

Wefeience.—{a) 95 M* 507 at p. 611, R. 

(2) Covenant in a usufructuary motigage for 
payment of kist by mortgage*— Subsequent 
enhancement of kist — Suit by mortgagor 
for excess kilt paid t maintainability 
of— 

Under a usufructuary mortgage obtained 
from the plaintiff, defendant was to pay the 
Government roveuue payable on the land mort- 
gaged to him and to take the profits in lieu of 
interest without referenoe to whether the pro- 
fits were more or less in particular years. The 
revenue on the land was subsequently en- 
hanced and plaintiff had to pay the excess 
over the original kist , to recover which excess 
he instituted the present suit against the 
defendant. Held , that the revenue payable 
under tho settlement in force on the date of the 
mortgage was all that the mortgagee under- 
took to pay, the ultimate responsibility in 
respect of any addition to land revenue de- 
volving on the mortgagor (a). Krishnfer v. 
Arappull Iyer, 16 M.L.J. 28. 

Sukrahmania Aiyar and Bopdam, jj. 

References.— (a) 22 13. 440 and L.R. 9 I.A. 
at pp. 68 and 69, F. 

(3) Joint mortgage — Further charge allowed 
by mortgagee in favour of one of the two 
co-mortgagors— Suit by the other to redeem 
his share— Payment can be compelled of 
his share of the original debt alone . 

Plaintiff, one of two co-mortgagors, brought 
the present suit for redemption of hor one-half 
share of the mortgaged properties on payment 
of half the mortgage-debt. Defendants declined 
to allow such partial redemption but offered to 
let plaintiff redeem the whole on payment not 
only of the entire mortgage-debt, but also 
cortain other sums due to them under instru- 
ment of further charge executed in their favour 
by the plaintiff's co-mortgagor. Plaintiff repu- 
diated all liability in respect of the said further 
charges. The first Court passed a decree for 
redemption of the whole on payment of the 
total amount due on account of the original 
mortgage and the furthor charge. On appeal, 
the Divisional Judge held that, by allowing the 
further charges to be oreated by one of the 
original mortgagors, the defendants had practi- 
cally destroyed the indivisibility of their original 
mortgage-lien over the whole land for the en- 
tire mortgage-debt and decreed redemption of 
one-half oh payment of half the mortgage-debt 
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Mortgagor *b<I Mortgagee. {Continued)* 

in terms of the plaintiff’s claim. Uphold&g 
the latter's decree, heldi cases in which the 
mortgagee, by hie own aet, has destroyed the 
oneness of the seourity (e.g.) where ho buys 
part oft he mortgaged property himself, are ex- 
ceptions to the general rule as to the usual indi- 
• visibility of n mortgage-debt. In such cases, 
to alloy? the mortgagee to throw the burden of 
the entire debt on the portion not purchased 
by him woulcUbe contrary to equity and violate 
an important principle of the law of mortgage, 
oir., that, in the absence of special circum- 
stances, the mortgage-debt is to bo regarded us 
apportioned over the whole of the mortgaged 
property. These principles applying to pur- 
chases of part of the mortgaged property by the 
mortgagoe should also be extended to cases of 
further charges taken by the mortgagee. The 
defendants, in this case, have taken such a fur- 
ther charge and have acquired a special interest 
in a part of the mortgaged proper Ly. The in- 
divisibility of the mortgage has thus been des- 
troyed by their own action entitling the plain- 
tiff to redeem hissliarsof the properties on pay- 
ment of a proportionate share of the original 
debt. 8aran Das v. Atar Blbi, 91 P.R. 1905 - 44 
P.Ij.R. 1906. 

Chattkhji and Kensington, jj. 

(4) Mortgage of occupancy fields by tenants to 
landlord— Suit for foreclosure— Wrongful 
possession obtained by landlord— Liability 
of landlord to account for profits as mart 
•gagee in possession , 

Plaintiff, amulguzar, took a mortgage of the- 
lands of his occupancy tenunts and sued for a 
decree for foreclosure. Two years before the 
suit, plaintiff had wrongfully ejected the tenants 
and entered into possession of the lands and 
defendants contended in this suit that he was 
bound to account to them (mortgagors) for the 
profits he made out of the lands after he tres- 
passed upon them and that sueh profits must 
be set off against the mortgage-debt. Held, that 
the position of a mortgagee is not adverse (a) 
to the mortgagor and that the plaintiff, who 
took possession, being the mortgagee, took pos- 
session as mortgagee and the fact that he was 
also landlord does not make his taking posses- 
sion amount to an ejectment of his tenants and 
that he was, therefore, bound to account to the 
defendants for the profits of his posses sion ( h ) 
Prabhudan v. Bhlkulal, 2 N.L.R. 92. 

Ba*ten, a. j. c. 
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References . — (a) 6C.P.L.R. 109, 10C.P.L.R. 
65 and 18 A. 329, R. (b) 7 W.R. 30 and 16 B. 
184, F. 

(5) Not ice of foreclosure, who is entitled to— 
‘ Legal representative ' , meaning of the term* 
in S, 8 of Regulation XVII of 1806 — Person 
jwsscssing interest in the equity of redemp- 
tion at the date of the notice of foreclosure , 
rights of. 

* 

Apart from special legislation, any person 
deriving title from the mortgagor, subsequent to 
the mortgage, is not entitled to notice of foreclo- 
sure, but such a person being a ’legal represen- 
tative, ’ of the mortgagor under regulation 
XVII of 1806 is on titled, as such represen- 
tative, to the said notice of foreclosure. The 
words, * legal representative*, in S. 8of Regula- 
tion XVII *f 1806, include any person who, at 
the date of th® notice, possesses an interest in 
the equity of redemption, and a transferee from 
the mortgagor, subsequent to the mortgagee, 
whether he be a purchaser ora puisne mortgage, 
is entitled to be served with the notice of fore- 
closure, in order that he may havoanopportuity 
of coming in to redeem the mortgage sought to 
be foreclosed, provided the transfer to him was 
prior to the date of the notice to the mortgagor; 
but, if the title of such transferee has arisen 
subsequent to the notice, he is hound by tho 
notice of foreclosure to the mortgagor, and, 
equally with the mortgagor, would be bArred 
and concluded by tho foreclosure proceedings. 
Bhimraj Deokisan v. Mt. Rahl, 2 N.L.R. 113. 

Batten, a.j.c. 

References.— 11 W.R. 548 ; 23 W.R. 25, 15 B. 
L.R. 34 ; 23 W.R. 96, 15 B.L.R. 28 ; and 1 A. 
499 ; U. 

(<5) Mgistered and unregistered deeds— Pri- 
ority — Mortgage — Kxecution sale — A action 
purchaser— Conveyance. 

Where A claims title to property by purchase 
under a registered conveyance from the owner, 
and B claims title to the same property as 
purchaser at a sale held in execution Of a decree 
obtained on a prior unregistered mortgage 
granted by the owner, A is entitled to priority, 
if he took without notice of the mortgage. 
Sarat Chandra Bil v. Sheikh Meher, 4 C. L. 
J. 490. 

Rampini A Mookeiuee, jj. 

Reference 28 C. 139, P. 
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Mortgagor and Mortgagee. — (Continued ) . 

(7) Suit to enforce a mortgage— Scope of en- 
quiry — Necessary parties to the suit — Misjoin- 
dor— Multifariousness — See Civil'. Procedure 
Code, No. 55, Transfer of Property Act, 
No. GO and Mora age '(General), No. 3, 3 
C.L.J. 205. 

(8) Suit not maintainable by usufructuary 
mortgagee for money, when the mortgaged pro- 
perty is lost owing to his own default — See 
Transfer of Property Aer, Jfo. 52, 3 C.L.J . 
220 . 

(9) Right of mortgagee to costs of improve- 
ments in a suit for redemption — See Transfer 
of Property Act, No. 55, 9 O.C. 18. 

(.10) Decree against mortgagor passed before 
Trausfer of .Property Act— Execution of decree 
by mortgagee— A Ltaelnneut and sale of unhv- 
pothecatod property — Validity of — See Mort- 
gage (Gfnerai.), No. 4, 3 A.L.J. ,95*. 

(11) Liability of mortgagor to pa\ cost of con- 
struction of wells, when the mortgugee has 
purchased a portion of the equity of redemp- 
tion — See Mortgage ^Redemption), No. 10, 
3 A.L.J. 435. 

(12) Liability of Mortgagor to pay amount of 
enhanced revenue, when sueli enhancement is 
made by Government subsequent to the mort- 
gage — See Mortgage (Redemption), No. 10, 
3 A.L.J. 435. 

(13) Surrender of mortgaged holding by 
occupancy tenant, effect of, on rights of mort- 
gagee— See Occupancy Tenant, No. 1, 2N.Ti.lt. 
170. 

(14) Mortgage by Shikmi-timuvfi holder--- 
Merger of mokarari interest in the Shikmi 
tenure — Right of mortgagee to the merged in- 
terest— See Merger, No. 1, 33 C. 1212. 

(15) Suit against mortgagor for land Revenue 
advanced, whether within jurisdiction of Reve- 
nue Court. Sec Act XVI of 1H87 (Punjab 
Tenancy), No. 11, 12G P. R. 1900. 

(1C) Part payment by mortgagor after transfer 
of equity of. redemption, whether extends time 
as against transferee — See Limitation Act (XV 
of 3877), No. 32, 11 C.W.N. 107. 

(17) Mortgage of occupancy rights by tenant 
—Mortgagee only a tenant-at-will after the 
death of morfcgagor-tcnaut— Lapse of time 
cannot ureate^rights of oecupanev in mortgagee 
~ See Act XVI of 1887 (Punjab), No. 18, 
P.R. 1905 (Rev.) 


Mortgagor and Mortgagee: — (Concluded) t ^ 

Sice, also , I, 786-788; Adverse- Possession, No. 
1; Limitation , No* 81; Limitation Act, No. 
33: Mortgage ( Redemption ), No. 19; Mortgage 
(Miscellaneous), No. 81; Registration Act, 
No. 18; and Transfer of Property Act, No. 
48. 

Movable Property. 

(1) Pledge of — even if unaccompanied by 
possession is valid — See Pledge, No. 1, 8 Bom. 
L.R. 344. 

(2) Fraudulent transfer of, validity of, — See 
Transfer of Property Act, No. 29, 10 M.L.J. 
427. 

Mul-raigat. 

—Sec 2, Sonthal Pargannas , No. 1, 

Municipality. 

See /, Nuisance , No. 1. 

Municipalities (Bengal). 

See Act III of 1884 (Bengal). 

Municipalities (N.W.P. & Oudh). 

See Act I of 1900 (N.W.P. and Oudh). 
Municipalities Act (District Madras). 

See Act TV of 1884 (Madras). 

Munsarim. 

See 1, 739. 

Murder. 

— committed with the object of succeeding 
to the victim’s property— Exclusion of murderer 
and liis descendants from succeeding to such 
property — SOc Inheritance, No. 1, 41 P. R. 
1900. 

Mustagir. 

See 2, Sonthal Pei-gannas, No. 1. 

Native Christians. 

See T, 739. 

Native States. 

Relation of British India with— how as- 
certained— See Sovereign Powers, No. 1, 10 
C.W.N. 301. * 

Natural rights. 

—of an owner of land — Right to protect 
against water flowing from a highway into 
his land— See Act IV of 1884 (Municipalities, 
Madras), No. 1, 1 M.L.T. 838. 
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Nuniii* 

See I t Act XXII of 1886 (Oudh Rent), No. j. 

Negligence, • 

of carriers damagoa done to goodA, after 

removal from ship’s tackle^ Sec * Carriers, 

No. 1, 1 M.L.T. 387. 

See, also, I, 729-731; and Common Canier s, 
Xo. 1. 

Negotiable Instruments. 

(1) Right of holder to give title to— Negligence 
does not affect the title of a person talcing a 
negotiable instrument in good faith— Good 
faith , meaning of— Estoppel affecting the 
holder of negotiable instrument— Practice. 

Tlic holder of a negotiable instrument has 
power to give title to any porson honestly ac- 
quiring it, and it is the very essence of a nego- 
tiable instrument that the person in possession 
of it may be treated as having authority to 
deal with it, be he agent or otherwise, unless 
so m ething is known to the contrary. 

More negligence does not invalidate the 
title of a person taking a negotiable instrument 
in good faith and for value. Ifthore be anythiug, 
which excites suspicion that there is some- 
thing wrong in the transaction, the taker of the 
instrument is not acting in good faith, if he 
shuts his eyes to the facts presented to him, and 
puts the suspicions aside without further in- 
quiry. 

• If the holder of negotiable instruments gives 
them to another, with authority to that other 
to raise money upon them for his own purposes, 
he is estopped from setting up his right to the 
negotiable instruments, adversely to those, who 
have lent money on the security of the instru- 
ments and the faith of the authority of the 
owner. Raghavji Yizpal y. Narandas Par- 
manandas, 8 Bom, L.Tt. 921. 

Chanda VAHKAn, J. 

(2) Presumption as to payments by- Payment 
of interest on amounts secured by — Instal- 
ment payments of debt when allowable. 

Though the general effect of giving and taking 
a bill or a nbte is that the payment by the 

instrument is conditional, there is nothing to 

prevent its being given and taken as absolute 
payment, if the parties so intend. It is a 
question of fact what the ^intention of the 
parties was. 

Whore cheques of bills are eventual ly honored, 
the payment then made relates back to the time 


Negotiable Instrument. — (Concluded) . 

when the document was delivered (a). In such 
case, interest on the amount paid runs from 
date of the delivery of the document. 

Under S. 210, Civ. Pijp. Code, the Court may 
grant an instalment decree only on sufficient 
reasons shown. More inability to pay, or the 
•fact of being hard pressed, is, by itself, no suf- 
ficient reason for not requiring prompt pay - 
mont(b). Where a defendant shows bona fides , by 
offering to pay a # fair proportion of his debt, 
a reasonable time may properly be granted to 
enable him to pay the residue. Mohomad Ak- 
bar Khan y.R. B. Kasturchand Daga, 2 N. 
L.R. 179. 

Puake-Brockman, j. c. 

References . — (a) 67 L. J. Ch. G94, 2G M. 526, 
HO B. 27, 28 A. 54 r 8 M. 1. A. 422 (P.C.), R ; (b) 
2 A. 129, It. 

• 

Negotiable Instruments Act. 

Sco under Act XXVI of 1881 (Negotiable 
Instruments), 

Newspaper, 

See T, / limitation Act , No. 62. 

New trial. 

Rehearing of suit decreed e.r parte — See Act 
XV of 1882 (Presidency Small cause Courts), 
No. 1, 3 C. L. J. 199. 

Next friend. 

(1) Minor appellant— Death of next friend 
pending appeal — Omission to appoint new 
next friend, mere irregularity — Civil Pro. 
Code, S. o78. 

Held, where the next friend of a minor ap- 
pellant died during the pendency of an appeal, 
and the appeal was decreed in his favour with- 
out any person being appointed to act as his 
next friend, that the omission Lb make such 
appointment was a mere irregularity, aud us 
no one was prejudiced thereby, the decree pas. 
sod should not be disturbed. Bholai Ram Y. 
Ajudhia Prasad, 3 A.L.J. 81. 

Stanley, c.j. and Bckkitt, j. 

(2) Right of unadjudged lunatic to sue by- 
See Civ. Pro. Code, No. 24G, 3 L. B. R. 
1G9. 

Non-joinder of parties. 

(1) Objoction as to— cannot bo rirised for the 
first time in appeal — See Civ. Pro. Code, No. 
43, 2 N.L.R. 45. 


46 
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Non-Joinder of parties.— (Concluded). 

(2) Effect of— in appeal in a suit for rent — 
See Appeal (Parties), No. 1, 10 C.W.N, 981. 

(3) Sait by a manager of a joint Hindu 
family — Omission to make other members 
parties to the suit— See Hindu Law (Joint 
Family), No. 16, 69 P.R. 1906. 

(4) Joinder of minor plaintiff after expiry 
of time for bringing suit, effect of — See Limita- 
tion Act, No. 37, 38 C. 1079. 4 

See, also , I, 731-732 ; Civil Pro . Code, No, 50 ; 

Bent, No, 8 ;Bes Judicata, No.29; 
and Transfer of Property Act, Nos. 
42 and 72. 

X.W.P. Rent Act. 

See Act XII of 1881 (N.W.P.) 

N.W.P. Revenue Courts. 

See Act XVI of 1865 (N.W'.P.) 

N.W.P. Tenancy lot. 

See Act II of 1901 (N.W.P). 

N.W.P. It Oudh Lard Revenue Act. 

See Act XIX of 1873 (N.W.P. & Oudh). 

N.W.P. I Oudh Land Revenue Aot. 

See Act III of 1901 (N.W.P. A Oudh). 

N.W.P. A Oudh Municipalities. 

See Act I of 1900 (N.W.P. dc Oudh). 

Notice. 

(1) — of unregistered conveyance— Holder of 
subsequent registered conveyance affected with 
— Eui table rights to possession — Priority — See 
Registration Act, No. 4, 8 A.L.J. 100. 

(2) Person, of whose interest a mortgage 
has had — would not be bound by the mortgage 
decree unless they were parties to the suit by 
the mortgagee — See Hindu Law (Joint 
Family), No. 4, 3 C.L.J. 12. 

(3) — to judgment-debtor, whether necessary 

on application for execution of a decree for per- 
petnal injunction—! Sec Civ. Pro, Code, No. 101, 
3 C.L.J. 112. % 

(4) Service of — for the validity of a sale 
under Act I of 1895 — Necessity for — See Act j 
of 1895 (Bengal Public Demands Recovery), 
>o. 1, 3 C.L.J. 280. 

— 4° quit— necessity of, for ejectment of 
’.ijui^r-raiyat by landlord purchasing occupancy- 
rightsof tenant— See Act VIII of 1885 (Ben- 
gal Tenancy), No. 12, 3 C.L.J. 155. 


Notl o*.— (Continued). , ' 

<*(6) Omission to, give— to parties cannot inva- 
lidate an award— Arbitration, No, 1, 29 
M. 44. 

(7)— to quit, necessity of, in a suit for ejeot- 
ment — Forfeiture ol tenure by denial of land- 
lord's title— See Service Tenure, No. 1, 3. 
C.L.J. 274. 

(6) Previous sub-mortgage created by a prior 
mortgagee by deposit of his mortgage-deed — 
Subsequent mortgage though registered cannot 
acquire priority apart from the question of 
notice— See Mortgage (Equitable Mortgage), 
No. 1, 10 C.W.N. 276. 

(9) Necessity for— to defendant, application 
for execution of conditional decrees— See Exe- 
cution of Decree, No. 1, 10 C.W.N. 806. 

(10) — to quit not necessary where the defen- 
dant is a trespasser— See Act VIII of 1885 
(Bengal Tenancy), No. 65, 83 C. 136. 

(11) — Omission by Judge to give — of his in- 
tended looal inspection, effect of — See Local 
Inspection, No. 1, 33 C. 133. 

(12) Foreclosure — Irregular — When fatal — 
See Regulation XVII of 1806 (Bengal), No. 
1, 74 P.L.R. 1906. 

(13) — of suit against a Municipal Board for 
an injunction against a threatened act, neces- 
sity of — See Act I of 1900 (N.W.P. and Oudh 
Municipalities), No. 1, A.W.N. (1906), 107. 

(14) — of claim — Suit for recovery of excess 
freight collected — To whom — to be sent— See 
Act IX of 1890 (Railways), No. 1, A.W.N. 
(1906), 101. 

(15) — to quit— Tenancy in respect of non- 
agricultural land — Sufficiency of notice— 
Monthly tenancy— See Landlord and Tenant, 
No. 13, 10 C.W.N. 841. 

(16) Suit under Ss. 30 and 589, Civ. Pro. Code 
—Publication of notice, procedure for— See 
Civ. Pro. Code, No. 89, 10 C.W.N. 867. 

(17) Nocesssity of, to be given to the mortgagor 
before ordor absolute for sale — See Transfer 
of Property Act, No. 63, 4 C.LJ* 317. 

(18) Suit for injunction— necessity for notice 
— object of legislature in insisting on notice. 
See Act IV of 1884 (Madras Municipalities), 
No. 1, 1 M.L.T. 333. 

(19) — of suit to public officer — act purporting 
to be done in official capacify— See Cw. Pro. 
Code, No. 237, 9 O.C. 275. 
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W*k*-~lCanclud*d); 

(00) Effect of-— of ejectment given to tepan/s 
doming under-proprietar} tight— See Posses- 
sion, No. 6, 9 O.O. 209? 


(21) Necessity of notice 0 to under-tenants, 
prior to suing them in ejectment— See Service 

Tenure, No. 8, il C.W.N. 46. 

• 

(22) — by the Collector under cl. 6 of S. 18 of 
Act 1 of 1894 (Land Acquisition), meaning of — 
See Act I op 1804 (Land Acquisition), No. 10, 
7 Bom L.R. 697. 


(28) Servioe of— under Act 1 of 1895 [Public 
Demands Recovery, (B.C.)]— Validity of— See 
# Act I op 1895 (Bengal Public Demands Re- 
covery), No. 2, 1 C.L.J. 538. , 

(24) Necessity of — in cases of resumption by 
Government, of land granted by it— See Re 
sumption, No. 1, 7 Bom. L.R. 785. 


Oath. 

See I, 735. 

Oaths Acts. 

See under Act X of 3673. 

Objections. 

• See I, Civil Pro. Code , No. 286. 

Obstruction. 

See I, Easement, No. 2. 

Oeoupancy holding. 

See I, Act VIII of 1885 (Bengal), No. 10 ; Act 
II of 1901 (N.W.P. Tenancy), No. 2; and 
Court Fees Act, No. 8. 

Occupancy Rights. 

(1) Extinguishment of— on purchase of pro- 
prietary rights by occupancy tenant — Effect 

of the jptrehase on his sub-tenant's hotd- 
• ing . , 


(25) Sticking up of— required by S. 8 of Re. 
gula*ion VIII of 1819 (Bengal) — Form and 
publication of— See Regulation VIII of 1819 
(Bengal), No. 6, 82 C. 958. 

See, aslo, I, Act VI of 1882 ( Companies ) 
(Imperial), No. 2; Act I of 1894 (Imperial), 
No. 3; Act XI of 1859 (Bengal), Nos. 2, 4 
ft 6; Act VI of 1880 (Bengal), No. 2; Act 
VIII of 1885 (Bengal), Nos. 11, 40, 41 and 
42; Act I of 1895 (Bengal), Nos. 2,3 and 
5 ; Civil Pro. Code, Nos. 153, 154, 191 \ 
Ejectment suit. No. 2 ; Hindu Law (Reli- 
gious ^Endowments ) , No. 2 ; Landlord and 
Tenant , No. 28; Master and Servant , No. 1\ 
Mortgage (Miscellaneous), No. 18 ; and 
Transfer of Property Act, No. 79. 

Nuisance. 

(1) Noise-Legitimate trade— Malice. 

Though a legitimate calling or trade may in- 
volve a serious nuisance by noise, it does not 
render that noise nan-aotionable, in other words 
noise docs not necessarily beoome non-actionable 
merely because it is an incident of a legitimate | 
trade. 

In determining whether an actionable wrong 
has been committed and what measure of relief 
should he granted, the existence or non-exist- 
ence of malioe is a material consideration. H&ri 
Raghunath y. Ytthal Rhonda, 8 Bom. L.R. 
89. 

Sib Lawrence, Jenkins, c.j. and Aston, j. 

See, also , I, 734-735; Easements , Nos . 2 and 

id. 


If an occupancy tenant purchases the entire 
proprietary rights in a village, the occupancy 
rights are extinguished and therefore under 
ordinary circumstances # any sub-tenanoy 
which is grafted upon the tenancy is also 
determined and the sub-tenant can only bo. 
come a tenant by virtue of a contract of 
tenancy entered into directly with the members 
of the proprietary body (a). But, however, though 
a surrender operates between the parties os an 
extinguishment of the interest which is sur- 
rendered, it docs not so operate as to third 
persons, who, at the time of the surrender, had 
rights which such extinguishment would destroy 
and as to them, the surrender operates only as 
a grant, subject to their right, and the interest 
surrendered still lias, for the preservation of 
their right, contimianco. The sub-tenant, 
therefore, could only resist the claim for posses- 
sion by pleading and proving tho existence of 
some equity which would keep tho occupancy 
rights alive, or by establish iag a new contract 
or tenancy subsequent to extinguishment of 
such rights. Bak&r&m Sonar v.Madho Rao, 
2N.L.R. 29. 

ISMAY, J.C. 

Reference.— (a) C C.P.L.R. 74, F. 

(2) Sister of a deceased occupancy tenant 
subject to Muhammadan Law, whether en- 
titled to a share in the estate of the deceased 
— Punjab Tenancy Act, 8. 59. 4 

On tho death of one N, liis sister M, sued his 
widow and another tor a third share in her 
brother’s estate as duo to her in accordance 
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Oooupancy Right*. —(Continued), 

with the principles of Muhammadan Law. 
Part of the estate comprised occupancy rights 
in certain gardens. As regards this, the first 
Court dismissed the plaintiff’s claim holding 
that the deceased having been an occupancy 
tenant in the gardens, the succession to hi# 
rights therein must be governed by S. 59 of 
Act XVI of 1887 and not by custom or Muham- 
madan Law, and that under that section in the 
absence of male lineal descendants, the widow 
alone was entitled to succeed. On appeal 
plaintiff contended that she was entitled to 
a third share in the trees on the hind even 
though she could claim no right to a share in 
the occupancy rights in the hinds themselves 
and her contention was upheld by the Division- 
al Judge on the f ground that the said S. 59 
of the Tenancy Act related only to the succes- 
sion to a right of occui>uncy in Jaiid, while the 
trees were governed by the ordinary rule of 
inheritance applicable to the parties (a). 

On second appeal held, the rights inland of an 
occupancy tenant extend as well totho trees on 
the land, the rights to such trees being insepa- 
rable from the rights possessed by the tenant in 
respect of the land itself and therefore under 
S. 59 of the said Act the deceased’s widow was 
alone entitled, to succeed not only to the land 
but also to the trees growing thereon (6). Mali 
Muhammad y. Mariam Bi, 52 P.H. 1900 = 102 
P.Ij.R. 1906. 

Johnstone and Rattigan, jj. 

References. — (a) 15 P.R, 1892 (F,B.) and 46 
P.R. 1893, T). (5) 61 P.R. 1873, 4 P.R. 1875, 9 
P.H. 1904 (Rev.), R. 

(3) Acquisition of occupancy-right in a 
holding by a temporary lessee of the village - 
occupancy right , merger . 

When the temporary lessee of a village pur- 
chases an occupancy -holding within the village, 
during the term of his lease, the occupancy- 
right is, not extinguished, but inures to his 
benefit even on the expiry of his lease. Ram- 
rap Mahto y. H. Manners, 4 C. L.J. 209. 

Maclean, c.j. and Pratt, j. 

(4) Son-transferable occupancy holding— Co- 
sharer landlord's decree for rent- -Sale in 

\ execution — Purchase by decree-holder— Pur- 
chase at mortgage-sale— Rights of purely 
sera* 


Occupancy Rights.— (Continued). c 

* In a suit for recovery of kkas possession by 
the plaintiff who had^urchaBed an oooupancy 
holding in execution of a mortgage decree, the 
defendant claimed under a lease from a co-shar- 
or landlord who also had purchased the holding 
in execution of a decree for his share of the 
rent. , 

Held — That the question of transferability of 
the holding did not arise. JLyenuddin Nasya 
y. Srish Chandra Banerjl, 11B.W.N. 76. 
(those, c.j., and Caspkrrz,j. 

OV Transferability of occupancy holding — 
Custom and usage , proof of. 

To prove a custom or usage that occupancy* 
holdings are transferable in any locality, it is 
not sufficient to shew simply that suoh hold- 
ings are sold in the village or neighbouring 
villages. The essence of a usage of transfera- 
bility is that transfers made to the knowledge 
of, but without the consont of, 4hc landlord 
arc valid and must be recognised by him (a). 

\\ hen occupancy holdings are not transfera- 
ble by custom, the person who purchases 
thorn in execution of a monev-decrec purchases 
nothing. They are not transferable as between 
the judgment-debtor and the decree-holder. 
Peary Mohan Mukerjee y. Jote Kumar Mu- 
kerjee, 11 C.W.N. 83. 

Rampini & Wooproffk, jj. 

Reference :—(a) 8 C.W.N. 172, F. 

(G) Acquisition of— Sec Act VIII of J885 
(Bengal Tenancy), No. 8, 3 C.L.J. 285. 

(7) Whether a raiyat taking a zuripeshgi lease 
construed as a cultivating lease divests him- 
Helf of his rights to acquire— in the land— See 
Act VJ IX of 1885 (Bengal Tenancy), No. 15, 
10 C.W.N. 851. 

(8) Mortgage of— by tenant no abandonment 
thereof- -See Landlord aud Tenant, No. 9, 3o 
P.L.R. 1906. 

(9) Sale of— by tenant— Right of landlord to 
eject— See Act VIII of 1885 (Bengal Tenancy), 
No. 30, 3 C.L.J. 843. 

(10) Homestead land of raiyat— See Act VIII 
of 1895 (Bengal Tenancy), No. 70, 10C.W.N. 
944. 

(11) Succession to— not to bo restricted to 
relations within the village of the deceased 
tenant— See Customs (peculiar to Punjab), 
No. GO, 128 P.L.R. 1906. 
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Occupancy right u.— (Concluded). 

(12) Mortgage of — See Act- II ok 1901 (N.W !P. 
Tenancy), No. 5, 3 A.L.P. 691. 

(13) Whether — can be acquired by under-te 
nants in the case of a service tenure — See 
Service Tenure, No. 8, 11 G.W.N. 46. 

(14) Mortgago of — by tenant— Holding by 
*mortgagee after death of the mortgagor — only 
of a tonant-at-will not of an occupancy tenaut — 
See Act XVI of 1886 (Punjab), No. 1, 8 P.R. 
1906 (Rev). * 

Occupancy tenant. 

(1) Mortgage by — ] lights of mortgagee , effect 
of surrender of the mortgaged holding on. 
The predecessor in interest of some of the 
defendants had mortgaged his absolute-occupan- 
cy holding in favor of the plaintiff. After his 
death, his heirs surrendered a part of the hold- 
ing in favor of their landlord and this suit was 
instituted by the plaintiff to foreclose the 
mortgage, making the landlord also a party. 
In modification of the decree of the first Court, 
the lower appellate Court substituted a foreclo- 
sure decree for the entire holding. On second 
appeal by the landlord, held, that, where an 
absolute-occupancy tenant has once validly 
mortgaged his holding, a subsequent voluntary 
surrender to the landlord cannot, in any way, 
operate so as to affect the rights of the mort- 
gagee. Bhuray Brahmin y. Lai a Yishwanath, 
2 N.L.R. 170. 

ISMAY, J.C. 

References: — 11 C.P.L.R. 5, E. ISA. 354, 27 
A. 82 & 27 M. 401, R. 

See, also , I, Landlord and Tenant , No. 20. 

Official Assignee. 

See I, Insolvency Act (11 and 12. Vic. Ch. 21), 
No. 1. 

Orasa Child. 

Sec I , Buddhist Law (Inheritance), No. 6. 

Order absolute* 

Effect of an — for sale under S. 89 of the 
Transfer of Property Act, with regard to ante- 
rior encumbrancors — See Transfer op Pro- 
perty Act, No. 81, 29 M. 37. 

Sec, also, I, Limitation Act , No. 131. 

Oudh Estates let 

See Act I of J869 (Oi'DJi). 

Ondh Land Revenue Act. 

See Act XVII op 187 G (Oudh). 


Oudh Rent Act. 

. See Act XXII of 188G(Oudh). 

Oudh Sub-Settlement* 

See Act XXVI op l^pe (Oudh). 

Owner. 

> Claim in the capacity of, inconsistent claim 
I as under easement — Soc Alternative Claims, 
j No. 2, 4 C.L.J. 437. 

| Ownership. • 

Possession is prima facie proof of— See Pos- 
session, No. 1, 8 Bom. L.It. 90. 

Sec, also, J, Penal Code , No. La. 

Paehis Sawal. 

See I, Ilindn Law (Imjtartible Astute ) , No. 1. 

Pakka adatia. 

See I, Custom oj Trade , No. 

Pakkl adat. * 

Incidents of the system -See Custom op 
Trade, No. 1, 7 Bom. L.U. 611. 

Panchnama. * 

See I. Evidence, No. 3, 

Pardanashin Ladies. 

(1) See under Mihomedan Law (Family 
Arrangement), No. 1, 8 Bom. L.R. 252. 

(2) Case in which a lady was not treated as a 
Pardanashin — Sec Bknami Transaction, No. 
3, 10 C.W.N. 570 (P. C.) 

(3) Deeds executed by — Burden of proof — 
See Mahomed an Law (Succession), No. 2, 8 
Bom. L.R. 781. 

See , also, 7, Mortgage (. Miscellaneous ), No. 13. 

Paxui Intestate Succession Act. 

See Act XXI of 1865. 

Parsis. 

-ill the Mollusil — Usage of idic commu- 
nity -Practice of the English Equity Court, 
how far applicable- - Soc Act XXI op 1865 (Par- 
ker Intestate Succession), No. 1, Bom. L. 
R. 988. 

See, also , Limitation Act , No. 22. 

Parties. 

(1) Persons of whose interest a mortgagee has 
had notice would not Ik* bound by the mort- 
gage decree unless they wore — to the suit by 
the mortgagee —See Hindu Law (.Joint 
Family), No. 4, 3 C.L.J. 12. 
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Parties. — (< Concluded ). 

(2) Waiver of objection as to want of— See 
Transfer of Property Act, No. 21, 9 A.L.J. 
474. 

(3) See Joinder of Parties. 

See, also , I, Appeal (Civil}, No . 26 ; Civil 
Pro* Code, Nor. 60, 51 and 254 ; 
Limitation Act, No. 39 ; Mortgage 
(Miscellaneous), No. 22; Non - 
Joinder of Parties , No. 4; and 
Transfer of Property Act , Nos. 
43, 44. 

Partition. 

(1) Plaintiff's suit for— dismissed — One of the 
defendants in the suit applying to have his 
share partitioned off— Contention disallowed 
—Practice. * 

Where a plaintiff, who brings a Auit for par- 
tition fails to establish his right to partition, 
it is not open to any of the defendants to claim, 
in the suit, partition, upon the ground that 
such defendant has a share in the property. 

When a suit for partition is brought by a 
person alleging that it is undivided property and 
that he lias a certain share in it, the law re- 
quires that, in order to enable the Court to 
ascertain such person's share, it must have 
before it, as parties to the suit, all the persons 
admittedly having, or claiming to have, shares 
in the property. The quantum of the sham of the 
plaintiff must he determined with reference to 
the number of sharers and their respective 
shares. That is the reason of the rulo. But 
where the case of the plaintiff fails on the pre- 
liminary ground that he has no right to a share 
at all, and that a suit for partition, is not main; 
tamable at his instance, the person of the rule 
fails to apply. If the plaintiff is found to have 
no share at all, there is no suit for partition 
and consequently no necessity for determining 
tho defendant's share. Ashldbal y. Abdulla 
Hajl Mahomed, 8 Bom. L.R. 758. 
Chandayarkar, j. 

References: — 8C. 651, 24 B. 128 and 29 B. 
188, IHstd. 

(2) Common village land for tethering cattle , 
whether open to partition among pro- 
prietors— 

tJommork land in a village, which the co 
shafts have lxscn in the habit of tethering 
cattk on, is not to be regarded as land dedicated 
Os such tp a common purpose. So, though the 


PuMidon^Concluded^ ‘ ^ 

Bboord of rights, describing such lands as joint 
property, is silent dfe io their liability to 
partition, yet from the right of transfer of such 
lands provided for tar the said Record, a right 
to bring them to partition is impliedly inferrible. 
Makhan Singh v. Isha * Singh, 196 P.R. 1906. 
Reid, c.j. 

(8)— subsequent to mortgage of a share— Suit 
for redemption— Mortgagor enticed to decree 
for possession of an undivided share only and 
not specific plots — Seo Mortgage (Redemp- 
tion), No. 3, A.W.N. (1906), 7. 

(4) Suit for, jurisdiction value of, is the value 
of tho entire estate sought to be partitioned — See 
Act Vlf of 1887 (Suits Valuation), No. 5, 4 
C.L.J. SOD. 

(5) Award directing— Stamp— See Stamp 
Act, No. 2, 8 Bom. L.R. 869. 

(6) Maintainability of suit for, between les- 
sees from difioront co-sharers — See Possession, 
No. 5, 11 C.W.N. 148. 

(7) Suit for possession of shamilat land— 
Wrong entry in Revenue Records — See Limi- 
tation Act, No. 88, 151 P.L.R. 1906. 

(8) Registration of award operating as instru- 
ment of— -See Registration Act (III Of 1877), 
No. 12-a, 160 P.L.R. 1906. 

See, also, 1, 738, 739 ; eeues waderfiBindu Law 
(Partition) and Jbatyfidrd and Te- 
nant, No. 49. * 

/ 

Partition Act. * 

See under Act IV of 1898 (Imperial). 

Partition-Decree. 

See I, 739 and Execution of Decree , No. 32. ' 

Partition-deed. 

(1) Compulsorily registrable but unregister- 
ed— reluting to both movables, and hnmova* 
bles, whether Court can refer to portion of, 
relating to movables only — See Registration 
Act (III of 1877), No. 15, 119 P.L.R. 1906. 

(2) — of both movables , immovables effect of 
non-registration of— See Registration Regula- 
tion (Travancore), No. 1, 21 T.L.R. 199. 

Partition of Estates.^ 

See Act VIII of 1876 (Bengal). 

Partnership. 

(1) Death of partner in a— liability of his 
estate for subsequent losses— Heir not liable 
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PqrfotrBMp* -{Concluded) , 

unless lie assents end substitutes himself in t& 
place of the deceased— Be® Contract Act, No. 
48* S Bom. L.R. 8. . a 

(8) Suit for recovery of debt due to— Debt 
accrued due when a deceased partner was alive 
— Necessity of representatives of deceased part- 
ner as parties— See Contract Act, No. 20, 10 
P.R. 1906.. ; 

(3) Participations profits of business is not 
conclusive evidence of a— Intention of parties 
to be ascertained — See Contract Act, No. 46, 
10 C.W.N. 818. 

(4) Suit by surviving partner against heirs of 
'deoeaBed partner to make good their share of 
losses incurred by the partnership — See Limita- 
tion Act, No. 66, 78 P.L.R. 1906. 

(5) Suit for money on taking accounts of a 
dissolved— not tp be decreed for defendant but 
dismissed though something was found due to 
defendants— See Civ. Pro. Code, No. 98, 8 A. 
L.J. 288. 

(6) Suit to recover debt due too— under a con- 
tract with one partner only — Right of such part- 
ner to sue by himself — See Contract Act, No. 
19, 127 P.R. 1906. 

(7) Agreement of, entered into by licensee 
under Excise Aot XII of 1896, whether valid— 
See Contract Act, No. 10, 114 P.R. 1906. 

(8) Partner's right to use trade-mark of the 
firm— See Trade-Mark, No. 1, 7 Bom. L. R. 
272. * 

See, also f I, 739 ; Hindu Law (Joint Family ), 
No, 11\ Limitation Act, Nos. 19 and 
37, 

Part-payment. 

See I, Civil Pro. Code , No, 93 • 

Party-wall* 

See I, 740, . 

Pasture Land. 

In a suit for possession of land by landlord, 
the foot of the land being— raises a presumption 
in favour of plaintiff that it is mal, and not 
lakhiraj land— »See Landlord and Tenant, 
No. 2, 10 C.W.N. 484. 

Patni Tenure. 

Sale for arrears of rent— Effeot of agreement 
between parties— Seh Regulation VIII of 1819 
(Bengal)* No. 1,88 C. 881. 


Patta. 

(1) Insertion of useless condition in a — does 
not make it patta bad— Sec Act VIII of 1865 
(Rent Recovbhy, Madras), N o. 9, 1GJ&LL. J. 57. 

(&);— to ho issued by mortgagees of parts of a 
Zemindari, whether to bo joint or several — See 
Act VIII of 1865 (Rent Recovery Act, 
Madras), No. 1, 16 M.L.J. 6. 

(3) Mere grant of, whether eon fern new title — 
See Declaratory Suit, No. 8, 21T.L.R. 67. 

Pauper. 

Application for leave to appeal as a, right on 
dismissal of, to prefer appeal on proper stamp — 
See Civ. Pro. Code, No. 236, 3 L, B. R. 194. 

Pauper-snit. 

See I, Civil Pro, Code , No. 231, 

* 

Payment out of eoniidar&tioy . 

Sec I, Specific Relief Act , No. 10. 

Payment out of Court. 

Sec I , Civil Pro. Code , No. 112. 

Pedigree. 

See /, 740-741; and Evidence Act, No. 3. 

Peishoush. 9 

Private agreement apportioning, not binding 
on Gwernment— See Act I of 1876 (Madras), 
No. 1, 10 M.L.J. 468. 

Penal assessment. 

See I; Revenue Recovei-y Act (Madras), No, 1, 

Penalty. 

(1) Stipulation to pay a higher rate of interest 
when not a— Sec Contract Act (IX of 1872), 
No.33, 10 C.W.N. 640. 

(2) High rate of interest, in what cases a— See 
Contract Act (IX of 1872), No. 31, 10 C.W.N- 
1Q20. 

See, also , I, Contract Act , No. 25, 

Pensions Act (XXIII of 1871). 

Su Acr XXtll of 1871. 

S. 4~ 1 , 744. 

Perjury. 

Liability of judgment obtained by deli- 
berate— to he set asido in a fresh suit on the 
ground of fraud— See Right of sura No. 1, 
16 M.L.J. 59. 

Permanent occupancy right. 

Sec I, Landlord and Tenant , Nos . 14 and 13, 

Permanent tenure. 

The holder of a— possesses all rights attach- 
ing to this lands from the centre of the earth to 
the sky —See Mining Rights, No. 1, 8 C.L.J. 
59. 
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Permanently lettled estate. 

Separate registration of alionated portion of, 
— Jurisdiction of Collector — Private agreement 
apportioning peisheush not binding on Govern- 
men fc— See Act X of 187(5 (Madras), No. 1, 1(5 
M.L.J. 408. 

Plaint. , 

(1 ) — amendment of — Decree— Error in des- 
cription of plot . 

A plot of land, part of the subject matter of 
the suit, was wrongly described in the plaint 
and in the decree of the Court of first instance 
as No. 182, instead of 184. On discovery of the 
mistake in the appellate Court, an application I 
was made for the amendment of the decree and | 
if necessary, of the plaint. The lower appellate | 
Court declined to alter the decree and partied no i 
definite order oil che prayer for the amendment 
of the plaint, * 

held , that the decree could not be amended, 
but the mere fact that an issue us to the parti- 
cular number of the plot would have to be tried 
de novo was no reason for refusing the prayer 
for the amendments the plaint. The Court 
should exercise its discretion in deciding 
whether or not the amendment of the plaint 
should be allowed and the plaintiff was entitled 
to a distinct order on the point. Jivan Bahai 
Y. Kalvan Hal, A.W.N. (1900), 220. 

Aiknan, j. 

(2) When a Court returns a — as being beyond 
its jurisdiction, it cannot bo said that the suit 
has been legally instituted. A suit can be said 
to be instituted only when the plaint- is present- 
ed to tho proper officer of a Court having juris- 
diction to try it— See Limitation Act, No. 4, 

9 O.C. 1. 

(8) Improper amendment of — See Civ. Pno. 
Corns, No, 02, 8 C.L.J. 300. 

(4) Description in— of property claimed — 
when misdescription not fatal — See Accretion, 
No. 1, 8 C.L.J. 500. 

(5) — in suit for declaration, amendment of, 
into one for possession — Suit of inconsistent 
character— See Pleadings, No. 2, 2 N.L.R. 79. 

(6) Suit by wrong portion as plaintiff — amend- 
ment of— See Civ. Pno. Code, No. 8G, 10 C.W. 

N. 662. 

(7) Verification and signing of — Plaint on 
behalf of Government signed and verified by 
Collector and signed and presented by a Pleader 
who wa4 not a Government Pleader— See Civ. 

o. Code, No. 302, 10 C.W. N. 911. 


! Plaint* ( Continued ). r m 

{ (8)— filed intentionally in wrong Court — Re- 
turn of— Duty of Court— See Court Fees Act 
(VII of 1870), No. 5, 3 A.L.J. 511. 

(9) Amendment gf, involving alteration in 
relief, whether could be allowed — See Civ. Pno. 
Code, No. 63, 185 P.R. 1906. 

(10) Amendment of — Suit based on one 
cause of action giving rise to one set of a reliefs, 
conversion of, into one based on a different 
cause of action giving rise to aifother set of re- 
liefs— Seo Cause of action, No. 6, 21 T.L.R. 
356. 

(11) —to lie amended by Court, on order for 
payment of additional foes. See Court Fees, 
No. 5, r 21 T.L.R. 1. 

(12) Amendment of— case in which amend- 
ment was disallowed in second appeal— See Civ. 
Pro. Code, No. 257, 9 O.C.275* 

(13) Rejection of, after admision and registra- 
tion, legality of— See Civ. Pro. Code, No. 66, 
4 C.L.J. 421. 

(14) — in a suit relating to charity— Suit in. 
stituted by one person with the consent of the 
Advocate General — Amendment of— subs ti tution 
of another plaintiff with the consent of the Ad- 
vocate General — See Civ. Pno. Code, No. 281, 

8 Bom. L.R. 751. 

See , also, J, 743-747 ; Civil . Pro . Code , Nos . 

38, 40 , d/J, 67, 69, 70 , 100, 110 and 
243 ; Contract , No. 8; Contract Act, 
No. 17 ; Court Fees Act , No. 17 ; 
Land Revenue Act , No. 2 ; Limit a- 
tion Act , Nos. 97 , 102 ; Pleadings, 
No. 10 ; Regulation II of 1827 
(Bombay), No. 1; Specific Relief Act , 
No. 21 ; and Transfer of Property 
Act , No. 73. 

Plea. 

(1) Right to sue— Medical practitioner — Pleas 
in defence— Ignorance on impwper treat- 
ment of the patient . 

In an action by a medicial practitioner to re- 
cover the amount of his fees, it is opefy to th. 
defendant to leud evidence to show t^at ho 
treated the patient ignorantly or improperly, 
which plea, if proved, furnishes a good defence 
to the action. Domingo M. Parrlera v. 
Gabriel F. Gonsalves, 8 Bom. L.R. 98. 

Sir Lawrence Jenkins, c.j. and Batty, Je 

See , also , I, Appeal (Second), No. 8; Land- 
lord and Tenant, No. 29; Limitation Act, 
N6 . 9 ; Pleadings , No. 6 ; and Right of Suit , 
No. 28. 
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mate. 

Suggestion as to a matter of fact by a, deci- 
sion in appeal based on , 'impropriety of — See 
Evidence, No. 9, II C.W.N. 190. 

See, also , I, Act XVIII ofl879 (Imperial), No. 

1 ; Civil Pro . Code, No. 286 ; Evi- 
dence Act, No. 36 ; Regulation II of 
1827 (Bombay), No. 1. 

Pleader and client. 

Champerty, •agreement by way of, between 
advocate and pleader — Profession -.1 misconduct 
—See Act XVIII of 1879 (Leual Practition- 
ers), No. 1, 4G.L.J. 262. 

.Pleader’s Pee. 

See I t Regulation 11 of 1827 (Rmnbayf, No. 1 • 

Pleadings. 

(1) A plaintiff ought not, by reason of his 
having claimed too much, to be precluded from 
recovering a proportionate amount, to which he 
is entitled, if the pleadings are sufficient to 
cover such a claim. The question as to whether 
a partial decree ought to be made in Huch a case 
is not one of indulgence to be granted or refused 
at the Court's discretion. Malic Ahmad Wall 
Khan v. Mussamat ShamBi Jahan Begara, 10 
C.W.N. 62G ■= 8 A.L.J. 900*8 C.L.J. 481 -1 M. 
L. T. 148 -■« Bom. L.R. 397-10 M.L.J. 269= 
‘28 A. 482 (P.C.) 

Lord I)a vey, Sir Fonn North, Sir An- 
drew Scoblk and Sir Arthur Wilson. 

(2) Plaint praying for declaration , amend- 
ment of, by adding prayer for possession — 
Whether amounts to changing character of 
suit — Amendment allowing barred relief to 
be claimed, whether legal. 

Plaintiff asked for a declaratory decree and 
for an injunction restraining the defendant, his 
landlord, from interfering with his possession of 
certain fields. Defendant pleaded, inter alia , 
that the plaintiff was not in possession of the 
fields claimed, and that the suit as framed was, 
therefore, untenable. Plaintiff then sought and 
obtained permission to amend his plaint by 
adding a prayer for possession and eventually 
obtained a decree in the Court of the additional 
Sub- Judge which was upheld in appeal by the 
District Judge. 

On second appoal it was pressed that the 
amendment of the plaint should not have been 
allowed because at .the time when the amend- 
ment was made the new relief asked for was 
barred by time and it was held that the amend- 
47 


Pleadings*— (Con tinned) % 

ment of a suit for a mere declaration into one 
for possession does not change the suit into one 
of an inconsistent character (a). The relief for 
declaration is, in most cases, for recovery* of 
possession claimed as ancillary to the latter and 
i there can be no inconsistency between the two. 
But no amendment of a plaint can be allowed 
under S. 58 of the Civ. Pro. Code where the 
effect of such amendment would be to deprivo 
the defendant of the defence of limitation. 
Shriram Sadaiheo Balkrishna Josh! v. Gan- 
pati Kumbl, 2 N.L.R. 79. 

ISMAY, J.C. 

References. — (a) 5 Bom. L.R. 329, F. 1G M. 
319, 18 M. 33 and 1 N.L.R. 117, R. 

(3) Pleadings ami proofs, •variance between, 
when material. 

Proofs must Correspond with the allegations 
in the pleadings, but it is sufficient if the sub- 
stance of the declaration is proved ; no variance 
is muterinl when the allegation and proof sub- 
tun tially correspond. Balabhadra Persad 
Singh y. Najiban alias Basmatia, 4 C.L.J. 
370. 

Uampini and Mooketuek, jj. 

References L.R. 19 I.A. 221 and 3 C.L.J. 
481, F. 

(4) — in plaint as to invalidity of a mortgage — 
Subsequent inconsistent pleadings, estoppel of — 
See Estoppel, No. 1, 16 M.L.J. 5. 

(5) Case of acquisition of title by prescription 
not made in plaint — Plaintiff cannot succeed 
on such case — Sec Adverse Possession, No. 3, 
3 C.L.J. 31 G. 

(G) Recital of— in judgments- Admissibility 
of such judgments in evidence — See Mainte- 
nance Grant, No. 1, 3 C.L.J. 5*21. 

(7) Taking l>cforc the Privy Council points 
not taken in the Court of first instance — See 
Accretion, No. 1, 3 C.L.J. f>60. 

(8) — making mention only of unsouhdness of 
mind of donor — Whether evidence admissible to 
prove undue influence— See Benami Transac- 
tions, No. 3, 10 C.W.N. 570 (PX.) 

(9) Whether the defence of purchase for valu- 
able consideration without notice is available 
against a claim based on a legal title— See Civ. 
Pro. Code, No. 36, 10 C.W.N. 662. 

(10) Suit for pre-emption allegation that 

the first demand was made for plaintiff by his 
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Pleadln fa— (Concluded). 

general attorney- — Mukhtammah pot filed 

Duty of Court — See Pim-sumoN, No. 

66, A.W.N. (1906), 177. 

(11) Variation of— in course of evidence how 
far allowable— See Hindu Law (Joint Family), 
No. 14, 4 C»L.J. 66. 

See, also, I, 746*758; Act I of 1869 (Oudh 
Estate), No. 8; Civil Pro . Code, 

' No. 804 ; Contract Act, No, 4; 
Ejectment Suit, No. 8 ; Fraud , No. 
4; Landlord and Tenant, No. 89 ; 
Practice (Mis. Cases), No. 19 ; and 
lies Judicata , No. 18. 

PMtft. 

(1) Mortgage of movable prqperty^Detivery 
of possession. v 

A mortgage of movable property, even if ac- 
companied by possession, is vriiid. Damodar 
Lakhmlda* t. Atmaram Moray an, 8 Bom. L. 
B.8«. 

Jenkins, g. j, aril Batty, 7. 

(2) — of bills of lading to a third party without 
notice of seller's claim for the price of goods. 
See Contract Act (IX op 1872), No. 36, 33 C. 
547. 

See, also , I, Limitation Act * No* 63. 

Plane Admlnlitrarlt. 

See I, Hindu Law (Debts), No. 5. 

felloe Cammlseioner. 

— See 1, Specific Belief Act , No. 30. 

Policy Of Insurance. 

See I, 753 ; and Civil Pro. Code , No. 60. 

Political Agent. 


Powewhm.-fC^^ttfd). - ' 

tttbhshingtit^^ showing* fcieife. legal 

possession' ehtitliDg hftn to be 

same. .. 1 " ‘ ■*' ^ i; ' ’’ ' r ■’ ' 'f j 

Possession is priwa/^c^ proof ed ownership ; 
it is so because it isthe sum of acts bf owner- 
ship. This applies both to prior and .to preset 
possession.. ' V' ' ' / 

Possession has a two-fold value : it isevidence 
of ownership and is itself the foUndaticik of a 
right to possession, Hari KharduSr Dhandl 
Matha, 8 Bom. L.R. 96. 

Sib Lawrence Jenkins, 0.7* and Hatty, 7. 

(2) — of the trespasser; herUability of* 

Heldr that possessory right even that of a 
trespasser is heritable. Vajid Khan V. Dar- 
gahlKhan,9 0.C. 161. 

Chamier, j.c. 

References.— 2 O.C. 8, 12 A. 61 (P£.), 8 C. 
224, andlQ.B. 1 ,B. 

(3) Suit for— defence of limitation — plaintiff 
to prove subsisting title— submerged land- 
constructive possession of true owners — Vis 
major. 

When the defendant to a suit for possession 
| of land pleads adverse possession, it ties in the. 
first instance upon the:^lamtiif to prove that 
he was in possession nf some time within 12 
years of the suit (a). 

Where a party is dispossessed by vis major, 
e.g., floods, the constructive possessson «of the 
| land, so long as the land remains submerged, 
is in the true owner (ty. Hunshi Hatha* 
Hasan v. Beharl Singh, 3 A.L.J, 667 * A. W. 
N. (1906), 234 = 28 A. 760. 


The jurisdiction exercised by the Courts 
of the — and the Assistant Political Agents in 
Kathiawar is Political and not judicial — See 
Sovereign Powers, No. 1, 10 C.W.N, 861. 


See T, Hindu Law (Impartible Estate), No. 3. 
See Act V of 1870. ‘‘ 


(1)— Ownership*— Value of possession . 

J To recover possession, a plaintiff must show 
• right in himself to possession than is 
^defendant. He may, within tfee period 
* r#- fw^ by the Limitation ' Act, show this, 
in a iblipaj where he is dispossessed either by es- 


Stanley, c.j. and Knox, 7. 

References.— (a) 14 A. 198, R. (b) 29 G. 618, 
R. 

(4) Suit for possession based an possessory title 
of plaintiffs' ptedeeessor— plaintiffs never 
themselves in possession— Ca^sfpf action — 
Specific Relief Act, S. 9, 

. Plaintiffs sued, as heirs, to recover certain, 
property, which had beenin the possession of 
their deceased father,, without , any legal title, 
and was appropriated by their brother, to the 
exclusion of the plaintiffs, end futroba^ 
defendants in execution of a decree against him 
and was in the peaceable /the 
defendants for a little years* V 



ut 


ta&sss of OAsstf . m 


F y t M toa*— (OoHdtCt4«i), 

Pjr X*ox» i JGT^lcf, that, inasmuch as the 
jilUwtffr had never, at any tin**, \wm i» fo& 
session of the property claimed by them, their 
suit would not lie (a), 

Per Airman, j Contra. The plaintiffs' 
father haring held a possessory title— heritable 
and transferable— good as against all except the 
true owner, there was nothing to prevent his 
heirs bringing the present suit (b). Shi Oopal 
y. Aymha Begun, A.W.N. (1906), 264=8 
AX.J, 776. 

Kxrox A Airman, jj. 

References : — (a) 24 A. 157, 26 M. 614, 27 A. 

169, 12 A. 51, 20 C. 884, Dist. 
(b) 18 A. 537, 24 A. 151, 27 A. 
189, A.W.N. (1906), 184,26 M. 
514,12 A. 61, R . 

(5) Joint owners— Separate leasee by different 
co sharers of lands in their exclusive pos- 
session — Right of one lessee to have joint 
possession with another— Right to partition 
— Equity. 

The owners of an ejmali mehal severely 
leased out lands in the exclusive possession of 
each to different lessees. One of the lessees, 
having obtained his lease on the bona fide be- 
lief that the land covered by it belonged in its 
entirety to his lessor, reclaimed and improved 
it and was then sued by the other for joint 
possession. 

Held — That it would be inoquitable to give 
the plaintiff the relief he asked for and his 
proper remedy was to bring a suit for partition. 
Syed All y. Najftb fll, 11 C.W.N.143. 

(those, c,j., and Caspkksz, s. 

(6) Suit for proprietary — , where tenant 
sets up under-proprietary rights against 
proprietor— Declaratory suit. 

In 1898, the plaintiff attempted to eject the 
defendants from oertain land, by means of a 
notice of ejectment. The defendants objected 
to the notice on the ground that they were 
under-proprietors, not tonants of the land and 
the notioe was cancelled on May 9th, 1898. In 
March 1905, the plaintiff brought a suit for 
proprietary possession of the said land. 

Heidi that the suit for proprietary possession 
was not maintainable. The proper course for a 
proprietor* against whom a person alleged to 
be a tenant sets up a claim to nndor-propAetary 
right, is to sue for a declaration (a). Raja 
Knmtas AH Khan y. ftaija Singh, 9 0.0, 292 , 


Possession.— (Continued ) . 

Ghamier and Evans, *«cs. 

References 9 O.C. 79, 4 O.C. 814, 25 A. 1 
(F'C.) and 8 O.0. 1Q5, R. 

(7) Suit for— of land, by the Secretary of 
State against cq sharer in a village. 

Where plaintiff, Secretary of State, claimed 
possession of a piece of land, which was origi- 
nally part of village B but had subsequently 
become part of village J, of which the 
defendant was jk co*sharer, it was held, that 
tho defendurf, having been in possession of land 
for about years, should not be ejected unless 
the title of tho plaintiff was proved beyond 
reasonable doubt. The Secretary of State te 
India in Council v« Thakur Mohar Singh, 9 0. 
G. 801. 

Evans, j. c. 

(8) In suits praying for exclusive possession 

only plaintiff may be allowed joint possession — 
Sec Hindu Law (Joint Family), No. 2, 8 Bom. 
L.R. 99. 4 

(9) Whether possession obtained in execution 
of a decree subsequently set aside is “ Wrongful 
possession* 1 —Sec Limitation Act, No. 67, 8 C. 
L.J. 182. 

(10) Delivery of formal; in execution pro- 
ceedings suit for actual See Civil Pro. 

Code, No. Ill, 8 A. L.J. 504, 

(11) A wakf must divest himself of, in order 
to constitute a valid walcf— See« Mahomed an 
Law (Wakf), No. 7, 2 N.L.B. 158. 

(12) Suit for— against trespasser— proof o, 
plaintiff’s title— possession good title against 
all bub rightful owner— See Bight of suit, No. 
9, 9 O.C. 273. 

(13) Suit for, maintainability of, subsequent 
to suit for mesne profits— See Civ. Pro. Code , 
No. 53, 9 O.C. 822. 

(14) Formal delivery of, effect of, on judgment 
debtor and against his co-sharer — See $ALE IK 
Execution, No^l, 3 A.L. J. 659. 

(15) Adverse— for over 12 years, effect of, on 
other titles, if any— See Declaratory Suit, No. 
8, 21 T. L. B. 67. 

(16) Bight of co-sharers of joint property te 
joint possession — See Joint Property, No. 1 
88 C. 1201. 

(17) Rbtogful—, of a deceased perdbn's estate, 
procedure under Act XIX of 1841 on complaint 
regarding,— See Act XIX of 1841 (Imperial), 
No. 1, 188 P.B. 1906. 
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Possession.— (Concluded j. 

See , also, I, 754-765% Court Fees Act , No . # ; 
Landlord and Tenant , No. 'JX ; Mahomedan 
Law (Gift), No. J; Registration Act , No. i4; 
■RigW o/ sttif , No. ; and Specific Relief 
Act, No. I. r 

Posthumous chela. 

Inheritance — appointment by widow of Gosha- 
in — See Hindu Law (Inheritance), No. 11, 3 
A.L.J. 717. 

PoBthumouB boh. * 


Effect of birth of, on Hi 
Hindu Law (Wills), No.8-a, 

Power of Attorney. 


ndhi’s will -See 
16WL.J. 491. 


(1) — authentication of a Notary Public of a 
—evidence of identity of executant — See Evi- 
dence Act, No. 8, 33 C. 625. 


(2) Registration of — necessity of, tn give 
validity io registration — See Registration Act 

iUL • i wrv), -No. ai, a.w.x. (i'jog), 195. 

. . * l nee ' et , No. 16 ; Govern- 

.art, *\a. 6 ; amt R*nt Recovery 
Act ( VIlJ of 1665, Madras), No. 5. 

Practice. ♦* 

1.— Of High Court. 


Practice.— (Continued ) . r 
— ♦ 2.— (Privy Couttdl).— (Confiniicd). 

The Judicial Comnttttec docs not ordinarily 
entertain an appeal from concurrent judgments 
on a mere question fact. 

The mere fact that the two Courts do not 
agree on all the steps which lead to one and 
the same conclusion, is no reason for disregard-* 
ing the above well-known rule. 


That rule, however, is not an absolute rule; 
it presses upon the appellant with more or less 
weight according to the circumstances of the 
case, and the fact that the Courts have differed 
on some important but subordinate questions 
as matter to be taken into consideration in 
determining whether the evidenoo before the 
lower Courts should bo reviewod in detail. 
Rajah Chitpal Blngh y. Bhairon Buksh, 10 
C. W. N. 225 =1 M.L.T. 7 = 16M.L.J. 76 (P.C.) 
=28 A. 219. 


Lord Macnaughten, Sir Ford North, 
bin Andrew Scoblk, Sir Arthur 
Wilson. 

(2) Fact , concurrent findings of, by lower 
Court— Judicial Committee, practice of — 


2. — -Privy Council. 

3. — Miscellaneous Cases. 

1.— (of High Court). 

(1) Practice— Certifying Council . 

In certifying counsel in chamber mutters 
under Rule 448, the Court has regard to the 
following circumstances: — (1) Whether notice 
has been given by either side of the intention 
to employ counsel ; (2) Whether the mutter to 
be dealt with involves the consideration of com- 
plicated facts or merely of simple facts ; (3) 

Whether there arises any substantial question 
of law which has to be argued and discussed. 
Zulekabai v. Ayoshab&i, 7 Bom. L.R. 753= 
30 B. 196. 

Tyabji, J. 

(2) High Court's power to call for records of 
its own motion for revision an <f pass orders — 
Power of 'revision where other remedy is open — 
See Civil Procedure Code, No. 127, A.W.N. 
(1905), 191. 

See. also, T, 755-756 ; and Civil Pro . Code, 
No. ;ns. 

— — 2. - (privy Council). 

(1) Privy Council— Appeal — Practice— Con- 
current judgments on facts — Disagreement | 
on subordinate points . j 


The Judicial Committee will not make a 
fresh examination of facts for the purpose of 
disturbing concurrent findings by the lower 
Courts, especially when such findings are based 
on facts, whose significance is best appreciated 
by Judges, most familiar with Indian manners 
and customs. Kunwar Sanwal Blngh v. Rani 
S&trupa Kunwar, 3 C.L.J. 86 (P. C.) = 10. C. W . 
N. 230- 1 M.L.T. 6=15 M.L.J. 77^28 A. 215. 

Lord Macnaughten^ Sir Ford North, 
Sir Andrew 7 Scoble and Sir Arthur 
Wilson. 

References. — 21 C. 997 = 21 1.A . 163 at 166, F. 

(3) Refusal by High Court to grant leave to 
appeal to Privy Council — Application to 
Privy Council for special leave — Value of 
the matter for appeal, within S. 596. 

In a suit for damages for Bs. 30,000, on the 
original side of the High Court, no assessment 
of the amount of damages having been mydfc by 
the Court, an appeal was preferred before tho 
a ppellate side of that Court. The appeal was 
dismissed and an application for leave to appeal 
to the Privy Council, was made, whidhwas 
refused by the High Court, on the ground of 
the petitioner’s failure to establish the value 
of the matter in dispute, for the appeal, to be 
Rb. 10,000 or upwards. A petition, preferred 
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Pjacth m.— (Continued). 

-2.- (IWf y Council ),— (Concluded). 

to the Privy Council theijpon, for special leave 
to appeal, was granted, their lordships hold- 
ing that the value of the subject-mjtttet of the 
suit must be taken to bo thlb value for tho pur- 
poses of the appeal, unless a different value 
has been determined for the latter as result of 
enquiry by Court or otherwise. Ikr&mul Huq 
v. Wilkie, 38 C. 898 (P.C.) 

Lord Ma^naughten, Lord Davey, Lord 
Atkinson and Sir Arthur Wilson. 

See, also , I, Act I of 1809 (Oiulh Estates), No. 
8 ; Civil Pro . Code, No. 811 ; Hindu 
Law (Impartible Estate), No. 8; Mart - 
* 9 ay* (Miscellaneous), No. 14. 

3.— (Miscellaneous cases). 

(1) Practice- -Holding brief for another, lega- 
lity of— Strict rule of law modified by old 
practice — Appeal argued by a pleader hold- 
ing brief for another — Civil Procedure Code, 
8s. 86, 87, 88 and 6o8 — Oudh Civil Digest, 
Rule VIII. 

Held , that, although no formal rule regard- 
ing the transfer of a brief by one pleader to 
another had been made by the Court of the ; 
Judicial Commissioner, yet regard being had to j 
the fact that tho practice was one of a long ; 
standing in the Court and one formally autho- j 
rized by the other High Courts, and also to the , 
fact that it facilitated the work of the Court j 
and tended to the convenience of the pleaders ! 
practising before the Court and of the parties J 
as well, the practice was a proper one and j 
should be maintained. 

Held , further, that an appeal heard and ar- 
gaod by a pleader of Judicial Commissioner’s 
Court to whom the brief had been so transferred , 
by another pleader was proporly heard and de- j 
cided and the party so represented should not 
be allowed to re-argue the appeal (a). Prag 
alias N&nhu v. The Deputy Commissioner of 
Bahraieh, 9 0. C. 66. 

Wells, j. g. ] 

References.— (a) 4 O.C. 303, 22 B. 654,9 A. j 
618 and Q Q. B.D. 43, B. ! 

(2) Payment into Court of money due under 
a bond bearing interest — Appropriation of 
such payments first towards satisfaction of 
interest. 

It appears to be a well-settled practice of the 
Courts to appropriate payments made upon a 
bond first to the interest due thereon, and there- 


Practice.— (Con tin net) . 

3. — (Miscellaneous oases)*— (Contd). 

after, if iiny balance remain, to the principal. 
Maharaja of Benares v. Har Maraixt Singh, 

A.W.N. (1905), 107 = 2 A.L.J. 585=28 A. 25. 

Stanley, c.j. and Knox, j. 

, References. — I JB.LJt. 110 and 22 W.R. 525, 
llefd. to . 

(3) Evidence talcen in a particular way — 
• Jurisdiction qf the Court. 

Parties, if so minded, may ordinarily agree 
that evidence shall be taken in a particular way, 
and it is common experience that parties do 
agree that evidence in one suit shall be treated 
as evidence in another. That is not a matter 
which can be said to affect the jurisdiction of 
the Court. It is merely that parties allow 
certain materials to be used aS evidence which, 
apart from their consent, cvinnot be soused. 
Ramaya v. DeVappa Ganpaya, 7 Bom. L.B. 
642 — 30 B. 109. 

Jenkins, c.j. and AgTON, j. 

(4) Application for letter^ of administration 
by agent under a power of attorney from 
an executor -necessity for affidavit of 
identity —Power to require further evidence 
as to identity. 

Tlio practice of the High Court of Calcutta, 
for a long time, 1 ms been not to require an 
affidavit of identity, whore an application for 
letters of administration ismide by a person 
under a power-of-attorney , duly executed before 
and authenticated by, a Notary Public. But, 
if, in any particular case, the Judge is not 
satisfied with tha^idenbity of tho executant of 
a power-of-attorney, it is opon to him to call 
for further evidence. However, the judge 
ought not to dismiss the application on this 
ground. My Ins, In the goods of, 38 C. 625. 

Maclean, c.j and Harington, j. 

(5) Motion for discharge of the guardians of 
an infant— Costs ordered to be paid out of 
estate— Disallowance of excessive Counsel's 
fees by taxing officer , whether correct. 

In a motion for the discharge of the guardians 
of au infant, the fee paid to counsel was found 
by the taxing officer to have been unusually 
excessive. The costs incurred by the guardians, 
in opposing the application, had been ordered 
by the Court to be taxed as betweefi attorney 
and client and paid out of the estate. 
Held, the taxing officer had rightly dccid- 
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Practice*— (Continued)* i 

S.~-(Mlseell*n6ous eases).— (Ocmtf). 

ed (hat the (aid excessive lee paid to 
counsel was not prtma fade allowable on taxa- 
tion lor payment, eithe^ out ol theestatc, or by 
clients, who were the guardian o i the infant, 
because, uuless the taxing officer was satisfied 
that the client olearly understood that the pay- 
ment, either wholly or in part, would not l>e 
allowed out of the estate and that he would bo 
personally responsible lor the^ payment of the 
whole fee or for so much of it as was not allow- 
ed out of the estate, the excessive charge could 
not be regarded as authorised by the client and 
could not therefore be allowed as against him. 
Jn the matter of , Thakur Dassee Dassee, 33 C. 
827* 

Salk, j. 

(6) — of allowing plaintiff in a suit for restitu- 
tion of conjugal rights to value t\\e relief sought 
in order to bring suit within jurisdiction of a 
Court not to be departed from— See Act VII ok 
1867 (Suits Valuation), No. 3, A.L.J. 2G6. 

(7) Suits by and against tenant — Both suits 
decided against him— Appeal from ono of the 
decisions — Appellant to be allowed to amend 
his memorandum of appeal so as to make it an 
appeal in both suits — See Res Judicata, No. 4, 
16 M. L. J. 68. 

(8) Suit against a firm— Practice under 
Rule 861 of the Bombay High Court— See Let- 
ters Patent (Bombay), No. 1, 8 Bom. L.R. 66. 

(9) Failure to pronounce judgment in open 

Court Irregularity— See Civil Piw. Code, 

No. 91, 8 Bom. L.R. *229. 

(10) Decreo upon a compromise for execution | 
of a conveyance to be proceeded with as a | 
decree for specific performance — See Execution j 
or Deciiek, No. 2, 10 C.W.N. 846. 

(11) Discovery, Advocate-General not to be 
called upon to make, on oath— Sec Civ, Pito. 
Code, No. 278, 8 Bom. L.R. 565. * 

(12) — of the Presidency Small Cause Court of 
Bombay us regards service of summons— See 
Civ. Pro. Code, No. 69, 8 Bom. L.R. 581. 

(18) English— and — of mofussil Courts in 
India in te proceedings for revocation of probate 
oil letters of administration,— See Act V op 1881 
^(FpfcBATE and Adminis! ration), No. 9, 10C. 
WJfc 056. ' 

(Mjfc Appeal by defendant against plaintiff 
anddjhel defendants — Objections by plaintiff* 


Pw^lee.— (Gpncitt^. „ 1 

-j 8.— (Mlsoellanemu eaem),— (GtmeW). 

respondent when ^tpriainable as against co- 
respondents— See thru, Phocbdubs Cop*, No. 
288, A.tt.N, (1965^200. 

(15) Review Of judgment, procedure on ap- 
plication for— See Civil Pbookdubx Code, No. 
887, 7 Bom. L.R, 6$4, 

(16) Admission ol appeal after the proscribed 

time— See Limitation Act, No, 8, 7 Bom L.R. 
965. f 

See, also , I, 757-760; Ad IV of 1669 (Divorce)’ 
No. 2 ; Administration, No. 2 ; Ap- 
peal (doit), No. 26; Civil Pro. 
Code , No. 282; Contract , No. 11 ; 
o Evidence, No. 8 ; Execution of De- 
cree, No. 81 ; Executor, No . 4; 
Guardian, No. 6 ; Insolvency Act 
(Vic. Qh. 48), No. 1 ; Legal Practi- 
tioners, No. 2; Limitation Act, No. 
2; Oath, No. I; Regulation II of 
1887 (Bombay), No. 1 ; and Sale in 
Execution of Decree, No. 8. 

Pre-emption. 

(1) Pre-emption — Evidence of custom — Cus- 
tom need not be immemorial. 

Iu order that a custom of pre-emption ma> 
be held to bo established, it is not necessary to 
show that the custom is immemorial, in the 
sense of the English Common Law. Hence where 
in a village which came into existence after 1846 
there, was fouud in 1869 evidence of a custom 
of pre-emption amongst the oo*sharers f and 
further evidence of such a custom in 1885, it 
was held that the custom Wa, sufficiently 
established for the Courts to give effect to it (a). 
Lakhr&J Bharthi v. Anrudh Tiwari, A.W.N. 
(1906), 80-28 A. 434. 

* 

Bankiui, 9. 

References. — (a) 17 A. 87, A.W.N. (1905), 266 
and 28 B. G66, F. 

(2) Wajib-al-arz, of 1864— Record of custom— 
Subsequent Wajib-ol-era — Right only recog- 
nised — Mohomedan Law, no application of. 

In the wajib-al-arz of 1864, it was provided 
that if a share-holder desired to transfer his 
share, 14 the right of pre-emption was possessed 
first by bis near brother, secondly, by the 
sharers in the patti. . . .dsc*” In Hie next set- 
tlement ol 1894, a new wtftb-al-arz was pre* 
pared in the following words 44 Custom as to 
pre-emption no case of pre-emptkm has yet 
taken place but the righ t of pre-emption is 
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■myttoa. T'tOwtiwtoxi). 

actnowladged.” H #W, that the lotyib-al-art tft 
1664 wee e teoonlef ettribm and the letter 
v>ajib-dt-ar>, Wee » recognition by the parties 
of the omtoka prevailing finder the earlier 
«Mi jib-tU-on, and that the Mahometan Law 
did aot therefore apply. Daalat v. Mathura, 
« A.L.J. 30J«28A. §56. 

I j 

SrAN&at, e. J* and Burkett, j. 

(ft) Wajib*al-ara, interpretation o/— Kimatr- 
Usufructuary mortgage— Simple mortgage 
and lease, 

Where, in the entry regarding pre-emption in 
.a ? vajih*aUarM) the word* mnntdkil If are (trans- 
fer) and kimat (price) were used, held , # that a 
right of pre-mortgage would arise in the event 
of a co-sharer making a usufructuary mortgage 
of his share in favour of a stranger. 

Having regard to the object which underlies 
the provisions as to pre-emption in a village ad- 
ministration paper, viz ., the prevention there- 
by of intrusion of strangers iqfco the village 
community, the word himat should be inter- 
preted to include the consideration given fo* a 
usufructuary mortgage with possession as well 
as for a sale. 

In this oase, the plaintiff pre-emptor was 
allowed to prove by evidence aliunde that a 
deed of simple mortgage and a lease together 
represented a transaction of usufructuary mort- 
gage. Hulas Rai v. Ram Prasad, 8 A.L.J. 
216=r£.W\N. (1906), 82=28 A. 464. 

Knox and Airman, jj. 

(4) — Wajib-ol-arz — Construction of document 
— Meaning of the term “ ok jaddi.” 

Held, that the term 11 karibi ek jaddi " used 
in the pre-emption clause of a wajib-al-arz 
oonnotes descent through the male, and not 
through the female line. Fsmraj v. Umrao 
Singh, A.W.N. (1906), 72=8 A.L.J. 179. 

Richards, j. 

Reference.— 2ft A. 39, F. 

(6) jpye-SfMjp^iow— Wajib-al-ar* — Construction 
of document— Muhammad an Law — 

"Intiqal. 1 * 

Where in a tttt/ib-aZ-ar* it woe recorded mere- 
ly that “the custom of pre-emption prevails," 
it Was held, that, in the 4 absence of any special 
custom different from, or nofcco-eztensive with, 
the Muhammadan Law of pre-emption, the 
Muhammadan Law must be applied (a), 


Pre-emption.— (Con/inw^d) . 

The term 11 inttifal " occurring in the pre-em- 
tive olau»o of a w&jjb-dl-arz covers all kinds of 
transfers, mortgages as well as sales* Jaffdam* 
sahat y» Mahabir Prasad, A.W.N. (1906), 190 
*2 A.L.J. 482 *26 A. 00.' 

* 

* Banrrji and Richards, jj. 

Reference*— (a) 9 A. 613, F, 

(6) Wajib-al-arz— Go*8harer—Own& isolated 
plot* of land %n a village. 

Held, that the owner of isolated plotB of land 
in a village is a co-bharer in the village and may, 
as such, possess rights of pre-emption, although 
ho does not own a share in the Zemindari of 
the village and his name is not recorded in 
tho kheirat. All Hasaht Khan v. Tasadduq 
Husain Khan, A.W.N. (1906), 219=2 A.L.J. 
612 “2ft A. 184. 

Bakchji and Richarps, jj. 

Reference*.— 12 A. 426 and 16 A. 412, F. 

(7) Wajib-ul-arz — Construction of document. 

Tho pro-ewptivo clause # of wajib-ul-ar* was 

drawn up in the following terms : — “ in case 
of groat necessity, each oo-sharer is entitled to 
transfer his property as recorded in the khewat , 
and the near co-sharers and the pattidars can 
claim a pre-emptive right ; but out of them, the 
one who is noarcr will have a prior right to do 

HO." 

Held, that the right of pre-emption only 
arose on a sale to a stranger. If the sole was 
to a co-sharer, no right of suit acorued to a 
nearer co-sharer. Jai Dit V* Ram Radal, 
A.W.N. (1905), 227=28 A. 16ft. 

Stanley, c.j. and Burkitt, j. 

(8) Wajib-ul-arz — Pre~emptor accepting lease 
of property in suit from the vendee. 

Where, in a suit, for pre-emption based upon 
a custom declared in the wajib-ul-arz it was 
found that tlie pre-emptor had, with knowledge 
of his right as pre-emptor, accepted a lease of 
the land claimed from the vendee, it was held, 
that this amounted to such an acquiescence in 
the sale as would bar the plaintiff's right of suit. 
Klthan Lai Y. Ishrl, A.W.N. (1905), 260 -* 28 A. 
237. 

Banrrji, j. 

(9) Wajib-ul-a ra-Construetitm—tfo-shai ei s 
in the village— Right to pre-empt. 

A Wqjib-ul-arz gave a right of pre-emption to 
own brothers and nephews, then to cousins 
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Pre-emption.— (Continued). 

then to co-sharers in the patti, and then to eo- 
shafers in the village. The $jJloge, which was 
originally divided into two patti* , was subse- 
quently divided into several mahals by perfeot 
partition, but no new wajib-ul-ar t was framed. 
Held , that a co-sharer in one mahal had a right 0 
to pre-empt in respect oi a sale to a strangor of 
a share in auother mahal (a). Janki Math y. 
Raja Ram Pariah Singh, 2 A.L.J. 883 = AAV. 
N. (1906), 2. 

Banehji and Hichards, jj. 

Reference.— {a) 22 A. 1, R. 

(10) Sale by Government — Co-sharer, 

When the Government acquires laud perma- 
nently, it does not become a co-sharer in the 
village to which the land originally appertained, 
and the provisions contained in tlia wajib-ul-arz 
dealing with salos by co-share Lif do not apply. 
Hence the Government can sell the land to any 
one it pleases and the co- sharers have no right 
of pre-emption. Gaya Singh y. Raja Ram 
Singh, 2 A.L.J. 787 A.W.N. (1905), 259=28 
A. 985. ‘ 

Knox and Airman, jj. 

(11) Purchaser of a grove— Sharer— Wajib- 
ul-arz. 

Purchaser of a grove not being liable to pay- 
ment of Government revenue, is not a co-sharer 
in the village and is not entitled to pre-empt. 

Muhammad All y. Than Singh, 2 A.L.J. 788 = 
A.W.N. (1905), 264 — 28 A. 24G. 

Knox and Airman, jj. 

References.— 2 A.L.J. 612, Appl. 16 A. 412, 
Distd. 

(12) Custom — Sat/ads of Bal Say ad an, Rawal- 
pindi District — Relations of vendor — Prior 
right to pre-empt. 

Among the Sayads of Mauza Bal Sayadan in 
the Rawalpindi District, the first cousins of the 
vendor have, by custom, a right of pre-emption 
superior to that of a Khatter proprietor in the 

villagc.Karam Bhah y. Tara Shaw, 87 P. R. 

1905 .43 P. L. R. 1906. 

Chattkuji, j. 

Reference.— 35 P.R. 1905, R. 

(13 ) Wajib-ul-arz, ambiguity of — Construe- 
tion — Contract — registration — termination of 
*' settlement . 

' ■ -'Y 

A contract of pre-emption recorded ina wajib- 
ul-arz dw* not require registration. In the 


PFe^emption .—(Continued). 

absence of evidence tg the contraiy, such a con- 
tract will be held to last only as long as the 
settlement during which it is made, continues. 

Where the language of a u'ajib-ul-arz is ob- 
scure, it affords no basis for a right of pre-emp- 
tion. Makhdum Bafcsh y. All Husain Xhaot 

3 A.L.J. 307 = A.W.N. (1906), 149. 

Knox and Airman, jj. 

r 

(14) Proposal' to sell—Oudh Laics Act, Ss. 10 
and 11. 

A mere proposal to sell property does not 
entitle any ono to claim pre-emption: but 
under the Oudh Laws Act there must bo a com- 
plete contract for sale before a suit for pre-emp- 
tion can bo maintained. Shankar Parshad v. 
Hamid All Khan, 9 O. C. 169 (B.) 

Chamieii and Wells, j.cs. 

References.— S.C.A. No. 247 of 1904, 3 O.C. 
213, 2 O.C. 7, R. 

(15) Wajibnil-arz — custom of pre-emption— 
Specification in the first wajib-ul-arz — cus- 
tom mentioned in the second wajib-ul-arz 
without specification — Muhammadan Law. 

Where the wajib-ul-arz of 1864 gave a right 
of pre-einption to near brethern &o. p and at the 
settlement of 1888 the wajib-ul-arz prepared 
only mentioned that the custom of pre-emp- 
tion was accepted ; 

held , that the custom referred to was a cus- 
tom as recorded in the wajib-ul-arz of 1804 and 
not a custom under the Muhammadan Law. 

Pokhar Singh y. Muhammad Hussain Khan, 

3 A.L.J. 451 = A.W.N. (1906), 205 = 28 A. 679. 
Stanley, c.j. and Knox, j. 

(16) Chaks not constituting villages , pre- 
sumption as to the existence of right of pre- 
emption upon sales of land in— The term 
village in Punjab Laws Act , meaning of— 

The presumption under S. 10, Punjab Laws 
Act, in favour of the existence of a right 
of pre-emption upon sales of land in a 
chak cannot arise unless the chak constitutes 
a 1 village ’ and the persons living in it and 
owning property in it can be called a * village 
community.’ A village or village community, 
under the above Act, cannot, of course be res- 
tricted to mean only a village of one of the well- 
defined types i.</., zamindari, patUdari, bhaya- 
chura, etc., but this does not imply that, when 
the Government demarcates an area.with the in- 
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tention of perhaps some day making it a vi- 
lage, that area becomes a* village immediately 
Government begins to allot lands in it.* When 
Government finally settles it and draws up a 
separate record-of-rights for it, assessing the 
chak as an * estate ’ to land revenue, it may 
become a village community ; till then the 
chak is not a village nor is there any village 
community and there can be no presumption, 
therefore, in favour of the existence of the 
right of'pre-emption in the area. Ham Naraln 
Singh v. Sewak Ram, 21 P.B. 1006. 

JoBKBTONE and IiAL On AND, JJ. 

. References . — 27 1MI. 1897, CG P.B. 1903, 
80 G. 635, R. • 

(17) Sale by occupancy tenant of his mill un 
the site, right of pre-emption in favour of 
proprietor on — 

The claim in this case was for possession by 
pre-emption of a watermill, on the sale of the 
samo by its owner, who was an occupancy te- 
nant on the site belonging to the claimant, a 
proprietor in the village. The vendee plead- d 
inter alia that tho sale was of occupancy rights 
and there was no custom of pre-emption in re- 
gard to such rights and that, in any case, plain- 
tiff’s rights were not superior to his. The first 
Court held that tho vendors had a transferable 
inte rest in the land, that both by law and 
by local custom, rights of pre-emption do 
arise in connection with the sales of mills 
( jemdars ) and of the occupancy rights, which 
the vendors enjoyed in the sites of the same, 
and that plaintiff was and the vendee was not a 
proprietor in the village and, therefore, plain- 
tiff’s right to purchase is the better one. The 
lower appellate Court, however, dismissed tho 
suit, accepting the appeal, holding that the 
property sold were the jandars and not the 
sites of the same and that no local custom has 
been proved to exist under which a right of pre- 
emption arises in connection with the sales of 
jandars. Held , reversing the decision of the 
lower appellate Court, upon tho sale of the mill 
in question by its owner, a right of pre-emption 
must be presumed to arise, because the sale of 
the structure of the mill cannot be separated 
from the sale of tho occupancy rights in the site. 

As regards the price to be paid, held t further, 
that where the market-value of the property 
sold is conspicuously below the price stated in 
the sale-deed and a large part of the considera- 
tion consists of old debts due to the vendee, the 
48 
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amount of the old debts cannot betaken to be 
the real value of that part of the consideration, 
such debts having to be valued as claims not as 
cash. Haider v. Ishwal Das, 22 P.B. 1906= 
115 P.L.R. 1906. 

► Johnstone and Rattigan, jj. 

References . — 75 P.B. 1901, 77 P.B. 1901, JR. 
and 68 P.B. 1902, D. 

(18) Two sucessh'e purchases by same vendee 
— claim to be co-sharer , at date of suit on 
first purchase in virtue of second purchase • 

Where, in a suit for pre-dlnption, it appeared 
that the vendee had, prior to tho date of the 
suit, mode a second purchase in regard to which 
no suit had been filed prior to the date of the 
institution of the suit in regard to the first 
purchase, but limitation hrifi not expired in 
regard to the second purchase ; held , that the 
vendee could n<ft be considered, by virtue of his 
second purchase, to have been a co-sharer at the 
date of the institution of the suit on the first 
purchase. K&leshar Rai y. Nablhan Blbi, A. 
W.N. (1906), 164-8 A.L.J* 246= 28 A. G42. 

Richards, j. 

Reference . — 25 A. 421,7). 

(19) Custom— Contract— Fresh settlement. 

Held , that, if a right of pre-emption was based 

on contract, it would cense, unless specially 
renewed, at a fresh settlement, but if based on 
custom, the burden of proof would be on the 
defendants to show that a custom proved to 
have once existed had come to an end. Mere 
purchase by strangers once or twice unopposed 
was insufficient. Birjanandan Laly.Musam- 
mat Kunwarl, A. W.N. (1906), 174 = 3 A.L.J. 
561. 

Richards, j. 

Reference. — A. W.N. (1904), 128, R. 

(20) Transfer of Land for natural love and 
affection and for past services constitutes 
sale giving rise to the right of pre-emption. 

A transfer of immovable property, where the 
transferor was the maternal uncle of the trans- 
feree and the consideration was found to bo 
natural love and affection, past services, pay- 
ment of part of a debt due by the transferor and 
a promise to pay tbe balance; was held to bo a 
sale within S. 9 of the Punjab Laws Act so as 
to give rise to tbe right of pre-emption. Tho 
fact that part of tho consideration was money 
paid and to be paid by the transferee for the 
use of the transferor, and the addition of past. 
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services and natural love and affection affects 
merely the question of the price at which the 
pre-emptor is to take. XU B&khsh Y. Soldi* 
Singh, 28P.B. 190G«lp7 P.L.R. 1906. 

Reid, i. 

References . — 54 P. R. 1880, 188 P.R. 1889, 2* 
P.H. 1908, 11 A. 1 and 28 M. 70, 72. 


**d the date of actual payment under the 
decree* B. B. Offesor y* Ghutatn Haidar, 8 
A.£.J. 866a A.W,N. (31906), 155^28 A. 61?, 
Stanley, o.j. ysd Bvqsixt, 7* 

( 22 ) Wajib»cd^^iVioe^^«^ gwst t by 
wajib-ul-arir to' anoint arbitrator to settle 
pr^-wajib-ul-ara un&tfofcible. 


(21) Salc^deed— value as evidence— fancy 
price paid— pre-emption on payment of that 
price. 

Where, in a preemption suit, the pre-emptor 
pleads that the price of property in suit is less 
than what the sale-deed describes, the sale- 
deed should be looked upon as the ultimate 
agreement come to between the parties as show- 
ing the receipt of consideration and as being 
the evidence by which the rights of parties 
ought to be determined, unless tlio evidence 
afforded by it has boon rebutted by other evid- 
ence to the effect that the consideration men- 
tioned in the deed had not boon paid and 
received. f 

It is an elementary fact in pro-omption law 
that if a vendoe is willing to pay even a fancy 
price many times its value, for certain proper- 
ty and does pay it, the pre-emptor, who wants 
to take over that property, can do so only on 
payment of that fancy price. 

Rs. 85,000 was the aggregate price of 10 
villages agreed to be sold, but the parties to the 
sale transaction agreed that a separate convey- 
ance should bo executed in respect of each 
of the villages showing the consideration to be 
paid lor each village, held, that there was noth- 
ing to prevent a vendor and purchaser from 
modifying a contract entered into between them 
in any way they pleased or of rescinding a 
contract and entering into an entirely new con- 
tract, Held, also, that the parties had an 
absolute right to arrange that the sale should 
be carried out by separate conveyances and to 
fix the price of each village at their pleasure, 

If the prices were fixod, as far as possible, to 
prevent pre-emption, there was no objection to 
this, provided the purchase-money, os set forth 
in ea?h conveyance, was in each case actually 
paid. 

In this case, the pre-emptor was held liable 
to pay inteiestat the rate of 6 per cent per 
anm m on the sale price mentioned in the sale- 
deed for the period intervening between the 
dato o! hk declining to purchase it at that prioe 


Where the terms of the irqf'ft-tff-art were 
that, when there was a dispute yrith respect to 
the price of a property, the matter should be re- 
ferred to arbitration and, if the parties, did not 
refer it, the Collector should have power; tb' Ap- 
point an arbitrator ; held, that the danse* wa* 
incapable of enforcement and the wgXfr nUan 
did not enable a Court to fix a subsjbtyttte lor the 
contract entered into between tho ^vendor and 
the vendee a different contract with regard to 
the consideration for the sale. Mohl La) Y* 
Chet Ram, 8 A.L.J. 470. 

Stanley, c j. and Bankhji, j. 

(28) — between Hindus in Benares city-modi- 
fication of Malumedan Law to be applied — 
performance of preliminaries necessary — 
meaning and not style of the statement mak- 
ing a claim for pre-emption to be considered. 
In a suit for pre-omption between Hindus, in 
the absence of any allegation or proof as to any 
custom different from or not oo-extensive with 
the Malioniodun Law, that law j^ust be applied 
£o the case, and tho performance of the preli- 
minaries required by that law, as conditions 
procodent to the perfection of that right, must 
be performed. According to the Hedaya it is 
the meaning and not the style of the statement 
making the claim that is to bo considered. 

Held, therefore, that a claim couched in the 
words : “ I have a claim for pre-emption on 
this house. If any one also purchase it, I shall 
be put to inconvenience. Go at this very mo- 
ment and take the money from Shoshi Bhushan 
Sircar and tell Ram Charan and Chakauri Devi 
to return the house by taking the money, ” 
clearly evinced a desire on the part of the pre- 
emptor to claim the right. Where the words 
used are a mere statement of the fact that the 
speaker had a claim for pre-emption, the require- 
ments of the Mahomedan Law would not be 
satisfied. Ohakaurl Devi y. iundasf Devi, 8 
A.LJ. 338~A.W.N. (1906), 1449*28 A. 690. 
Knox, j. 

(24 )— Vendee declaring sale fictitious— Decree 
by first Court declaring right of pre-emption 
—Bight of appeal— Sufficient interest* 



.m 
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' ; Wnbtaimi ‘ti&tafc the ;C6ufrf oi flat. a ' 

his riglfc tepre-Ctept in regard 
■ ^ which 8 ^iw^brNA ta^iatotffbt 

lands mdjfeu^ rto hfe wife* [tit, m Keii of part 
'^irf^r*ibwwf; *#’* defence was that she and 
herhttsban4 wore on bad terms and that the , 
sale-deed.was fictitious and intended to defraud 
her, of Iter dower:. N appealed and the lower 


appellate Corot allowed the appeal, holding that 
the, sale was fictitious. Held, that N had an 
. interest entitling her to appeal. Wasiuzkaman 
ir« Hoslraa Blbl, A.w.N* ( 1900 ), 160=3 A.L.J. 

%a; ■' • -* v - 


.. Airman* ii » 


Referenced N.W.P.H.R. 412, D. m 

(25) Construction of wajib-ul-arz — Retention 
of same wajib-ul-arz after division of village 
into mahals— Hissedaron deh Hissedaran 
patti, 011 the same footing. 


Where a village was divided into three mahals 
and the new wajib-ul-arz which was prepared 
for one of them, A.M., was copied verbatim 
from the wajib-ul-arz of the village before iivi- 
sion and elearly put hissedaron deh and hisse- 
daran patti on the same footing, held , that a 
00 -sharer in the mahal A.M., had no right of 
pre-emption in regard to property sold in A.M., 
as against a co-sharcr who, though he had no 
share in the mahal A. M., was a co-sharer in 
one ol the other mahals . 8 ardor Singh v. IJas 
HusainKhan, AAV.N. (1006), 184 =28 A. 614. 


'Stanley, c.j. and Knox, j. 


Reference.— 22A. 1(F.B.), D. 

(26) Acquisition of footing in a village by 
vendee by acceptance of gift of shamalat — 
Gift, whether incomplete without delivery 
of possession. 

. Sait for pre-emption. The defendant-vendee 
pleaded that he had acquired a footing in the 
village^ virtue of a gift of a share in a shami - 
lat frbm a proprietor and as such his rights 
were equal to those of the plaintiff-pro-emptor. 
The latter Maintained that the gift was a trick 
to defeat the pre-emptor and that the same was 
invalid for wait of delivery of possession. Held , 
that the gift relied on by defendant gave 
him righte equal to those of the plaintiff ; and 
that there was nothing illegal or fraudulent in 
the defendant's having accopted a gift, even if 
such; acceptance ( was With the avowed object of 
■ T obtaining a footing in the villilge and (2) that. 
*h* gift Was Valid, wren without delivery of pos- 
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session, because the donor had dOhe, all he ooulds 
tp complete, the gift and had exported the 
donee, because the subject-matter of the gift in 
this particular case wls incapable of physical 
possession and also because the question -of the 
incompleteness of the gift was one that cropped 
up not between the doner and the donee hut 
between the latter and a third person (a). Par- 
tab Singh v. F&tta, 45 P.R. 1906*120 P.L.R* 
1906. * 

Johnbkone and Rattioan, Jj. 

Reference.. — (a) 45 P.»' 1901. J?., 21 P.L. 
R. 1901, 28 B. 81 and 11 C. 121 (P. C.), F. 

(27) Appeal by purchaser from a decree for 
pre-emption— Lower Court's decree con- 
firmed on appeal— Tyne for payment of 
purchqse-moncy , whether appellate Court 
bound to fix— Omission to fix such time in 
appellate decree , effect of— 

In deciding an appeal by a purchaser from a 
decree for pre-emption and dismissing the 
appeal in confirmation, of the lower Court's 
decree, it is not obligatory on the appellate 
Court to fix a period subsequent to the. date of 
its decree within which the price fixed by . the 
Court below is to be paid. 

It is settled by the weight of authority that 
when a decree Inis been confirmed, reversed or 
modified by the Court of appeal, it is the appel- 
late decree that is the Subsisting decree capable 
of execution. Where the appellate decree con- 
firming the original decree for pre-emption does 
not fix any period of time for the payment of 
the pre-emptive money, the true meaning of the 
appellate decree is t^at the terms of the decree 
confirmed thereby are approved and maintained 
intact, and Among them the provision in the 
orginal fixing the date or time for payment of 
the pre-emptive money. < 

When a decree is under appeal, the matter 
disposed of by it is re-opened and it remains in 
abeyance, but the confirmation of stoch decree 
in appeal restores its provisions just as they 
stood when it was passed. To hold, therefore, 
in case, like the present that the time for pay- 
ment fixed by the lower Court is to lie attached 
to the deeree passed on appeal confirming the 
decree of the lower Court involves a contra- 
diction in teems the confirmation of the decree 
really resulting in the alteration of it and es- 
pecially Where the appeal has been dismissed 
under 3. 551* Civ. Pro. Code, the result of 
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such action would be that without hearing or 
even giving notice to the respondent the appel- 
lant would have his case altered in his favour 
to the prejudice of the respondent, a result en- 
tirely opposed to the provisions of the Civ. Pro. 
Code and to the dictates of natural justice. Ho 
where no fresh period is fixed for payment by 
the appellate decree, the time fixed by the lower 
Court stands, and where such time is a period, 
no fresh period is to he taken as given by tbe 
appellate Court and such time must bo calcu- 
lated from the date of the orgin.il, and not that • 
of the appellate decree. From the simple pro- ■ 
position that, in the case of appeals, the appollutc | 
court's decree is the only one that subsists, it j 
does not in any way follow that fresh timo 
equal to that fixed in the first decree must 
necessarily be alloyed to the pre-emptor from 
the date of the appellate decree disfynissing his I 
appeal. Where the appellate Court itself fixes 
fresh time, however short, no difficulty arises 
and in such a caso, the orginal decree is uot 
confirmed but varied pro tanto. Wasawa Singh 
y. Lai Singh, 48 P.R. 1900 (F.B.) = 104 P.L.K. 
1906. 

Clark, c.j, and Reid and Chattehji, jj_ 

References.— 88 P.R. 1898, overruled, 11 A. 
340, Visa. 67 P.R. 1895, 18 A. 223, 18 A. 455, 
F. 

10 P.R. 1895, 11 A. 267, 11 B. 172, 13 C. 13, 
22 C. 4C7, 15 M. 170, R. 

(28) Punjab Laws Act, S. 1U (b)— Mean- 
ing of expression * order of relationship ’ , 
as referring to order of succession under 
customary law . 

In this case, the question was referred to the 
Full Bench, whether the expression ’ in the 
order of relationship ’ in S. 12 (b) of tbc Punjab 
Laws Act, should be interpreted literally or 
with reference to the meaning, it should bear 
in cases of succession to landed property , under 
the customary law of the Punjab ; that is to 
Bay, whether the expression should bo held 
equivalent, to 1 in the order of succession ’ and 
to cannote regognition of the right of, re- 
presentation in calculation of relationship in 
eases of pre-emption and it was held, agreeing 
entirely with the judgment of the Division 
Bench, that the words really mean 11 in tho 
tifcitejjt of succession ” as heir. Such interpreta- 
tion alone would accord with tho Jaw as it has 
prevailed among the agricultural population of 
the Punjab. In construing the expression * in 


Pre-emption.— (Conf in tied), '■ 

tlye order of relationship’ used in tho above 
Act applicable to the Punjab, it must be borne 
in mind that, their degrees of propinquity to 
the same common ancestor, are regarded as of 
no moment arid it iP therefore no twisting of 
the meaning of the language to treat ‘relation- 
ship’ ns not synonymous with ‘propinquity’ , 
and ‘order’ with ‘degree’. On the other hand, 
if the other and literal interpretation be adopt- 
ed, it would result in the introducing of females . 
(the wording not being ‘agnatic relationship’), 
destroying the whole fabric of customary law 
relating to land-holding among agriculturists in 
Punjab and doing away with the very found- 
ations of the law of pre-emption. Karim Bakhsh 
y. Jehandad Khan, 74 P.R. 1906*137 P.L.R. 
1906. 

Claiik, C.J., Chattebji and Jhonstone, jj. 

References. — 52 P.R. 1896 and 98 P.R. 1894, 
R. 65 P.R. 1878 & 11 1 P.R. 1882, overruled, 
27 P.R. 1893, D. 

(29) Punjab Pre-emption Act II of 1905— 
Conditional sales of land under deeds of 
Baibil wafa, whether subject to pre-emption 
tii case of agricultural lands. 

Tho Punjab Pre-emption Act makes a dis- 
1 tinction between mortgages by conditional sale 
; of agricultural land and of other immovable 
| property, so far as regards their being subject 
to the exercise of tho right of pre-emption. 8.4 
! of the Act limits tho right of pre-emption to 
1 sales, in the case of agricultural land, ( and 
; makes foreclosures also subject to pro-omption 
i in the case of other properties. Conditional 
I sales under deeds of Baibil wafas executed be- 
fore Punjab Act II of 1905, relating to agricul- 
tural lands could not therefore be properly 
subject to pre-emption, it being necessary for 
the mortgagee in such cases to apply for fore- 
closure. Bam Pershad y. Hira, 87? P.R. 1906. 
Reid, j. 

(30) Sale of equity of redemption in favour of 
mortgagee— Extinguishment of mortgage — 
Right of pre-emption is right of complete 
substitution . 

In the absence of any intention to keep the 
mortgage security alive, the sale^of equity of 
redemption to the mortgagee extinguishes the 
mortgage, and the person having right to claim 
property by right of pre-emption, on a sale of 
the property, is entitled to recover ite possession 
on the sale of equity of redemption to. the 
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mortgagee, when the intention to keep t|e 
mortgage-security olive i%negatived. 

A right of pre-emption is not merely o right 
of re-purchase, but a right *>f complete substi- 
tution in the plaoo of the vendee. 

A pro-emptor, by reason of pre-emptive right, 
is entitled not merely to have the snlo transfer- 
red to him* hut also, to be vested .with all bene- 
fits which legally flow from the sale. Ahmad 
Bh&h v. W Alidad Khan, 8BP.L.R. 1006 =98 
P.R. 1906. 

Rattigan and Lal Grand, jj. 

(81) Wajib-ul-arz— construction— transfer of 
muafi and Khalsa. m 

The wajib-ul-arz of a village provided that, 
when a share ill the Khalsa land is sold, the co- 
sharers iu a certain order will have a right of 
pre-emption and when muafi is sold to a strang- 
er “ the right of pre-emption shall arise as re- 
gards that transfer.” Jn a suit for pre-emption | 
of a muafi share, held , that the condition as to ] 
pre-emption in respect of the reyenue-paying 
land governed the muafi land also, save that the 
co-sliarers in general had a right to pre-empt 
the muafi land, whereas in the case of Khaim 
laud, there was a gradation among the co- 
sharers. Rang Lal y. Kamta Prasad, 3 A.L.J. 
515=A.W.N. (1906), 247. 

Aikman, j. 

(32) Hindu Laic- joint family— Right of pre- 
emption— other members co-sharers for 
purposes of pre-emption- -wn\ ib-ul-arz. 

Members of a joint Hindu family, other than 
tho member who is recorded in the Collector's 
books as a sharer iu tho mahal , are co-sharers 
for the purposes of tho pre-emption, within the j 
meaning of the xoajib-ul-arz (a). i 

The wajib-ul-arz of a village provided : ‘ ‘ when ; 
a share of any lambardar is to be sold or mort- j 
gagod, then the mombers of his family can first ; 
claim pre-emption, and in case of their refusal » ] 
other oo-sharers may do so.” ! 

Held that, where a vondor who was also the : 
lambardar, lived jointly with his son, the latter i 
could claim pre-emption iu view of the terms of 
the wajib-ul-arz. Raghu Nath y. Mussammat 
B.hat Begam, 3 A.L.J. GU=A.W,N. (1606), { 
340. j 

Stanley, c,j. and Knox, j . 

Refemiec.~{a) 7 A. 181, 22. 
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(83) Wajib-ul-arz recoriing custom of— previ- 
ous one giving no ouch right— the latest 
silent — The nght never claimed in respect 
of other sales— custom fallen into desuetude. 

Where the wajib-ul-arzesoi a village prepared 
|' respectively, in 1860 and 1871 afforded evidence 
of the existence of a custom of pre-emption, 
but that of 1886 proved that no such custom 
existed and the latest wajib-ul-arz was silent as 
to such custom, there also being evidence of 
sales taking place in the village, without the 
right being ever claimed, held, that the lower 
Court wus justified in holding that the custom 
had not been satisfactorily proved. Gulab Singh 
y. Jag Ram, 8 A.L.J. 646=A.W.N. (1906), 249. 
Stanley, c.j, and Knox, j. 

(84) Wajib-ul-arz— Clause ^incapable of en- 
forcement. 

A wajib-ul-hrz contained the following 
clause: — 

“ If a co- sharer, being in collusion and concert 
with a stranger gets an improper and un- 

reasonable price settled for (Jim property through 
animosity or with tho intention of causing dis- 
turbance in the village, and if thoro boa dispute 
as regards the price, the price shall bo settled 
by an arbitrator, who shall he nominated by 
mutual consent. If none of the parties be wil- 
ling to refer the matter to arbitration, tho 
Collector shall have power to appoint an 
arbitrator on behalf of the Government and to 
have the price settled.” 

Held , that the clause iu question could not be 
enforced. The Collector has no power on behalf 
of Government to appoint an arbitrator and the 
Court is not entitled to vary the contract enter- 
ed into between tho vendor and vendoo. It 
cannot fix “ a reasonable price ” or, indeed, any 
price other than that actually paid, Chaudhart 
Mehi Lal Singh y. Lakhpat Singh, A.W.N. 
(1906), 218. 

Stanley, c.j. and Bakerjj, j. 

(85) Decree— Mortgage— Costs— Set off . 

A judgment, dated the 24th September, 1904, 
in favour of tho pre-emptor under a foreclosure 
decree directed payment within two months of 
Rs. 2,100, together with the costs, if any, 
incurred by the purchaser in obtaining tho 
order absolute. The corresponding decree con- 
tained the words “ together with the costs of the 
purchaser in the foreclosure case, if any”. The 
decree also awarded tho plaintiffs a sum of Ks, 
117-4-0, as costs* 
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The Ba. 2,100, vra* paid withiu the time 

fixed, ' 

On the 24th .February, 1905, tho judgment- 
debtor* ciaimedlhattfiey wore entitled to be 
teetered to poseetoiosi'tosd that the suit must be 
deemed to jum been dismissed, inasmuch a* 
the easts, amounting to Rs. 25*12-0, of the pro- 
ceedings relative to the order absolute had not 
been' deposited. 

Held, that the Rg. 117-4-6, could be set off 
against the Rs. 2512-0: that the Rs. 2,100 


ift eaeh of its i*tfii,tfce rsHtmut he 

- interpreted 

own » share in the particular p«t&w-*iiiijA«t, ih 
which the pr^pff^eeldie situate, ImVbappfcns 
to be a share^hblder in the vplagp tp wjhich^ the 
patti belongs, ik entitled to claim pi^emptipn as 
against an oiitsIdoY, ip other words,e*ery co- 
shsrfer in the Village is iiece^sarily to be held 
entitled to preempt, though he-doesnot happen 
to be a sharer in the partioulan paftf in Ques- 
tion. Janhlv. Ram Pariah Singh, 28 A. 286. 


deposited was therefore in excess of the octdal 
sum payable under the decree and that the 
judgment-deptors’ claim failed. Perm&nand 
Raotv. Oobardan Bahai, A.W.N. (1906), 198 
s=3 A. L.J. 804=28 A. 676. 

Banebji and Aikman, jj. 

Reference . — 18 A. 228, R. * * 

(3G)Firstdetnand— Talab-i-mawasibit — Power 
Qf general attorney to make first demand 
—Pleadings— Proof that person is general 
• attorney— Practice. 

Where the plaintiff in a pre-emption suit 
alleged that the first demand or talab-i-mawa - 
sib at was made for him by his general attorney 
and the defendant did not deny that the person 
in question was the general attorney of the 
plaintiff, hot in fact no mnkhtarnama or copy 
of it was filed, the original being filed in an- 
other appeal then ponding before the lower 
Appellate Court: 


Bakeiui and RxchaUPSjJJV, 

Reference . — 22 A. 1, fi< : 

(38) c Safe by joint owner of his share— Subse- 
quent “Mortgage" of the remaining: pro- 
petty by the other joint owner— Mortgage 
really a sale— Whether latter joint owner 
has right to pre-emption. 

Whore two persons were equal joint owners 
of a certain property, and one at them sold his 
share and, subsequently, the other alienated his 
share, under a transaction, which woe alleged 
to be a mortgage, but was in reality a sale, and 
there were no circumstances contemplating 
redemption, the latter joint owner cannot after- 
wards sue the former for pre-emption, as the 
plaintiff (latter) is no longer a ^co-sharer at the 
date of suit. Anwar Hasan y. Umatul Karim, 
145 P.R. 1906. 

JOHVBTOHE, J. 


Held that, looking to the pleadings, the lower 
appellate Court, if it had any doubt on the 
point, should either have examined the other 
record or at least have given the plaintiff an 
opportunity of filing the mukhtarnama ora 
copy. 

Held, further, that the first demand or talab- 
i-mawasibat can be made by a general attorney. 

Musna Khan v. tifcada Singh, A.W.N. (1906), 
177 *>*8 A.L.J. 798 *28 A. 691. 

Aikmak, J. 

References.— X A. 521, 7 A. 41, K, W.R. 
(1864), 219, R. 

(37) Wajib-ul-arx, eo$istruction of— Rigid of 
pre-emption, conferred on share-holders in 
ilte village or its pattis. 

? ^-^? epe, ^ on ® aitet ^h® division of a village 
the right of pre-emption was con- 
:tST tbc subsequent wajib-uUars upon the 
' sh^ Kbldew of the village and also upon those 


Rejerences:— 100 P.R. 1895, 78 P.R. 1904, D. 

(39) Sale to a stranger with the concurrence 
of a co-sharer— purchase by the co-sharer 
concurring— revesting— suit for pre-emption 
maintainability of. 

The object of pre-emption is to keep strangers 
out of the co-paroenary body of a village, and 
to maintain the unity of the co-parcenary body. 
If, before pre-emption proceedings are institut- 
ed, the property has found its way into the 
hands of co-sharers, there is no reason for 
allowing pre-emption, whichis, by the way, a 
very weak right. * J * 

Where certain property was sold tp a 
stranger, with the concurrence of tvro of the 
co-sharers, but, before tfaeauitfor pre-emption 
was instituted, they again pus^itased lb, held 
that the suit could not be ipainUined. The 
fact, that tjie co-sharer concurring could not 
maintain a ' suit ' ' for ; pre-^ptidn,'' ) does not 
preclude him from puw^ up a 
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rwe|«iW^V j>ropecty inhn^.IMtoi 

• *“•*» #*,&.*. • j|fR **. 

~.s4rnii ^.-: ;; •. ..//, .,•.•* ^.,.-a ;. 

■- .BsrioitA^' c<**t end Rub^iote,*. ; >>. ;* •■ 

' ^ ' c JR. "?'*■ .£;• * ' 

(40f ; W*8^M;*r^^ 

/w . * r ,f ; ■ * ■-* 

yba*9 thereoifcal in a wctfip-ularz does not 
oteilrijr show tyat it ft & record of a contract, it 
»«*\bb hei% to be record of custom (a). 
Where a wi&HbuUar* provided that co-sharers 
wished to 4 ‘record the matters entered below 
and that they will remain bound by it, " *i£ 

. in matters of transfer it provided that, at the 
the time of transfer, “it shall be necessary 
{kuim hoga ) " for a co-sharer to transfer to his 
oo-sharers, held that the reoital was not a 
record of contract and that the words latim 
hoga did not make it a record of contract. 

It is always dangerous to construe one 
wajib-nLurz by another. Baldeo Bahai v. 
Xaftifthir, 3A.L.J. 850. 

ILmaN, X. 

Reference :—(a) A.W.N. (1897), 8, F. 

(41) Wajib-ul-arz — Construction of document 
— Custom or contract . 

The Wajib-tU-urz, bearing date 1872, of a 
village, in respect of the sale of land in which 
a claim for pre-emption was made, contained, 
under the heading “ Bights amongst oosharers 
based on custom or special agreement,” the 
following provision as to the price to be paid 
by pre-emptors : — “If there be a difference 
between a seller and a pre-emptor as regards 
the amount of price, it shall be settled as fol- 
lows : — In case of sale, Re. 1 per hachha bigha 
of the eulturable land, and in case of mortgage, 
annas eight per kachha bigha of the eulturable 
land." This provision, did not re-nppear in the 
existing settlement. 

Held tjtiat the provision above Bet forth indi- 
cated the existence of a contract between the 
co-abarer*. and not of a custom. Jagan Nath 
Singh y. Lula* Kunwar, A. W. N. (1900), 808. 
Stanley, o.j. and Burkett, jr. 

Reference:— 8 A. 109, R, 

(42) >Jfato2s byvendee to vendor, when could 
- offeM right of pre-emptor-*Sale to stranger 
. of a eoroccupanfs entire share, effect o/. 

In cases to which' the Muhammadan law of 
ph|-«mptloD ^ applicable, It has teen held, onr 


.the authority of the Bfedaya, that, once the 
bright of pre-emption had acotue^ io subset 
quentdissolatiou qf the oontraot, ^ the 
parties to it, could disqplve such right ^aj* 
Further, apart from the Muhammad/ift fcaw, 
the power to defeat the rights of the pre^empt- . 
Or tastsonly up to tho institution of the pro* 
emption suit and a fortiori does not last after 
the passing of the decree in the suit, So, on 
the passing of sudh a decree, theright under It 
cannot be defeated by any subsequent resale by 
vendee to vendor. Also, even before the institti* 
tion of the suit, it would appear that a stranger- 
vendee of a co-occupant's entire share cannot 
defeat the pre-emptor's right by reconveying 
the share to the vendor. Ganpatia Mahadasa 
v. Joomabhai, 2 NX.R. 150. 

Batter, a.j.c. 

References \±{e) 18 W.R. 832, R . 90 A. 100, 
21 A. 374, 21 A. 441, 28 A. 247, 20 A. 889, A.W, 
N. (1884), 169, R f 

(43) Jurisdiction of sale officer to selltn con- 
traventkm of the order* passed by the Court 
executing the decree— Invalid Sale in exe- 
cution of decree— Sale in spite of the order 
staging the sale , effect of, on light of co- 
sharer to claim pre-emption . 

The plaintiff claimed pre-emption on the 
ground that he was a co-sharer in the mdhal, 
in which the share sold was situate. The de- 
fence was that the whole share of the plaintiff 
paving been previously sold up, in execution of 
a decree against him, he was not a co-sharer and 
as such entitled to pre-empt. * 

It was found that the officer conducting the 
sale had wrongly sold up the entire share of 
the plaintiff, *in ignorance of an order, of the 
Gourt executing the decree, staying the sale of 
the wfeolq share and directing only a portion 
thereof to be sold. 

Held , that the sale of the entire share was 
invalid, the officer conducting the sale having 
no jurisdiction to sell in contravention of 
the order of the Gourt executing the decree 
and, therefore, the plaintiff was still a 
co-sharer in the imhal and, as such," entitled to 
claim pre-emption (a). Baton, Biftgh v. Dular 
Blngh, 9 O.C. 989. 

Chauieb and Evans, j.cs. *' 

References ^ A. 96, JPV, 2i A. 140 and 

aiC,0(P,C.),^ v 
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Fpe-empUon.— (Con/in««l). 

• 

(44) Admission of rentier in sale-deed and 
vfritteh statement as to part-payment, of 
price by vendee— Decision of question as to 
payment of price between vendor and vendee 
in a suit by pre-emptor. 

Held, that, in a suit for pre-emption, where 
there is a dispute between the vendor and the 
vendees, the defendands in the case, as to the 
amount to he paid by the plaiptiff and as to the 
terms on which he is entitled to a decree and 
the Conrt decides the amount to be paid by him 
and how much out of it to each of the defen- 
dants, it is as much a decision between the 
defendants as between the plain! iff and the de- 
fendants and is thenceforth binding on both 
the defendants. Raja Rampal Eingh v. Muft- 
lamm&t HafUa, 9 p.C. 808. 

Chamler, j.c. • 

Reference : — 8 O.C. 2R8, R, * 

' (45) Property sold not in actual possession of 
vendors— Laic suit, sale of a share in a— 
Sale f or purposes of litigation —Ondh Lotus 
Act (XV IT l ofU7G), Chapter II. 

By a sale-deed, the vendors purported to sell 
to the vendees a right to prosecute a law suit 
on their behalf in order to recover actual posses- 
sion of the share inherited by them from tlioir 
mother. A portion of the consideration money 
was paid in cash but the greater portion was 
left with the vendees to earn’ on litigation in 
different Courts between the vendors and one J 
who was in actual possession of the property . 

Held , that this being the caso of a sale of 
property notin actual possession of the vendors, 
it was not such a sale of immovable property 
which could lie the subject of pre-emption as 
contemplated in Chapter II of the Oudh Laws 
Act (a). Khurthald All v. Rashid Husain, 9 0. 
C. 881. 

Chamiea and Evans, j.cs. 

References (a) 81 C. 49G, 8 O.C. 9 and 9 0. 
C. 86, R. 

(46) Right of, by reason of vicinage, with res- 
pect to mercantile property. 

The point? to lie determined in this case was 
whether the custom of pre-emption obtained 
with respect to the property in question, which' 
woe essentially a block of shops or mercantile 
property on the whole. Held, it is a well- 
rocognibed rule that, in the absence of a special 
custom to the contrary, pre-emption does not 


Pre-emption.— (Con/migjdJ. f ^ ‘ ’ 

expend to shops (a) ; and, the plaintiff, in this 
ease, not having proved any special custom, the 
property iu question, which was mercantile 
propel ty on the wheje, must be held to be not 
subject to pre-emption* The fact that some 
portion of the property consisted of residential 
quarters could not make any "difference in the « 
mercantile nature of it as a whole. Bagwan 
y. Har Prasad, ill P.R. 1906. 

Kensington and Chitty, ij.‘ 

References: — (a) 17 P.R. 1895 and 58 P.R. 
1?00, F. 64 P.R. 1887, 108 P.R. 1895 and 2 
P.R. 1903, R, 

(47) Right of, in regard to kothris attached to 
shops, obtaining in Katra Filial Singh , 
Amritsar, 

Suit to pre-empt, by right of vicinage, certain 
kothris attached to shops in the Amritsar city. 
The chief contest turned., on whether the 
premises wore in Katra Nihal Singh or not and 
as to that ; the plaintiff's allegation that the 
property lay in Katra Nihal Singh was found 
correct. On the findings in various prior deci- 
sions and on the unrebutted evidence let in by 
the plaintiffs, it was held that a custom of pre- 
emption in regard to shops obtained, on the 
score of vicinage, in Tlaxar Pap run, Katra Nihal 
Singh, where the shop's property in dispute lay. 
Attar Singh y. Sant Singh, 113 P.R. 1906. 

Johnstone and Hitrry, jj. 

Reference 58 P.R. 1900, R, * 

(4£) — by right of vicinage , in respect of house 
projierty , whether obtains in Delhi— Pre- 
emption Act , 1905 , S,6. 

The question really in issue between the par- 
ties to this suit was whether or not a custom to 
,pre-empt by right of vicinage prevailed in Kucha 
Aqual Khan, Delhi, where the house in question 
was situate. Held, the plaintiff having succeed- 
ed in proving that the custom obtains generally 
in Delhi, he was entitled to claim that he has 
shown it to exist in the particular locality . 
within £>elhi, and, also, on'a review of authori- ' 
ties and precedents, it was clear that such a cus- 
tom obtained vory generally in the City of Delhi ,a 
Muhammadan City of Muhamadan origin. Held, 
further, that, for proving the existence of a cus- 
tom of pre-emption within any specified area 
forming a sub-division, within the meaning of 
&. 6 of the pre-omption Act of 1905, instances of 
its exercise within that area must be produced. 
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(Continued) Pn-emptfon.— (Coneludef). 

bot tsMunoM in ether neighbouring sub-c&vV (53) ; Suit for — Share in a. UtW knit *>Wt-—Sal 0 
•idn»* jiMiiBtbeeii^ molding tfai nr«» -art’rofe- ol ft.loubtful^iightH-See Act XV1H op1870 

vant ani) tteeful to strengthen theevidaiiee of" (OuixH Laws), No, 8, 90. 0. 86 (8), , 
tho’existenoeoftuoh custom, ibdnlia Bt( *• (68) Suit for, — of lancf not paying Government 

VAlaitl Bofara, 190 P, B . 1906. 


. Rezo, <a.J. & Bobebtson, j, 

* R«/W«neeii-81P.R. 1906, 64 P.R. 1887, 17 
P A. 1908, 106 P.R. 1895, JR. 68 P.R. 1870, 21 
P.R. 1900, J>. m 

(40) Properties used as residence, used for 
business also— Use for business p urposes not 
to after. ihe character of the property . 

A suit lor possession by pre-emption, of cer- 
1 tain premises, in Delhi. The principle use to 
which the premises were put happened to be that 
of residence and it was held that, though business 
may be the object of such residence, the proper- 
ties could not for that reason be deemed to have 
lost their character as residential properties and 
to have become mercantile property, entirely, 
for the purposes of pre-emption. Held, further, 
that, .even if the property were shop property, 
properly so called, it could not he contended 
successfully that the right to pre-empt is not 
exercisable in the case of sales of shops at 
Delhi (a). Nawal Keahore v. Amir Khan, 
122 P.R. 1906. 

Kensington <fc Chitty, jj. 

Reference : — (a) 81 P.R. 1906, R. 

(50) Mortgage of property sold— Receipt of 

mortgage money by pre-emptor from vendee 
without protest-waiver of right of pre-emp- 
tion. % 

Where property claimed by the plaintiff by 
right of pre-emption was mortgaged with him, 
and the plaintiff , without protest, accepted the 
mortgage money from the vendee, 

held, that the plaintiff must be deemed to have 
waived his right to pre-empt. Mehta Chandrae 
y. Malik Itb&r Khan, 154 P.L.R. 1906. 

Rattigan A Chitty, jj. 

Reference 188 P.R. 1888, R. 

(50-a)— against under-proprietor, proprietor's 
suit for— under-proprietor not residing in the 
village— residence in village— village-communi- 
ty, member of— See Act XVIII op 1876 (Ouwf 
Laws), Nq. 4, 90.C. 271. 

(51) Custom of — , whether prevalent in Taraf- 
Ravi, Sub-division of Multan City— See Custom, 
No. 1, 42 P.R. 1906. 


revenue, valuation of — See Court Pees Act, 
•No. 4, A,WtN # < (1906), 66* ■ 

(54) Custom of— by vicinage in. respect, of 
houses— See Custom (Peculiar to Punjab), 
No. 22, 75 P.L.Dt 1906. 

(55) . Custom of, by right of vicinage — See 
Custom (Peculiar to Punjab), No. 28, 88 P, 
R. 1906* 

(56) Suit for— iu respect of a definite share 

in a Bhaiyachara Village— Court-fees — See 
Court Fees Act (VII op 1870), No. 5, 3 A.L. 
J. 511. # 

(57) — On sale of agricultural land on ground 
of vicinage — Alstom — See Custom (Peculiar 
to Punjab), No. 89, 77 P.R. 1906. 

(58) Custom of— in respect of house property 
in Katra Moti Ram in the city of Amirtsar — 
Sco Custom (Peculiar to# Punjab), No. 45, 99 
P. R. 1906. 

(59) Houses — Mohalla Mashad in Sonepat 
town in Delhi District — See Custom (Peculiar 
to Punjab), No. 49, 85 P.L.R. 1906. 

(60) Custom of — presumption as to existence 
of— See Act IV j>f 1872 (Punjab Laws), No. $, 
110 P.L.R. 1906. 

(61) Suit for — in respect of a sale under a 
clause of conditional sale by foreclosure of a 
mortgage— Limitation— See Limitation Act, 
No. 87, 112 P.L.R. 1906. 

(62) Suit for— See Act XVIII of 1876 (Oudh 
Laws), No. 2, 9 O.C. 211. 

(63) — by right of vicinage, obtaining in case 
of sale of house property in Amritsar— See Cus- 
tom (peculiar to Punjab), No. 57^40 P. R. 
1906. 

See, also , J, 701-779 ; Act IV of 187% (Punjab 
Lairs), No. 3; Customs 1 (Punjab), 
Nos . 6 , 9, d 30; Limitation Act, Nos. 
46, 40, 47 ; Mahomedm Law ( Pre- 
emption ), Nos. lpnd 6 ; and Plead- 
ings , No. 4. . # , , 

Pre-emption Suit. 

See I, Limitation Act, No. 18, 

Preliminary pofe&t. 

See I, Civil Pro ; Code t No, 891. 



m THE (ftjRBENT IND EX, 1906. 


772 


Prescription. 

(1) Whether a right for the discontinuance 

of a procession of an idol can bo acquired ty — 
See Religious Endowments, No. 1, 16 M.L. 
J. 150. c 

(2) Acquisition of a title by — to a place used 
as a burial ground for a long time— See Maho- , 
mkdan Law (VVakp), No. 4, A.W.N. (190G), 
159. 

(8) Right to prescrilie for, title to a space 
occupied by a building — projection of building 
—See Limitation, No. *2, 16 M.L.J. 281. 

Prescriptive right. 

Claim under, not inconsistent with relief 
on ground of proprietary right — See Alterna- 
tive Claim, No. 1, 4 CVL.J. 867. 

Presidency Small Cause Court. 

See I, Civil Prd . Code , No. 42. 

Presidency Small Cause Courts,Act. 

See under Act XV op 1882 (Imperial). 

Presumption. 

(1) — as to possession of waste land — See Res 
Judicata, No. 8, 9 O.C. 82. 

(2) of marriage from co-habitation— See 

Hindu Law (Marriage), No. 2, A.W.N. (1906), 
204. 

(3) — of time being the essence of contract in 
case of sale, with payment of vendor’s debts as 
consideration— See Contract Act (Tr a van- 
core), No. 1, 21 T.L.R. 119. * 

(4) — as to the correctness of entries in a 
Record of Rights— Sec Act VIII op 1885 
(Bengal Tenancy), No. 41, 11 C.W.N. 48. 

(5) Against hori lability of maintenance grant 
— Sec Maintenance, No. 2, 4 C.L.J. 899. 

(C) — in S. 108 B of the Bengal Tenancy Act, 
applicability of, to a suit instituted before the 
publication of the Record of Rights- Soe Act 
VIII op 1885 (Bengal Tenancy!, No. 42, 4 
C.L.J. 51ft 

See, also , J, Evidence Act , No . 32. 

Primogeniture. 

See 7 , Hindu Law [Inheritance) , No. I. 

Primogeniture 8anad. 

See I, Act 1 of 1869 (Ottdh Estates), No. 1. 

Principal and Agent. 

ii 

(1) Person described in contract an principal, 
admissibility of evidence to show the real 
fact of the agency of, to a certain other 
person. 


Principal and Agent.— (Concluded). • 

Where a party is described on the face of a 
contract as owner, ftiough, in fact, he is only 
an agent of such owner, evidence cannot be 
received to* show the fact of his agency, so as 
to give the principal the right to sue on the 
contract because, where a person signs a con- 
tract in his own name, without qualification/ 
he is prima facie to be deemed to be a person 
contracting personally, and, in order to prevent 
his liability from attaching, to him as such, it 
must be apparent from the other portions of 
the document that ho did not intend to bind 
himself as principal. Pullan Filial alias Eravi 
Govindan v. Raman Ramaru Koohunim Kar- 

■ thavu, 21 T.L.R. 125. 

I 

| Govinda Pillai and Padmdnabha Aiyab, 

34 . 

Reference :-12 Q.B. 810, F. 

(2) Implied authority of agent to borrow — 
Liability of principal — See Contract Act, No. 
44, 38 C. 348. 

(3) Rights and liabilities of undisclosed 
; principals under the contract Act and under 
j the Negotiable Instruments Act — See Act 
i XXVI of 1881 (Negotiable Instruments), No. 

! 4, 1 M.L.T. 377. 

i See , also, I, 780-782; Accounts , Nos. 4 and Si; 

| Arbitration , No. 8; Contract Act , Nos. 30 

| and 33; Limitation Act , Nos. 69 and 71. 

' Printing Presses Act. 

| See Act XXV of 1867. 

j Priority. 

■ (1) — over purchaser in execution of decree 
! under prior unregistered mortgage, of subse- 
' quent registered purchaser without notice of the 
1 mortgage — See Mortgagor and Mortgagee, 

No. 6, 4 C.L.J. 490. 

(2) — of mortgage by Receiver for preservation 
of estate, over subsequent equitable mortgago — 
See Mortgage (Equitable Mortgage), No. 2, 

4 C.L.J. 495. 

Privy Council. 

Appeal to, — Valuation of appeal — Inclusion 
of mesne profits in valuation — See Appeal 
(Privy Council), No. 7, 38 C. 1286. 

See, also , 7, Appeal (Privy Council), No. 4; 

Civil Pro. Code , Nos. * 313 and 314 ; and 

Letters Pate vt (Calcutta)* No, «?• 
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Pgobate. 

(1) Grant by consular Court in Zanzibar^- 
Probate forced on gyantees — Funds affect- 
ed by the Prvbate in Bombay — Liability 
to duty — Beales of fees in force when pro- 
bate appled for and when grant made — 
Jurisdiction of Bombay High Court to en- 

, force payment— Zanzibar orders in Coun- 
cil , 1884 ^ 1897—44 Vic.Ch . 12, 8.27. 

A decree was made by the High Court of 
Bombay, in a trait for the administration of the 
property and credits of the late Sir Thariii 
Topan situate in Bombay, Zanzibar and other 
parts of South Africa; and the Receiver appoint- 
ed in that suit collected all the assets with the 
exception of a house in Zanzibar which was 
specifically devised to Musa, w^io was 
one of Sir Tharia’s sons and also a 
residuary legatee interested in the said 
funds. Musa died on 21st January, 180*2, 
in Bombay leaving a will. Musa's executors 
thereupon applied for probate to the Consular 
Court at Zanzibar under its order on 2nd 
March, 1807, when probate thereof was not 
necessary and also filed, in the Bombay High 
Court, a suit in which a decree was made for ad- 
ministration of Musa's estates, authorising tho 
same Receiver to sell out and retain the assets 
as Musa's Receiver also. On 22nd October, 
1807, the order for grant of the probate was 
issued, and by a subsequent order, dated 25th 
October, 1808, the executors were directed to 
take out probate at once, and to pay duty on 
the xalue of the estate when it was ascertained 
thereafter. On 21st July, 1003, it was inter alia 
ordered that the said house be sold, and duty at 
8 o/oon Rs. 400,000 recovered from the proceeds. 
From this order, the Rcceiverand two of Musa’s 
egatccs, as beneficiaries under his will, ap- 
pealed, by way of a motion by consent, to the 
Bombay High Court, and resisted the order for 
payment of tho duty on various grounds. 

Held (1) that, as Musa’s estate was being 
administered under a decree of the High Court 
of Bombay, it was under their control and 
within thoir power to direct payment of probate 
duty thereon in tho course of administration ; 

(2) that the ground of probate forced upon 
executors should be addresssed to the Revenue 
authorities at Zanzibar and the Bombay High 
Court had no concern therewith, and can only 
deal with the fact that probate has been issued, 
as regards the legal liability to duty. 

(8) The liability to duty of the funds in 
Bombay must be determined by a reference 


Probate.— (Concluded), 

to the Zanzibar Ordcfrs in Council, 1884 
and 1897, and the Rules issued thereunder. 
Clafise 29 of the Zanzibar Order of 7th 
July, 1897, the Indian Succession Act, which 
applies to Zanzibar as if it was a district 
in the Presidency of Bombay ; and S. 242 of 
» that Act, gives effect to probate over all pro- 
perty throughout the Province and is conclu- 
sive against all debtors and persons holding 
property of the testator. By a Rule dated 3rd 
May, 1893, and made under Zanzibar Order in 
Council, 1884, a scale of fees dated 11th Octo- 
ber, 1898, superseding a previous Table of Fees 
i of 3rd May, 1893, was fixed, whereby, in respect 
j of any proceedings in the Zanzibar Court, the 
j same sum was leviable tis was payable in Eng- 
! laud under 44 Vic. c. 12 in like cases. The 
' second scale of fees, being ip force ut the time 
: the probal^ was granted and not the first Table 
, when the probate was applied for, regulates the 
| amount of duty payable under 44 Vic. c. 12, S. 
! 27 at the rate of £ 3 on every full sum of £100 
; on the estate and effects above tho value of 
' 4-J (XX) situate in Bombay. 

! Musa's share, therefore, in Sir Thuria 
! Topan 's estate in the hands of the Res 
j ccivcr is liable t.o probate duty at the 
j aforesaid rate ; and such duty, when the 
j amount is ascertained, shall be paid to 
j 1 f i.*» Britannic Majesty’s Consul General at 
, Zanzibar by him out of the funds in his hand- 
; representing Musa’s interest under Sir Tharia'H 
I will. N.C. Macleod v. H. B. M's Consul Gene- 
! ral, Zanzibar, H Bom. L. R. 725. 

Jeniunk, c.j., and Batty, j. 

(2) Court granting, competency of, deter- 
| mine validity of the will — Sec Will, No. 5, 1 
I M.L.T.71. 

I 

j (3) Mahomedan will — Effect of, to grant of — 
See Mahomedan Law (Will), No. 2, 9 C.W.N. 
I 938 (P.C.). 

See, also , i, Act V of ISM (Probate and 
, Administration ), No. 1 ; Act VII of 

1889 (Succession Certificate), No. 2; 
Mahomeden Law (Will), No. 1 ; 
and Will , No. 1. 

Probate and Administration Act. 

Sec Act V or 1881 (Impkkial). 

Procedure. 

(1) Decree upon a compromise ior execution 
of a conveyance to be proceeded with a decree 
for specific performance — See Execution of 
Decbee, No. 2, 10 C.W.N. 345. 
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Procedure^ Concluded) . 

< 

,(2)— in sanctioning compromise on behalf of 
a minor— Order to state in terms that the ques- 
tion, whether the compromise . was for the 
benefit of tho minors* was considered — See 
Compromise, No. 1, 29 M. 104. 

(3) Suit by Manager of Joint Hindu Family, 
for debt due to family — -Non-joinder of other 
members— See Hindu Law (Joint Family), 
No. 15,69 P.R. 1906. 

(4) — in oases of an application for review of 
judgment— See Civil Procedure Code, No. 
337, 7 Bom. L.R. 664. 

(5) Guardian ad litem appointed without 

complying with provisions of S. 443 of the Civil 
Procedure Code — Appointment invalid — Effect 
of suoh invalid appointment on decree passed 
in the suit — See CiyiL Procedure Code, No. 
239, A.W.N. (1905), 229. , 

(6) Application for attachment, of debts said 
to be due to judgmont-debtor — Denial of debts 
by alleged debtors— What the Court should do 
— See Execution op decree, No. 5, A.W.N. 
(1905), 277. 

(7) Second appeal— Appeal to lower appel- 
late Court by respondent in High Court insuffi- 
ciently stamped— See Cocrt-Fefs Act, No. 10, 
A.W.N. (1905), 280. 

See, also , 7, Appeal (Civil), No. 26 ; Civil 
* Pro . Code , Nos. 27, 300 , 314\ Re- 
mand, No. 13, Sale in Execution 
of Decide, No.3\ Will, No. 8. 

Proclamation. 

(1) Omission to affix, on spot of sale, whe- 
ther vitiates the sale — See Civ. Pro. Code 
Travakoore), No. 5, 21 T.L.R. 157. 

(2) — of sale, place for sale fixed in — Conduc- 
ting the sale elsewhere whether a material 
irregularity— See Civ. Pro. Code, No. 167, 
132 P.R. 1906. 

See, also , 7, Act XJ of 1869 (Bengal), No. 3. 

Profits. 

Suit for— by one sharer against co-sharer 
who has mortgaged his share— Joinder of co- 
sharer and his mortgagee as parties — See Co- 
B hark us, No. 2, 9 O.C. 142. 

Promissory note. 

(1), Collateral agreement not to sue for a time 
. " ~.;«~$uch covenant by distinct letter no bar to 

'V : f Mptton the nobs within the time . 

OtTj&executing to W the promissory note 
sued os, the latter handed over a letter to the 


Promissory note — (Continued). v * V 
former agreeing apt & for the, money due 
under the pro-note easi^pfe pn the fulfilment ot 
the conations or the happening of the contin- . 
gencies specified ii^ the letter. Admittedly, 
when they were entering into the above arrange- 
ment, W did not consent to what was stated in 
the letter finding a plate in the pro-note itself. • 
Held , N having consented.to the agreement be- 
ing effected by two distinct instruments, it 
cannot possibly be taken that the intention of 
the parties was otherwise than to keep the two 
documents as evidence of two separate con- 
tracts, the letter operating onl£ as a collateral 
covenant not to sue on the pro-note until a 
specified time. Such a distinct covenant can- 
not be pfeaded in bar to un action on the ^pro- 
note or can it suspend the right of action on the ‘ 
same even until th& time speoifled in the letter. ' 
Bomasund&ram Chettiar v. Harasimhacha- 
rlar, 10 M.L.J. 103= 29 M. 212. 

SllHRAHMANIA AlYARandDAVIE8, 97 . 

(2) Absence of consideration for the . 1 making 
of the note — Rights of a bona fide holder 
in due course for consideration and without 
notice of want of consideration. 

Notwithstanding the fact that a promissory 
note was executed without consideration, a 
bona fide holder in due courae for consideration, 
and without notice of any want of consideration 
for tho making of the note, is entitled to a 
decree on the note. Santhana Gopaulasawmi 
Odayar v. Sundarasawmy Odayar, 1 M/L.T. 
893. 

Benson, j. 

(8) Execution of promissory note not proved 
— Decree for the sum lent when loan admit- 
ted— Onus of payment when defendant 
admits execution— Cause of action — Suit 
for money lent • 

A certain sum of money was due to the plain- 
tiff’s father from one T, under a mortgage and 
some decrees for arrears of rent. The defen- 
dants settled the amount, on behalf of T with 
the plaintiff’s father, by paying him something 
in cash and exocuting a promissory note for 
Rs. 500, in his favour. The plaintiff sued the 
defendants for the rcovery of money due on the 
promissory note. The defendants admitted 
the execution of a promissory note for Rs. 500 
on the same date and in terms indentical with 
the promissory notes set up by the plaintiff hut 
pleaded that the debt had been discharged and. 
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Prfalssory npto^~(Ckmtinued). 

the ^romI»iory iiQte had teen returned to tb e& 
duly endowed whith a recSipfc written by plain- ' 
tiff's father* They, , however, denied the 
genuineness, of the promissory no tattled with 
the plaint. , 

The lower Courts found that the endorsement 
on the hack of the promissory note set up by 
the defendants and the fact of the payment 
were not proved. 

Held f i hait the promissory note was the sole cause 
of action in the suit and the plaintiff had not sued 
and could hot sue on the ground of defendants’ 
liability independently of the promissory note 
•set up by the plaintiff and, having failed to 
prove the payment, the onus of which • la}' on 
them, the plaintiff was entitled to a decree (a). 
Byed Hhaain v. Babu Duvga Charan, 9 O.C. 
815. 

RtVES, j. c. 

References (a) 28 C. 851, G O.C. 1G, 5 
C.W.N. 56, 7 C. 256 and 2G A. 178, R. 

(4) Endorsement on, — Intention to effect a 
transfer . 

When the direction to pay is endorsed upon 
an instrument, which is not negotiable under 
S. 13 of the Negotiable Instruments Act, so 
that both are handed over together to tho en- 
dorsee, the intention to effect a transfer must 
be inferred, and the endorsement operates as a 
valid equitable assignment. Rama Iyen v. 
Yenkatachellam Patter, 1 M.L.T. 829*16 
M.L.J. 554. 

SUBRAHMANIA AlYAR & JMlLLER, JJ. 

(5) Indorsement and delivery in blank, effect 
of— See Act XXVI of 1881 (Negotiable 
Instruments), No. 5, 9 P.R. 1906. 

(6) Person unauthorisedly obtaining renewal 
of a — is trustee for the rightful owner thereof — 
See Misjoinder of Parties, No. 8, 29 M. 87. 

(7) — not containing words of negotiability, 
whether could be assigned by endorsement- 
See Act XX VI of 1881 (Negotiable Instru- 
ments), No. 2, 144 P.R. 1906. 

(8) — by kartaot joint Hindu family, other 
members when liable on — See Act XXVI of 
1881 (Negotiable Instruments), No. 3, 11 | 
C.W.N. 189. 

(9) Consideration existing originally and inde- 
pendent of — Maintainability of suit for such 
consideration otherwise than upon the-pro-note 


Promissory note.— (Comjftkfof), 

itself— See Cause of action, No. 1, 15 M.L.J. 
484.* . * 

See, also, I, Act XXVI of 1881 (Negotiable Jn- 
8trumnts),&Q. 4; and Cause of Action, 
No . 17 . 

iProofs. 

— to correspond with allegations in the plead- 
ings — Sec Pleadings, No. 8, 4 C. Li J. .870* . 

Property. » 

Mercantile—, whetheV pre-emption obtains 
in cases of soles of — See Piik-emftion, No. 46, 
111 P.R. 1906. 

Proprietary right. 

Relief ou the ground of, claimable in the al- 
ternative, with a claim under a prescriptive 
right— See Alternative Cla^m, No. 1, 4 C.L.J. 
367. # 

Prosecution. • 

Stifling of ,what is See Hindu Law 

(Debts), No. 3, 3 A.L.J. 506. 

Prostitute. 

Succession to the estotH of a Hindu— See 
Hindu Law (Inheritance), No. 7, 10 G.W.N. 
1085. 

Protection of Judioial Officers Act. 

See Act XVIII of 1850. 

Provincial Small Cause Court. 

See 1 , Civil Pro . Code , No . 93. 

Proxy. * 

Sec J, Company , No. I. 

Public Demands Recovery Act (Bengal). 

See Act VII ok 1880 (Bengal). 

See, also, Act 1 of 1895 (Bengal). 

Public Duties. 

Sec I , Specific Relief Act, No. 30. 

Public Policy. 

(1) Execution of murderer and his descendants 
from inheriting to the property of the deceased 
their succession being opposed to — See Inheri- 
tance, No. 1, 41 P.R. 1906. 

(2) Agreement opposed to— Agreement 
supply funds for suit— Seo Contract Act, 
No. 8, 26 P.R. 1906. 

(3) Contract to sell intoxicating drugs. Seo 
Contract Act, No. 12, 8 A.L.J. 802. 

(4) Arrangement to secure to ode creditor 
an advantage over the others— Validity of 
contract— See Contract Act, No. 11, 16 M.L. 

J. 418; 
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Public Policy.— (Concluded) . 

See , also, I, Contract Act , Nos. 5, ami 2# ; 

husband and wife. No . 2 ; r awd 
22i$rfrf o/ Swif , A r o. 23. 

Pub io Trusts. « 

Sec under Trusts. 

Puisne Mortgagee. 

See 7, Mortgage [Foreclosure), No, o ; and 

Mortgage ( Redemption), No. 18. 

< 

Punjab Alienation of Land Act. 

See Act XIII or 1900 (Punjab). 

See , also, 1 , Pre-emption, No. 2.5. 

Punjab Courts Act. 

See Act VIII or lftrfl (Punjab). 

See, also , 7, 785-786. 

f 

Punjab Gidse Act. 

See Act XIT or 1896 (Punjab). 

Punjab General Clauses Act. 

See 1, Act I of 1904 (Punjab), No. 1. 

Punjab Land Revenue Act. 

Sec Act XVII of 18H7 (Punjab). 

Punjab Laws Act. 

See Act IV or 187*2 (Punjab). 

See, also, I, 780. 

Punjab Limitation Act. 

See Act I or 1900 (Punjab). 

Punjab Loans Limitation Act. 

See Act 1 of 1904 (Punjab). 

Punjab Tenancy Act. 

See Act XVI of 1887 (Punjab). 

Purbia Kurmis. 

Adoption of grandson of father’s sister among 
— Validity thereof — See Hindi; Law (Adoption), 
No. ‘2, A.W.N. (1905), ‘285. 

Purchase-money. 

See 1, Civil Pro. Code , No. 129. 

Purchaser. 

(1) Title of, on estoppel of vendor, under S. 
41 of the Transfer of Property Act — See Es- 
toppel, No. 1, ‘21 T.L.R. ‘286. 

» « 

(2) — at execution sale — Purchase with 
knowledge />f defective title— Right to refuud of 
purchase-money. See Civ. Pro. Code, No. 
185, 3 A.L.J. 819. 

Sec t also , /, Civil J'ro. Code, No, 199. 


Putni lease. 

< 

fSee T, LandUmiand Tenant, No. 11. 

Question of Fact. • 

See T, Contract Act , No. 25. 

Quorum. * 

—in a Board of Directors of a Company, rule 
as to — Powers of a single member remaining on 4 
the Board— See Company, No. 1, 8 Bom L.R. 
478. 

Railway Company. 

Non-delivery of goods by, suit for compen- 
sation for, applicability of Art. 81 of the Limita- 
tion Act to — See Limitation Act (XV op 1877), 
No. 47, 108 P.R. 1906. 

Railways Act (IX of 1890). 

See under Act IX op 1890 (Imperial). 

Ratification. 

See I, Company, No. 3, 

Reasonable and probable cause. ^ 

Want of -is a question of fact — See Mali- 
cious Prosecution, No. 8, 7 Bom. L.R. 655. 

Receiver. 

( 1 ) — acknowledgment by — ,effect of, on linii - 
tation— Sec Limitation Act,No. 28,10 C.W.N. 
959. 

(2) Mortgage of joint-property executed hv, 
attaching creditors of the property, if entitled 

j to priority over — See Mortgage (General), 

| No. 16, 33 C. 1175. 

I See , also, T, 787-789 ; Civil Pro • Cod?, Nos. 

, Go, 08 and 254. 

Recital. 

See, I, Specijiic Relief Act, No. JO. 

Record of rights. 

(1) Final publication of— under S. 108 A (2) 
of the Bengal Tonancy Act, efloct of— Seo Act 
Vlll or 1885 (Bengal), No. 27, 8 C.L.J. 138. 

(2) Entry in — of a certain person as tenant — 
such person not precluded from proving he is a 
proprietor— Sec Attestation, No. 1, 2 N.L.R. 
65. 

(8) An entry in the — with regard to payment 
of rent cannot be altered during mutation 
proceedings— Sec Act XVII op 1887 (Punjab 
Land Revenue), No. 2, 4 P.R. 1905 (Rev.) 

See, also , 7, Act VIII of 1885 (Bengal), Nos • 
28 and 31. 

Record of suit. 

Sec 7, Oath , No • 1. 
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o 

— of iDAtrumentB — Relief on the ground 
mutual mistake— See SiIscific Relief Act, 
No. 7, 8 Bora.L.R. 854. 

See, also, 7, Contract , Np. 7 and Specific 
Relief Act, No. IS. , 

.Rectification of instrument. 

— by insertion of a clause deliberately agreed 
to bo omitted — See Specific Relief Act, No. 
0, 2 N.L.R. 49a 

Re-entry. 

Right of— -when perpetual lease contains 
no covenant therefor in case of breach of con- 
. dition against alienation— See Lease, No. 1, 3 
A.L.J. 190. 

Reference. 

Under what circumstances a — can be mado 
to the High Court- Sec Civil Pno. Code, No. 
328, 7 Bom. L.R. 995. 

Refund. 

Essentials for obtaining— of purchase- money 
paid to judgment-crediLor in execution sales. 
Sec Civ. Pno. Code, No. 185, 3 A.L.J. 819. 

Sec, also , 7, Civil Pro. Code , No. 120 ; 
Company, No. 4. 

Registrar. 

Sec 7, Limitation Ad, No. 24. 

Registration. 

(1) Registration— Compromise of suit— plead- 
rigs not to be construed with strictness. 

Each document of which the registration is 
alleged or denied to be compulsory must be 
judged of strictly ou its own merits and care 
must be taken not to decide one case on the 
analogy of the decision in another case unless 
the document in each case is practically of the 
same purport and character (a). 

An application to Court containing the terms 
of a compromise in whatever language it might 
be couched cannot properly be treated as the j 
original contract between the parties to the 
case in which it was made ; it must be held to j 
be a mere recital of the contract independently 
entered into between them (6). 

A compromise in so far as it is submitted to 
and is acted upon judicially by Court being in 
itself a step of judicial procedure does not re- 
quire registration j[c). 

Held , that the petition addressed to the 
Court embodying the terms of a compromise 


Registration.— {Con tin tud ) . 

arrived at between tho parties' and givon effect 
to by the Court at the request of the parties 
did not require registration and was admissible 
in evidence, though it was unregistered (d). 

In this country a plaint and the pleadings of 
|» parties should not be construed with absolutely 
literal strictness. 

Where a suit filed on behalf of a purdah - 
nishin lady was described in the plaint us based 
on a razinama and the admissibility of the 
document in evidence having l>een disputed for 
want of registration, the plaintiff sought to rely 
on the oral agreement which resulted in the 
i razinama— 

Held , that the plain All might bo allowed to 
do so. Khairul-nissa v. Bahadur All, 11 F.L. 
It. 1906. „ 

?’» Robeiwson and Rattigan, jj. 
*ttefcrmen.-*{a) 97 P.R. 1895, R. (6) 98 P.R. 
1902 = 18 P.L.tt. 1908, R. (c) 22 M. 503 (513), 
Refd . to. (d) 76 P.R. 1887 ; 25 M. 553, 95 P.R. 
1894 and 30 C. 783, Refd. to. 

(2) W ill — Proof— Identifiers — Admissibility 
of evidence — General reputation, evidence of 
— Reg Ultra tion — Pres it m ption. 

The registration is a solemn act to bo per- 
formed in the presence of a competent official 
appointed to act as Registrar, whose duty it is 
to attend to parties during the registration and 
see that the proper persons are present and are 
competent to act and are indentified to his 
satisfaction ; and all things done liefore him in 
his official capacity and verified by his signa- 
ture will be presumed to be done duly and in 
order. 

When the Judge in the Court below had stat- 
ed that the “ general reputation of character 
which the two identifiers enjoyed " tended to 
throw n cloud of doubt upon the bona Jides of 
the transaction, Judd that such evidence of tho 
general reputation of the character of those 
persons who had both been dead ought not to 
have been admitted at all. Gangamoyi Debi 
v. Troiluckhya Nath Chowdhri, 3 C.L.J. 349 
(P.C.) = 10 C.W.N. 525 = 33 C. 537 = 8 Bom. 
L.R. 375 = 1 M.L.T. 131-16 M.L.J. 161. 

Lord Macnaghten, Sir Ford North, Sir 
Andrew Scorle, and Sir Arthur Wil- 
son. 

(8) Non-delivery of document by*e.vccutnnt to 
execute after registration , effect, of— Valid- 
ity of such document — Transaction whether 
completed. 
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Suit on a mortgage 'deed executed by defen- 
dant to plaintiff. 'The deed was presented for 
registration by the defendant, and registred at 
his instance, but it wasfiot delivered to plain- 
tiff. The contention of the defendant was that 
the deed was invalid for want of delivery ; held, 
there is no provision of law in this country re- 
quiring that a registered deed shall not operate 
until it is delivered to the person claiming under 
jt. Further, the presentational such document 
by the party executing it to the registration 
Offioer and it* subsequent registration must bo 
regarded as equivalent to the formality of deliv- 
ery prescribed for writings under seal by the 
law of England. Kansjii Ram v. Tota Ram, 
40 P.R. 1906. 

Johnstone and Rattigan, jj. 

« 

(4) Razinamah, whether requires registration 

and when. « 

A rasin&mah, in so far as it is submitted to } 
and acted upon judicially by. a Court, is, in 
itself, a step of judicial procedure not requiring 
registration (a). But, so far as regards such of 
its stipulations and provisions, us have not been 
imeorporated with, and given effect to by, the 
order of a Court, it would not be exempt from, 
but be governed by, the provisions of the 
Registration Act. Patha Muthammal v. j 
Esup Bowther, 99 M. 365. 

Moore and Sankaran Nair, jj. 

Reference, — {a) 22 M. .508 (P.C.), F. 

(5) Invalidity of document for want of regis- 
tration, objection regarding , when could be j 
raised . 

♦ 

In a suit on a compulsorily registrdble, but 
unregistered, deed, the point as to the invalidi- 
ty of the deed for want of registration was 
taken for the first time at the hearing of the 
second appeal. Held , tho plea ought to be 
considered, though taken so late, the point- 
being one which a Court ought to take Judicial 
notice of. Baheb Lai v. Bukh Lai, 2 N.L.R. 
121 . 

Drakk-Brockbian, a.j.c. 

. References, — 2 B. 489, 2 A. 554, 3 A. 157 A 
19 W.R. 22, 3 B.L.R. 125 & 11 W,R. 881, 

piss., 13 A. 300 tk* 14 C.P.L.R. 42, It. 

Sale, ^voidable by vendor on acoount of 
V^U^ee’s default, cannot be regarded complete 
hy jfter® — of deed— See Contract Act (Travan- 
1, 21 T.L.R. 119. ' 
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fll) Admissibility;hi ^Vfdence of edmpi^sorily , 
registrobleunregiste^ for collateral * 

purpose^See (Punjab), No, 63,148 

P.L.R. 1906. t 

(8) Registered aale deed— Effect of, although* 
the purchase money not paid— See Salk, No. 

1, 1 M.L.T. 4^ 

(9) Unregistered sale-deed confirming an oral 
sale of land-— Subsequent registc^d conveyances 
intended to defeat the prior unregistered deed. 
Fraudulent execution of, effect of— See Act IT 
of 1882 (Trusts) , No. 6, 15 M, L, J. 478. 

See, also , I, 790 ; and Execution of Decree, No . 

81; Mortgage (Miscellaneous), No . * 
1 18; Registration dot. Nos . 12 and 14; 

Tenancy Act (G.PrOv.), No* 3 . 
Registration Act (III of 1877). 

(1) Splitting up of a transaction , validity of . 

Whore a person borrowed Rs. 198 and executed 

two unregistered mortgage bonds for Rs 99 each 
on the same date, held, that, as there was no- 
thing in tho Act which forbade the splitting up 
of a transaction in this manner, tho bonds were 
valid. Ramji Mai y. Chhote Lai, 3 A. L. J. 
661 = A. W.N. (1906), 281. 

Stanley, c. j., and Rustomjee, j. 

S. J — See I, Transfer of Property Act, No. 
80. 

(2) Ss. 3 and 1 7~ Unregistered atimlnamn not 
forming lease or agreement to lease , admis- 
sibility in evidence of, in suit for ejectment* 

The question raised in this appeal was 
| whether certain documents produced by the de- 
fendant in answer to the plaintiff's claim which 
was one for ejectment, were inadmissible in 
evidence for want of registration. The doou- 
| ments were described* as amalnama* and had 
been granted to the defendant by the plaintiffs' 
lessor. By those documents, the defendant was 
permitted to clear the jungle and hold the land 
without payment of any rent for 9 years and, 
on the expiration of thAt period, the lands were 
to be measured and assessed and granted on 
patta to the defendant oh execution of a 
kabuliat by him. No lease was granted to the 
defondant in accordance with the amalnames 
that he was allowed to hold on upon payment 
of rent. On the point whether the amahum as , 
above mentioned were documents which, having 
regard to S. 17 of the Registration Act, required 
registration, held, they, were neither leases nor 
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Registration Aet (IB of iVT!)*— (Continued). 
agreements fo lease within S. 8 of the Act and 
should, therefore, be udnjittod in evidence wim 
out, registration. Dwarka Nath Saha v. Ledu 
Slkdar, 83 C. # 502. 

Ghobr and Pargiter/jj. 

Reference, — 7 C. 788, D. 

• Ss. 3 and 17 (<*)— See J, 791, fo. 3 . 

(8) Ss. 7, 30 (a), 87 — District Registrar — Sub- 
Registrar t jxnvor of— Registration of a deed 
concerning lands situated in separate Regis- 
tration sub-district. 

A Sub-Registrar, who was empowered, under 
S. 7 of the Aot, to discharge the duties of a l)t. 

* Registrar, registered a bond which might have 
been registered by the Registrar at his discre- 
tion under S. 80 (a) of the Act. 

Held, that the bond was validly registered 
and that any doubt as to the validity of the 
registration was removed by S. 87 of the Act.(a). 

Jogeshwar Narain Singh y. Rai Radha 
Rawan, 3 C.L.J. 1G5. 

Pratt and Fakgitku, jj. 

Reference. — (o) 18 C. 556, D. 

(4) S. 17 — Agreement to convey and possession 
given to transferee— Conveyance by register- 
ed deed to transferee who has notice of 
previous agreement— Estoppel. 

It was agreed amongst certain successful 
plaintiffs, who by docroo of Court had become 
entitled to a large estate, that a certain relative 
who had holped them in their suit should have 
a share in the property, and this agreement 
was carried out to the extent that this person's 
name was entered in tjie village papers as a 
co-sharer and he was put into possession by 
consent of the other co-sharers, but no convey- 
ance of the share was executed and registered. 
Subsequently one of the original donors pur- 
ported to sell the share so assigned to a person 
who had notice of the terms upon which it was 
held by the original donee. Held, that this sale, 
even though carried out by means of a register- 
ed instrument, was ineffectual as against the 
rights of the original donee, inasmuch as both 
the vendor know that, in equity, he could not 
have a title to convey, and the vendee also was 
aware that the vendor could not convey without 
committing a fraud on the original donee, 
Annn Mai y. The Collector of Bareilly, 
AAV.N. (1906), 17^8 A.L.J. 100=28 A. 315. 

Stanley, c.j. and Burkitt, j. 


Registration Aet (IQ of 1877)*— (Continued). 

References.— 1 Johnson andHemming, 702 ; 
14 <j!h. D. 563 and 8 Atk. 646, R. 

(5) 8, 17 — Registration — Sale of standing 
timber — Immovabtb property * 

Held, that a document which purported to be 
|t a •* theka ’* of a certain portion of a forest “for 
all kinds of trees " for two years was not a 
document conveying an interest in immovable 
property and did jiot require to be registered. 
Mathura Dae v. Jadubir Thapa, A. W. N. 

| (1906), 4 = 3 A.L.J. 188 = 28 A. 277. 

Aikman, j. 

Reference . — 20 M. 58, 1). 

(6) 8. 17 - Registration— Compromise of suit 
embodied in a decree. 

In a suit for possession of certain plots of land 
reference was made, as part of the evidence in 
tie case, to a •compromise in a previous suit 
relating to other lands, but which dealt also 
with the lands in suit and had been incor- 
porated into the decree of the Court in the 
previous suit. Held, that juch compromise did 
not require registration and was admissible in 
evidence. Raghubans Man! Singh y. Maha- 
bir Singh, AAV.N. (1905), 195 = 2 A.L.J. 564 
= 28 A. 78. 

Banrrji and Richards, jj. 

References : — 20 A. 171 and 22 M. 508, Refd. 
to , 1 C.L.J. 383, considered . 

(7} S. 17 — Compromise— Petit ion in suit af- 
fecting immovable property , necessity for 
registration of— Admissibility in evidence 
when unregistered. 

A razinamah stamped with eight-anna Court 
fees stamp and presented to a Court in a suit 
relating to immovable property of over Rs. 100 
in value setting forth the names of the parties 
and the nature of the suit and containing a 
prayer to dismiss the suit in accordance with 
its terms is not a document requiring to be 
registered under S. 17 of the Act (a). Whether 
such document actually contains the Contract 
between the parties to it, or whethor the agree- 
ment was actually made prior to the writing of 
the document, the latter being merely a 
memorandum of the oral contract and intended 
solely as a petition to the Court with a view to 
its taking action in accordance with the arrange- 
ments made out of Courts (5) neither creates 
nor declares any rights so as to bo compulsorily 
rcgistiablc uxider the section. Honour, the 
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rarhKimah, in so far as it was submitted to . | 
and was acted upon judicially by the learned 
Judges, was in itself a step of judicial procedure 
not requiring registration (c). Khalr-ulUfea 
v. Bahadur Hi, 27 P H. 19CG. 

Robebtson and R attic an, jj. 

References.— (a) 7G P.It. 1897 and 25 M.558, 
D+ (5) 9 5 I\R. 1804 and 98 P.R. 1902, F. (c) 
22 M. 508, F. and 80 C. 783, 

(8) S.17— 

A- release executed in writting by a mort- 
gagee in favour of an assignee of a portion of | 
the properties mortgaged, is inoperative unless 
registered, where the interest sought to be 
extinguished by it is oi the value of Rs. 100 or 
upwards. Imam Hi v. Baij Bath Ram Sahu, 
10 C.W.N. 551 ^3 C.L.J. 576»83 C. G13. 
Maclean, c.j, and Mookemje£, j. + . 

References.— % A. 554, 2 B. 489, 16 W.R. 56, 

2 P.L.R. 615, R. 

i 

(9) S. 17 — Document creating a future right J 
of the value of i upwards of me h undred | 
rupees m immoveable property . 

Where M sold property to D by a registered 
sale-deed for Rs. 399 and on the same day 
agreed by an unregistered deed to re- transfer 
the property for Rs. 150 on the last day of Jeth 
in any year. Held , that the latter document 
not having been registered effect could not be 
given to it. SuraJ Pershad v. Phul Singh, 
A.W.N. (1906), 180. 

Aikmax, j. 

(10) S. 17— See No. 2, supra. 

8ee t also, J, 791-793, Nos. 4 , 5, 6, 7, 8 and 9. 

(11) Ss . 17, 18, 91, 94, 77— Document eviden- 
cing relinquishment of a share by a daugh- 
ter to her father in his property — Registra- 
tion-Refusal to register on the ground that 
the document did not contain sufficient 
description of the property — Discretion of 
the Registrar— Jurisdiction of Civil Court 
—Right of heir to succeed — Vested or con- 
tingent estate— Transfer of Properly Act 
{IV of 1889), 8s. 6, 19, 91— Indian Succes- 

- sion Ad (X of 1886), 8 . 107 — Spes Succes- 
sion is — Mahomedan Laut— Document — Al- 
teration , 

; V A; document, executed by a daughter in 
of her father (the parties being Mahomi- 
'daffi^v provided that, in considmition of her 
. receiving Rs. 9,000, she had relft^uished all her 
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rights and claim* fa My property tha«e may 
be on her father’s death. This document was 
presented to the Sub-Registrar of^ Bombay for 
registration*; the Registration-fee was, taken 
and payment thaw# was endorsed, on the 
document. Tha ; rigktration was subsequently 
refused on th^jtohnd that the document did 1 
not contain afm&ioiGnfc description of the im^ 
movable property to which it. related (S. 21 hi 
the Indian Registration Act, 1877); ha aW$t 
under S. 77 of the Act,— Held, (1) that the 
document cannot bo treated as relating to pro- 
perty, much less can it relate to immovable 
property, capable of being described and iden|jk 
fled and S. 21 of the Act cannot apply tq^i ' ‘ 

(2) that even taking the document^ 

ing to immovable property,, it oontaihp tM 
only a sufficient, but the only, desoriptiSh that 
can be given of it ; . .;V.' 

(3) that the document does ^iVJ&B within 
the category of any of the documents mention- 
ed in S. 17 of the Registration Acfr but that it 
falls within cl. (d) or cl. (f) of S. 18 of tittiftot. 

Where a Sub- Registrar or Registrar has exer- 
cised his discretion under S. 24 orS. 21 of the 
Indian Registration Act, and accepted a docu- 
ment for registration, though subsequently he 
refuses to register it, the Court, in a suit under 
S. 77 of the Aet, has no powqr to enquire into 
the propriety of his finding and direction as 
such acceptance. 

The direction under S. 21 of the ’Indian 
Registration Act, 1877, arises only where a non- 
testomentary document ‘relates. to immovable 
property.* Where it dqps not relate; the sec- 
tion cannot apply and the discretion cannot 
arise. And into this question, it is open for a 
Civil Court to inquire in a suit under 8. 77 of 
the Act. 

The right of a son or daughter or other heir 
of a person to inherit that person’s property on 
his death is not an estate in remainder or in 
reversion in immovable property or an estate 
otherwise deferred in enjoyment. It is neither 
a vested nor a contingent right. It does not 
come within the definitions of a ‘ vested interest * 
in S. 19, 'Or of * a contingent interest ’in S, 21 
of Transfer of Property Aot and S. ljQff of the 
Indian Succession Aet. So far front -being a 
vested or contingent right , in present or. in 
uture/ it is, in the languagepf el. (a) Of S. G of 
the Transfer of Property Act, • the ebance pf aQ 
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&k , * vwioeeediug to on, estate’ .<*£* 
mere possibility of succession which cannot be 
4tan^md.' 

' A mero\spes succession^ is unknowh to, and 
not reobgrrifted by, the Mahomedan I^w. 

'The alteration of a document to be material 
9 moat affect the legal effect of tbeeontract so as 
to make it cease to be the site instrument, 
Abdool Hoos&iu Mulla t. Goolam Hosain 
JUly, 7 Bom* li;R. 742=80 B. 804. 

ChANDAVARKAB, J. 

5*. 77 , 2310 26, and 77—1, 795 , No. 11. 

(12) Ss. 17, 48 — MofusBil property— Mortgage 
by deposit of title deeds with creditor’s agent 
in* Calcutta — Sub-mortgage by deposit of the 
mortgage-deed does not require registration — 
See Mortgage (Equitable Mortgager No. 1, 
lO C.W.N. 276. 

Ss, 17 (h) and 47— See I, 796 , No. 12. 

(12-a) S. 17, cl (i)— Award— Instrument of 
partition. 

■ *« 

An award is exempt from registration, u*»der 
cl. (i) of S. 17 of the Act, and is not rendered 
compulsorily registrable, by reason of the fact 
that it is chargeable with stamp duty as an 
instrument of partition, under Art. 45 of the 
Seoond Schedule of the Stamp Act, 1899. 

Where the award stated that, out of the entire 
land of the parties, certain shares were olloted 
to them by tho arbitrators, and the rout due by 
the tenants was divided in certain other shares, 
and the award was signed by the arbitrators 
and also by the parties, to signify their consent 
to the arbitration and its result, held, that the 
award was not compulsorily registrable. Gulab 
Singh v. Vohar Singh, 160 P. L. R. 1900. 
Battioan A Chitty, jj. 

Reference: — 9 B. 50*, It. 

(18) Ss. 17 (b), 49— Award by arbitrator , 
ntdking partition of immovable property of 
over Rs, 100, compulsorily registrable— 
Secondary evidence of, inadmissible under 
8 91, Evidence Act, 

Where two co-parceners, by agreement, ap- 
pointed a sole arbitrator ta effect a partition of 
' their joint ancestral property and consented that 
the partition effected by the arbitrator, by 
taking the bids of the parties for the property, 
will he ocbepted, and the award was thereon 
made and written up on the back of the said 
* agwfement (which Was not registered), held # that 
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the document was , ig&nded to be, and was 
regarded by the parties as, an instrument de- 
claring rights in or, to immovable property 
and that, since it did J operate to declare * such 
rights in immovable property of value exceed- 
ing Rfl. 100, it was an instrument compulsorily 
registrable, and being unregistered, not receiv- 
able in evidenoe ahd that further, by reason of 
S. 91 of the Indian Evidence Act, it* was not 
open to the parties to prove the partition, inde- 
pendently of the document, by oral evidence 
aliunde. Atiraat Singh y. Kalwant Singh, 71 
P.R. 1906. 

Johnstone and Rattigan, jj. 

References.— 4 B. 1^6,18 M. 255, 9 A. 108, 
48 P.R. 1905, 175 P.L.R. 1905, 1). 

(14) S . 17 (b) — Assignment of charge on 
immovable propei'ty. 0 

When a chj*rge from a sum exceeding rupeep 
one hundrod on immovable property is assignee 
by deed, the document requires registration 
under cl v (6) of S. 17 and the fact that tho con- 
sideration for the assignment is stated in the 
deed as less than rupees one hundrod doc g 
make the registration of the deed optional. 
Bam Sarup y. Mubarak Singh, 190 P.L.R. 
1905=1 P.R. 1906. 

Clark, c.j. 

References.— 28 C. 450 ; 18 A. 89, Distd. 2 
B. 97 :18 M. 454, not F. 11 Bom. H.C.R. 149, 

U. 

(15) S. 17 (b)— Registration - Partition deed— 

Document relating to both movable and 
immovable properties. * 

An unregistered instrument of partition re- 
lating to both movable and immoveable proper- 
ties of the value of one hundred rupees and 
upwards is inadmissible in evidence for want of 
registration, and the Court is not at liberty to 
refer to such portions of it as relate to movable 
property. Bua Ditta y. Muuammat Ganga 
Devi, 119 P.L.R 1906. 

Robertson, j. 

See, also , 7, 793 , No. 9-a, 

(16) S. 17 (d)— Lease exceeding one year — 
Registration . 

• 

A lease, under which the lessor agrees to let 
his premises for a period of one year and also 
agrees “not to increase, nor to have the pre- 
mises. vacated for further two years, if the said 
tenant wisli to occupy it for that period,” is 
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not compulsorily registrable under the provi- 
sions of S. 17 (d) of the Act. Benin Menahim 
Tonsaf y. John Poleologo» 8 Bom. L.R. bao. 
Sib La whence Jensens, c.j. and Beaman, j. 

See, also, I, 791 , No. 2. 

8. 17 (h)—See I, Transfer of Pmpcrty Act , * 
No. 12. 

(17) &. 18 — See No. 11, supra. 

(18) S. 21 — See No. 11, supra.' 

(19) S. 24— Soe No. 11, supra. 

(20) S. 30 (a) —See No. 3, supra . 

(21) Ss. 32, 33 and 87— Validity of regis- 
tration — Power of t attorney — Authority of 
registering officer . 

One Daualt Ram, after selling certain immo- 
vable property to Mussammat Rapi Bai, the 
mother of the plaintiff, on the 6th August, 1900, 
sold the same property again on the 12th 
August, 1900, to the defendant. The latter sale- 
deed was duly registered on the 18th* August, 
1900 and on the same day, the sale-deed of the 
Gth August, 1900, wak presented for registration 
by a pleader acting under a power of attorney 
from Musammat Bam Bai. The power of 
attorney admittedly was not executed or 
authenticated in accordance with the provi- 
sions of S. 33 of the Registration Act. The 
registering officer, howevor, took uo notice of 
the defect ; and after summoning Daulat Ram, 
who admitted execution, registered the sale-deed 
of the 6th August on the 17th November, 1900. 

field that the document of the 6th August 
had not boen legally registered. The toons of 
Ss. 32 and 33 of the Registration Act are 
imperative and proper presentation by an 
authorized agent is an indispensible foundation 
of the registering officer's jurisdiction ; nor was 
tho error of the Sub-Registrar a mere defect in 
procedure that oould be cured by S. 87 of 
tho Registration Act or by the fact that the 
executant, when summoned by the registering 
officer, consented to the registration of the sale 
deed of the 6th August. Ishri Parshed y. BaiJ- 
nath, A.W.N. (1906), 195 = 3 A.L .J. 743. 

Stanley, c.j. and Knox, j. 

(22) S. 33— See No. 21, supra . 

- (23) S . 33 r- Gift to wife— Registration by the 
• donor himself, if necessary— Admission of 
, . execution by wife as [Manors 1 represen - 

/'* tai/we. / 
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« 

A Hindu executed a deed of gift in favour 

his wifo and died ayd the deed was subset 
quentlv registered at the instance of the widow. 
Held, the widow being entitled in the circum- 
stances of the case to letters of administration 
to the Estate of the doner, was prima facie 
qualified to admit execution of the document 
as liis 11 representative " within the meaning 
of S. 35 of the Act, the fact, that she herself 
was tho donee under the document boing 
immaterial. Bhabatoeh Bancrjee y. Sheikh 
Soleman, 10 C.W.N. 717=33 C. 684. 

Maclean, c.j.**nd Geidt, j. 

Ref eience.— 23 M. 580, R . 

S. 4?-* -Sec I, 797, Nos. 14 and 790 , No. 12. 

(24) S. 48— See No. 12, supra • 

(25) S. 49— See No. 13, supra . 

See, also, J, 798, No. 15. 

(26) S. 50— Retrospective effect — Statutes, con- 
struction of— unregistered mortgage of 1801 
—Act XIX of 1843 , S. 2— Act XVI of 1864 
— Subsequent registered mortgage. * 

It is a well-recognised principle of law of the 
construction of statutes, specially when the 
rights and liabilities of tho parties are altered 
thereby, that they are not to have retrospective 
operation unless the language is such as plainly 
to require such a construction. Hence where an 
unregistered mortgage was made in 1861, when 
registration \ybs not compulsory, and a register- 
ed mortgagjjjfwas ma£o in 1900, held, tliqt the 
former haft priority over the latter, inasmuch 
as the effect of gifinga retrospective effect to 
S. 50 of the Indian j^istration Act, would be 
prejudicial to thtfjrifeted rights which the plain- 
tiff had at the ddp of the passing of that Act. 
By the repeal of Act XIX of 1843 she had ac- 
quired a privilege which she did not possess be- 
fore, viz., priority for her mortgage over subse- 
quent instruments, whether registered or not 
registered. Hargovlnd y. Kishan Koer,«3 A.L. 
J. 320 - A.W.N. (1906), 113 = 28 A. 607. 
Stanley, c.j. and Burkitt, j. 

References. — 2 M. 147, 20 B. 390, F. and 23 
Ch. D. 690, R. 

See , also, I, 798, No. 16; and Laches, No. 8 . 

(27) Ss. 52, 58, 59 and 60— Date of registration 
— time from wJhich period of limitation begins 
to run for purposes of Art. 10 of the Limitation 
Act— See Limitation Act, No. 40, 92 P.R. 
1906. 
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(28) S. 58— Seo Limitation Act, No. 40, ^ 

P.R. 1906. • 

(29) S. 59— See Limitation Act, No. 40, 92 P. 

R. 1900. , 

(80) S. 60— See Limitation Act, N<^. 40, 92 
P.R. 1906. 

• (81) 8 . 77 — Suit to compel registration— 

Limitation— Act No. XV of 1877 (Indian 
Limitation Act), Ss. 5 and 6. 

Hold , that £l 5 of the Indian Limitation Act, 
1877, applies to a suit brought under S. 77 of the 
Indian Registration Act, 1877, to compel regis- 
tration of a document. Sul&j Bali Prasad y. 
Thomas, A.W,N. (1905), 175*2 A.L.J. 714=28 
A. 48. . 

Baxkkji and Richauds, jj. 

Reference. — 28 A. 277, F. 

(82) S. 77 , decree in a suit under , directing , 
but not fixing period for, registration of 
document ■ -Omission to present document 
within thirty days of decree , whether could 
vitiate subsequent registration. 

The defendant, in this case, had obtained a 
decree, against the present plaintiff, \vh all 
directed a certain document to be registered by 
the latter but said nothing about its presenta- 
tion for registration within thirty days from 
the passing of the decree. The said defendant 
did not present the documcut, for registration, 
within thirty days after the passing of the 
first Court's decree, but did so present it with- 
in such period after the passing of the decree 
on iuuunsuccessful appeal by the present plain- 
tiff and plaintiff, in the present suit, asked 
for a declaration that the registration was 
bad. Held , there is no positive enactment 
in S. 77 of the Act that a document 
directed to t>e registered, by a decree there- 
under, ought to be presented for regis- 
tration within thirty flays after the passing 
of the dec roe and though, to give effect to 
the intention of the section, the decree made 
under i# could have provided that the document 
should bo presented for registration within such 
period, yet, it was not competent for the Court 
in the present suit, to go behind the express 
decree and incorporate into it a condition not 
imposed by the Court, which passed the same. 
Gopioath Adhicary y. Gadadhar Das, 38 C. 
1020. 

Maclean, c.j., Brett, j. 

(38) S. 77— Seo No 11, supra. 

See also , 7, 799, No. 19 . 

(34) S. 87 — Soe Nos. 8 and 21, supra* 


(1) Ss. 10 42— Deed of partition of both 

t movables and immorables , omission to re* 

gister , effect of, as regards the movables . 

A deed of division, Vhiek declares lights in 
repsect both of movables and immovables, in- 
cluded in one list, may, though unregistered, bo 
admitted in evidence so far ns icgards the 
movables ; and this is especially so where, as, 

| in the present case, of a partition-deed between 
j certain co-heirs effecting division among them- 
selves of both movables and immovables, there 
has not been the possibility of any inseparable 
connection between the two sets of properties. 
Thomman Ittiavira v. Harihara Alyan 
Narayana Aiyan, 21 TjCuR. 199. 

Sadriva Aivab, c.j., & Govinda Pm, lai 
and ItAMApHANPRA Row, JJ. 

Reference* 10 M. 33G, F, 13 M. 281, not F. 
a B. 878, nixtl 

(2) S. 42 Sec No. 1, supra* 

Registration of Societies Act. 

See Act XX i of I860. 

• 

Regulation III of 1793 (Bengal). 

S. 14- -See 7, Hindu Law (Reversioners), 
No. Id. 

Regulation YIII of 1793 (Bengal). 

(1) S. 41 — See. Act VI ok 1870 (Bengal), No. 

1, 10 O.W.N. 687. 

(2) S. 41— See Act VT of 1870 (Bengal), No. 

2, 10 C.W.N. 598. 

Regulation XI of 1793 (Bengal). 

Sec I, Hindu Law ( Inheritance), No. I. 

Regulation II of 1805. 

See I, Regulation 11 of 1803, No. 1. 

Regulation XVII of 1806 (Bengal). 

(1) Ss. 7 , 8— Mortgage by way of conditional 
sale — Foreclosure — Notice . 

When it appeared that, in tlic notice issued 
under Ss. 7 and 8 of Regulation XVII of 1806, 
the year of grace was set down as running from 
the date of the notice itself, and not from the 
date of service of notice. 

Held that the defect in the naticc was fa- 
tal (a). ThakurDas y. Muhammad Bakhsh, 74 

P.L.R. 1906. • 

Johnstone aud Rattiuan, jj. 
Referciurs.-(a) 40 P.R. 1904, 3 C. 397, F. 
99 P.R. 1895, R. 
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Regulation XVII of 160*' (Bon griKHCMd). 

(l*a) Sk. 7 & B^Mortgftgo by way of condi- 
tional sale foreclouroof— See TiUssrKB of Pro- 
FF.RTY Act, No. 105-a, 15? P.L.R. 1906* 

(1*6) 8. 8— See Nos. i & 1-a, stiprd. 

(2) is. 8 — Mortgage by condtiinal sale— Fore- 
closure— Patyrnuah . — * * Official signat ure 9 9 — # 
Procedure. 

Held that a par wan ah, or notification to the 
mortgagor, tamed in a suit for foreclosure of a 
mortgage by conditional sale under the provisions 
of section 8 of Regulatkn XVII of 18C6, which 
bore the seal of the Court and tho initials of the 
Judge of tlio Court from which it issued, was a 
good and sufficient notification within the mean- 
ing of the Regulaticfii. Bhaghwat Kori y. 
v. Baldeo Rai r A. W. N. (1900), 809. 

Stanley, c. ji and Bcrkitt, j. 

References: — 11 C. Ill, D; 1C A. 69, quoadhoc 
overruled . 

(8)— See Mortgage (Conditional Sale), 
No. 1, 8 C.L.J. 601 (P.C.) 

(4) Mortgage — Conditional sale— Agreement 
to pay interest annually and in default of pay- 
ment for six years mortgage to become sale - 
Applicability of — to such agreement— See 
Moutgage (Conditional Sale), No. 2, 50 P. 
R. 1900. 

(5) — See Mortgage (Foreclosure), No. 2, 

8 A.L.J. 531. 

Ragulation Y of 1312 (Bengal). 

S. 8— -See Act VIII of 1885 (Bengal Te- 
nancy), No. 2, 10 C.W.N. 527. 

Regulation II at 1819. 

See I, Civil Pro. Code , No. H79. 

Regulation YIU of 1819 (Patni). 

(1) Puttah as to patni taigus including jote 
jamas— -Saie for arrears of rent , inapplica- 
bility of the regulation as to. 

A pat tdh f by which certain specified Taluqs 
were grafted on patm tenure by the predcces- 
sorg-in- title of the present plaintiffs to those of 
the present defondants, included in it certain 
jote jamas and lakheraj lands as well and one 
entire annual amount was reserved as the rout 
yd|te for the patni lands and the jote jamas to- 
|^j|her. Held , that inasmuch as, by the above 
on lease, which included jote jama 
lauds, there was no appropriation 
of wMtfitfro rent was in respect of the land 
covered by the paint tenure and what the rent 


Regulation YHI off***^ 

was that was reserved in respect of the jote 
fwnas, the settlementeannot be properly re- 
garded as a the meaning of 

the Regulation soaeto warrant proceedings 

of sale for arrears ofrenfe under the softie. • 
e 

Also, where, in point otlaw the Regulation 
has no application, thejoere fact that the 
parties havo stated that it shall apply • cannot 
render the same applicable. /Hayoa^'Jtoifl*- 
nund Thakur, 88 0. 881. , * I 

Maclean, c.*r,^nd Grid®, a. , 

(2) Sale set as0$~*Rcnt for period between 
sale and reversal, patnidar, liable for . 

When a Bale of a patni under Reg. VIII. of 
1819 is subsequently set aside, the zemindar is 
entitled to rent from the patnidar for the period 
intervening between the sale and its reversal. 
Tf the patnidar lias been dispossessd by the auc- 
tion purchaser during this period, he will be 
entitled to mesno profits from the latter. Amri- 
ta Sekhar Banerjee v. Bejoy Ghattd Mahtab, 
4 C.L.J. 547. 

Haiungton & Mookkbjee, jj. 

(8)— See Right of Suit, No. 8, 8 C.L.J. 288. 

(4) <8. tf, cl. d — Act VJ1I of 1880 (Bengal), 
S. 8 — Hunt, meaning of lease , construction 
of. 

Where by a putni lease, the annual jama 
(runt) was fixed at Rs. 6,000 and, besides the 
said rent, the putnidar (lessee) undertook to 
deposit into the Collectorate the Government 
Revenue of Rs. 40, 156- 4-9 J fixed for the 
share of estate granted in putni and payable 
by the lessor, hist by hist, failing which, the 
putni lease was to be cancelled and would' 
become null and void and the landlord was to 
take khan possession. 

Held, that the payment of the putnidar of 
the Government Revenue, though no doubt was 
a part of the consideration to be tendered by 
the lessee lor the enjoyment of the tenure, it 
was not money payable to the landlord .and as 
such was not rent within the moaning of S. 8 
of the Bengal Tenancy Act and could not be 
recovered as rent under the special provisions 
of the Putni Regulation. Maharaja Bahadur 
Sir Jotindra Mohan Tagore v. Hbl Jarao 
Kumari, 3 C.L.J. 7-10 C.W.N. 901*.1M.L.T. 
8-88 C. 140 (P&). 

Lord Macnaghtkn, Sib For d North, Sir 
Andrew Scorns & Sut Arthur Wilson, 
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l%(nUtl9B raiaf toa&tMY^ContinwQi 

(5) S. i — Grant o/putni c/ certain vsuA^b ' 

>’ MwtUwof bate ofyrtaiaiate-tan&i ’ivitH 

in th&m ,atafixsd indMeiablerent— Lease. 

Whoreoertain Glares in pertain mahals were 
grante^Eh a permanent leaRe along with certain 
jote-lands titiwted in those innhals , b\ one in* 

• strumehfc, which;to«iribed it as a putni settlc- 
ment.ata rent ftSpUuu lump, and where, m 
suck A.qasfe, there was no appropriation of the 
of/lhe jete-jamas as distinguished from 
that of the putni taluqg : 

Held, that the^settlement created under this 
lease cannot be regarded as% valid putni tenure 
within the meaning of Regulation VIII of 1819, 
although the parties may have originally agreed 
that the Putni Regulation will apply*. Hayes 
t. BidyanundThakur, 3 C.L.J. 873. 

Maclean, c.j. and Geidt, j. 

(6) Sb, 8 and 10 —Publication of notice of sale 
— Fonn of notion— Order as to lots to be sold. 

This was a suit to set aside a sale for arrears 
of rent held under Bengal Regulation VIII of 
1819, Plaintiff alleged that the sale could not 
Btand by reason of various irregularities in j 
contravention of the rules especially as to the j 
publication of the Zemindar’s petition to the 
Collector and of the notice to the teimuts under 
the 2nd clause of S. 8 of the Regulation. Held , | 
the provisions of the Regulation have been 
seriously disregarded and the irre gularities in 
the case are sufficient to vitiate the sale. The 
original petition and the original notice ought 
to have been stuck up and not certified copies 
of them. The notice must have specified, in 
order, the lots to be sold and should havo 
throughout remained stuck up until taken down 
at the time of the sale. Bo joy Chand Maba- 
tap v. Atulya Ch&r&n Bote, 32 C. 253 --3 C.L. 

J. 46. 

Maclean, c*j. and Mitra, j. 

See, also, I, 800 No. St. | 

(7) Section 9— Purchase by one of the default- 
ers, effect of— Contribution, suit for— 

' Limitation — Limitation 4ct (XV of 1877), 
8ch. II, Arte. 61 and 99. 

When, at a sale under Regulation VIII of 
1619, a putni is purchased by one of the default- 
ers, there is nothing in the Regulation to make 
the tale absolutely void, though it is voidable. 
Payment of any rent for the putni by the pur- 
chaser, until the tale it set aside, iB mode on bis 
own 1 (recount. .. 


mtmfcn vnioffti* 

For a suit for ocm tribati$^ipt G£ch payment, , 
against the putni, jibe 

eaute of action does not arise and Imitation 
does not be$n to.rtm imtil thesale.js tetawdo. 
Hatangini Debya y. PraMmnaraoyeo Debya, 
3 C.L.J. 93. ■ . -H. . 

Maclean, c.j. and Pbatt, j, , * / 

(S) S. 10— See No. 6, supra* 

Regulation Y1I of 1829(81^^ 

8. 9~See I, Landlord and 2Vb* &6. 

* - . -MA**' , 

Regulation XI of 1829 (Bengal); 

(1) When Government acquires' property 
under cl. (3) of S. 4 of Regulation XI of 1825, 
either as an island surrounded by an un fordable 
channel or as an accession to lands held by 
Government, it does not become a trustee for 
the public^ it is entitled to’deal with the pro- 
perty in the jgune way as any other part of the 
territory of the Slate at its disposal. If it 
permanently or temporarily settles the estate 
to which it has thus acquired title, the holder 
of the settlement is entitled to the benefit of 
the principle of refrrmiVtion, . and when the 
question arises between Government itself and 
a neighbouring rifarinn owner, Government 
should not be placed in a worse position than a 
person who bus derive. d title from it and it is 
not precluded from claiming the land upon 
submergence and after re-appearance (a). 

No inflexible rule can be laid down as to the 
manner in which an intent if n not to abandon 
submerged lands may be proved, but it would 
depend upon tlio circumstances cfeach parti- 
cular case. 

Mere submergence of lands in the possession 
of Government does not operate in law as an 
abandonment on its part and a reversion there- 
of to the public territory. 

The state of things described in the Thak 
and Survey Maps cannot be presumed 'to have 
existed at the time of the Permanent Settle 
ment. A* 1 , 

The question what Ignds were included in the 
Permanent Settlement is a question of fact ar.d 
not of law, which may or may not bo >nti$- 
fuctorily proved by subsequent Sumy Maps. 

The onus of provingthat any particular lands 
were included in the Permanent* Settlement of 
1798 is clearly on those who affirm that such was 
the case end the, burden of proof is not ndbes. 
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Regulation XI of 1825(Behg*l).-(Concta). 

sarily shifted by the production of the Thuk and 
Survey Maps showing that' specific lands are in- 
cluded in a particular estate. ' « 

The Thak and Survey Jtfaps are valuable evi- 
dence of the state of things at the time they 
u re made, but it does not follow that they show 
conclusively what was the state of things at *, 
the tinu of the Permanent Settlement (b). j 
Ananda Harl Basak v. Secretary of State for j 
India In Council, 3 C.L.J. 31& 

Rampini and Mookerjee, jj. 
Beferencc*.—{a) 13 M.I.A. 407 ; 5 B.L.R. 
5-21 ; 10 B.L.R. 40G, if. (b) 30 0. 291, F. 

(2) S. 4 — Right of ryot having no pro-existing 
right to land, to later accretion to such land — 
See Aot VIII of 1885 (Bengal Tenancy), No. 9, 

33 C. 444. 

« 

(8) S. 4— Alluvion — Gradual accession — See 
Alluvion, No. 1, A.W.N. (190ft), 271. 

S. 4 (2)— See I, 801 , No. 1. 

Regulation III of 1872 (Bonthal Purgunnahs 
Usury Laws). 

S, 6— See I, In tore sf, No. 3. 

Regulation I of 1388 (Assam Land Revenue), j 

(1) Ss. 70 , 71 — Annulment of incumbrances— j 

Effect of sale — Part of estate. j 

The purchaser of a share of an estate at a 
salo held under S. 70 of the Assam Land and 
Revenue Regulation is entitled to hold the pro- 
perty free of nil incumbrances. The word 1 pro- 
perty 1 in S. 71 includes not only an entire es- 
tate but also a share in an entire estate (a). 

The purchaser, moreover, is entitled so to hold 
as '.oon as his purchase is completed. It is not 
necessary for him to take any steps to huve the 
property freed from incumbrances. 

An incumbrance existing not only upon the 
part of the estate sold, but also over other parts, 
is, after the sale, annulled so far as it extends 
over the part of the estate which has been sold. 
Jawad All v. Jnanada Sundarl Dutt, 3 C.L.J. 
387. 

Gkidt and Mookjtchjee, jj. 

* * 

Reference. — (a) 26 C. 194, V. 

(2) 8. 71— See No. 1, nujrra. 

Ss. Mi to 98 ,119, 154 ( Subsection (2), clc.)~ 
—I, H()i, No. 1. 

Regulation II of 1827 (Bombay). 

8. $8— See r, m. No. 1. 

Regulation XXY of 1832 (Madras). 

Sec I, Hindu Law (Impartible Estate), No. 8. 


Regulation v. of 180ft, (Madras) . f 

gee i, Act IV of 1809 (, Madras ), No. 1. 
Regulation YII of 181? .{Madras)' 

Cls. 2, 13 aud 18-See Act XX of 1863 (Re- 
ltcuour Endowments), No. 2, 1 M. L. T. 127. 
Regulation XYII of 1808 (Punjab). * 

S. 8, demand of mortgage money under, 
whether could be made withi%period of payment ' 
in the deed— See Moutgagb (Fokrclobukk), 
No. 3, 119 P. R, 1906. 

= Relief. 

“Such other, aa the Court may think fit M 
meaning of— See Mortgage (G<knekal),No. 23, 
29 M. 491. 

Religious Association. 

See 1, Small Cause Courts Act, Provincial 
(IX of 1887), No 7. 

Religious Endowments. 

(1) Bight of management of Dharmukartos, 
suit for declaration and injunction regard- 
ing t, by Vadagalai Dharmakartus against 
Archakas of Thengalai sect — Processions , 
ceremonies , etc, to which an idol in a shrine 
may be entitled , competency of Civil Courts 
to adjudicate on — Discontinuance by trus- 
tees of festivals established by usage , whe- 
ther can form subject of jn'escHption. 

The Dharmakartas of the Sri Dcvaraja Swami 
Temple at Conjeevarum who were Vadagalai s 
instituted this suit praying for a declaration 
that, as Dharmahartas of the said temple 
and of the shrine of Lho Manavala Mahamuni 
situate within its precincts, the rights and 
duties connected with the management of the 
temple with its connected shrines and the 
conduct aud celebration of ceremonies and 
festivals therein inclusive of the annual Thiru* 
nakshatram othsavam devolved on them alone, 
that they, as the Dhannak orthos, wore entitled 
to make all arrangemetits for putting and 
taking down pandals in Manavala Mahamuni' s 
shrine, that the defendants, who were %euga- 
lai Archakas and Paricharalcas of the abovo 
shrine, were not entitled to aot independently 
of the plaintiffs in the matter of such pandals, 
not to carry the idol of Manavala Mahamuni 
in procession either in tho pralcaram of Sri 
Devuraja Swami or outside the prakaram 
during the thirunakshatram othsavam or at any 
other time. Plaintiffs further prayed for an 
injunction restraining the defendants from 
acting independently in the said matters in any 
way so tvs to interfere with tho plaintiffs’ exer- 



DIGEST 01* OAHU. 


808 


801 


9 

Mlgtau 

oiM'el their right' of management and the p*y- 
formanee of their duties as DJiarmokartas, •* * 

Held, per ' Moore, j. t the plaintiffs were 
admittedly the Dharmdkextas of* the temple 
and as such the lower Court hod rightly granted 
them the declaration as to their exclusive rights 
* to make all arrangements in respect of pandal s 
for the shrine independently of its Archakas 
and Parichamka* , the defendants. 

As to the farther declarations prayed for in 
the plaint, which related to the carrying of the 
idol of Manavala Mahamuni in procession and 
which were disallowed by the District Judge, 
held, the District Judge was right in having 
refused to give any declaration as to«thc pro- 
cessions. It cannot be maintained for a mo- 
ment that any Court can adjudicate as to the 
rights, processions, ceremonies, &c., to which 
any shrine or idol may bo entitled. Further, 
the question as to the processions in which the 
idol should be carried and the manner in which 
such processions should be conducted is not one 
which can be decided in tho present suit be- 
tween the Dharmakartas and certain temple 
servants the question being one which does not 
in reality arise between them. The persons 
mainly interested in these ceremonials urc the 
worshippers at the shrine of Manavala Malta - 
muni and the defendants do not in any wav 
present such worshippers and, whenever the 
latter feel aggrieved by the manner in which 
the proceessions are carried out by the Dharma- 
karta s, they have their remedy under Act XX 
of 1863. 

On the contention of the defendants that., 
being Vadagalais themselves, the fiharmakrtas 
have, intentionally and in broach of their 
duty, failed to carry out the established worship 
of the Thengalai Manavala Mahamuni deity, 
in omitting to carry *bhc idol in procession on 
specified occasions, held, per S^nkaran Nair, j, 
the proper persons to carry out the processions 
being *the Dharmakartas themselves, it is very 
doubtful whether they could contend that, 
where the procossion formed part of the public 
worship in the temple or was in accordance 
with established usage, a borach of trust on 
their part in not carrying out such procession 
for some time could justify them in really alter- 
ing the worship. The question in such cases 
is what is the established usage in the tcmple y 
and, in the absence of auv such usage, what is the 
worship described in the Shastros. Absence of 
any procession for a long period of time may be 
51 
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evidence against such usage or of its disconti- 
nuance or cessation if the usage hod existed 
before. B^fc no .such ^discontinuance 01111 
be implied ‘' where, aO in this case, the con- 
duct of the Dhannokortas was .challenged 
immediately and whether they c&n be allowed 
to set up their own breach of trust for a long 
time to justify its continuance may well be 
doubted. 

• 

As to the decision of the lower Court that the 
question as to the procession was res-judicata 
by reason of prior decisions between the 7>7ior- 
makartas and Archakas, held it was doubtful 
whether any decision between these two alone 
could be .binding as la* tween the Vadagalaia 
or TJiengalais or any other persons interested 
as to tho form or mode of worship in the temple. 

Held, fufthor, that tho qncstion whether cor* 
tain processions had to be carrriod out in a 
temple as a part of the worship therein was not 
a question of a civil, but of a religious, nature, 
and it has to bo decided with reference to consi- 
derations and arguments grityi which our Civil 
Courts arc ordinarily unfit to deal ; and a deci- 
sion, therefore, of such a question by a Civil 
Court for the purpose of grantingany relief can 
hardly be said to be a decision of a competent 
Court so as to bind the parties in subsequent 
suits basod on a different cause of action or for 
a different relief. Yanamamalal Bhaahyakar 
y. Krlshaaswami Thathaehariar, 16M.L.J. 
160. 

Moore and Sankahak Naui, jj. 

(‘2)— See under Act XX op 1868 (Hflioioub 
Endowments), No. 1, 8 Bom. L.li. 407. 

(8) Suit on a pro-note by Head of a Mutt — 
Execution of decree against successor 
Si sliy us or disciples , position of. 

The decree obtained against the Pandora - 
sannidhi of a Mutt, for the money due on a 
pro-note executed by him, for nccctsary pur- 
poses binding on the Mutt, is enforceable 
against any person, who is the representative 
of the Mutt, at tho time of tho execution 
proceedings, subject to his right to sot it aside, 
for adequate reasons, in a properly framed 
suit. # 

The Sishyas or disciples of the Mutt are not 
co-owners with the Head ; nor Ifavc they got 
such interest in the Mutt property, as would 
entitle them to be made defendants in a suit 
to recover money or property from a Pandora* 
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mmMkL Manlkka Tata** Deiikar *. Bala* 
gapalakriihna Chatty* 16 M.L.J. 416*99 Jt 
556. 

AIoobe and 8 ankaba!< Naib, jj. 

References.*- 87 M. 485, 9 M. 80 r 14 B.L.B* 
450,12. 

(4 ) Son of a Hindu Mahant o/a, whether 
entitled to succeed to the office of hie father 
and the property of the institution. 

Th» was a suit by the sop ol a Mahant of a 
dera or dharmasala, tot possession of property, 
alleging that he was entitled to succeed to the 
same ae the rightful heir of his father, and, in 
the alternative, that, if the property be treated 
as the property of the religious endowment, he 
had a superior right of succession thereto. The 
main question for derision was whether, if the 
property be that of the religious endowment, 
plaintiff was entitled to claim possession 
on the ground of right ( 1 ) as son or 
(9) as the duly elected Mahant of 
the instituation, according to the custom 
among Vdasi fegirs, to whom the institution 
belonged. Held , afhong the L dosii, the mar- 
ried V\ dam are called Hindi while those who 
remain celibato are called Nadi and among the 
former, the son succeeds and becomes the 
Mahant . Further, even assuming there was 
no precedent of a son's succession in the parti- 
cular dera, the old rule should be held to 
prevail, that the election by the fraternity 
remove such defect, if it is one, in plaintiff’s 
title. Dasa«nt#t Bam y. Khas&n D&ss, 113 
P.R. 1906. 

Chattebji & Kensington, jj. 

References 101 P.R. 1905 & 136 P.R*. 1869, 
JR. 

(5) Succession to, by chela — Election or no- 
mination to office of Mahant— Sec CrsTOMS 
(Pkcuuab to Punjab), No. 63, 143 P.L.R. 
1906. 

See, also, I, 504, Nos . 1 and Si ; and cases 
under Hindu Law (Religious Matters) and 
Debutter Estate, 

Religious Endowments Bet# 

See under Act XX oF 1863 (Imperial). 

See, also, I, 804-805. 

Remand. 

( 1 ) Expa*te decree set aside and suit remand- 
ed bp.atppellate Court to Court of first instance 
— of successful appellant to restitution- 
SeeClV. P»0. Conn, No. 4, 8 C.LJ, 181. 


(ft) Objection toa-^qeu be taken Jnjegular 
eft*! against 4ta4,M*ee ( ttmaA 

order not specially againaWBee ChV. 

Pno. Conn. Ho. ^7, fit 190& x ^ 

< 8 $ No /eparate appeal put in agatosl order 
of— Right to contest validity oW» appeal 
against final decree— lU^it to put in second 
appeal solely on a ground contesting validity at 
— Se Civil Pno. Conn, No. 996, 9 O.0, 80. 

(4) Order of— of a rent suit under the N.W.P. 
Tenancy Act, no appeal lies from an— See Act II 
of 1901 (N.W.P. Tenancy), No. 96, 8A.L.J.20, 

(5) — without jurisdiction— Appeal from order 
of—, maintainability of— See Civ, Pno. Conn, 
No. 80, 81 A. L, J. 119. 

(G) Effect of by appellate Court under S. 568* 
C.P. Code, on limitation for execution of lower 
Court's decree— See Limitation Act, No. 189, 
3 A.L.J .8 

(7) — under 8 . 502, Civil Procedure Code, when 
open to the appellate Court— See Civ. PAo. 
Code, No. 994, 10 C.W.N. 429. 

( 8 ) When an appeal is sent down to a lower 
Court on remand, and when the records have 
not been returned to the remanding Court, the 
latter ought not to dismiss the appeal for de- 
fault of appearance of parties. See Civ. Puo. 
Code, No. 298, 90 P.L.R. 1906. 

(9) Power of Appellate Court to— on grounds 
other than those specified in S. 562 Civ. Pro. 
Code— Seo Civ. Pno. Code, No. 79, 1 M.L.T. 
268. 

(10) Appeal from order of— by Collector un- 
der S. 562, C. P. C.— See Act XV of 1887 
(Punjab), Nb. 14, 1 P.R. 1905 (Rev.) 

See, also, I, 806; and Act TJ of 1901 (N.W.P.) t 

No. 13; Civil Pro. Code , Nos. 

39, 94, m K m t 394,, 995, 996, 

397 d 998. 

« 

Rent , 

( 1 ) Enhancement of, by a Palampatdar— 
Land Revenue Code (Ikrar), S. 78 ( 8 ), ne- 
cessity of previous notice to tenant under. 

In the absence of any “express agreement " 
such as is referred to in sub-section ( 8 ) of S. 78 
of the Land Revenue Code (Berar), before a 
Palampatdar could enhance the rent payable by 
his tenant, he is bound to give notice to the 
latter according to the method laid down by 
the above sub-section the provisions of which 
are mandatory. 
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' fn 0M6Tfhl«h wu a wait by nak 

ftl^p^rfot fitoHer to Collect ad*fteto mpt, 
odmiMwlyi uostooh nottte bad toea* given tt 
the fcauw*, and the pUinttd wo* therefore hiU 
not entitled to maintain the suit. Mt*j! tub* 
kajl *. Dbttoba dliat Saateebrao, 3 N. It. K. 
148. 

Baniw^ a. 9, o. 

(9)— payable in kind, legality of attachment 
proceedings in the case of— Sec Act VIII of 
1&18 (Bn nt Bbooveuv, Madras), Ho. 19, 99 M. 
78. 


Kent Beoneep l«tl(Xad»aa|* 

8eeAor VUI or im (UaDhas).; 

9*, alto; /, SltoU, ' . < 

Kent Kali. 

Suit by purchaser of the right to recover 

arrears of rent against both landholder (vendor) 

and tenant— Jurisdiction. See Landlord and 

Tenant, Ho. 16, A.W.H. (1906). 804. 

« 

Representative)# 

Limitation for bringing— *of a deceased person 
on reoord— See Limitation Act, No. 194, Id 
M.L.J. 475. 


(8) Apportionment of— Transfer of lessor’s 
interest hy operation of law— See Transfer or 
Property Act (IV or 1882), No. 1, 88 C. 786. 

(4) Hate of — decree by a co-sharor-laudlord— 
See Evidence, No. 2, 10 C.W.N. 1084. 

(5) Entry in the record-of-rightb constituting 
pnma facie evidence of— See Act VIII of 1885 
(Bengal Tenancy), No. 87, 11 C.W.N. 153. 

(6) — for period between sale undor patni 
regulation and reversal thereof, liabilitv qf 
patnxdar to zemindar for— See Keg. VIII or 
1819 (Patni), No. 2, 4 C.L.J. 547. 

(7) A suit on bond undertaking to pay debt 
due from landlord not a suit for— See Small 
Cause Courts, Provincial Act (IX of 1887), 
No. 4, 4 C.L.J. 402. 

(8) Suit for, by assignee from an unregistered 
proprietor, whether maintainable— See Land 
Registration Act (Bengal), No. 1, 11 C.W.N. 
14L 

(9) The word— in the Bengal Tenancy Aot, 
whether includes interest — See Act VIII of 
1885 (Bengal Tenancy), No. 22, 11 C.W.N. 
110. 


Mile. 

—by Government, of escheated property once 
finally bold in auction, validity of— See Sale in 
Auction, No. 1, 21 T.L.R»215. 

Residue. • 

See I, Hindu Law (Will), No . 6. 

Res Judicata. 

(1) In considering tho competency of a Court 
for the purpose of deciding on a question of 
res judicata, the powers of the Court wherein 
tho suit was instituted and that of the Court 
that decided tho appeal ought to be looked 
into (a). Malubhai Ludhabhai y. SuraanfJI 
Jalamsangji,7 Bom. L.R. 821=80 B. 220, 

Jenkins, e.j. and Aston, j. 

Reference*.— -(a) 5 0. 832, F. 28 C. 415, R. 

(2) Fot the doctrine of— to dPfafe, the Court 
in the former Hint ought to have had con- 
cun ent fiuiadtctum both os regards pecu- 
niary limit and subject -mattei — S. 209, 
Civ a Pio . Code , inapplicability of, to 
moitgage suits . 


See, also , J, 807X10 \ Act VIII of 1886 
(Bengal), No • 81 : Act XII of 
f 1881 (N.W.P.), No. 6 ; Cinl 

Pro . Code , No. 61 ; and Land- 
lord and Tenant, Nos. 9 it 11, 

Rent Ret (R»W.P). 

See Act XII of 1881. 

Rent Ret (Ondh). 

See Act XXII of 1886 (Ocdh). 

Real Court* 

See I, Act XXII of 1880 (Oudh), Nos . 1 and 

4. 


In a suit by a puisne mortgage for sale, 
brought m a Munsifl’b Court for loss than Rb, 
2,500, the prior mortgagee was made a party 
defendant under S. 85 of the Transfer of Pro* 
pertyAct, The decree was to the qfieot that, 
out of the amount to be realised by the sole of 
the property, the prior mortgagee was to be 
paid the principal amount due on his mortgage 
and interest at the contract rate up to the date 
of the plaint in that suit and at 6 per cent, per 
annum from that date. Tho property was not 
sold in that suit because the decree amount 
was otherwise paid. The prior mortgagee qow 
used to recover the amount due on his mort* 
gage with interest at the contract rate and, 
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the whole amount having exceeded Hr. 2,500, 
the suit was instituted in the District Cojirt, 
The District J udgo held that the suit, so far as 
it concerned interest at«u rate higher than 6 
per cent. per annum, which was the amount 
awarded in the previous suit, was barred by res 
judicata by reason of the prior docroe, Held , 
there was no bar by res judicata : Per Surbah- 
mania Ayymi, j : — The doctrine of res judicata 
would not apply because the' Munsiff in the 
previous suit was not a Court of competent 
•jurisdiction to decide the subsequent suit, 
which was beyond his pecuniary jurisdiction ; 
further, though the subject-matter, vU., the 
mortgaged property, wj*j the same in both the 
suits, the matters of relief were different, 
occause, for the doctrine to apply the Court 
must have had concurrent jurisdiction both as 
regards the pecuniary limit and # tlie subject- 
matter (a) ; on the contention that, when the 
prior suit was decided, the present plaintiff's 
claim was limited to an amount below Rh. 2,500, 
though, by the addition of subsequent interest, 
it wcut over Rs. 2,500, held that the augmen- 
tation of the claim by subsequent interest will 
prevent the operation of estoppel (b). 

Obiter — The awarding of tho subsequent in- 
terest on plain tiff' a mortgage in the previous 
suit was perhaps in the exercise of the discre- 
tion of the Court onder S. 209, Civ. Pro. Code, 
which, however, docs not apply to mortgage 
suits. 

$ 

Per Sankabak STaib, j :- Thcre was no judi- 
cial determination in the previous suit that the 
present plaintiff was only entitled to subsequent 
interest at G per emit, per annum. The rate 
was fixed as a matter in tho discretion of the 
Court. Further, that rate was recoverable by 
the present plaintiff only if the property had been 
sold in oxecutlon in that suit. That decision 
did not prevent the present plaintiff's enforcing 
his contract rate in a suit of his own. Glriya 
Chettiar v. flab apathy Mud aliar, 29 M. G5. 

SUBRAHMANIA AYYAU, OFFU. C.J. UUd SAN- 
KAKAN NaIR, J. 

References . — (a) 9 I. A. 197 and 12 T.A. 23 
(37), F. (b) 10 C. 097 and 8 M. 88, D. 

(3) First suit by reversioner during life of 
vendor for declaration dismissed on ground 
■ of Imitation alone— Second suit after 
* vendor* s death calling in question validity 
of sal* not barred. 


Bet judlo&ta.— (Continued). 

r- 

* Plaintiffs wore reversioners to tho estate of a 
vendor of certain land* Their suit, during tho 
vendor'*} life, for a decoration that the sale was 
not binding* on thc^r re verri onary rights was 
dismissed on tho sole ground that it was barred 
by limitation. They now sued, after the death 
of tho vendor, for possession of tho laud and « 
tho point of the validity of the land canto into 
question. Held, the former suit having been 
dismissed on tho only ground of limitation, 
such suit not being necessary and the question 
of the necessity for the sale and tho- validity 
thereof not having boon decided thereiu, the 
present suit was not barred by the rule of res - 
judicata. Barket AU v. Hussain Khan, 6 P. 
R. 1900 =01 P.L.H. 1906. 

Robertson and Rattigan, jj, 

(4) Suits by tenant to compel tender o f pattah 
and by landlord to compel acceptance of 
it— fioth suits decided against the tenant 
—Appeal from one of the decisions— The 
unappealed decision whether res judicata— 
f Civil Procedure Code , S. 13, 

The appellant, a tenant sued tlie respondents 
to compel thorn to. grant him a jmttah and 
subsequently tho respondents instituted a suit 
against the appellant before tho same Revenue 
Court for compelling him to accept npattahior 
the same year. The suits were tried together 
and judgment given on the same day. The 
decree in each suit ought to have been, in effect, 
tho same but the Court however dismissed the 
appellant’s suit and allowed the landlords' suit 
brought against him. The tenant appealed to 
the District Judge against tho dismissal of the 
suit brought by him without any reference to 
tho other decision against him in the landlords' 
suit. Held , on reference to a Full Bench in 
second appeal— Though, technically, tho 

tenaut's appeal ought to have been in both suits 
and tho proper course for the District' Judge to 
have taken would have been to requite the 
appellant to amend his memorandum of appeal 
so as to make it an appeal in both suits, vet tho 
fact that the tenant appealed in his own suit 
and did not prefer an appeal in tho landlord’s 
I suit, did nob preclude the District Judge from 
deciding upon the merits of the questions raised 
in the appeal, which was before him, because an 
appellate tribunal cannot be regarded as in- 
competent to deal with a question, .which comes 
before it on appeal, because a A inferior Court, 
upon the same facts, but in a case other than 
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Rgs judicata.— (CoTt^ww^. 

the; case under appeal, had given a decision, 
which had not been appealed against, at. tl!b 
sometime as the dooisi&L in the ease under 
appeal. Panohanada titan y. Yaithlnatha 
Saetrfaf, 16 M.L.J. 63=29 M. 366. 

WnrrE, c.j. and Subbahmania aX t au and 
• Davies, Jj. 

Reference s . — 3 C. 30, R. 10 C. 233, F. 

(5) Parties 9 to suit— Defendant improperly 
impleaded as a minor— No objection raised 
by defendant during suit— Subsequent suit 
for declaration that decree was not binding 
on defendant— Estoppel. 

f A certain defendant was impleaded in a suit 
as a minor under the guardianship of his 
mother, who was his certificated guardian. He 
and his mother, jointly defended the suit, and, 
at no period, did the defendant raise the object- 
ion that he was not a minor when the suit was 
instituted. A decree was passed in favour of 
the plaintiff and no appeal was preforred either 
by tho defendant or his guardian ad litem. 
Held , that it was not competent to the defen- 
dant to sue subsequently, to have the decree 
declared not Jiiuding upon him, upon tho 
ground that ho was, in fact, of full age when it 
was instituted and that his mother had betrayed 
his interests. Ganga Ram v. Mihln Lai, A.W. 
N. (1900), 73=3 A.L.3. 187^28 A. 416. 

Knox and Aikman, jj. 

References.— 20 A. 90 and A.W.N. (1905), 229, 

D. . 

(6) Execution of decree — Decision of objections 
raised by judgment-debtor. 

Tn answer to an application for execution ofii 
simple money decree, obtained against her 
deceased husband, tho widow objected that the 
property sought to be taken in execution was in 
her possession by consent of the heirs of her 
husband in lieu of dower; but this objection was 
not pressed, 'and was disallowed, and no appeal 
was preferred from the order disallowing it. 
Held, that the some objection could not be 
raised again at a subsequent stage of the execu- 
tion of the samo decree. Abadi Beg am Y. 
Abdul Chaff ar, A.W.N. (1906), 70= 3 A.L.J. 
196. 

Knox and Aikman, jj. 

References . — 24 A. 282, F., and 12 A.W.N. 
236, D. 

(7) Act IV of 1 88$ (Transfer of Property Act), 

8 s, 90JOO— Suit to enforce vendor's lien by 
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lee Judicata.— (Cohtintted), 

sale— Determination in that suit of vendee's 
personal liability— Application for. decree 
* over under S* 90. ' 

In a suit for enforcement of a vendor’s lien 
by sale of the property, the Court further decid- 
ed that “the defendants cannot, either pet'- 
I* son ally or their other properties, be held liable 
for any part of tho amount claimed. The pro- 
perty sold to them can alone be liable." Sub- 
sequently, the plaintiffs applied for a personal 
decree under 8. 90 of the Transfer of Property 
Act, 1882. Held, that it was within tho compe- 
tence of tho Court to determine tho personal lia- 
bility or otherwise of the defondants^-if not, at 
that stage, to puss any decree under S. 90 — and 
that the nVUttor so determind was res judicata 
in respect of their subsequent application (a) 
and it was none the less res judicata because the 
finding as im the personal liability of the defen- 
dants was not Embodied in tho decree ( b ). Uttam 
Ishlok Ral y. Ram Marain Ral, A. W.N.(1906), 
44=3 A. L. . 171 = 28 A. 865. 

Stanley, c.j. and Buiikitt, j. 

References.— (a) 14 A. 518, 11 A. 486 and 13 
A. 356 and A. W. N. (189D), 142, R. (b) 7 A. 
606,12. 

(8) Mortgagor's suit for possession of mortgag - 

| cd property against trespasser after dismis- 

| sal of similar suit by mortgagee in de- 
fault— Waste land, presumption as to posses- 
sion of. 

The mortgagee of a village let sonic waBtc 
laud to A to have it reclaimed aft brought un- 
der cultivation. The defendants interfered with 
A and the mortgagee brought a suit for posscs- 
tiou in which the mortgagor was impleaded as 
a defendant. The suit was dismissed on tho 
mortgagee failing to put in an appearance. 
Subsequently the mortgagor brought a suit for 
possession of the waste land against the defen- 
dants. Held, that the decision in the formor 
suit did not render the question res judicata. 

Held , further, that the mortgagor being in 
rcnt-collecting possession of the village must be 
presumed, in the absence of any evidence to the 
contrary, to lie in possession of the waste land 
therein (a). Sheik Muhammad Alam v« Ragh- 
Wr Singh, 9 0. C. 32. 

Chamieb, j.c. 

Reference (a)8 O. C. 177, F. • 

(9) — in execution-proceedings — Dismissal of 
judgment-debtor's objection on a former 
occasion without investigation, effect of. 
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The dismissal of aii ejection by the Judg* 
ment-debtor to tW execution Of a. decree on the 
ground of limitation cannot rightly bo bold to 
operate aa a bar to its sfceing urged when fho 
decree-holder applies for execution again, when 
the previous objection was struck off without 
any judicial determination. Hlra Lai Bom y.‘ 
BwijaC^an Bose, 8 C.L.J. 940*10 C.W.N* 
800 . 

RAtrrax and Mooxebji, «. * 

References.— A.W.X. (1808), 90; 38 C. 122 
and 6 A. 260-11 LA. 87, JB. 8C. 51*8 LA. 
123 (PX*) and 24 A. 282, D. 

(10) — <7. P. Cade, S.J8 — Jurisdiction of Civil 
and Revenue Court* — Suits far profits in 
Revenue Court — Previous Buit between the 
parties — Question of title decided adversely 
to the present plaintiff* ( * 

M sued for profits due to her as owner of a 
share in the mahal of which D was the lambar- 
dar. In a suit between the partieH,it had been 
decided by a Civil Court of competent jurisdic- 
tion that M had no'iitle to the sharo in ques- 
tion. D pleaded that M was not the owner, and 
the question of ownership was res judicata. The 
Dt. Judge overruled the plea and decreed the 
claim, holding that the decision of the Civil 
Court in the previous suit could not operate as 
res judicata inasmuch as that Court could not 
have tried the present suit for profits. 

Held, thafc^when as between parties to the 
revenue suit, a Civil Court of competent juris- 
diction has decided the title to the property ad- 
versely to the plaintiff, who claims profits, the 
Revenue Court is not competent to ignore that 
deoision, and that decision being binding upon 
the Revenue Court, M*s suit should be dismiss- 
ed. Durga Shankar y. Our Gharan, 2 A.L.J. 
884,*A.W.N. (1906), 1* 

Kkox and Aikuak, m. 

Reference.— 22 A. 1 (F.B.), Itcfd. to. 

(11) Decision as to point pleaded by one de- 
fendant and supported by another defendant 
to be toe judicata between them . 

The plaintiff, S, brought a suit against the de- 
fendant, C, for possession of a deceased Hindu’s 
property on the ground that he became entitled 
to it by survivorship. The defendant, besides 
pj^dinp Adoption, cutom, Ac., also pleaded 
ifcgt, if his adoption was invalid, it was not the 
but oneR who was entitled to he pro- 


w*ty by tight.of JWtoritouoe. In cotoaquepoe 
U ttyfc last plea, C ^I4 go m* tUngtitntod^ 
suit to ¥to8ub- 

ordi$*te Judge. made |t a je todto t 

to tto plaintiff, 8>Jr 3$ and $ # ds^dant to 
hersuft. IfittoanU^f it was pleaded by the 
present defendant, C, had a bettor rigb* 
than the present plaintiff, S. The Subordinate 
Judge held that ft had no title as against the 
plaintiff, S, and accordingly decreed to claim of 
8 and dismissed that of R who did not appeal. 
The defendant C appealed, making the plaintiff, 
S, alone a respondent. 

Held, that the questioh whether it was R or 
the plaintiff, S, who had a better title was res 
judicata between the plaintiff and R as well as 
between the plaintiff and the defendant, C, 
Chunnt Lai r, Briaandlr Das, 90.C. 195 (B)« 
Chamier and Wells, j. Cs. 

(19) Land Acquisition Act (l of 1894), deci- 
sion as to person entitled to compensation 
in proceedings under, effect of . 

The question, in this case, was with reference 
to tho binding nature of a deoision as to the 
rights of persons, who claimed compensation 
in a previous proceeding under the Land Acqui- 
sition Act, conducted on a reference made by 
the Collector owing to disputes between the 
said persons. Held, that an adjudication as 
to the right of persons claiming the compensa- 
tion in accordance with the provisions of the 
Land Acquisition Act (X of 1870), concluded 
tho question between the same parties was 
decided by the Judicial Committee and there is 
nothing in the present Act (I of 1894) to war- 
sant its being held differently in regard to simi- 
lar adjudications made under it (a). Choviko- 
ran Makkl y« YayapparathXinh! Xutti All, 
29 M. 178. 

Su BRAHMANI A ATYAB, OfFO, C.J. and 
Boddam, 9. 

Reference . — (a) 90 M. 69, Z). * 

(13) Civ. Pro. Code 8. 29— Consent decree— 
Bond payable by instalments — Fraud— De- 
fence— Limitation* 

The defendant signed on the 4th June, 1898, 
a rusu acknowledging Rs. 11,53445-0 to be 
due by him to the plaintiff’s firm* On the 
19th June, 1894, he paidRa. 400 cash and a 
Hundi, for Rs. 600 and, to the balance of 
Rs. 10,584-15-0, passed an instalment bond pay- 
able by yearly instalments of Rs* 1*000 each. 
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W» B*mU taring been dlthonooMd, tSft 
fUttttHT* Brtn tamgkt wit N6. S<W o* 1«>6 to 
xw*m|fe»«aMittt of im Sundi tom b* 
defeodowt, Tl» Utter i$5W vest of oom& 
dSratfonand Impeached the oorveetitem of the 
•mounts. The Court appointed a Oommirtion<e 
hr to examine the plaintiff's account*: and 
the Oon^teiotter imported that the debt d*e 
was Rs. 3,016-8-0 and not Be. 11,584*16-0 a* 
stated in the • m«. Upon thi«, the Court 
without going into other questions, raised by 
the defence, decreed the claim. 

In 1897, the first two instalments under the 
.bond having become due, the firm sued the 
defendant (Suit No. 105 of 1897) to •recover 
R». 9,000. The defendant admitted the claim, 
and the suit ended in a consent decree. 

The defendant then instituted Suit No. 412 
of 1898 against the firm for cancellation of the 
instalment bond, alleging that it was obtained 
by misrepresentation and fraud, and was void 
in law and passed in respect of wagering tran- 
sactions and nothing was due under it. This 
litigation went up to tbo High Court, which 
without giving any decision on tlio merits, dis- 
missed the suit os tune-barred. 

In 1902, the plaintiff sued to recover the 3rd, 
4th and 5th instalments under the bond. The 
defendant pleaded that the bond and prior 
rum were obtoinod from him by fraud and 
misrepresentation and that the debt due was 
one arising from wagering contract unenforce- 
able by law. The Subordinate Judge hold 4hat 
the defendant was barred by the decrees in 
Suite Nos. 249 of 1895 and 105 of 1897 from 
raising any of his contentions, and passed a de- 
cree in plaintiff’s favour. On appeal, the Dis- 
trict Judge held that the defendant was barred 
by res judicata from pleading that tho bond 
was voidable for fraud "or from pleading that 
tho bond was void by reason of itb consideration 
being a paging debt. 

On appeal to the High Court • 

Held, by Aston, that, unless it be esta- 
blished that the pleas which the defendant liad 
raised in the present suit and had not been 
allowed to prove, would, if proved, in the 
Rundi Suit No. 249 of 1895, have reduced the 
amount actually due by himin June, 1898, to 
less than Rs. 600, pto* the Rs, 400 paid in cash, 
the decision in the Hundi suit could not ope- 
rate as res judicata In respect of the said pleas, 
for the matter which might and ought to be 


tee i«ilia*a^{00fi<iiiufel). 

made a ground of defence In the Attend* suit 
ton# be f ground of deforce to *Hhft atom 
actually made’* in the said foriner suit} 

(2) that tho plea, that the considemtiou foe 
the instalment bond partly failed because of 
•the reasons set up in the pleas aforesaid, would 
have been irrelevant in Suit No. 105 of 
unless, by setting up these pleas and proving 
them, the ofcrim ty tho latter suit for Rs. 9,000 
would have been reduced. 4 

Reid , by Scott, that, before the present 
suit was brought, the issue as to consideration 
had not been raised except with reference to the 
Hundi and had been hc^rd and determined in 
Suit No. 249 of 1895 with reference to that 
document nloiu. The defendant was, therefore 
not barred by res judicata Mm pleading in this 
suit that the l ond was no longer supported by 
consideration : * 

(2) that the lower Court was wrong In holding 
that the defendant was barred, by 8. 13 of the 
Ci> . Pro. Code, from raising the questions of 
fraud or wager as vitiating the bond as a secu- 
rity for tho payment of the remaining instal- 
ments. The issue in suit No. 249 of 1895 was a 
sufficient issue for tha disposal of the case 
on the If mult and m that suit tho defendant’s 
liability undci the Hundi was tho only matter 
m issue ; m suit No 105 of 1897, there was no 
heating and disposal of any matter in issue: 
the provisions of S. 13 did not, therefore, app- 
ly; 

(8) that the fact that the defendant was, 
owing to the bar of limitation onl> , denied the 
specific leltcf of cancellation claimed in suit No. 
412 of 189H, could not prevent him from raising 
dofences on the merits as a defendant m this 
Huit* Min&lal Bhadlram v.Kh&raetji Jiwajl ft 
Khamtjl Jlvaji v. Mlnalal Shadiram, 8 Bom. 

L. R. 29G=30 B. 895. 

Aston and Scott, w. 

References -G Bom. L. R. 592, F. t and 7 
Bom. L.R. 773, not F. * k 

(14) Cw. Pro. Code (Act XTVaf 18*2), 8. 
13 — Suit instituted hejote Munsiff— Com- 
promise-decree on appeal be foie District 
Judge— Application fori Mew to hare com - 
piomisc-decree set aside— Dedson if ban « 
fit h s u i t before Subordinate Judge — 
Ground for setting aside compromise— de- 0 
cree not raised in tevtew—Ftesh suit on 
such ground, if lies— Procedure for setting 
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wide decree— Buie issued by the High 
Court— Discharge—. Effect. f 

Plaintiffs had instituted thre§ suits against 
the defendants in the tkrart of the Munsiff. 
Pending appeals preferred before the District 
Judge against the decrees of the Mnnsiff, a , 
compromise -was filed And decrees made there- 
on. The plaintiffs then applied for review 
of the decreos alleging that their pleader 
had no authority to agree to the compromise. 
The District Judge rejected the application oil 
the ground that the pleader hod the requisite 
authority. The plaintiffs obtained rules from 
the High Court against this order but they 
were discharged. Plaintiffs now instituted a 
fresh suit in the Court of the Subordinate 
Judge praying that the compromise and the 
decree made thereon he set aside on the ground 
that the pleader had no authority to com- 
promise and that the terms of the compromise 
went outside the subject-matter of the suit. 

Held, that, in order to have the compromise- 
decree set aside, it was open to the plaintiffs 
to proceed oither by Vay of suit or by an appli- 
cation for review, the latter being the more 
regular mode of procedure (a). 

That the effect of the discharge of the rules 
issued by the Higty Court was to loave the order 
of the District Judge undisturbed ; 

that the question regarding the pleader's 
authority to compromise was directly and sub- 
stantially in issue in the proecoding for review 
and was heard and finally decided by the Court 
of the District Judge, which was a Court of 
jurisdiction competent to try the present suit. 
This suit iu consequence is barred by the rules 
of res judicata (6). 

An independent suit would not lie merely 
because a ground is allegHjl for setting Aside 
the decree which was not taken in the applica- 
tion for review. The plaintiffs having elected 
to proceed by way of review, ought to have 
« raised upon their application all the grounds 
upon which they relied for setting aside the 
decree. Ram Oopal Mazumdar v. Prasanna 
Kumar Sanial, 10 C.W.N. 529. 

Maclean, c.j. and Caspers*;, j. 

References. — (a) 10 C. 612, F. ( b ) 25 C. 571, 
98 C. 78, relied on. 

(16) Civ* Pro. Code- (Act XIV of im),S . 13 
. —Joint Hindu family— Suit by one member 
for redemption — Second suit by other 
members. 


Bet judicata.— (Continued)* f 

The sons in a joint Hindu family governed by 
the Afitakshara beoonfe, by birth an<f in their 
own right; entitled to tbe family property. They 
can enforce ‘this right against 'their father and 1 
do not clpim under him within the meaning o 
6. 18, Civ. Pro. Code. A person is said to 
claim under another, when he derives his title ’ 
through that other, by assignment or other- 
wise (a). 

Hence, where, in a previous suit for redemp- 
tion brought by the father, the sons wore not 
arruyed as parties, a second suit, by the sons, 
for the redemption of their shares in the pro- 
perty, would not lie barred. Bandar Lai v. 
ChhitagMal, 3 A.L.J. 644 --=A.W.N. (1906), 242. 
Stanley, c.j. and Knox, j. 

Reference . — (a) 10 A. 411, F. 

(16) Personal decree with a decree for ‘ sale — 
Application for personal decree dismissed 
— Execution of original decree against 

‘ person. 

Where a combined decree under Ss. 88 and 
90 of the Transfer of Property Act has been 
passed, it is not necessary to apply for a per- 
sonal decree, after the sale ot the hypothecated 
property. If such an application is made, any 
order passed on that is without jurisdiction and 
cannot supersede the decree as originally made 
and cannot operate ns a bar to the decree being 
executed. Sadho Singh v. Maharaja Parbhu 
Maraln Singh. 3 A. L. J. 606=A.W.N. (1906), 
251. 

Banerji and Airman, jj. 

(17) Suit for profits— previous suit for same 
period dismissed as defendant not served— 
effect of such dismissal. 

Whore a suit for profits against three defen- 
dants was dismissed owing to a failure of the 
plaintiff to ‘cause one of the defendants to be 
served, held that a second suit for profits, for 
the same period, against the same defendants, 
was maintainable. The former judgment, not 
being a decision on the merits, did not bar the 
subsequent claim. The principles embodied in 
S. 99 (A) of the Civ. Pro. Code applied to a case 
like this. Sita Ram Singh y* Pokhpal Singh, 
3 A.L.J. 676 (F.B.)*A.W.N. (1906), 238=1 M. 
L.T. 447 = 28 A. 749. 

Stanley, c.j., Knox and Airman, jj. 

(18) — Mortgage— First suit by second wort - 
gages for sale— Discharge of first mortgage 
by second j mortgagee under his decree — 
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Second suit by second mortgagee to sell 
pivperty mortgaged tp first mortgagee — C&. 
iTo. Code , Ss. Jit , explanation II. 

When a second mortgagee sited for sale of 
property, mortgaged to him and offered, and 
was allowed by the decree, to redee^h a prior 
mortgage, and realised his mortgage money by *j 
sale of the property mortgaged to him, held 
that a second suit by him, to soil the rest of 
the property under the first mortgage, which 
Was discharged by him, was not barred by the 
rule of res judicata as laid down in explana- 
tion II of S. 13 of the Civ. Pro. Code. AJudhia 
Prasad y. Har Dayal, 8 A.L.J. 541s A.W .N. 
(1006), ‘249. 

Aikmak, j. * 

(19) Civ. Pro. Code , S. 13, Expl. II— Matter 
which ought to have been made ground of 
defence or attack — Different suits on dif- 
ferent causes of action with regard to the 
same subject-matter — Questions to be decid- 
ed in execution— Civ. Pro. Code, S. 't44. 

R purchased a certain property in execution 
of a mortgage-decree against the mother M 1> 
andB. Subsequently, the same property was 
again sold in execution of a decree for rent 
obtainod by the landlord against the recorded 
tenant (father of 1) and B), and was purchased 
by R in the benami of his son-in-law, and he 
took possession in execution of both the decrees. 

D and B then instituted two suits for recovery 
of possession. One was on the ground that 
the jent-deeree, being fraudulent, was inopera- 
tive against them ; and the other on a declara- 
tion that the mortgage executed b\ their 
mother was without legal necessity and that 
the sale in execution of the mortgage decree 
was not binding, on them. The first suit was 
decreed and the second suit dismissed. 1) and 
B then transferred, their right to possession 
under the decree in the first suit to the present 
defendant, who recovered possession in exccu- j 
tion.s An objection on behalf of R that ho was 
in possession under the purchase in execution 
of the mortgage-decree was disallowed. 

R then brought the present suit for recovery 
of possession on the ground of his purchase in 
execution of the mortgage-decree. 

Held, that the suit was not barred either 
under S. 13 or under S. 944 of the Code. 

Where a plaintiff brings two suits based on 
different causes' of action with regard to the 
same property, it is not obligatory ori a person 
52 


Res judicata. — (Continued), 

who is a defendant jp both the suits, to plead 
as a defence to each suit what is properly a 
defence to the other. Kailath Chandra 
Mandal y. Ram Narain Girl, 4 C.L. J. 211. 
Ghose, Ag. c.j. and Cabvkrsz, j. 

(20) Civ. Pro. Code, 8. 13— Two suits decided 
by same judgment— Appeal in one suit, if 
beared by decision in the other suit — “ For- 
mer suit, 99 what is — Hearing two suits 
together — lnegularity, 

A Mahomedan died leaving two widows. 
Each of them brought a suit, for the recovery 
of her dower, from the estate of the husband, 
making the other a party defendant. One of 
the widows, M, having claimed certain houses 
to bo her exclusive property, and the other, J, 
denying it, an issue was raised in each of the 
suits as tcfc whether those houses belonged to 
the estate of^he husband, so as to he liable for 
the dowers claimed, or, were the separato 
property of M. The two suits were, with the 
consent of the parties, tried together and 
decided by one and the saline judgment, though 
two separate decrees were made, the Court 
holding that the houses were M’s property. J 
appealed only from the decree in her suit, and 
it was contended on behalf of M, that the judg- 
ment in her suit, not having been appealed from, 
became final, and was a liar to the trial of the 
issue as to the ownership of the houses in the 
appeal preferred by J, in her suit. 

Held, per Ghose, c.j., agreeing with FUmxu- 
ton, j. (R\hi»ini, J., contra ). That there was 
no separate judgment in M’s suit to operate as 
a bar by wuv of res judicata to the trial of the 
appeal in J’s suit (a). 

The two suits ought not to have been heard 
together. 

The proper procedure indicated. Marlam- 
nessa Bibee v.Joynab Bibee, 10 CAV.N. 934 
-IC.li.J. 149 - 83 C. 1101. 

Ghose, c.j., and Rampixi and Haiukutck, 
jj. 

Deferences.— (a) 10 C. 238, relied on ; 11 A. 
148 and 24 AR 350, It. 

(21) Civ. Pro. Code, S. 13, exp. Ill— Suit 
for mesne profits accruing due during 
pendency of suit for possession • 

Suit for mesne profits. In a pluvious suit for 
possession, plaintiff had asked for mesne profits 
from date of suit to date of possession. The 
Court awarded possession, though the decree 
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Ret Judicata.- (Centinuedf. 

was silent as to the mesne profits claimed. 
Held, the omission in the previous suit, to 
grant mesne profits did not debar the present 
claim therefor as res jyfficata, because, the 
grant of mesne profits pending suit was discre- 
tionary with the Court, under S. 211, Civ. Pro. 
Codo, and 8. 13. Exp. Ill is not applicable to 
suoh'a case. B&puji Kale v. Tagoaa Laid, 
2 N.L.R. 91. 

Batten, a*j.c. * 

References.-*- 21 A. 425 and 82 C. 115, F. 

(22) First suit cn lease— Second on title . * 

First suit was for possession by a lessor 
against a lessee. Second suit for possession on 
the basis of the plaintiff’ s title. In' the first 
suit, the title had not been adjudicated upon. 
Held, the second suit was not barred by the 
first, because, the title had not been adjudi- 
cated upon in the first suit. Noi 1 could expla- 
nation II of S. 13. Civ. Pro. Code, bar the suit 
as res judicata, because, it could not be said 
that the plaintiff ought to have put forward his 
title in the previous spit, in which the cause of 
action was the lease and the holding over by the 
defendant after its expiry, aud plaintiff oxpress- 
ly limited his claim in that suit to the cause 
of action given him by the lease. Gopala V. 
Aula, 2 N.L.R. 94.. 

Batten, a.c.j. 

Rcfei'ences. — 26 M, 700, 27 M. 102, 28 M 
400, F. 6 Bom. L.R. 594, Distd. 

(23) Decision in previous suit /or possession , 
holding plaintiff's right barred by reason of 
an agreement — Whether ros judicata in a 
subsequent suit , after bat* of the agreemeijt 
by time. 

The present suit for poascsssion was on a cause 
of action identical with that of, and between 
parties virtually the same as those in, a prio r 
suit, in which, it had been held that the 
plaintiff Was noi entitled to possession, by reason 
of an agreement to sell in favour of the de- 
fendant. The Subordinate Judge dismissed 
the present suit as res judicataby reason of the 
prior decision, but the District Judge held that 
the plea of res judicata was not sustainable. Set- 
ting aside the decree of &e District Judge held 
*thefact that the agreement to sell in favour of 
dialeudant war. enforceable by him, at the time 
of ihiAprior suit, but had become barred by time, 
atr the tune of the subsequent suit, could not 
provent tiie^ci’ation of the bar by resjudica . 
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Ret Judicata*— (Contjnytd); 

ta. gdak kai am Chettiarv. RamaHng* Chet- 
ttafir ,29 M. 390. / 

Moonx and Sankaean Naie, jj. 

(24) Suit Against jcidoio for setting aside 
> gift bn her— Subsequent mit against hei* 
t daughters for possession, subject matter of, 

neither in issue nor heard and decided in 
previous suit— Civil fo'oeedure Code, 8 . 13, 
explanation II. 

r 

Plaintiffs, who were the collaterals and re* 
yeraioners of one B, deceased, had sued his 
widow M to set aside a gift of B*s estate made 
by her. Subsequently, the widow having died, 
the present suit, for possession of the property, 
was instituted by them against the two 
daughters of B and certain co-reversioners with 
them. Tho daughters pleaded that the plaintiffs 
hud not a superior right to succeed, but their 
contention was overruled by the lower Courts 
as barred under S. 13, Civil Procedure Code, 
explanation II, on the ground that, although 
the daughters were not parties to the previous 
litigation, the entire estate was represented hy 
their mother through whom they claimed and 
they were therefore bound by the prior decision 
thut the plaintiffs were the reversionary heirs. 
Held, because the question ns to who had the 
superior claim, was not a necessary issue in the 
previous declaratory suit and had not been 
therefore adjudicated upon, the matter could 
not be held as having been heard and finally 
decided within the meaning of S. 13, Civ. Pro. 
Code, and the daughters were not barred from 
setting up the above defence, by reason of the 
decision in the prior suit. Bharl v.Plr Bakhth, 
107 P.R. 1906. 

Kensington and Lal Chand, jj. 
References.— 24 C. 711 and 28 C. 17, F. 29 
P 4 .K. 1895 and 11 C. 196, D. 

7 (25) Plaintiff no party to the previous case— 
Decision in the previous case pi gained 
against the widow , how far binding on the 
plaintiff— Adopted son — Misjoinder. 

In 1893, R and B, fathers of the present 
defendants, J and G, alleging themselves to be 
the nearest reversionary heirs of one R* 8 ., in- 
stituted two suits for a declaration that R. 8. 
had died intestate and that his widow had otffy 
the estate of a Hindu widow in his property. 
Their cause of action was that the widow had 
propounded a will alleged to have been executed 
by her husband in 1890 whereby, if genuine, 
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•Bet jadf t*to*—(6ont%nued), 

they were excluded from all chance of inheriting 
the property. The widow abandoned that Irill 
hat set up a will of 1876 in pursuance of which 
she had adopted the present plaintiff-appel- 
lant. The present defendants refused to make 
him a party to the suit. It was decided in that 
ease that the will propounded by the widow was 9 
not proved and that the adoption, although true 
in foot, was invalid in law. The plaintiff then 
brought thia suit claiming the entire property 
left by R. S. as his adopted son and impleading 
all persons in possession of the property as 
defendants. The defendants pleaded the previ- 
ous decision as res judicata on the question of 
plaintiff's adoption. They also pleaded misjoin- 
der of parties and causes of action. * 

Held, that the previous decision was not 
res judicata. The wido\^ did not conduct the 
previous suit, for the benefit of the plain- 
tiff inasmuch as sho set up an agreement 
with the plaintiff’s father that ho should 
not be entitled to possession of the ejtate 
till her death, and pleaded in effect that 
she had fall proprietary rights even after 
the adoption. It was clear that in the previ- 
ous suit although she did all in her power to 
make out title for the present plaintiff which 
would exclude the defendants, she was deter- 
mined to make it clear that Hho had lost noth- 
ing by the adoption. Therefore, under those 
circumstances, it could not be assumed as a 
matter of law that she had dofended the suit as 
guftfrdian of the present plaintiff and the judg- 
ment passed in the previous suit, as to the 
adoption, was not binding on the plaintiff. 

Held, farther, that thcro was no misjoinder. 
The plaintiff's right to sue for the whole estate 
in one suit was not affected by the passing of 
the estate into the .hands of other trespassers, 
and the plaintiff was not bound to traco the 
property .to the different defendants ; it was 
sufficient for him to show a complete cause of 
action after the adoption and then say that 
the defendants were in possession of the pro- 
perty {a). Radha Kishen y. Jamuna Parshad, 

9 0,C. # 389. 

Chamier and Griffin, j.cs. 

References (a) 82 LA. 229,8 M.I.A. 229, 
16 C. 40, 7 M.H.C.R. 260, 24 C. 881, 26 M. 
786, 27 M. 94, 9 M.I.A. 689, 11 C. 186, 6 0. C. 
879, *7 M.H.C.R* 290, 29 C. 871, 28 B. 266, 16 
A« 279 and 6 C.W.H, 686, B . 


Res Judicata.— (Continued ). . 

(26) Adjudication between two persons ifi a 
I Jormer suit, whether res, judicata in a sub- 

' sequent suit between one of them and the 

successor in titlmof the other. 

? An adjudication, in a former suit, between 
two co-defendants, that oue of them acquired a 
title by adverse possession, is ten judicptai in a 
subsequent suit between one of them and the 
successor in fciljp of the other. Kandlyfl Girlrya 
Chandu y. The Zamorfn of Callout, 29. M. 616. 
Benson and Bhashyam Ayyanoab, jj. 

References : — 15 M. 264 & 22 M. 828, F„ 18 
M. 874, D, 

(27) Decree against Kama van, whetke)' Res 
judicata against the Anandravers and When 
could be seU aside by tjiem. 

Notwithstanding decisions to the effect that 
n decree against a Karnavan is Res judicata 
against the Anandravers also, and can be set 
Hfcilo only on proof of fraud or collusion, a * 
separate suit has always been held maintainable 
by the latter impeaching the deoreo on the 
ground that the debt was not contracted by the 
Karnavan for Tarwad purposes* So, where, 
either there has been fraud or collusion or 
treachery on the part of the Karnavan - 
or the Court has been cheated into the 
belief that the Karnavan had defended 
the former suit on his debt, properly, 
whereas ho could not have himself very 
well defended the same on behalf of the Tarwad , 
the Tarwad , must be considered not to have 
been properly represented in the prior suit and 
should, therefore, lie given an opportunity, 
in a fresh suit, of proving that the debt either 
did nob exist or was not such as to bo binding 
upon the Tarwad. Mundan Raman y. Rama- 
tubba Alyan Kulathoo* Aiyan, 21 T.L.R. 41. 

Sadasiva Aiyar, c.j., Padmanabha Aiyar 
and Ramachandra Row, jj. 

Reference.— L.R. 8 C.H.D. 61, R. 

(27-a) Prior suit for recovering value of crops 
on land , decision of issue as to title to land 
in, whether bat's by res judicata, subsequent 
suit for declaration of title to same land. 

Where, on a suit for declaration of the plain- 
tiff's title to, and recovery of the possession of, 
certain lands, it appeared that* in a prior suit 
that had been brought by the present plaintiff 
for recovering crops, then alleged to have been 
carried away by tho present defendant, the 
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Rea judicata.— (Continued). 

9 

latter had disputed both the title and the pos- 
session of the plaintiff, in respect of laud apd 
the question of title now raised in the present 
suit had, therefore, been Girectly and substan- 
tially in issue and had been decided against the 
plaintiff in the prior suit, it was held that the 
previous finding regarding plaintiff's title was 
binding by way of res judicata in the present 
suit, brought by him, with regard to his title to 
the same land. Mathevan Kail! v. Sankaran 
Kunchiyan, ‘21 T.L.R. 127. 

1* ADM A N AI11I A AlVAIi & KaI’EN, 33 . 

References : ‘21 C. 430, ‘25 C. 13(5 k U T.L.H. 
11*2, F. ‘24 C\ 5G9 k ‘2(5 C. 428, T). 9 T.L.R. 
1*29, F.rpL * 

(‘28) Dismisssal of a previous suit for redemp- 
tion of a mortgage- -Subsequent suit for redemp- 
tion of the same properties based on a different 
mortgage whether liarred hv— See Civ. 1*110. 
Code, No. 18, 1(5 M.L.J. 48. 

(29) Whether decision in a previous original 
suit of a small cause nature in which no second 
appeal lay would be— In respect of the same 
matter in a subsequent suit in which second 
appeal is competent — Sec Civ. 1*110. Cook, No. 
10, 1 M.L.T. 25 -- 1G M.L.J. 41. 

(30) Dismissal of' a petition of objection 
under S. 104 K of the Bengal Tenancy Act, docs 
not bar subsequent suit for rent by objector — 
See Act VIII op 1885 (Bengal Tenancy), No. 
39, 3 C.L.J. 133. 

(31) Failure of judgment-debtor’s representa- 
tive to take objection in execution that property 
attached was trust property in his hands, no 
bar to his raising the same point as a defence 
in a suit by auction-purchaser for jHJssossion — 
See Civ. Pro. Code, No. 21, A.W.N. (190(5), 
158. 

(32) Rent suit, adjudication upon title to 
land in a, when — in a subsequent suit on title — 
See Civ. Pro. Code, No. 13, 10 C. W.N. 820. 

(33) Opcrtfction of — preventing a judgment- 
debtor from pleading bar by limitation in res- 
pect of a previous application ordered without 
objection — See Civ. Pro. Code, No. 224, 47 
F.R. 1900. 

(34) — See Civ. Pro. Code, No. 305, 9 O.C. 

254. * 

(35) Effect of a decision erroneous in point 
of law— See Civ. Pro. Code, No. 15, 9 O.C. 
243 (B.) 


Ref judicata.— (Concluded). 

(ffe) — See Limitation Act, No. 76, 29 M. 
353. * 

(37) Money rdccree given in a suit on a mort- 
gage — Relief prayed fof but not granted— -Second 
suit for sale— See Civ. Pro. Code, No. 14, 83 
•C. 849. 

(38) Decision of issue improperly raised after 
remand — See Limitation Act, No. 1, 10 C.W. 
N. 1065. 

(39) First suit for partition— Appointment of 
Amin to effect partition — Execution procood- 
ings struck off for non-appearance of parties — 
Second suit for partition, whethor maintain- 
able— See /Jiv. Pro. Code, No. 20, 10 C.W.N. 
839. 

(40) Constructive, second application for grant 
of probate of a will nofc barred by — See Civ. Pro. 
Code, No. 19, 4 C.L.J. 492. 

(41) Erroneous opinion on a point of law how 
far conclusive- See Civ. Pro.Code, No. 17, 8 
Bom L.R. 932. 

(42) rnsustainahility of plea of — in the ab- 
sence of previous proceedings in evidence— See 
Mahomedan Law* (Will), No. 2 f 9 C.W.N. 
938 (P.C.) 

(43) To maintain the plea of— it must appear 
from inspection of the record that the person, 
whose interest is sought to bind, was, in some 
way, a party to the suit. A mere intention on 
the part of one of the parties that it Bhould he 
for his benefit is not enough to support cthe 
plea— See Civ. Pro. Code, No. 9, 7 Bom. L.R. 
112-2 C.L.J. 413 (P.C.). 

Sec, also, J, 816-831 ; Act XII of 1881 (N. W 
i\), No. 5 ; Act VIII of 1886 ( Ren - 
gal), No. 31 ; Civil. Fro. Code , Nos. 
U , 16, 18, 23, 29, 31, 32, 32-a, 92, 
170 , 216 and 233 ; Custom [Punjab), 
No. 33 ; Decree, No. 27; Evidence 
Act, No. 36; Execution of Decree, 
Nos. 69, 60 and 83; Hindu Law 
[Rrvcrsionei-s), No. 17; Limitation 
Act , No. 78 ; Mortgage (Redemp- 
tion), Nos. 11, 26 ; Pre-emption , No , 
12 ; and Rent, No. 8. 

Restitution. 

(1) Ex parte decree set aside on appeal and 
suit remanded — Right of successful appellant 
to— See Civ. Puo. Code, No. 4, 3C.L.J. 181. 

(2) Right to— under S. 583, Civ. Pro. Code, 
when, applicant, being originally deprived of 
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Restitution.— [Concluded). 

hi i4 property in an appeal before the High Court; ^ 1 
in given the property on refiew— See Civ. Pno. 
CodKi No. 196, A.W.N (1906), 171. 

(3) — of possession of property by Court uuder j 

order of appellate Court setting aside dismissal < 
of objection to sale — See Civ. Pno. Coue, No. j 
180.9G.C. lQl. ■ 

(4) Bight to- -of assignee of decree of appellate ! 
Court — See Civ. Pno. Cook, No. 307,33 C. 867. 

See, also, I, Civil Pro. Code. Nos. 98, 119 and 
30:1: and Execution of Decree, Nos. 

1G and 69. 1 

i 

Restitution of Conjugal Rights. j 

(1) Conjugal rights, suit for restitution of — I 

Prompt dower , necessity for payment or j 
tender of. ' 

i 

Held that where some of the dower must, in 
the absence of specification, bo taken to be 
prompt, a suit by the husband for restitution of 
conjugal rights will not lie until so much of the 
dower as is prompt has been paid or teudered. 
Abdul Karim Khan v. Musammat Chhoti, 
A.W.N. (1906), 136-3 A.L.J. 432. j 

Banerji, j. | 

Reference. — 2 A. 831, F. ' 

(2) Suit for — bv Mahomcdan husband - Con- j 

ditions in Kabinnama emanating from the hus- | 
band, validity of— See Mahometan Lvw ! 
(Di vouch), No. 2, 3 C.L.J. 49. j 

(3) Suit for— Valuation of suit— Jurisdiction j 

— Soe*AcTVII of 3887 (Suits Valuation), j 
No. 3, 3 A.L.J. 266. ; 

i 

(4) Conversion of wife dissolves marriage— j 
Effect of conversion on decree for restitution } 
passed prior to conversion — See Mahomedan \ 
Law (Mamiiaok), No. 2, 148 P.L.R. 1900. j 

See , also , 2, Hindu J^aw (Restitution of Con - j 
jugal Rights), and Mahomcdan j 
. Law (Restitution of Conjugal I 
9 Rights). | 

Resulting Trusts. 

Applicability of S. 10 of the Limitation Act 
to— Sec Limitation Act, No. 18, 8 Bom. L.B. 
328. , j 

Resumption. I 

(1 ) — of land with buildings thereon— Notice — j 
payment of compensation— Land in can - | 
tonment— Resumption — Government . j 

In 1862, E, the predecessor in title of the , 
defendants, obtained from the Government the I 


Resumption.— ( Contin tied ) . 

i • 

land in dispute, under a grant which was made 
on tly* torms of the General Order of 31st July, 
I860. The General Order providod among other 
things : — 9 

“Permission to occupy such ground in a 
military cantonment confers no proprietary 
right, it continues the property of the State, 
lb is rcsumable at the pleasure of Government, 
but in all practioabcases one month's notice of 
resumption will be given, and the value of the 
buildings which may have been erected there- 
on, as estimated by a committee will be paid to 
the owner.” 

E, erocted a bungalcpv on the land and in 
1874 he sold the bungalow and all his interest 
in the laud to H, whose interest devolved, at 
his death, on his executors, the defendants. On 
tlic 19th October, 1908, a notice was given on 
behalf of the Bombay Government to the 1st 
defendant that he should, on the 1st December, 
1903, <[uit the possession of premises and de- 
liver them to tlio Cantonment Magistrate of 
Poona and that tho Government was prepared 
to pay to him Its. 16,500. The defendants 
having declined to comply with the notice, the 
Secretary of State for India in Council filed a 
suit to recover possession of the property from 
the defendants. The defendants, in answer, 
contended that one month's notice to the re- 
maining two executors (defendants 2 and 3) 
was not given and that the value of the build- 
ings had not been estimated or tendered. 

Held, (1) that the giving of a notice was not 
a condition precedent ; tho provision about it 
being nothing more than a statement of what 
will bo done, where practicable, for tho purposo 
of saving the occupant from such inconvenience 
as an immediate resumption might involve; 

(2) that, even if it be assumed that notice 
was a condition precedent to the right of re- 
sumption, it was clear that the throe executors, 
on their own showing, were joint occupants and 
notice given to one of them satisfied the pro- 
vision ; 

(3) that payment was not made condition 

precedent to resumption, though no doubt tho 
right to that payment would arise on resump- 
tion (a). Secretary of State for India in Coun- 
cil v. Yamanrao Narayan, 7 Bom. L. B. 735 
= 30 B. 137. * 

Jenkins, c.j. and Batty, j. 

Reference.— (a) 6 A. 148, VisUL. 
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Resumption.— (Conc/tf&d) . 

, i 

(2)— of maintenance grant — See Mainte- 
nance Grant, No. 1. 8 C.L.J. 521. t 
See, also, I, 832, No, 2; and Chowkidari 
Ckabwt Lands, No, 1+ 

Revenue Authorities. 

See I , Lower Burma Town and VillagS 
' Lands Act, 1898, No. 1. 

Revenue Court. 

« 

Right of Hindu widow to claim partition in 
a — See Hindu Law (Widow), No* 1, 9 O.C. 
53. 

Revenue Courts (N.W.P). 

See Act XVI or *805 (N.W.P.) 

Revenue Records, 

Wrong entry ini— Suit for possession by par- 
tition of shamilat lands — See Limitation Act, 
No. 88, 151 P.L.R. 1906. 

Revenue Reeovery Aot (Madras), 

See Act 11 of 1864 (Madras). 

See, also , I, 833-834. 

Revenue Sale. * 

Sec 1 , 884-836. 

Revenue Sale Law (Bengal), 

See under Act XI of 1859 (Bknual). 

Reversioners. 

See I, Mines, No. 2; and Hindu Law 
(Reversioners). 

Review. 

(1) Application for— on fcho ground of fraud of 
a decree against a minor on compromise by 
guardian, maintainability of — See Civ. Pro. 
Code, No. 245, 3 C.L.J. 119. 

(2) Application for — of an ex parte order by 
the legal representatives of a deceased party, 
maintainability of— See Civ. Pro. Code, No. 
83, 9 O.C. 35. 

(3) No appeal from order refusing — of judg- 
ment— See Civ. Pro. Code, No. 80, 8 A.LJ. 
119. 

, (4) Fraud in connection wibli compromise 
petition is good ground for— of the compromise 
decree— SeeCiv. Pno. Code, Nu. 339, lo C.W.N. 

" '^^IThother presentation of an application 
< sufficient cause’ for delay in present- 
ing on appeal— Soe Limitation Act, No, 6, 
SO LXMfc 


Review.— ( Concluded)* 

1 (6) Decree passed pn compromise entered into 
\v pleader— Application fdr review of compro- 
mise-4ecroe on th^grbund that pleader had no 
authority to com pjrcmisO— Rejection of applica- 
tion — Fresh suit to set aside compromise-decree,* 
whether maintainable— See Bus Judicata, No. 
It, 10 C.W.N. 529. 

. « ^ <■ 

(7) Order of a District Judge under S. 7 of 

tho Guardian and Wards Act, whether open 
to — See Act VIII of 1890 (Guardian and 
Wards), No. 5, 148 P.R. 1906. 

(8) Discovery of favorable decision of superior 
Court whether good ground for a — See Civ. 
Pro. Code, No. 842, 124 P.R. 1906. 

(9) & Court has no jurisdiction for, of its 
own decree, after dismissal of appeal there- 
from— Sec Civ. Pro. Code, No. 290, 4 C.L.J. 
566. 

(10) Court's power to— its own judgment 
during the pendency of appeal and when the 
appeal is dismissed — See Civ. Pro. Gode, No. 
336, 8 Bom. L.R. 842. 

(11) — of judgment — Order dismissing rule 
grautod— Limitation— See Civil Procedure 
Code, No: 387, 7 Bom. L.R. 664. 

(12) Filing of appeal pending application for— 
Review granted— Effect of order on appeal — 
See Civil Pro. Code, No, 840, A.W.N. (1905), 
2G5. 

(13) Second application for — Disagreement of 
the Civil and the Revenue Courts— Sufficient 
cause for delay within Limitation Act, ( S. 5 — 
See Act XVI of 1887 (Punjab), No. 13, 9 P.R. 
1905 (Rev.). * 

See, also, I, Civil Pro. Code, Nos. 332, 883 ; 

Decree, No. 27; Jitters Patent 
(Calcutta), No. 1 ; Limitation Ad, 
No. 146. 

Revision. 

(1) High Court\s powers of— . 

c 

The High Court is ordinarily very slow to in- 
terfere in revision with an order made by a 
Subordinate Court in the exercise of its discre- 
tion. But when the effect of an order is to 
nullify the provisions of a section of the Code, 
the High Court will interfere insetting it aside 
as an order made in the illegal exercise of Juris- 
diction. Braja Bala Boy! v. furudas Vandal* 
3 C.L.J. 298* 33 0.487. 

Bambini and Mookbrjrs, jj. , , 

Reference.—! C.W.N. 617, R. 
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Revision.— (Continued), 

(2) . Omission to consider important ntatefialf 

on record— Material ^irregularity on the i 
part of the Cowl rendering its order subject 
to revision under 8 . 70 (I) {a) of Jh e ' P&n- 
jab Courts Act, * 

Where a Court, having h;d before it materials 
lor a decision, ignored certain vital portions of 
thoee materials, which, if considered, must 
have led the Cpurt to a different conclusion 
from that actually arrived at ; held, the matter 
was one analogous, to the improper refusal by a 
Court to admit important evidence and if it 
oould be established that, using all the available 
materials, the Court should or must have come 
'to a different conclusion, ‘the Court must be 

deemed to have acted with material irregulari- 
ty* within the meaning of cl. (1) (a) of S. 70 of 
the Act and its order was consequently subject 
to revision under that section. Chuni Lai v. 
Mehr Chand, 29 P.R. 1906^-97 P.L.R. 1900. 
Johnstone, j. 

Jlefei'ence*.— 11 C. 0, 00 P.R. 1891 and 20 P. 
R. 1899, It. 

(3) Civil cases— Limitation — Application for 
revision — Copy of decree or judgment not 
necessarily to be filed in Court. 

In the case of a revision-petition, no copy of 
order or judgment impugned is, by lair , rend- 
ered necessary as annexure to the petition, 
tfehar Singh y. Gurbachana, 140 P.L.R. 
1900. 

Johnstone, j. 

(4) Xppeal to the High Court treated as an 
Application for— See Civ. Puo. Cope, No. 80, 
3A.L.J. 119. 

(5) Application by owner objecting to sale of 
property in execution of a decree under S. 88, 
order in appeal on — Memorandum of appeal to 
High Court treated as petition in revision — See 
Civ. Pro, Code, No. 121, A.W.N. (1900), 
02 . 

(6) PSwer of High Court to exercise its juris- 
diction of its own accord— See Civ. Pro. Code, 
No. 264, 10 C.W.N. 609. 

(7) Error of Law not connected with the juris- 
diction of the Courts if not a ground for— Sen 
Civ. Pap. Cody, No. 880, 9 O.C. 107. 

(8) The power of a Presy. S. C. Ct. under S. 
88 of Act XV of 1882 is not similar to the pow- 
er of— possessed by the High Court— See Act X V 
of 1882 (Presidency Shaw. Cause Courts), 
No. 2, 8 Bom. L.R« 678. 


Revision.— (Concluded), 

(9) Suit in forvia pauperis , application to 

file— Possession of property by the applicant, 
of value less than the* amount required for 
Court Fee — See Civ. Pro. Code, No. 142, 8 
Bom. L. R. 943. * 

(10) Power of- of High Court to interfere with 
Order of Lower Court refusing to file an award 
— See Civ. Pro. Code, No. 278, 8 Bom. L.R. 
570. 

(11) An order uiMer S v 295, Civ. Pro. Code, 
whether open to— See Civ. Pro. Code, No. 170, 
128 P.R. 1906. 

(12) Erroneous finding as to bar by limitation 
when precludes— See AOt XVIII of 1884 (Pun- 
jab Courts^, No. 8, 116 J£.R. 1906. 

(13) Whether High Court will interfere in, 
when remedy by appeal is opqji — See Civ. Pro. 
Code, No. S^S, 3 L.B.R. 181. 

(14) The proper remedy on refusal to bring 
legal representative on record is an appeal and 
not an ’application for — See Civ. Pita. Code, 
No. 213, 9 O.C. 354. 

(15) Final order of Collector under S. 15$ of 
Bengul Act X of 1859, power of High Court to 
interfere within— See Civ. Pro. Code, No, 
834. 11 C.W.N. 112. 

(16) Lower Court’s order not passed on illegal 
exercise of jurisdiction or on failure to exercise 
jurisdiction— Power of High Court to interfere 
in— See Civil Procedure Code, No. 177, A.W. 
N. (1905), 193. 

(17) Powers of— possessed by tlio High Court 
—High Court's power to call for records for — 
of its own accord — Powers of— where other 
remedies are open— See Civil Procedure Coi e. 
No. 127, A.W.N. (1905), 191. 

(18) Dismissal of appeal rightly though on 
wrong grounds — High Court’s power of revision 
—See Civ. Pro. Code, No.8-a, 16 M.L.J. 526. 

See, also , I, Act I of 1870 (Bengal), No. 8 ; 

Act XVIII of 1884 (Punjab), No. 
8 ; Appeal (Civil), No. £7 ; Civil 
Pro. Code , Nos. Ill, 018,325 and 
889 ; Punjab Courts Act (XVI II of 
2884), Nos. 1,2, 3 ,4 ; Small Cause 
Courts Act , I*rovincial (IX of 
1887), Nos. 3 arid 4+ 

Revocation. , 

—of submission to arbitration— good cause- 
collusion of arbitrator— See Arbitration, No. 2*, 
3 A.L.J. 818. 
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Right of oeeupaney. r 

(1) Ghat imli lands, r whcther occupancy rights 
can be acquired in, 

Tlio question in this appeal was whether Occu- 
pancy rights could lie jmccessfully acquired in 
Glintwali lands. Held, that, upon principle, 
having regard to the nature of lands under 
Crhatwftli tenure, and in view of S. 181 of the* 
Bengal Tenancy Act, the acquisition of occupan- 
cy rights in such lands is inconsistent with the 
incidents of such a tenure* Upendra Nath 
Hazra y. Ram Nath (ftiowdhry, 33 C. 030. 
Maclean, c.j. and Geidt, j. 

Reference.— 1 (J.L.J. 138, It. 

(2) Acquisition of — Agreement between land- 
lord aud tqjiant, validity of — See Act YIIT of 
1885 (Bengal Tenancy), No. 05, 33 C. 13C. 

Right of suit. 

(1) A party to an action oa,n impeach the 
judgment in it for fraud, by means of a fresh 
suit for the purpose, where the judgment is 
that of a British Court or of a Foreign Court 
and that not only whore there has been a fraud 
on the Court by whfttt are called extrinsic cir- 
cumstances hut also where the judgment, 
which the party seeks to set aside has been 
obtained by the other party by fraud on the 
Court by committing del i berate perjury and 
suppressing evidence. Yenkatappa Nalck y. 
Subba Naik, lf> M.L.J. 59. 

Boddam andMoourc, jj. 

References.--^ Q.ll.l)., p. 314, 10 Q.B.D., 
p. 297 and 10 Ch. 1)., p. 327, It. 

(2) Suit by judgment-debtor to recover money 
paid to decree-holder under an agreement — 
Suit before actual execution taken out in 
spite of the agreement — Maintain ablity. 

A judgment-debtor paid a certain amount to 
the decree-holder under an arrangement that 
the latter should certify to the Court that the 
decree was fully satisfied. Without, however, 
entering such satisfaction, the dceree-liolder, 
applied for execution and the judgment-debtor 
immediately on receipt of a notice under S. 248 
Civil Procedure (’ode, sought, by the present 
suit, to recover from the decree-holder the sum 
the latter had received under the abovo arrange- 
ment. Defendant, the decree-holder pleaded, 
inter alia , that the suit was not maintainable 
before actifal execution of the decree and reali- 
Zffttam of money thereunder Irom the plaintiff 
"and the question was rofeired to the High 


Right of suit.— {Continue#). 

■f* 

Court, whether the plaintiff had A cause of ac- 
tion for the suit aud could recover book the 
sum paid in discharge of the decree-debt due by 
him to the defendant, although the latter had 
not executed the dociee and recovered the sum 
again ^roin the plaintiff. Held , that the suit 
whs not maintainable. Sriramulu v. Dalnyya, 
10 54. 

Benson aud Moore, jj. 

(8 ) Suit for money paid for the use of the 
defendant , maintainability* of— Absence of 
obligatitm to pay , ea press or implied— pay- 
ment against the trill of the defendant. 

I'pon a putni sale under Regulation VIII of 
1 819, n portion of the surplus sale proceeds, 
standing to the credit of the defaulter, wus 
withdrawn by an execution creditor of one of 
them. On a suit by the defaulter, the Bale was 
set aside and the landlord had to refund the 
purchase money to the auction purchaser. The 
landlord having sued for the recovery pf the 
j amount withdrawn by the execution creditor : 

Held, that the defaulter whoso creditor had 
withdrawn the money was not liable to pay. 
It is not iu every case in which a man has hc- 
nofitod by the money of another, that an 
obligation to repay that money arises. To sup- 
port such a suit there must be an obligation, 
express or implied, to repay. There is no such 
obligation in the ease of a voluntary payment 
and still less when money has been paid against 
the will of the party for whose use it is supposed 
to have been paid (a). Roop ChanncsiA Bibi 
v. Bejoychand Mahatap, 3 C.L.J. 288/ 
Maclean, c.j. and Pratt, j. 

References . — (a) 15 B.L.R. 208=^2 T.A. 143 
and 1 T.K. 20, V. 

(4) Suit by co-sharer for joint possession of 
one of several properties , maintainability 

of. 

It is competent for a’co-sharer, who is debar- 
red from enjoyment iu one of several properties 
owned by him in common with the resjt of liis 
co-sharers to sue for joint possession in respect 
of that property alono without claiming a simi- 
lar relief in respect of the other joint properties. 
Sura Bingh v. Bant Singh, 43 P.R. 1906= 
122 P.L.R. 1906. 

Rorkrtson and Chitty, jj. 

References. -77 P.R. 1887, 7 B.182, 7 B. 272 
11 C. 506, 102 P.R. 1884, D. 

(5) Mistake in decree — Separate suit to set 
as i de— Maintainability, 
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RlgM; of unit— [Continued). 

It cannot be broadly laid down that an/ 
error in a decree made Ify a Court may be 
challenged by a separate suit. Chand Mea v. 
Brimatl JUlma Banu, 10 C.W.N. 1024. 

Ghose, and P arbiter, jj. b 

, References.— $ C.W.N. 375 and 8 C.W.N. 
473, R. 

(6) Money due under promissory note , agree- 
ment to payt contained in a subsequent deed 
of assignment— Right of fresh suit , whether 
given by such deed. 

A promissory note was executed by the defen- 
dant to the plaintiff. Subsequently, the defen- 
dant executed, in favour of plaintiff, a deod of 
assignment of certain decrees and it was agreed 
therein, that the amount which plaintiff might 
recover from those decrees must be credited 
towards the amount due to him under the pro- 
missory note, and that any balance which 
might be left due under it, after such deduction 
must be paid separately by tho defendant. The 
original promissory note, however, had not 
been cancelled. Tho present suit was institut- 
ed for the recovery of such balance, as under 
the agreement to pay the same, contained in 
the assignment deed. Held , the obligation 
under the promissory note was the only one on 
which the plaintiff was entitled to sue and that 
the provisions in the subsequent deod as to 
the adjustment of the debt and the payment of 
the balance, if any, did not operate to extin- 
guish Che obligation under the promissory note, 
or create an independent right of suit in 
favour of plaintiff. The present suit, therefore, 
having been brought after expiry of the period 
of limitation, which would have governed the 
suit if brought upon the note, the lower Court 
was right in having dismissed the suit as bar- 
rod. Yenkataramiah . Pantulu v. Rama- 
krlshna Pantulu, 29 M. 205. 

SupRA jAiania Aiyah and Benson, jj. 
Reference . — 8 Ch. D. 290, R ., and Appl. 

(7) Decree for possession hatred by Ibni tntion — 
Effect of such bar by neglect to execute- 
fresh suit for possession not maintainable . 

Where plaintiffs obtained a decree for posses- 
sion of immovable property, but did not apply 
for execution of the same within the period of 
limitation and brought the present suit again, 
for recovery of possession of the same property, 
held , the plaintiffs having allowed the period, 
distinctly prescribed for execution of their de- 
53 


Right of suit— (Continued). 

• 

cree to expire, the decree had booome a nullity 
and they had no right to subsequently rely 
upon that decree and sue again to recover pos- 
session of the same land Upon the footing there- 
of, since the mere fact, that there was once 
in existence an executable decree made iu their 
favour, could not entitle them to institute a 
fresh suit, upon tho same cause of action, upon 
which the formor suit had been founded. Oman 
Sheikh t. Halakurt Sheik, 33 C. 679. 

Ghose and Pargiter, jj. 

(8) Malice — Notice — Defendant refusing to re- 
ceive nomination papers — Election. 

To support an action for damages against a 
person, appointed to receive the nomination 
papers of candidates for councillorship on a 
Municipality, for refusing to receive a nomi- 
nation paper* it is necessary to allege and prove 
malice. Chunifal Maneklal Gandhi y. Kirpa- 
ehankar Bhagwanji Yyas, 8 Bom. L».R. 838. 
JkAkins,c.j & Beaman, j. 

(9) Suit for possession against trespasser — 
plaintiffs title , proof sof— possession good 
title against all hut rightful owner . 

In a suit by a mortgagee (plaintiff) for poss- 
ession of the mortgaged proporty from which 
the defendant had dispossessed him, the defence 
was that the original mortgagor had no title to 
the property and, therefore, could not mort- 
gage it to the plaintiff and, consequently, the 
plaintiff’s suit was not maintainable. Held , 
that the plaintiff was entitled to a decree, 
uuless tho defendant was the true owner. 
Possession is good title against all persons 
except the rightful owner and entitled tho 
possessor to maintain an action in ejectment 
against any person other than such owner, who 
dispossesses him. Rampal Singh y. Raja 
Mustafa All Khan, 9 O.C. 273. 

Chamikr and Evans, j.cs. 

Referetxee : — 2 O.C. 3, R. 

(10) Maintainability of suit by real purchaser 
Against benamidar — Sale in execution of decree 
—See Benami Transactions, No. 1, 3 P. R. 
1906. 

(11) — for declaration on failure to appeal from 
an order dismissing without enquiry an appli- 
cation under S. 232— See Civ. Pito^ Code, No. 
103, 16 M.L.J. 27. 

(12) Covenant in a usufructuary mortgage— 
Enhancement of hist— Right of mortgagor to 
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Right of Mlt. — (Cmtinktf). 

sue lor the excess kiat paid by him— See Mobt- 
QA.OOB end Mortgagee, No, 2, 16 MXX 28. 

(13) Right of pre-emption not exercised by 
Hindu husband during his life time— Suit by 
widow for pre-emption, maintainability of— See 
Limitation Act, No. 41, 3 AX.J. 191. t 

, (14) — of a son to recover his share in the pro- 
perty sold in execution of a decree against his 
father— See Hindu Law (Qebts), No. 1, 3 A. 
L.J. 10. 

(15) Contract to make testamentary disposi- 
fciona— Right of assignee from a person in 
whose favour such a contract exists to sue for 
declaration of his rights— See Transfer of 
Property Act, No. T, 9 O.C. 55. * 

(16) — of a minor to set aside, on the ground 
of fraud, adecreehased on a compromise enter- 
ed into by his guardian— See Cm Pro. Code, 
No. 80, 3 AX.J. 119. 

(17) Suit not maintainable by usufructuary 
mortgagee for money, when the mortgaged 
property is lost by his own default— See Trans- 
fer of Property APT, No. 52, 3 C.L. J. 220. 

(18) — of an auction-purchaser for the recov- 
ery of purchase-money from the decree-holder 
on the ground of judgment-debtor's want of 
title to the property sold — See Civ. Pro.. Code, 
No. 183, 10C.W/N.274. 

(19) Tenant dispossessed by a trespasser— 
Right of Landlord to sue the trespasser— See 
Adverse Possession, No. 1, 10 C.W.N. 843. 

(20) Decree incapable of being executed for 
future mesne profits — Maintainability of sepa- 
rate suit to recover such profits — See Decla- 
ratory Decree, No. 2, 1 M.L.T. 09. 

(21) Maintainability of suit to sot aside order 
of Magistrate trying a petition to set aside a 
Municipal election— See Act T of 1900 (N. W.P. 
and Oudh Municipalities), No. 2, A.W.N. 
(1906), 97. ^ 

(22) Suit to recover money paid to release 
property from unlawful revenue attachment in 
a Civil Court, maintainability of— See Con- 
tract Act, No. 27, A.W.N. (1906), 114, 

y (23) Dismissal of application under S. 232, 
(3iy, jjro. Code— Maintainability of suit to esta- 
l^l^ nght to excfcute decree— See Civ. Pro. 

102, A.W.N. (1900), 133. 

r (p^ QbjeotionM by legal representative of 
jp<^»gt^ehtor that attached property was 
tnx^tj^'rty in his possession disallowed— 


Right of 

LSuifc oontestifig such or^,maintftinab0ity of— 
F See Civ. Pro. Coraf, Nfc 120, A.W,N.(1906p 
157*8 A, LJ. 370/ 

(25) First suit dor partition dismiss*# lor 
defaul^ — Maintainability of second suit for the 
same purpose— See Civ, Pro, Code', No, 75/3 
A.L.L 879. * . ; ' ’ ' 

- (26) Maintainability of suit by one decree- 
holder receiving rateable distribution agaihst 
a rival decree-holder similarly circumstanced 
for a declaration that the latter's decree is 
fraudulent— Sec Civ. Pro. CqdR, No; 100, 3 
C.L.J. 385. 

(27) Suit, compromised by pleader— Applied 
tion for review on ground of pleader's authority 
to compromise rejected — Fresh suit to set aside 
decree, maintainability of— Bee Reb Judicata, 
No. 14, 10 C.W.N. 529. 

(28) Collection by some of several co-sharers 
of portions of rent from tenants— Suit* by all 
co-sharers jointly for the whole rent, maintaina- 
bility of— See Co-sharers, No. 1, 10 G. W.N. 
787. 

(29) Alienation of ancestral debutter property 
by father and uncle in a joint Hindu family — 
Right of a member to sue to set aside the aliena- 
tion and for recovery of the property— See 
Hindu Law (Religious Matters), No. 2, 38 
C, 507. 

(30) — on a pro-note neither barred nor sus- 
pended by reason of a collateral covenant not to 
sue for a specified time— See Promissory Note, 
No. 1, 16 M.L.J. 103* 

(31) Suit by member of an unregistered chit 
fund, consisting of more than twenty members, 
for reoovery of subscription paid, maintainabi- 
lity of— See Act VI of 1882 (Companies), No. 2, 
1 M.L.T. 106. 

* 

(32) One of two joint decree-holders recover- 
ing whole amount— Right of the other to sue 
for his share — See Civ. Pro. Code, Nq/IOS, 29 
M. 188, 

(88) Mere proposal to abb does not entitle a 
person to claim pre-emption— See Pre-emption, 
No. 14, 9 O.C. 169(B). 

(84) Maintainability of suit lor a declaration 
that the land in dispute is joint property liable 
to be partitioned according to revenue holdings 
and not according to ancestral shares— See Act 
XVII of 1387 (Punjab Land Revenue), No, 8, 
46P.L.R. 1906/ . , n , 
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Right tt+ult.— (Continued). - T , ; 

05) Sttitby Vtaifljoloi Dharmakarta* (ftw 
tee#) ior declaration of tight of njuu^enifio** 
»nd for, injunction mtreiixing 
faiWjtwowhippw*) few* interfering tfithionner*-* 
management of » Tpngakti shrine, maintaina- 
bility of — See Rjsuoiqo# Khdowments.'No. 1. 
10M.IbJ.150. 

(36) Moneys paid by a person to raise an 
attachment to dear his own title — Suit to re- 
cover such xnonfey from the true owner, main- 
tainability of— See Civ. Pro. Code, No. 154, 
16 M.L.J, 186. 

(37) Delivery o! formal possession in execu- 
tion proceedings— Maintainability of suit for 

actual, possession— See Civil, Pro. Cops, No. 
Ill, 8 A.L.J. 504. 

(38) Decree-holder's taking possession of 
greater area than what was decreed— Suit by 
judgment-debtor for possession, maintainability 
of— See Civ. Pro. Code, No. 110, 8 A.L.J. G01. 

(8ft) Objections to partition in Revenue Court, 
summary dismissal of— Suit to set aside the 
order, maintainability of — See Act III of 1901 
(N.W.P. Land Revenue), No. 18, 3 A.L.J. 617. 

(40) First suit for partition— Execution-pro- 
ceedings struck off for default of parties after 
appointment of Amin to effect partition — 
Second suit for partition, whether maintaina- 
ble— See Civ. Pro. Code, No. 20, 10 C.W.N. 
839. 

(41) Surety guaranteeing payment of judg- 
ment-debt when judgment-debtor arrested and 
brought before Court under S. 886, Civ. Pro. 
Code — Suit by decree-holder on surety's 
default— Sec Civ. Pro. Code, No. 201, 10C. 
W.N. 830. 

(42) Infringement of. right of worship — Suit 
by some members of a community on behalf of 
themselves and other xhembers of the communi- 
ty, not oh behalf of the public in general — 
Maintainability of suit — See Civ. Pro. Code, 
No. 8&? 10 C.W.N. 867. 

(48) Letters of administration, with copy of 
will annexed, granted to a legatee in respect of 
his legacy alone— Right of another legatee to 
sue for recovery of his legacy— See Act X of 
1865 (India# Succession), No. 14,10 C.W.N. 
864. . -V-. 

(44) Sh4re-holders of a Company, right of, to 
sue for a declaration that they are entitled to 
vote at a.meetin#— See Act VI of 1882 (Com- 
Fanieb), No,3, 10 C.W.N, 006. 


Right of wit 4—(Continu0d). 

(45) Suit for damages for malicious arrest, 
whethermaintainable , when, arrest ; ordered by 
Officer having , discretionary power to .order 
arrest on facts placed betfore him by defendant— 
See Malicious Arrest, No. 1*29 M. 208. 

4 (46) Sale to stranger with concurrence of co- 
sharer— Purchase by suokco-sharer — Maintaina- 
bility of suit for pre-emption. See Pre-emption, 
No. 89, 3 A.L.J. 7#4. 

(47) Suit for possession on possessory title 
of plaintiff's predecessor, plaintiffs never them- 
selves being in possession— Sec Possession, 
No. 4, A.W.N. (1906), 264. 

(48) Of a lessee or a person in lawful posses- 
sion of a house — interference with right of 
privacy— See Easements Aot (V of 1882), No. 
1, 3 A.L.J. 670. 

(49) Interest to pay Government revenue — 
subsequent suit \o recover money paid from per- 
son benefited by payment— ^See Contract Act 
(IX ofTL872), No. 28, 3 A.L.J. 665. 

(50) Suit for damages for false imprisonment 
— Prosecution after inv&tigation — Acquittal 
of accused— maintainability of suit against 
accused— See False Imprisonment, No. 1, 8 
A.L.J. 650. 

(51) Suit for damages for .breach of contract 
to sell by the guardian of a lunatio without 
Court's permission, maintainability of — 
See Act XXXV of 1858 (Lunatics), No. 6, 8 A. 
L. J. 686. 

(52) Separate suit maintainable by owner 
for damage by the Public Works Department 
before publication of notice under S. 6, of 
Act I of 1894— See Act I of 1894 (Land acquisi- 
tion), No. 6, 8 L.B.R. 117. 

(58) Bill or note given by debtor for payment 
of money on cause of action already arisen — 
Creditor’s right to sue on the original considera- 
tion independently of the bill or note — See 
Caubr of Action, No. 1, 15 M.L.J. 484. 

(54) Suit in High Court based on order of the 
Insolvency Court (in this ease the High Court 
itself)— Order of Insolvency Court is judgment 
of High Court— See Insolvency, No. 3, 9 
C.W.N. 952. 

v * 

(55) Suit of a civil nature— Religious rites 
and ceremonies— See Civil Pro. Code, No. 5, 
2 C.L< J.590. 

&*, also, Jf, 838-844 ; Act Y*of l88l (Prolate 

a ndAdtnmidr<Ui&i) t tf.diAdX U 
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Right of salt. — ( Concluded ). 

of mi (&.W.P.), No. e ; Act J of 1900 
(N. H . ^ Oildh Municipalities ), 
No. 2 ; Act VIII of .1885 (Bengal), 
Nos • 25 and 36 ; Civil Pro. Code , 
Nos . 40, 2*7, 129 , 2*0, 2*7, 242 
and 274; Compensation , A 7 o. *; 
Criminal Pro . Code , No. 2;- Decree, 
Nos . *6 and *7 ; Easements, No. I; 
Hindu Law (Maintenance), No. 5; 
Hindu Law (Reversioners), No. 
10 ; Jurisdiction (Civil Courts), No. 
44 ; Limitation Act, No. 8 ; Mort- 
gage (Sale), No. 4 ; Pre-emption, 
No. 34 ; Receiver , No. 1 ; Slander, 

No. 1 ; and Will, No. 3. 

« , 

Riparian Owners. 

See I, 814, 815 j, and Easement, No. 5; and 
Easements Ad, No. 1. , 

Riparian Proprietors. • 

(1) Upper and lower , rights of— Stream, 
natural, waters of— Ordinary and 1 extra- 
ordinary uses, natural and artificial wants, 
distinction between— Irrigation, ij primary 
use of stream water . 

Riparian owners have equal rights to a 
usufruct of the waters of an adjacent natural 
stream, and no proprietor has the right to use 
the water to the prejudice of other proprietors, 
above or below, unless he has a prior right to 
diversion (a). 

There is a distinction between the ordinary 
and extraordinary uses of water, or uses for the 
purpose of satisfying natural and artificial 
wants. Every riparian proprietor has a right 
to the ordinary use of water, without re- 
gard to the effect which such use may have, in 
case of a deficiency, upon proprietors lower down 
the stream. But, in the case of extraordinary 
use, he must not interfere with the rights of 
other proprietors (b). 

A user, which is extraordinary in one place 
or at one time, may be ordinary in another, 
owing to the surrounding circumstances, or to 
changes in the locality (c). 

Under the English law, irrigation is not a 
primacy use, and whether a riparian owner may 
use the water of a.natural stream to irrigate his 
laud, depends upon the quantity of water he 
the injury ho inflicts upon other 
riparian owners (d). 

.. * Under the Amorican law, the balance of 
authority is in favor of the view, that the rela. 


Riparian Proprietor!.— (Concluded). 

tlve importance and necessity of the several 
uses of the water of *a particular stream must 
depond upon the circumstances of each case, 
and that all the circumstances are to be consi- 
dered in determining the reasonableness of the 
use fo/irrigntion. Oue proprietor cannot, under 
any circumstances, divert and € consume thd 
entire flow of a stream for irrigation purposes to 
the exclusion of lower proprietors. This rule 
ought to bo applied for India (£)• Balabhadra 
Persad Singh v. Najiban alias Basmatia, 4 
C.L.J. 370=11 C.W.N. 85. 

R ampin i and Mookeiwee, jj. 

References : — (a) 6 Exch. 353, and 133 U.S. , 
547, F. (b) 12 Moo. P.C. 131, L.R. 2 Exoh. 9, 

! 4 App! Cus. 121, L.R. 6 I. A. 39, (1904) 
A.C. 301, F. (c) 11 Q.B.D. 165, Appl. (d) 8 
Exch. 748, G Kxch. 353, It. (e) 93 California 676 
and 24 C. 866 - 24 I. A. 60, Appl. 

Sec, also, I, Injunction , No. 15. 

Riparian Rights. 

(1 ) — Right to the unimpeded flow of water 
— Diverting the course of the river— -Dama- 
ges. 

A riparian owner may put water that flows 
through his land to certain uses connected 
with his land and for that purpose he may lie 
entitled to divert its course: but it must be 
done in such a manner as not to inflict any 
material injury on the lower riparian proprie- 
tor. Waman Babuji v. Changu Patil, 8 Bom. 
L.R. 87. 

Sin La whence Jenkins, c.j. and Batche- 

LOU, J. 

River. 

(1) Diversion of the course of a — by a highor 
riparian proprietor must be done without injury 
to lower proprietor — Spe Riparian Rights, 
No. 1, 8 Bom. L.R. 87. 

(2) — shifting its course and forming dobas or 
lakes — Right of fishery in such dobas — See 
Jalkaa Rights, No. 2, 33 C. 15. 

See , also , I, Accretion, No. 2. 

River action. 

Claim for land subject to, — Decree in respect 
of land under water— See Alluvion and 
Diluvion, No. 1, 152 P.L.R. 1906. 

Rokar Accounts. 

Sec I, Evidence Act, No. 9. 

Roman Catholic Christians. 
glee I, Marriage , No. 1 . 
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River bed,* 

Presumption of land re-appearing fron^— 
Wqjib-uLars— See LtM?TAtiON Act, No. 8, 158 
P.L.B. 1906, IN THE SUPPLEMENT. 

Rule of double portions.* 

See I, Hindu haw (Will), No, 9 . * 

Rules of the Bombay High Court. 

Buie No. 861 merely sanctions the use of a 
firm's name in suits as a convenient descrip- 
tion of its several members and it docs not 
extend or in any way affect the Court’s juris- 
diction — See Letters Patent (Bom nay), No. 
1, 8 Bom. L.B. 56. 

Rules of the Calcutta High Court. 

Buie No. 748 of the Calcutta High Court — 
Discretion of Court to call for further evidence 
of identity in the case of a Power of Attorney 
authenticated by a Notary Public — Soe Evi- 
dence Act, No. 8, 33 C. 625. 

Rules of the N.W.P. High Court. 

(1) 4th April, 1894, No. HO (1) — Certificate 
and affidavit of Legal Practitioner's fee 
filed siibsequent to judgment . 

Where no certificate or affidavit as to the 
foes of a legal practitioner under Rule HO (1) of 
the Rules (High Court) of the 4th April, 1894, 
was filed until after delivery of the judgment. 
Held, that the amount of the fee should not 
haivc been included with the other costs, but 
that, had their Lordships been satisfied that the 
fee was in point of fact paid prior to the deli- 
very of the judgment, it is possible that they 
would not have exorcised their discretionary 
power to interfere under S. 622 of the Code 
of Civil Procedure. Bishun Singh y. Rajah 
Patosarl Partap Naraln Singh, A.W.N. (1906), 
169. 

Banerji and Airman, jj. 

(2) Buies of the High Court of the 18th 
January, 1898, Buies 2, 180, 182, 183 and 197 — 
Advocate — Misconduct — Removal from the roll 
of Advocates— See Letteus Patent (N.W.P.), 
No. 2, 3A.L.J. 692=1 M.L.T. 252=A.W.N. 
(1906), 226. 

See , also, I, Costs, No, 7; and Munsarim, 
No, I. 

Ryotwarl Tenure. 

See I, 846-847. 

Sale* 

(1) Registered sale-deed— Effect of, although 
the purchase money not paid. 


Sale. — (Concluded) . 

■# 

A registered sale-deed passes the property to 
the vendee, although he fails to pay the vendor 
the purchase money, and although the deed of 
conveyance was ne\%r delivered to the vendee 
(a). In case of non-payment, the remedy of the 
veudor is to sue for the unpaid purchase money, 
for which he also has a lieu. But he has no 
right, on account of non-payment, to cancel the 
sale-deed by another document, conveying the 
property to a Hhird person ; and such convey- 
ance in favor of third person cannot prejudice 
the original vendee. Krlsbnan Embrandri v. 
Marakkar, 1 M.L.T. 432. 

Benson and Wallis, jj. 

References (a) 17* M. 146 ; 16 M. 54 ; 11 A. 

244 ; 21 M. 56, Appr, d 4 F, 

(2) — under Act I of 1895— Necessity of notice 
under S* 31 of the Act for the validity of a — 
See Act I *>f 1895 [(B.C.), Public Demands 
Recovery], No. 1, 3 C.L.J. 280. 

(8)— under registered deed— Effect of non- 
payment of purchase-money — Rights of subse- 
quent purchaser and yendor as Against prior 
purchaser- See Transfer of Property Act, 
No. 30-a, 16 M.L.J. 524. 

(4) Suit for recovery of debt— Sale in conside- 
ration of debt- -Claim on sale agreement falling 
through— See Limitation Act, No. 2, 155P.L. 
R. 1906, in the supplement. 

See, also , I, Administration Suit , No, 1 ; 

Civil Pro. Code, No, 199 ; Right of 
Suit, No. 93 ; and Transfer of Pro- 
pertij Act , No, 56. 

Sale certificate. 

Value of— issue tinder the Revenue Sale Law 
(Bengal Act XI of 1859)— See Act XI of 1869 
[Revenue Sale Law (B.C.)|, No. 1, 10C.W. 
N.948. 

Sale in auction. 

(1) -of escheated property by Government , 
whether Government could re-sell after 
acceptance of bid and of the deposit by 
purchaser— Purchaser at the re-sale , rights 
of. 

Where the Sirkar had announced the sale of 
certain escheated proporty, by way of auction, 
to the highest bidder • without reserve, and 
plaintiff bid for the same and the offer was 
accepted with the necessary* deposit by the 
plaintiff, it was held , that plaintiff became 
entitled to the property whon ho was rawly to 
pay the balance, within the fixed time, though 
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Bale in anctiwi.— (ConoZwdtti). 

Bucb payment might net have been then ae- 
oepted. Held, also, that, there having been a 
complete contract between the plaintiff and 
the Sirkar, the latter could not net aside the 
auction and re-sell the property at their pleasure* 
The re-sale by the Sircar in this cose was, 
therefore, invalid and the purchaser at the re- 
sale, with his full knowledge of the plaintiffs 
rights from the prior sale, cannot support 
himself by attempting to plead ^ny bona fide* 
in his transaction. Yava Adirala v. The 
Dove* of Travancore, 91 T.L.R. 215. 
Ramachasdra Row A Eapen, 3 J . 

Bale In execution. 

(1) Delivery of formal possession, to auction 
purchaser , effect of— limitation s&ved not 
only against tlw judgment-debtor but also 
against his co-sharer. 

Held , that formal possession obtained by an 
auction-purchaser of an undivided share saves 
limitation not only as against the judgment- 
debtor but as against the co-sharers, with whom 
he is in joint possession. Hanuman Das v. 
Ambika Parshad, 3A.I*J.650=A.W.N.(19O6), 
278. 

Richards, j. 

(2) Suit for confirmation of— dismissed by 
first Court hut decreed by appellate Court— 
Judgment-debtor no party to appeal— Second 
sale meanwhile, validity of— See Execution op 
Decree, No. 8, 3 A.L.J. 91. 

(8) Suit to set aside a, for fraud — compen- 
sation whether awarduble in the alternative in 
a— See Civ. Pro. Code (Travancore), No. 4, 21 
T.L.R. 206. 

(4) Effect on— of omission is to affix procla- 
mation on the property— See Civ. Pro. Code 
(Travancore), No. 5, 21 T.L.R. 157. 

(5) Purchaser of proporty at, whether could 
validly sell the same before confirmation — See 
Civ. Pro. Code (Travancore), No. 3, 21 T.L. 
R. 152. 

(6) Conduct of, in a place other than that 
mentioned in the proclamation, whether a 
material irregularity— See Civ. Pro. Code, No. 
107, (32 P.R. 1906. 

• \ (7)» Kontransfcrability of occupancy rights to 
ppafl^jfe on— See Ooccpancv Rights, No; 4, 

,‘of failure to <U)]>6 hU purchase* 
*onqr^8.e'0«v. Pbo. Code, No. 173, 8 L.B.B. 

asm. • . 


tel* la uwtttitm «r •. • . ,'<« 

• ' 

(y Money-decree in fayoilc ff mortgagee, sale 
of mortgaged property ^execution of-H«ae*oid 
as contravening S. 69 o t the- Transfer of Pro- 
perty AeC-See Transfer of Property, Ac % 
No. 107, 83 C. 288. T ■ . * : /, v 

(2) — conducted by officer in spite ofCourt’s 
order staying it, effect of— See Pn$:-EM**idN, 
No. 43, 9 O.C* 889. 4 

See, also , I, 848; Acl VIU oflStf {Bengal):; 
No. 48; Civil Pro. Code, Nos.. 144 
and 197; Mortgage (Bedemption), 
No. 5 . 

Sale for amen of revenue* 

See I , Act XI of 18S9 (Bengal), No. 10. 

SaleofOeoda. 

See I, Contract Act , No. 98. 

Bale Proclamation. 

See I, Act XI of 1869 (Bengal) and Crim. pro. 
Code , No. 1. 

Sanction. { 

See I, Act XX of 1891 (Punjab), No. 1. 

Bar an jam lands. 

Charge created on— Liability of succeeding 
Saranjamdar to pay the charge— See Act 
XXIII of 1871 (Pensions), No. 1, 7 Bom, L.R. 
659. 

Sec, also, I, Act XXIII of 1871 (Pensions), 
No. J. 

* c 

Bee Customs Act. 

See Act VIII of 1878. 

Seoond appeal. 

See cases under J, Appeal (Second Appeal). 

Secondary Evidence. 

^ See under Registration Act* No. 13, 71 P. 

I R. 1906. 

c 

See 1 , Evidence Act , No. 19, 

Secretary of State. 

(1) Suit ogaMist , by dismissed Government ser- 
vant— Power of Crown to dismiss servants at 
will— Suit for salary and declaration of 
right to pension, whether maintainable , 

-•;* ■ 'Wl' 

The Crown has the power of dismissing its ser- 
vants at will, and no authority .reprinting the 
Crown is able to contract with Its servants, so 
os to deprive the Crown of the enjoyment of 
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•watery ■ *>\ * .■* : v; ' 

Ha# powet, and snob, power can to Winded 
and Wtriotedorily by op Act o! the I^slatu*e. 
Consequently, it is not sufficient lor the plain* 
tiff to merely allege a contract restricting the 
said power, without refemng to any statutory 
enactment exempting him from the liability 
imposed by law, on those who ace engaged in 1 
the service* of the Crown, and & plaint, therefore, 
alleging that the Government wrongfully and 
illegally dispensed with his services add claim- 
ing arrears of salary, with a declaration that he 
was' entitled to a pension, does not disclose any 
Cause of action enforceable (a) at law. AJS. 
You v. Secretary of State for India, S3 C. 
669. 

Habingtion, j, * 

Reference.— (a) 1 Q.B. 116, F. 

See, also , I, Act VI of 1898 (Post Offices), No. 

1>; And Limitation Act , No. H. 

Security. 

(1) Appellate Court can oall upon the res- 
pondent to furnish — for the duo performance 
of any decree which may be made on up’ sal, 
notwithstanding that the lower Court's decree 
has been already /executed — See Civ. Pro Code, 
No. 285, 8 C.L.J. 67. 

(2) Necessity for furnishing— when judg- 
ment-debtor has once applied to a proper Court 
for insolvency— See Civ. Pno. Code, No. 203, 9 
O.C. 42 (B). 

(3) Furnishing of — under S. 17 of the Pro- 
vincial Small Cause Courts Act is a condition 
precedent to the entertainment- of an applica- 
tion to set aside an ex parte decree— See Small 
Cause Courts, Provincial (Act IX of 1887), 
No. 2, 3 A.L.J. 818-A.W.N. (1906), 93. 

(4) — to be furnished under Act VII of 1889— 
Whether fixed deposit in a Bank is a— See Act 
yil op 1889 .(Succession Certificate), No. 1, 
A. W.N. <(1906), 94, 

Use, also, I, Act V of 1881 (Probate), No. fi; 
Mortgage (Redemption), No. 17; 
and* Transfer of Property Act , 
No. 18. 

lMUrity*beBd' 

See I, Transfer of Property Act , No. 18. 

fief vies cf prom* 

(1) Defendant absent from home but his 
whereabout* known, affixture of summons to 
the outer door not a good service. 


Service of (Concluded) . 

Appeal from an order refusing an application 
made by one of the defendants, the present 
appellant, to have an ex ports decree obtained 
against him set osid^ under B. 108, Civ. Pro. 
Code, as he* was not duly served with the sum- 
mons. The affidavit of the process-server was 
to the effect that the person to be served was 
not found at his house, but that his wife in- 
formed the procoss-serter that her husband was 
absent at a plaee of a distance of 84 miles and 
| would return in 8 or 10 days. Without any 
further attempt to serve the summons, person- 
ally, the process-servor affixed the summons to 
the outer door of the house. It was urged for 
the appellant that the summons had not been 
served in a legal mfftmer. Setting aside the 
order apppealed against and directing that the 
ex parte decree be set a^ide, so far as regards 
the appelant, held, that when a serving officer 
finds a defendant. to be away, temporarily, from 
home, and knows where he is, it is not a good 
service if he does no more than fix the summons 
to the outer door of the house ; he must make 
further efforts to effect personal service, by 
finding the defendant ot the summons should 
be agaiu scut to the defendant's house to be 
served upon him when the information shows 
that he is likely to be at home (a), tivsrkftbsi 
R&ro&chandra v. Norman Crantome 
Macleod, 2 N.L.R. 63. 

Battak, a.j.c. 

References. — (a) 19 C. 201, 21 B, 223, 21 M. 
419, 24 A. 802, F., 21 M. 324, 7). 

Service Tenures. 

• (1 )— forfeiture of, by rep udi at ion of tenancy — 
Ejectment, suit for — Notice, if necessary — 
Act shelving intention to determine the lease 
— , Bengal Tenancy Act (Till of 1885), Ss. 
151,181 — Transfer of Property Act (IV of 

. 1682), Ss. 106 and 111 , cl. g. 

Whore the holder of a service tenure re- 
nounced the title of his landlord and executed 
a kabuliat in favour of a third party in respect 
of the whole of the land oomprised’tii the tenure, 
and the landlord brought a suit for ejootment : 

Held, that the case falls within the Transfer 
of Property Aot and not within the Bengal 
Tenancy Aot ; that no notice to quit was neces- 
sary, as the defendant forfeited his tenancy by 
denying the landlord's title ; but that the land- 
lord, before he can eject the tenant, must do 
some act or other shewing his intention to 
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Servloe Tenures. —(Conclndtd) . 

determine the lease, anti this intention must 
be shown at sometime antecedent to the insti- 
tution of the suit (a). Anondamoyl Y. LaR- 
shl Chandra, 3 C.L.J. 274-33 C. 320. 

Ghokf. and Pargiteii, jj. 

References . — (a) 2 C.L.J. 403 and 17 A. 45, 
Itefd. to. 

(2) 'Mokhusa tenure, meaning of— Circuit 
Committee— proceedings of, evidence. 

The tenure known as “ Motihasa ” is one, 
which was created by an assignment of a village 
or land to an individual, either rent free or at 
a low quit-rent on condition of service. 

Where such a tenure was created as a grant 
subject to a burden of soviet* and not merely 
as a grant in lieu of wages, so long as the holder 
of the grant is willing and able to perform the 
service, the Zemindar* has no right to put an 
end to the tenure whether the service is required 
or not (a). 

The proceedings of the Circuit Committed of 
1786 is good evidence, with reference to the 
system upon which the Government claimed to 
deal with the zemindar's property, hut they 
cannot affoct the rights of the “ Molvhassadara” 
as against the Zemindars. Sri Raja Yenkata 
Narasimha Appa Rao Bahadur v. Sri Raja 
8obhanadri Appa Kao Bahadur, 3 C.L.J. 1- 
10 C.W.N. 161- 3 A.L.J. 55 8 Bom. L.R. 1=-- 
16 M.L.J. 1 = 1 M.L.T. 3 (P.C.)- 20 M. 52. 
Lord Davky, Sut Andrew Scohle and 
Sin A. Wilson. 

References. -{a) 13 B.L.R. 124 “(1873) L.R. 
I. A. Sup. Vol. 181, F. 

(3) Vnder tenants , if can acquire occupancy — 
Ejectment — Notice to quit. 

When land was granted to a person as a 
service-tenure, the condition being that he was 
to hold it in lieu of service** to be performed by 
him as chowkidar. 

Held -That tenants under him did not 
acquire occupancy right by holding the land 
for more than 12 years : 

Held, further,-— That on the death of the 
grantee, the grantor was entitled to sue the 
under-tenants in ejectment without previously 
serving them with notices to quit. Mritunjoy 
Bay Chowdhry v. Kenathullah Nary a, 11 
C.W.N. 46. 

Ghobe, c.j.*; and Cahit.iisz, j. 

, Reference 2 C.L.J . 403, 11. 

, See , also, I t 850. 


Set-off. 

(1J Applicability of the doctrine of, to dama- 
o ges to both parties fqptn same transaction . 
Where the damages claimed by the defendant 
in a suit Have orison from the same transaction 
in respect of which the plaintiff in the suit had 
based his .olaim, it is equitable to allow the 
•.defendant to set-off the damages due to him as 
against those claimed from him in the suit. 
Krishnan Krishnan Nam burl y. The Dlwan 
of Travanoore, 21 T.L.R. 211. ( 

Govinda Pillai and Ramachandra Row, 

jj. 

Reference : — 2 M.H.C.R. 296, It. 

(2) — claimed in a written statement, payment 
of Court-fees for -See Civ. Pro, Code, No, 85, 
10 C.W.N.' 199. 

(3) — See Pre emption, No, 35, A. W. N. 
(1906), 198. 

(4) Meaning of the words legally recoverable' 
in S. Ill, Civil Pro. Code— See Civil Pro. 
Code, No. 86, 7 Bom. L.R. 246. 

See, also. 1, 850-851 ; Act VI of 1882 (Compa- 
nies), No. 1 ; Civil Pro. Code , Nos. 
42, 59 d'- Company, No." 8. 

Settlement. 

(1) A voluntary deed, not containing the 
power of revocation, is liable to bo set aside as 
void and not binding upon the settlor, if the 
Court is not satisfied by the person seeking to 
uphold it, that the absence of that power and 
its effect were not duly explained to the settlor. 
Ashidbal y. Abdulla Hajl Mahomed, 8 Bom. 
L.R. 652. 

Chanda varkah, jr. 

(2) Entry of a person’s name at the lust 
revision of— as a fixed rate tenant is conclusive 
evidence of his fixed rate tenancy — See Act II 
of 1901 (N.W.P. Tenancy), No. 3, A.W.N. 
(1906), 68. 

Settlement award. 

—of proprietary rights, legal effect of the 
grant of— See Land Revenue Act (Central 
Provinces), No. 1, 2 N.L.R. 1. 

Settlement officer. 

See I, Act VIII of 1885 (Bengal), No. 28. 

Shamilat land. 

(1) Forfeiture of rights in— Failure to contri- 
bute towards expenses incurred inrecovering 
shamilat land from third party. 

I The plain tiffs admitting that defendants had 
| rights in shamilat land, claimed that the defen- 
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danta' right was. extinguished, for faiiure*cgi 
their part contribute towards expenses, 
incurred by plaintiffs in recovering "the land 
from thiref parties. » 

Held, that the claim was not valid.* Vania 

Y. Khushia, 166 P.L.R, 1906. ' 

Rattigan & Chitty, jj. 

Bham Transaction. 

• 

(1) Sale-deed— Transfer in name of vendee 
with intent to defeat a third •person's right 
to inherit vendor, whether a sham transac- 
tion — Consideration for the sale , whether 
strangers can question. 

* 

Basing his claim on a sale- deed from 1st 
defendant (the mortgagor) , plaintiff instituted 
the suit for redemption. The mortgagee was 
the second defendant. 1st defendant died pend- 
ing .the suit and his daughter (the fourth de- i 
fondant) was brought on record os his represen- j 
tative. In the Court of first instance, defen- 
dants 2 and 4 set up the defence that the sale 
deed to the plaintiff was not really intended to 
transfer the property to him but was executed 
by the first defendant merely with tlic object of 
depriving his daughter of the said property. 
The lower Courts found that the sale to the 
plaintiff was a sham transaction not really 
intended to convey any property but merely 
created with intent to defraud the fourth de- 
fendant of her title to inherit the property after 
the life-time of the first defendant. Held , if 
depriving his daughter of the property in ques- 
tion were the motive which actuated the first 
defendant, it would follow that he had an in- 
tention of transferring the property to the plain- 
tiffs and, consequently, the sale-deed was not 
anything that eould be termed a sham transac- 
tion bttt f on the otheif hand, it effectively trans- 
ferred the property to the plaintiffs, who wore, 
therefore, entitled to bring the suit for the re- 
demjftion of the property and in such a suit by 
the vendee it was not open to the persons not 
parties to the sale-deed to question the consi- 
deration for the sale. Chlnnasamy Reddiar y. 
Krishna Reddy, 16 M.LJ. 146. 

&UBBAHMANIA AlYAR and MOORE, 33. 

Blmth 

— in a company, a wakf cannot be created 
of— See Mahometan Law (Wakf), No. 1, 10 
C.W.N. 449. 

gee,, also, 2, Company , Ho. 4, 

64 


Shebait. 

■» 

See I, Hindu Tuaw (Religious Matters ), Ho. 1. 

Sheiks of Mulana. 

See I, Custom ( Punjgb ), No. 16. 

Bhlp. 

Right to share in, without registered ball of 
sale— See Merchant Shipping Act, No.«1, 1 
M.L.T. 407* 

Shops. » 

Custom of pre-emption on sale of, obtaining 
in Amritsar— See Pre-emption, No. 47, 113 P. 
R. 1906. 

Signature. 

What is-the meaning of— aud how is it to be 
effoctod — See Transfer of Property Act, No. 
41, 4 C.L.J. 41. 

Sir land. • 

See I, Adverse Possession , No. 2. 

Slander. 

(1 ) — , whether actionable without proof of 
special damage — Da? images, amount of, ques- 
tion of fact — Second appeal. 

Whore the abusive language used is such 
that, having regard to the respectability and 
position of the person abused, it is calculated 
to outrage bis feelings or lower the estimation 
in which he is held by persons of his own class 
and ho bring him into disrepute, the slander is 
actionable without proof of special damage. 

A charge of adultery against a respectable 
man is Kuch a slandor. 

The question of the amount of damages is a 
question of fact and it is not open to the High 
Court to interfere in second appeal upon a ques- 
tion liko that. Jogeswar Sarma y. Dinaram 
Sarma, 3. C.L.J. 140. 

Banerjee and Wilkins, jj. 

See, also, I, 851. 

Slander of Title. 

See Trade Mark, No. 2, 10C.W.N. 107= A C. 
L.J. 268. 

See, also, I, 852. 

Small Causes Court. . 

Jurisdiction of High Court to stay proceed- 
ings in, — Reference to arbitration — See Act 
IX of 1899 (Indian Arbitration) , No. 3, 8 Bom. 
L.R. 955. 

See, also, J, Judgment , No. 1 . 
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Small Cause Court (Moffifesil)* 

Suit for balance duo on a partnership account 
— Addition of prayer for declaration of dissolu- 
tion of partnership -Jurisdiction — See Small 
Cavsk Courts, Provincial Act (IX op 1887), 
No.6, 28 A. 293. * 

Small Cause Courts (Presidency). 

See Act XV or 1882. 

Small Cause Courts (Presidency towns). 

High Court’s power to revisg proceedings in 
the Bombay Court of Small Causes — See Civ. 
Pro. Corns, No. 332, 8 Bom. L. Et. 969. 

Small Cause Courts Act XY of 1882 (Presi- 
dency). 

Power of, to set aside ex parte order — See Civ. 
Pro. Cook, No. 84, 8 IMu. L. R. 803. 

Small Cause Courts, Provincial Act (IX of 
1887). 

S&. 15 and 3‘1 and Art . 8 -See I, 8h3, No. 2. 

(0) 8. 16 — Smalt cause suit tried as ordinary 
suit by both the lower Courts , effect of— 
High Court's powers of interference— Cir. 
Pro. Code , S. 616 Jl. 

Where both the lof.er Courts tried a small 
cause suit as an ordinary suit, and the lower 
Appellate Court directed the plaintiff to pay 
the defendant’s costs, the decree of the District 
Judge must, notwithstanding S. 16 of Act IX 
of 1887, be treated as effective, so as to enable 
the defendant to recover the amount of costs; 
and the Iligli Court, in the exorcise of its 
discretion, will decline to interfere in revi- 
sion (a). 

S. 646 B of the Code is an enabling section 
and does not cut down the jurisdiction of the 
appellate tribunal. Sri Raja Simhadri Appa 
Rao Bahadur, Minor, by his guardian Sri Raja 
Ramachandra Appa Rao Bahadur v.Chelasane 
Bhadr&yya, 1 M.L.T. 414. 

Whitk, C.J. 

References (a) 21 M. 239 ; 27 M. 479, 25 

A. 1 85, R. 

(1) S. 17 —Application to set aside an ex parte 
decree ■ J'rovisions ns to depositing decree 
amount or furnishing security whether 
mandatory or merely directory. 

Petitioner had presented an application to 
sot aside an ex parted decree against him, which 
was rejected on the ground that he had not 
complied with* the provisions of 8. 17 of the 
Provincial Small Cause Court’s Act, 1887, as to 
either depositing the decree amount in Court or 
giving security for the performance of the 


Small Cause Courts Provincial Act (IX ofl88«. 

— (Continued). * 

decree. It was to revise that order of rejection 
thut the present petition was put in, on the 
ground that the provisions of the section should 
be regarded as directory and not mandatory, 
Held , thn provisions contained in the section 
form a condition precedent and arc to be strictly 
construed. Enactments regulating the pro- 
cedure in Courts seem usually to be imperative 
and not merely directory. 8. 21 o&tlie Repealed 
Act of 18G5 contained somewhut similar pro- 
visions to those in question and they were 
always regarded as mandatory (a). The conten- 
tion for the petitioner may appear to find sup- 
port in the ‘decision of the Madras High Court 
in Rama!>au;mi v. Kurisu (b) ; but that decision 
lias been rightly dissented from by the Calcutta 
High Court in Jogiahir v. Bislum Dayal 
Singh (c). Umrao Jiwan Patel v. Munnumlan 
Musalman, 2 N.L.R. 23. 

» 

ISMAY, J.C. 

| References. — (a) 5 Bom. H.C.R. 70, and 14 
; VV.R, 42, R. (b) 13 M. 178, doubted, (c) 18 C. 
| 83, F. 

| (2) S. 17 , application to set aside an ex parte 

decree — subsequent deposit of decretal amount 
j — defect not cured. 

! The deposit of the decretal amount or the 
l furnishing of the security under S. 17 of the Act 
i is a condition precedent to the entertaining of the 
■ application to set aside an ex parte decree. The 
! defect is not cured by subsequently depositing 
! the decretal amount. Jagannath v.Chet Ram, 
! 3 A.L.J. 31H-A.W.N. (1900), 93- 28 A. 470. 

, Banhhji and Richards, jj. 

j S. 17, Sub . sec. 1 — See 1 , 853, No. 1. 

I (3) 5. 23, discretionary power of Court under, 

| to return plaint to be ( presented to proper 

Court —Competency of latter Court to try 
! suit. 

1 Under 8. 23 of the Act, a Small Cause fcourt 
! has discretionary power to decline to exercise 
; jurisdiction in mattors involving questions of 
j title, which such Court cannot finally deter* 
| mine. The effect of the oxoroise of such 
discretion and the consequent return of the 
plaint to be presented to a Court having 
jurisdiction to determine such title, is, to give 
the latter Court jurisdiction to try tho small 
cause suit, so returned, as an original suit, not- 
withstanding anything in 8. 1C of the Act. 
Subbaroyadu v. Gangayya, 29 M. 829. 
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BmallCaute Courts Provincial Aot (IX of 1817). 

— (Continued), 

Benson and Moore* jj. 

Reference. — 23 C. 425, F. 

8 . 25— See I, 854, Nos.3*and 4. 

8. 27— See I, 855 , JVo. 5. 

Exceptions 2 and 8, Sell . IT— Sec I, 855 , A r o. 6*. 

(4) Art. S, ScA. II— Jurisdiction— Suit for 
rent. 

A suit agaiiftt the defendants who had execut- 
ed a bond in favor of the plaintiff, undertaking 
to pay a dobt due from their landlord, is not a 
suit for rent and is therefore cognizuble by a 
Court of Small Causes. Hridoy Nath Poddar y. 
Joyram Mahto, 4 C.L.J. 40*2. 

Mookekjee, 7. 

Reference 27 C. 827 (F.B.), D. 

(5) Arts. 11 and 21 Suit cognizable by Court 
of Small Causes— Execution purchaser -- 
Tznitto recover refund of p urchase - money — 
Civ. Pro. Code (Act XI V of 1882), S. 815 . 

A suit brought by an execution purchaser of 
immovable property, under S. 815 of the ( iv. 
Pro. Code, 1882, for recovery of his purchase- 
money on the ground that the judgment-debtor 
had no saleable interest therein, is ono cogniza- 
ble by a Court of Small Causes. Abdulbhal 
Chhot&mbhai v. Nathia Parahottam, 8 Bom. 
L.R. 869. 

Jenkins, c.j. and Aston, j. 

Arf. 13, Sch. II -See T, 856, No. 7. 

Arts. 13, 15, 18-1, Civ. Pro. Code , No. 308. 

(6) Art. IV — Jurisdiction — Suit for balance 
due on a partnership account— Addition of 
prayer for declaration of dissolution of 
partnership— Civil Procedure Code , S. 
646 B. 

Where a plaint astyd in effect for the reco- 
very of a balance alleged to have boon struck on 
the winding up of a partnership : Held, that 
the fafet that a prayer for a declaration that the 
partnership had been dissolved was added did 
not oust the jurisdiction of the Court of Small 
Causes. 

Held , also, that, when a reference is made to 
the High Court under S. 646 B of the Code of 
Civil Procedure, the Court, which makes it, 
should stato its reasons for considering the 
opinion of the Subordinate Court with respect 
to the nature of the suit to be erroneous. 
Cbhotu v. Jawahir, A.W.N. (1906), 29 = 3 A. 
L.J. 23=28 A. 293. 


Small Cause Courts Provincial Aot (IX of 1887). 

— (Continued). * 

Banemji and Richards, .tj. 

t 

Art. 20, Sch . II— See J, Civil Pro. Code, 
No. 17V . 

(7) Art. 21 — See No. 5, supra. 

Art. 28— Sec I, 856, No. 10. 

(8) Art. 31, Sch. II— Suit cognisable by Court 
of Small Causes — Practice and Procedure — 
Appeal . 

A suit to recover his share of profits of m- 
movuble property, which the plaintiff alleges 
the defendant to have wrongfully received but 
as to which the plaintiff claims a definite sum, 
is a suit falling within the cognisance of the 
Court of a Small Causes. Oirjabal Bhratar 
Ghangadh&r y. Raghonath alias Tatya, 7 
Bom. L.R» 741 — 30 B. 147. 

<• 

Russell and Batty, jj. 

Art* 31- See I, 856 , 857, Nos . 11 if 12. 

(9) Applicability of Art. 31. Sch. 11- Suit for 
rent by a divided coparcener against his 
co-parcener and the tenant , cognisable by 
Small Cause Court. 

First defendant was a tenant of the joint 
family composed of second defendant and the 
plaintiffs. On partition between the plaintiffs 
and second defendant, a certain proportion 
of the family lands fell to the share of the 
former, who instituted the present suit for 
the rent due on that proportion making the 
second defendant also a party, because the 
lease deed stood solely in his name and 
because ho was alleged to be bound to pay 
plaintiffs their share of the rent in case the 
first defendant be not found liable. Held, that 
the suit was substantially one for rent and so 
cognizable by a Small Cause Court and did not 
fall within Art. 81 of the Second Schedule, as 
* ‘a suit for the profits of immovable property 
belonging to plaintiff, which have been wrong- 
fully received by the defendant." • Srinivasa 
Haghaya Ayy&ng&r v. Pichaikaran, 29 M. 
184. 

Davies and Boddam, jj. 

(10) Art. 35 (i) Sch. IV— Compensation for 
diversion of watercourse, suit for, whether 
cognizable by a Small Cause Court— Appeal 
from suit lies to divisional Court and yot 
District Judge— S. 3V (a), Punjab Courts 
Act , 1884— 
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Small Cause Courts Provincial Aot (IX of 1887)* 

. — (Concluded). r 

This was a suit instituted for compensation 
for diversion of a water-course, which, but for 
the forcible obstruction (hereof caused by the 
defendant, would have flowed over to the plain- 
tiff's land. Upholding the contention raised in 
revision, it was held that the claim was one 
oovotad by art. 34 (i) of the Aot and was, there- 
fore, not cognizable by a Sin ill Cause Court. 
Held also, that, the suit being an unclassed 
suit of more than Bs. 100 in value, an appeal in 
the case would lie not to the District J udgc but 
to the Divisional Court under S. 39 (a) of the 
Punjab Courts Act, 1884. Lehna Singh v. Hira 
Singh, 134 P.B. 1906. 

i t 

Lal Chaki>, j. 

References 18 M. 28, K 71 P.R. 189(5, 11. 

(11) Art So (J ) — Second apjtcal — Suet for reco- 
very of money p aid . • 

Where a suit is merely for the recovery of 
money paid, but not for compensation fot ille- 
gal, improper or excessive distress or attach- 
ment, the suit is one ( of a small cause nature 
aud there is no second appeal therefrom ; such 
a suit docs not come under Art. 35 (J) of the 
Act. Senthivelu Mudaliar y. Yaradachari&r, 
16 M.L..T. 353. 

Moork and SanKaran Nair, jj. 

Art. 88 — See I, 857, No. 13. 

(12J Art. 41, Sch. II — Small Cause Court — 
Jurisdiction — Suit for contribution arising 
out of satisfaction of a joint decree for costs. 

Held , that a suit by one of several joint 
judgment-debtors, who had satisfied a joint 
decree tor costs, for contribution against the 
other joint judgment-debtors wiy* not a suit 
exempted from the jurisdiction of a Court of 
Small Causes. Bhairon y. Ram Baran, A.W. 
N. (1906), 6 = 3 A.L.J. 6=28 A. 292. 

Bankuji aud Richards, jj. 

Reference. — 15 C. 718, F. 

Small Cause Suit. 

'(1) Suit for rent and lor a declaration as to 
the propriety of pat ta granted to tenant —Second 
appeal — Sec Civ, Puo. Code, No. 813, 1 M.L. 
r. 8i4. 

(2) Trial of, as ordinary suit by lower Courts, 
effect of — High Court's powers of interference — 
See Small Cai’be Courts, Provincial Act (IX 
of 1887 )*,No.O, 1 M.L.T. 414. 

Bee, also, 1, 857, 858 ; and Civil Pro. Code , I 
No. 48. 


Societies Registration flat.' 

See under Act XXI of 1860 (Imperial). 
Efolioltor's lien. 

Bee I, 858., 

Sonthal Pergannas.* 

See I, 858. 

Sorcery. 

Imputation of, constitutes defamation — See 
Defamation, No. 2, 4 C-L.J. 390- 

Sovereign Powers. 

(1) Kathiawar State — Whether British terri- 
tory — Relation of British India with Native 
States , ho w ascertained — Sovereign powers 
ofthq Governor of Bombay in Council — 
Exercise in Native States through Political 
Agent— Courts of Political Agent and Assis- 
tant Political Agents, if King's Courts — 
Function of Governor in Council on appeal, 
whether judicial-— Appeal to Privy Council. 

The rights and powers of control possessed 
and exercised over the Native States in India 
by the British Indian Government, with the 
corresponding restrictions upon the indepen- 
dent action of those States, are, to some extout, 
the necessary consequence of the suzerainty 
vested in the predominat power. But apart 
from this general source, rights of very varying 
Kinds have boon acquired in connection with 
the several States, from other sources. 

Such rights differ not only in origin but in 
kind and in degree in the cases of different 
States, so that in each instance in which the 
nature or extent of such rights becomes the 
subject of consideration, enquiry has to be 
niiide into the circumstances of the particular 
case (a). 

On a review of the relation of Kathiawar 
States and their people to British India, and 
the character of the control exorcised by the 
British Indian Government over those Eft&tes 
and particularly with relation to the adminis- 
tration of Justice : 

Held , that tho Kathiawar States are not in- 
cluded within the King’s dominions. 

Large as has been the political control exer- 
cised over them, any assertion’of territorial sove- 
reignty has been avoided . No legislative power 
over them has ever been claimed. The inter- 
vention in their affairs has never been carried 
farther than was judged necessary, in the 
emergency, for the maintenance of peace, good 
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IqjraNjfB to*en.-*-{Contiuu«i) , 

* 

order and security. The portion of the Chiefs 
haft always been respecte^; and, at least, in the 
case of the more important among them, many 
of the functions commonly regarded as attri- 
butes of sovereignty have 1 been preserved to 
them. The form adopted in establishing and 
< regulating tribunals in the province has been 
that which *was regular and appropriate if it 
was not British territory, but quite irregular 
and inapplicable if it was (b). 

If a Court, administering justice on the 
King’s behalf, makes an order, judicial in its 
nature, by which some one is injuriously uffeot- 
, ed, the person aggrieved is not precluded from 
applying to tho King iu Council to redress his 
wrong merely by tho fact that he is* not the 
King's subject. 

Tho jurisdiction, exercised by the Courts of 
the Assistant Political Agents and the Political 
Agent in Kathiawar, and by the Governor of 
Bombay in Council on appeal, is political and 
not judicial. 

No appeal lies to His Majesty in Council from 
the Courts in Kathiawar or from the decision of 
the Governor of Bombay in Council on appeal. 

Hemch&nd Devoh&nd y. Azam Sakarlal 
Chhotamlal and The Taluka of Kotda Bangani 
y. The State of Gondal, 10 C.W.N. 361 -H 
Bom. L.R. 129 (P.C.) = 3 A.L.J. 259-33 C. 219 , 
— 8 C.L.J. 395-16 M.L.J. 115-1 M.L.T. 
115. 

Loud Chancellor Lord Macnauhten, 
Lord Davev, Lord J am eh of Hereford, 
Loud Robertson and Sin Arthur 
Wilson. 

Inferences. — (a) 24 I. A. 137 = 2 C.W.N. 1, R, 
(6) L.R. 1 A.C. 322, explained. 


Sovereign Jtowers.^Cwcfrufed)* 

power of the Maharajah. « Krlshnan Kriahnan 
Namburi y. The Dlwan of Travanoore, 21 T. 
L.R* 211. 

Govinda Pillai &*Ramachandra Row, jj. 
Sovereign Prinee. 

• See I, Civil . Pro. Code , No. XP3. 

Specific Performance. . 

(1) Specific performance of contract of sale 
entered into before iHMsing of Punjab 
Alienation of Land Act (X1J l of 1000) not 
banal by the Act . 

Held , that a suit for specific performance of 
a contract of sale of land, entered into before 
the date the Punjab Alienation of Land Act 
came into force, filed after that date, is main- 
tainable and possession of, the land can be 
allowed to tho plaintiff without rogard to the 
provisions of the Act. Hari Chand v. Bura 
Mai, 27 P.L.R. 1906. 

Ciiatterji and Chitty, jj. 

(2) Suit for, delay short of limitation in the 
institution of , when bhrs the relief. 

In a suit for specific performance of an agree- 
ment to sell certain premises to plaintiff, tho 
question arose whether the delay on the plain- 
tiff’s part, in the institution of the suit, was 
evidence of abandonment by plaintiff of his 
admitted rights under the agroemont. Held , 
delay is not material, so loug as matters remain 
in statuquo and it has neither prejudiced the 
defendant, nor amounted to a waiver of the 
plaintiff's right by acquiescence. In such cases, 
any lapse of time, short of the period allowed 
under the Limitation Act, cannot disentitle tho 
plaintiff to tfic proper relief. 


(2 ) — The supreme and sole head on matters 
ecclesiastical — Thtf thanthri in state temple , 
tho position of* 

The^ thanthri of a state temple is the eccle- 
siastical referee of the Government in matters 
of ritual's in tho temple, but, his function is to 
bo restricted to the duties of an adviser to the 
Government, owning the temple and possessing 
tho supreme and administrative authority in 
all the temple affairs. The ecclesiastical, as 
well as the temporal, head of the state is the 
Sovereign, whose power it is, that always puts 
in execution any ppiruon of the thanthri , who 
cannot, therefore, claim any jurisdiction inde- 
pendent of, and paramount to, the Sovereign 


Further, the defendants, in this case, having 
failed to establish abandonment of plaintiff’s 
admitted rights, the onus of proving whtoh lay 
upon them, any delay, on the plaintiff’s part 
short of the period of limitation, could net bo 
held to deprive him of his right to decreo for 
specific performance. Kisscn Gopal Sad&ney 
v. Rally Prosonno Sett, 33 C. 633. 

WOODROFFF., J. 

Reference .— 2 B. 133, 7?. 4 

(3) Conveyance , registered and 9 delivered , If 
opt'ratire- Consider at um not paid, effect of 
-Agreement to sell— not enforceable.— 
Limitation . 
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Speolfle Performance— (Concluded), 

If A executes a con\Vyanc© ill favour of B by 
way of mokarari , and the document is registered 
and delivered, it is operative, even though *it is 
proved that the consideration agreed upon has 
not been paid. Its validity cannot be question- 
ed by a third party. 

A agreed to sell property to X and, subsc- 1 
quontly, conveyed it to B, who took with notice 
of tho prior contract. X obtained a decree for 
specific performance A, but did not 

make B party to the suit ; X then sued B to 
recover possession. 

Held, that X had no enforceable title as 
against B, because, at the date of tho institu- 
tion of the suit, his cqpi tabic riglit^ had boon 
barred bv limitation. Manogi Singh v. Sarat 
Lai Mahto,4 C.L.J. 334. 

Rampini and ('urn, jj. 

(4) Decree upon a compromise* for execution 
of a conveyance to be proceeded with as a 
decree for specific performance- Sec Execution 
of Decuke, No. 2, 10 C.W.N. 846. 

(5) Contract by certificated guardian on be- 
half of minor for sale to plaintiff-- Subsequent 
sale to a third person- Suit by plaintiff for — 
See Guaiidian and Waiuis, No. 1, 10 C.W.N. 
703. 

See, also, 1 , 859-tf62; Contract, Nos • 7 and 8; 

Specific Relief Act , Nos . 10, 12 and 

U. 


Specific Relief Act (I of Hm),—(Contvmed$. 

! • 
j themselves in possession. See Possession, No. 

! «*, A.W.N. (1906), 264, 

I S. 9 —See, also , 7, 862 it 863 , Nos . I to 3; and 
| 7 /imitation Act t No, 112. 

j S. Hi— -See I, Contract, No . 7 . 

| S. 18- -See I, Specific Performance, No. 6. , 

| S. 18. cl. (c)-See I, 863, No. 6.‘ 

Ss. 19 and 21 (if) — See 7, Contract, No. 8 . 

(8) S. 21— Suit for damages ) for breach of 
contract— agreement to refer to arbitration 
any dispute arising under the contract. 
Plaintiff sued for damages for broach of a 
I contract. The defence was that the suit was 
j unsustainable, on the ground that there was a 
j stipulation in the contract iu quostion, to refer 
I the dispute arising thereunder to arbitration, 

| and that the plaintiff ought not to have sued in 
the face of that stipulation. There was no 
evidence to show, cithor that the defendant 
proposed to refer to arbitration before the suit 
| was brought or that the plaintiff refused to pro- 
1 coed to arbitration. Held, that S. 21 of the 
! Specific Relief Act can be relied * on as bar to a 
| suit on a contract, only in case of a refusal by 
I plaintiff to refer tho dispute to arbitration, and 
| that, in this case, no such refusal on the part 
' of the plaintiff having been proved, the defence 
was unsustainable. Rail! y. Walaiti Ram, 80 
i P.R. 1900. 

CllITTY, J. 


Specific Relief Act (I of 1877). j References .— 5 C. 49S and 5 C.L.R. 284, F. 

(1) S. 9 — Ouster of trespasser without re - j a lso, I, 663, No • 9 and J urisdictum 

course to law — Decree under — obtained hy : (Civil Courts), No. 13. 


trespasser — Suit for title by owner — Limita- 
tion— Starting point— Limitat ion Act (XV 
of 1877), Sch. II, Art. 142. « 

Where a rightful owner of lands was dis- 
possessed, but succeeded in ousting the tres- 
passer without recourse to law, and continued 
in possession, until dispossessed under a decree 
obtained by the trespasser under S. 9 of the 
Specific Relief Act. 

Held,-- That possession so obtained by the 
rightful owner was possession within the mean- 
ing of Art. 14*2, Sch. 11, Limitation Act. 
Jop/ab Bheikh v. Maharaja Buraya Kant 

r iryya, 10 C.W.N. 1081=33C. 821. 

Ghobe, c.j. and Caspeksz, j. 
tyfeYcnccs.—'l C.L.J. 1, 9 C.W.N. 1001, F. 
{ 21 6. 9. — Su»t for possession on possessory 
v * title of plaintiffs' predeejasor —Plaintiffs never 


S. 21(a)- Seel, 864, No. 10. 

S, 22- -Sec I, Contract Act , No. 6. 

(4) S. 23 (c) — Partition deed beneficial to 
minor member of joint Hindu family— -His right 
| to sue on the deed. SeG Hindu Law (Pauti- 
! TJON), No. 0, A.W.N. (l‘J0C), 261. 

j (5) S. 30- -Maintainability of suit under, to 
enforce an award made out of Court. 

Where a reference to arbitration and an award 
thereon were made, under proceedings out of 
Court, during the pendency therein of legal 
proceedings, it was held, that it was competent 
for a party to it to enforce the award by means 
of a suit under the provisions of S. 30 of the 
| Specific Relief Act; and the fact that tho 
i matter of the arbitration and the award there- 
I on was kept back from the knowledge of the 
1 Court, till the determination of the proceedings 
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Specific Relief Aet (1 of 1877).— (Continued ) . 

pending therein, could make no difference. W» 

Wathawa alias Nga Tjun Vin v. Mga Pof 

U.B.R. Specific Relief, 80. 

Shaw, j.c. , 

References:— 24 W.R. 41, 4 M.H.C.JI. 119, 

. lfi M. 99, 19 M. 290 & 20 M. 490, 11. 

( 6 ) S . 51 — Tei'nts which the parties to a docu- 
ment intentionally omitted to inscit therein 
— T Vhethef the document may be rectified in 
respect of such terms. 

Where the parties to a contract deliberately 
omitted certain terms relating to it, from the 
deed embodying the contract, under the mis- 
taken idea that, though oral and excluded from 
the deed, those terms could be enforced, to 
hold that subsequent resiling by one of the 
parties entitles the other to rectification of the 
deed would be to depart from the express terms 
of 8. *81, of the Act, to nullify the provisions 
of S. 92, Indian Rvindence Act, and to overlook 
the presumption that every one is supposed to 
be acquainted with the law. I’ll ere can lie no 
rectification, ?f it was liy the intention of the 
parties that the written instillment did not 
comprise all the terms of the actual Mg room < lit, 
since that party, who deliberately and gratui- 
tously ran tlio risk involved in trusting to the 
other’s honour must continue to abide b\ such 
previous determination. The Court cannot, 
and ought not to, interfere for the rectification 
of such an instrument by the introduction, 
into ft, of the intentionally omittod terms be- 
cause what is done on purpose is evidently not : 
done by mistake. Latchman Rao v. Gan pat 
Rao, 2 N.L.R. 49. 

Duakk-Brockman, a.j.c. 

(7) S. 31 — Relief on the ground of mistake — 
Mutual mistake-^ Rectification of instru- 
ments . 

To establish a right to rectification of a docu- 
ment it is necessary to show that there has 
lieen either fraud or mutual mistake. 

To afford a relief on the ground of mutual 
mistake, under the terms of S. 31 of the Act, it 
is necessary that tlio Court should find it clear- 
ly proved that there was such mistake. 

It is clear that a person, who seeks to rectify 
a deed upon the ground of mistake, must be re- 
quired to establish, in the clearest and most 
satisfactory manner, that the alleged intention 
to which he desires it to be made ccnfoimab 


Specific Relief Act (P of 1877). — (Continued). 

continued concurrently ift theminds of nil par- 
ties down to the time of its execution, and also 
must be able to show exactly and precisely the 
form to which the deed^mght to be brought. 
For there is a material difference between set- 
ting aside an instrument and rectifying it on 
* the ground of mistake. In the latter case, one 
can only act upon the mutual and concurrent 
intention of all parties for whom the Court is 
virtual h making „a new written agreement. 
M&dhavjl Bhanji y. Ramnath Dodoba, 8 
Bom. L.R. 3.04 = 30 B. 457. 

Jenkins, c.j. and Russeix, j. 

See , also, 7 , 8(>o, No. J3. 

(8) S. 89, suit under— ^vhether which party is 
iu possession, if material— See Civ. Pro. Code, 
No. 113, U.B.R. (1905), Civ. Pro. Code, 3G. 

See , also^ 1, Civil Pro. Code , No. H6(i ; Court 
NjesAct, No. :i and Limitation 
Act, No. 73. 

(9) $. 4:i — Declaratory suit, for declaration 
that de fendant is not the adopted son of the 

plaintiff- Maintainability — 

t 

Where an adoption alleged to have been 
made bv the plaintiff has been set lip under 
e ire mil stances, which would operate to the pre- 
judice of tin- plaintiff, if lie did not take steps 
to ha\o it declared not true, 'there is such an 
infringement «f the plaintiff’s rights, if he is a 
sole owner, as to entitle him to sue for, and 
obtain, a declaration that the defendant, the 
alleged adoptee was nc\er taken by him, the 
plaintiff, iu adoption. To enable plaintiff to 
institute such a suit, it is not necessary that 
the claim must have been set up by the adop- 
tee himself as by his having said or done any- 
thing with reference to the adoption. Chinna- 
sawmy Mudaliar v. Ambalavana Mudaliar, 
29 M. 48. 

Subrahmania Ayyar, Okng. c.j. and San- 

K A 11 AN N AIR, J. 

(10) *S. Pi— Rights of a Hindu daughter, a 
next reversioner, to sue for construction of 
will of father and for declarations inciden- 
tal thereto. 

A Hindu daughter is entitled, during the life 
time of her mother, to maintain a suit for the 
construction of a will of her decease^ father 
and declaration incidental thereto, especially 
where the mother has allowed her rights, if any, 
to be barred by limitation and where tlic 
immediate conduct of the executors will fie 
edetermined by the construction. 
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Specific Relief Act (I of 1877),— {Continued). 

A suit for the constmction of a will is main- 
tainable only when some immediate necessity 
for the construction is established : 4 * perpetua- 
tion of testimony” is not the only ground on 
which declaratory suits of this description arc 
allowed (a). Srinib&sh Das v. Monmohlnl I 
Dasi,8C.L.J. 224. 

•Rampini and Mookkujke, jj. 

Reference*. — (rt) L.R. 2 I.A. 169, 15 B.L.R. 
83, 4 Ch. D.. 413, 27 Ch. D. *37, 45 Ch. 1). 51, 
X>., and 29 C. 260, 32 C. 62, 3 B.L.R. A.O.J. 
362, 24 W.R. 86 (note), F. 

(11) S. 42 — declaration of right — Consequen- 
tial relief —injunction not asked for. 

Where the defendant interferes, with the 
plaintiff’s right in building upon a piece of land 
on the ground that he (defendant) is a joint 
owner, the plain ti 4 is entitled to bring a snit 
for a declaration that he is the exclusive owner 
and need not ask for an injunction to restrain 
the defendant from interfering with hi^ right. 
Bandar Lai y. Ram Ghulam, 3 A.L.J. 316= 
A.W.N. (1906), 149. 

Airman, 7 1 • 

Reference.— 15 M. 15, R. 

(12) S. 42 — Suit under S. 233, Civ. Pro. Code 
maintainability of, when no further relief is 
asked for — See C»w Pno. Cook, No. 163, *20 M. 
151. 

(13) S. 42— -See Custom (Peculiar to Pun- 
jab), No. 37, 72 P.R. 1906. 

(14) S. 42 — Maintainability of suit in Civil 
Court for declaration that plaintiff is entitled 
to get from his co-sharer the amount due from 
him, on account of the arrears of revenue— See 
Act XXII of 1886 (Ouim Kent), Ifo. 2, 9 O.C. 
232. 

See, also , I, H00-S70; and Hindu lair ( Rever- 
sioners ), Nos. :i, 4, CuO 10 , Limi- 
tation Act, No. 97 ; Mortgage 
(Miscellaneous), No. 7*5. 

(15) 8s. 42, 45 — Municij>alify — Flection — 
Omission of a candidate's name from the 
candidate' s list prepared by the Receiving 
Officer-Suit for declaration and injunc- 
tion. 

A Rmaving Officer appointed by the Collect- 
or. election rules refused to accept 

tha.iKtmination paper of the plaintiff, a candi- 
date, At a by-election for a counci llorship of the 
Burnt City Municipality, and the list of candi- 
1 dates that was published omitted plaintiff’s 


Specific Relief Act (I of lfiTfy— (Concluded^ • 

« 

njime from it. The plaintiff, thereupon, sued 
«tho Municipality for p declaration that he was 
entitled to come forward as a candidate and for 
nn injunction to prevent the Municipality from 
carrying on the by 'election without oeoepting 
plaintiff as a candidate ; 

Held , (1) that the suit for declaration failed* 
Bince the Muuicipality neither deniod nor was 
interested to deny, the character or right whioh 
the plaintiff sought to establish. It was the 
Reoeiving Officer that was concerned with, the 
quostion and over him the Municipality had no 
control ; 

(2) that the claim or injunction too could not 
be sustained, since the Muuicipality had done 
no wrong and was threatening to do no wrong; 
it only proposed to proceed in accordance with 
the Act and the Rules so far as they related to 
it. The Surat City Municipality v. Chunilal 
Maniklal Gandhi, 8 Bom. L.R. 209- 30 B. 409. 
Sm Lawrence Jenkins, c.j. and Aston, j, 

(16) S. 45— See No. 15, supra. 

Sec, aho, T , H70, No. SO. 

(17) S . 55 — Mandatory injunction — Suit for 
demolition of buildings — Delay in suing — 
Damage. 

The plaintiff sued (inter alia) for the demoli- 
tion of a building erected on property which 
has been found to belong jointly to the parties. 
The suit wus instituted about a year and a half 
after the completion of the building, but the 
lower appellate Court had found that the plain- 
tiff, though he lodged no complaint, had, from 
the first, protested against the erection and that 
the huildiug blocked one of the lower doors of 
tho plaintiff’s house. 

Held, that the circumstances of the case did 
not warrant interference with the mandatory 
injunction granted by tho* lower appellate Court 
in the plaintiff’s favour (a). Raja Ram Y. 
Moti Ram, A. W.N. (1906), 221. 

Aikmaf, j. * 

References.— (a) A.W.N. (1901), 53 ; 30 C. 
901, D. 

(18) S. 55— Mandatory injunction to compel 
removal of building constructed by a stranger 
on plaintiff's land— See Injunction, No. 2, 2 
N.L.R. 4. 

Spot Suecesfiionli. 

Transferability and releasttbjlity of— Transfer 
of Property Act, S. 6 (a)— See Mahomedan 
Law (Succession), No. 2* 8 Bom. L.R. 781* 
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Slkmp# 

(1) Reference to Chief Court on questions of^ 
when may be made— &Sb Stamp Act (II of 
1899), No. 7, 181 P.L.R. 1906. 

(2) Mode of canoelluticm of adhesive — See 
Stamp Act (II op 1899), No. 4, A.W.Sk(1906), 

•95. 

Stamp lot (II of 1899). 

S. 2 (5) ( b)—See I, 871 , No. 1. 

(1) 6'. 2 (5) (c) — Bcmd—Agreemen t of sale 
between tun merchants— Attestation. 

An ordinary agreement for sale of cotton 
between two merchants, when attested by a 
witness becomes a bond within the meaning of 
the Indian Stamp Act, 1899. In re Rail! 
Brothers, 8 Bom. L.R. 134. 

Jenkins, c.j. and Russell and Aston, jj. 

S. 2, cl. 15— See I, 871 , No. 2. 

S . cl. 1.5, Sch. I, art. 45 — See I , Civil 

Pro. Code , A T o. 51. 

(2) S. 2, cl. 15, Art. 45 (c) — Instrument of 
partition-iAward directing a partition — 
Stamp . 

An award, whereby the arbitrators indicate 
the division of properly among the rival liti- 
gants, is an instrument of partition, within the 
meaning of S. 2, cl. 15 of the Act. Kalidaa 
Lalbhal v. Tribhuwandas Bhagwandas, 8 
Bom. L.R. 869. 

Rjjsskll, Ac. c.j., and Beaman & Heaton, 
JJ. 

(8) S. 4— Sale of land— Mortgage of the land 
sold executed by the purchaser , duty char- 
geable on. 

In answer to a reference to the Full Bench 
under S. 57 (1) of tlie Act, it was held, that a 
document whereby a purchaser transferred to 
his vendor, by way of mortgage, an interest in 
the lai^i sold, is not an 1 instrument employed 
for completing ’ the sale of the property and 
the deed is, therefore, chargeable with the full 
amount of duty appropriate to the description 
of the mortgage under which it comes, specified 
in Art. 40 of Soh. I of the Act. Reference 
under Stamp let 1899, No. 12 of 1905, 3 
L.B.R. 205 (F.B.) 

Fox, c.j. & Ibwin and Hautnoll, jj. 

(4) S, 12 — Stamp — Promissory note— Stamp 
not cancelled — Evidence of consideration 
for debt aliunde admissible , 

55 


Stamp lot (II of 1992).— (Continued) . 

0 

Plaintiff sued for the recovery of a loan secur- 
ed by a promissory note. When the promissory 
note was produced in Court, it was fouud that 
the stamp on it had not been cancelled, and it 
, was therefore treated as an unstamped docu- 
| ,ment and the Court refused to allow other 
evidonce to be given of the debt. Held , that the 
evidence of the debt was admissible aliunde. 

When a cause «of action for money is once 
complete in itself, whothor for goods sold or 
monoy lent or for any other claim, and the 
debtor then gives a bill or note to the creditor 
for payment of the money at a future time, the 
creditor, if the bill or note is not paid at matu- 
rity, may, always as a rule, sue for the original 
consideration, provided that he has not endors- 
ed or lostor parted with the bill or note under 
Ruch cir cmpstuticGK as to make the debtor 
liable upon it to some third poreon. Balkan! 
Prasad v. Farai Ahmed, A.W.N. (1906), 9=3 
A.L.J. J5=-23 A. 298. 

Stanley, c.j, and Knox, j. 

Reference. — 7 C. 256, F 

(5) S. 12 — Stamp — Mode of cancellation of 
adlu'sive stamp. 

A person who cancels an adhesive stamp 
affixed to a document does so sufficiently if he 
writes his name across it. Ttf is not necessary 
that lie should also date the stamp. Kirpa Ram 
y. Baru Mai, A.W.N. (1906), 95 = 8 A.L.J. 
326. 

Banebji, j. 

S. 24— See I, 871, No. 5. 

(6) S. 85— Unstamped promissory note , inad- 
missibility of, in evidence — Suit whether 
maintaintible on the verbal agreement 
embodied in the note — Admission of execu- 
tion of a deed is not the same as admission 
of a liability thereunder. 

Plaintiff sued to recover money from the 
defendant, alleging that defendant had executed 
a pro-note in his favour on account of rent due, 
and that, as the Baid pro-note waft not pro- 
perly stamped, he claimed the same as a debt 
duo under a prior book aocount. The suit, as 
based on such account, was admittedly barred 
by limitation at the date of jts institution. It 
was contended on appeal that the 8&it was 
maintainable on two other ground#*, vie : — 

(1) When the pro-note was executed, the 
detendaut had agreed verbally to pay the 
mountain question on a certain date and that 
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Stamp Act (II of 1899 ).~(Continucd). 

» '■ 

limitation, therefore, began to run from that 
date. ^ 

(2) Plaintiff could rely upon defendant's ad- 
mission of the executioii of the pro-note, leav- 
ing it to him to prove the repayment of the 
amount. 

KM (1) as the oral agreement was, on the 
same day, embodied in a written agreement (pro- 
note), the pro-note alone can swpply the evidence 
of the agreement, and (a) the latter cannot l)c 
proved aliunde (S. 91, Evidence Act) ; (2) the 
admission as to the execution of the deed could 
not be relied on, in respect of the liability 
therounder. IT nder these circumstances, grant- 
ing plaintiff a decree ftould be ‘ acting upon ’ 
and giving effect to the pro-note, a document, 
which, under S. 35 of the Stamp Act, could not 
be admitted and acted upon by a Court for any 
purpose (b). Ganga Ram y. Amir Chand, GG 
P.R. 190G. 

Jhoxstoxk and Rattigan, jj. 

References.— (a) 24 13. 3G0, F; 20 P.R. 1883, 
R. (b) 18 B. ano and, 21 B. 201 (F.B.), F. 

(7) Ss. 35, 38, 40,60— Stamp— Reference to 
Chief Court , when may be made- Powers 
of Court as to documents not put in evi- 
dence — Adjudication by Collector binding on 
Courts. 

The reference under S. GO of the Act can 
only be made under the circumstances speci- 
fied in it. The Judge must feel doubt as to 
the amount of duty to be paid in respect of 
any instrument under proviso (a) to S. 35. 

S. GO docs not deal with a case, where refe- 
rence has been made to a Collector and his 
adjudication obtained. •' 

Where a suit is dismissed without being call- 
ed to hearing, no reference can be made as to a 
document produced in Court by the plaintiff 
with his plaint. 

A Court has no power to overhaul an account- 
book, produced in a case, for the purpose of put- 
ting in evidence an entry contained in it and 
take action under the Stamp Act iu regard to 
entries not put in evidence. 

A Court acts without jurisdiction in calling 
upon a party to produce his account-book in 
Gojirt and to impound the same, when there is 
no case before the Court. 

* Under S. 40 (a) of the Stamp Act, the adjudi- 
cation of the Collector as to the amount of duty 


Stamp lot (II of 1899). — (Concluded), * ‘ 

chargeable on an instrument is final and 
cannot be questioned by Courts. 

The Chief Court declined to entertain the 
reference, submitted by tho District Judge, as 
made in contravention of the provisions of S. 
GO of the Stamp Act. Mutsammat Jai Devi 
v. Gokal Chand, 131 1300 (P.B.). 

Ciiattkkji, Johnstone and Lal Chand, 
jj. 

(7-a) S. 38— See No. 7, supra . 

(7-b) S. 40 — See No. 7, supra . 

(7-c) S. GO— See No. 7, supra. 

(8) Art. /, Sch I — Stamp — Construction of 
document— Memorandum of account —Ac- 
knowledgment of debt— Admissibility of evi- 
dence . 

The plaintiff sued for the recovery of certain 
sums of money lent by her deceased husband 
to the defendants, a firm of bankers, and she 
produced in support of her claim two documents 
described in the lower Courts as “ sarkhats." 
These were documents in the form of oxtracts 
from bankers' books, showing a ‘credit and de- 
bit side and, in one case, a balance struck, but 
they wero not signed by the parties or cither of 
them, and they contained no acknowledgment 
of, or promise to pay, a debt. They were not 
stamped. Held , that these papers were merely 
memoranda which might be given in evidence 
for what they were worth, but did not require 
to be stamped (a). Dulmha Kunwar y. Maha- 
deo Prasad, A.W.N. (1906), 80=3 A.L.J? 242 - 
28 A. 436. 

Stanley, c.j. and Bubkitt, j. 

Reference. — (a) 27 A. 84, R . 

See , also, J, 873, No. 6*. 

Art. 15-See 1, 873, No. 7 . 

Art. 58 A— See I, 87 %} No. 8 . 

(9) Art. 45 (c) — See I, No. 2, supra. 

Standing Crops. < 

Sec I, Limitation Act , No. 43. 

Standing Orderi of Board of Revenue. 
(Madras). 

S.O. No. 15, rules 4,5,7,11, 13 A 14— -Soe 
Darkhast rules, No. 1, 1 M.L.T, 278. 

State. 

See I , Forest Lands , No. 1. 

Statutes 13, Elis., e.9. 

S.o I , Transfer of l*ropcrty Act, No. 8 . 
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Sfetntp 11 and 12, Vie., Ch. 81, S. 9. 

See I, Insolvency Act XI and XII, Vic. c. Hi, 

No. 3. . • 

(1) — Sec Insolvency Act (XT and XII Vic., 
Ch. 21), No. 1, 8 Bom. L.T^. G48. * 

(2) Bight of pcmon ordered to be examined 
^ as a witness under— to appear by Council to 

show that the order is prejudicial to his in- 
terests— See Insolvency, No. 1, 8 Bom. L.B. 
85. 

Statutes 22 and 23, Yie., C. 4. 

See I, Landlord and Tenant, No. 19. 

Statutes 24 and 25, Yie. 

See I, Act XX of 1847 , No. 2. 

Statutes 41 and 42, Ylc., Ch. 42. 

See under Insolvency Act. 

Statutes 44 Yie., C. 12, S. 27. 

See Probate, No. I, 8 Bom. L. R. 725. 

Stay of execution. 

(1) See under Execution op Decree. 

(2) Powers? of Indian Courts to order - in 
case of appeals to the Privy Council— See Ap- 
peal (To Privy Council), No. 1, 4 C.L.J. J01. 

Step in aid of execution. 

(1) Application for withdrawal of money 
standing to the credit of a decree-holder is not 
a— Sec Limitation Act, No. 134, 8 C.L.J. 95. 

(2) # Decree-holder certifying payment of 
money on fr of Court and filing a receipt there- 
for iu Court is a— See Limitation Act, No. 142, 
34 P.L.R. 1906. 

(3) Whether application for leave to bid is a 
— See Limitation Act, No, 144, 3 C.L.J. 240. 

(4) Application by judgment-creditor for pay- 
ment of money in Co Art not realised in execu- 
tion of the decree is a — See Limitation Act, 
No. Iji5, 10C.W.N. 354 (F.B.) 

(5) Resisting application of judgment-debtor's 
application for insolvency not a — Sec Limita- 
tion Act, No. 133, A.W.N. (1906), 54. 

(6) Whether an application under S. 90 of 
the Transfer of Property Act is a— See Limita- 
tion-Act (XV op 1877), No. 188, 4 C.L.J. 141 
— 83 0. 867. 

(7) Application by legul representatives of 
decree-holder to be brought on record, whether 
a— Sec Limitation Act, No. 143, 9 O.C. 281. 


Step In aid of execution.— (Concluded). 

See , also, I, Kxecution 9 of Decree , No. 50; and 
Limitation Act, Non. 132, 130,142, 
• 143 and 145. 

Stolen Currency Note.* 

See 7, Contract Act, No. 27. 

' Sub-mortgagee. 

Right of — to bring to sale the original mort- 
gagor’s interest — Sec Mortgage (General), 
No. 10, 9 O.C. 2 3$. 

See, also, I, 873 , 874 ; and Transfer of Pro- 
perty Act, No. 09. 

Subordinate Courts. 

J umdiction of, to try^offences under els. c to 
f, S. 18 ,T*c£ii 1 Practitioners Act. See Act XVIII 
op 1879 (Legal Practitioners), No. 2,3 A.L.J. 
811. • 

Sub-Sbttlemegt Act (Oudh). 

See Act XXVI of 1866 (Oudh). 

Sub-soil. 

See I, Landlord and Tenant, No. 10. 

Subsoil Rights. * 

Holder of mineral rights entitled to the 
incidental for boring into the land to ascertain 
if there are minerals underground — See Lessor 
arid Lessee, No. 1, 3 C.L.j! 103. 

Substituted service. 

When— can be ordered — See Civ. Pro. Code, 
No. 67, 29 M. 324. 

Succession — Sec Customs (Punjab). 

Succession Act (Indian). 

See Act X op 1865. 

Succession Cbrtiflc&te Act. 

See under Act Vll of 1889 (1m ferial). 

Suit. 

Sec I, Civil Pro. Code , Nos. 55 and 229. 

Suit in ejectment. 

Sec I, Landlord and Tenant, Nos. 21 and 28. 

Suits Valuation Act. 

See Act VII of 1887. 

Summons. 

(1) Service of— Signature or mark on — Sec 
Civ. Pro. Code, No. (59, 8 Bom. L.K. 584. 

(2) Civ. Pro. Code, S. HO — Service of — Prac- 
tice- -See Civ. Pro. Code, No. 71,8 Bom. L.R. 
757. 
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Surety. # # 

(1) Discharge of— by 'giving time to the prin- 
cipal judgment-debtors— See Contract Act, 
No. 39, 9 O.C. 28. 

(2) Maintainability ot application for execu- 
tion against — when j ndgment-debtor has appl icd 
for insolvency —See Limitation Act, No. 183, 
A.W.N. (1906), 54. 

(3/ Creditor's claim against principal debtor 
barred by time— Effect of such bar on the liabi- 
lity of the— See Contract Acf, No. 38, 2 N.L. 
R. 42. 

(4) — for performance of a decree passed before \ 
his entering into obligation — Whether decree ; 
can be executed against him— See Civ. Pico, j 
Code, No. 134, 8. Rom. L.R. 867. 

(5) — guaranteeing payment of judgment-debt 
— Exeoution of decree against — when proper— ! 
See Civ. Pro. Code, No. 201, 10 C.W.N. 830. ; 

(6) — for temporary stay of execution — Dis- ! 

charge of— See Civ. Pro. Corns, No. Ss4, 8 
Bom. L. R. 557. i 

(7) — under S. 545, Civ. Pro. Code, foi due ! 
performance of appellate decree, whether liable 
to ho proceeded against in execution — See Civil j 
Procedure Code, No. 135, 109 P.R. 1906. 

i 

(8) — for performance of appellate decree, j 

whether could be proceeded against by way of i 
execution — Seo Civ. Pro. Code, No. 287, 125 j 
P.R. 1906. ' I 

(9) Decree passed against— and the judgment j 
debtor— Application for execution against the ! 
judgment-debtor alone — Liability of — See Limi- ! 
tation Act, No. 141, 8 Bom. L.R. 807. 

See, also , I, Act V of 1881 (Probate), No. 9 ; j 
Civil Pro . Code, Nos. 130, 154 and j 
217 ; Execution of Decree, No. 93 ; i 
and Hindu Law (Debts), Nos. 3 and 4. | 

Tanking. 

—of various periods of adverse possession— j 
See Adverse Possession, No. 7, 9 O.C. 230. j 

Tarwad. j 

(1) Abkari contract held by K&m&vtin, whether 
a business of the , among the Kazhavas. 

Considering that persons, belonging to the 
Eaxhava caste, usually follow the profession of 
toddy -dm wing and toddy sales, an Abkari con- 
tract held by a Karnavan of a Tarwad, among 
thgm, would be regarded as a business conduct- 
ed him on, behalf of the Tarwad, so that, 
when a debt acknowledged to have been bor- 
rowed by the Karnavan , for the purpose of 
such aeon tract, is sought to be impeached by L 


Tarwad.— (Concluded). * 

« 

tha other members, the onus is upon the latter 
t<5 prove that the business carried on by the 
Karranan, under the contract, was not one for 
the purposes of the Tarwad, Mundan Raman v« 

Ramasubba Alyan ftulathoor Alyan, 21 T.L. 
R. 41. r 

Sadasiva Aiyab, c.j., Padmanabha Aiyar « 
and Ramachandua Row, jj. 

(2) Debt contracted by junior managing mem- 
ber of Tarwad, proof of Tarwad necessity for — 
See Marmakkattayam Law (Alienation), No. 

1, 21 T.L.R. 23G. 

(3) Right of management of, whether could 
l)c exercised by senior female member, in the 
absence at mules — See Limitation Regulation 
(Travancore), No. 1, 21 T.L.R. 174. 

Tawazhl. 

Suit by member of a — for separate main- 
tenance — See Malabar Law (Maintenance), 
No. 1, 16M.L.J. 275. 

Taxation. 

—of costs — See Practice (Miscellaneous 
Cases), No. 5, 83 C. 827. 

Temple Committee. 

Power of— to dismiss trustee of a temple — 
See Act XX of 1863(Relioious Endowments). 
No. 1, 8 Bom. L.R. 407. 

Tenancy. 

Sub-division of— under S. 88, Bengal Tenan- 
cy Act, rent-receipts how far evidence of — See 
Act VII of 1885 (Bengal Tenancy), No. 31, 

10 C.W.N. 216. 

Tenanoy let (Agra). 

See Act II of 1901 (N.W.P.). 

Tenancy Act (Bengal). ' 

See Act VIII of 1885 (Bengal). 

Tenancy Act (Central ProYlneei). 1 

S. 42— See I, Limitation Act , No. 18. 

(1) S. 41, sub. S . (3), cl. (a ) — * claim to pur- 
chase,' meaning of — 

An application, by a landlord to a Revenue 
Officer, to fix the value of a tenant-right cannot, 
by itself, lie regarded as amounting to an agree- 
ment, on the landlord's part, to purchase that 
right whatever may be its value and so if, after 
such value has been fixed, t&e landlord should 
elect not to purchase, the tenant would bb left 
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Tgn&noy Aot (Central Provlneea).— (Contd). 

without any remedy towards enforcing the pjtr- 
chaue. Such an applioa^on, therefore, cannot 
constitute a * claim to purchase 1 within its 
meaning in S. 41, sub-sec. 3, cl. (a) of the Act, 
the 1 claim to purchase' ’referred to . in that | 
clause implying a claim of such a nature us 
, would form JLhe basis of a suit for specific per- 
formance by the tenant should the landlord 
recite from his offer to purchase. Kodubakhsh 
Y. Bithnu, 2 JLL.R. 27. 

Ismay, J.c. 

S . 46— See I, 875, No. 8. 

8. 49 (1)—See I, 870 , No. 4. 

(3) S. 69 — Tenant ejected ottiertri.se than 
under , right of, to sue landlord far posses- 
sion. 

Plaintiffs were ejected from their holding, 
which consisted entirely of sir land, by the 
defendant, their landlord. On a suit by the 
plaifitiffs to recover possession from the land- 
lord, held, S. 69 of the Act expressly limits the 
circumstances, in which an ordinary tenant 
may be ejected, and t.ho first proviso to R. 93, 
ibid , indicate tho intention of tin*. Legislature 
that ejectment, otherwise than in accordance 
with tho provisions of the Act, shall give the 
ejected tenant a cause of action, on which he 
may recover possession. S&heb Lai v. Sukh 
Lai, a N.L.R. 131. 

Darke-Brockman, a.j.c. 

8. 70— See I, 876, No. 5. 

W S. 85 — Recorded tenant , decree for arrears 
of rent obtained against, ejectment in exe- 
cution of— Forfeiture of the entire holdings. 

The lands in dispute formed the occupancy 
holdings of one J, who died leaving two sons, 
the plaintiff K and another, G. The fields 
wore recorded in the name of G alone and in 
execution of a docrecnfor arrears of rent obtained 
against him by the malguzar, the defendant 
in tf}is ca&e, G was ejected from the holdings. 
Thereupon, the present suit was instituted on 
behalf of the other minor son K by his mother 
as next friend, on the ground that he succeeded 
to the holdings jointly with G on tho death 
of his father, that ho was not a party to tho 
suit for arrears of rent and was not therefore 
bound by, tho order of ejectment. 

Held, it was clear that, had the holding in the 
present case been sold in execution of a decree 
for arrears of relit obtained ugainst. G, the tillo 
of tho purchaser could not have been question. 


Tenancy Aot (Central Provinces).— ^Conld). 

ed by the plaintiff K (a)r and on principle, no 
distinction could be made between a cose of 
sale and cyie of ejectment. The decree was a 
decree against G as a manager representing 
the owners of the tenant rights, and the subse- 
quent ejectment G was constructively also an 
ejectment of the plaintiff K. Khan Kunb 
y. RaghunathKalar, 3 N.L.R. 101. , 

Ismay, j.c. 

References.— (a) 10 C. 990, R. 25 C. 396, 26 
C. 677, 14 B. 597, F., and 4 C.W.N. 608, D. 

Tenancy Aot (N.W.P.). 

—See Act II ok 1901 (N.W.P.). 

Tenancy Act (Punjab^ 

See Act XVI of 1887 (Punjab). 

Tenancy in Common. , 

Sec I, Construction (of Deeds), No. 12; Party- 
Wall, Vo. J ; and Transfer of Property 
Act, No. 15. 

Tenants (oooupancy). 

See I, Rent. No. 6. 

9 

Tenure of Groves. 

Incidents of— Landlord and Grove-holder — 
Landlord, rights of — to resume grove by por. 
tions— See Landlord and Tenant, No. 8, 9 O. 
C. 109. • 

Tenures. 

Irredeemable or porpotual tenure — See Mout- 
<» vge (Redemption), No. 18, 16 M.L.J. 358. 

Testamentary Guardian. 

Removal of — When his interests are ad versed 
to minor— See Act VIII of 1890 (Guardians 
and WardbJ, No. 2, 10 M.L.J. 857. 

Thak Map. 

See T, Revenue Sale , No. 3. 

Title. 

(1) — to space occupied by a building, right to 
prescribe for — See Limitation, No. 2, 16 M.L. 
J. 281. 

(2) Proof of plaintiff's — in a suit for posses- 
sion against a trespasser— possession good title 
against all but rightful owner— Seo Right of 
Suit, No, 9, 9 O.C. 273. • 

(3) Purchase at execution stile with knowledge 
of defective--; right to refund of puroli.'isc- 
luoney - Warranty of— in Court-sale— Scop v« 
Pro. Code, No. 185, 3 A.L.J. 819. 
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Torts* * 

(1) Joint wrongdoers, extent of liability of j 
each of one of j 

Where the prime mover in a wrongful act ■ 
has the support of another, the* latter may. also, 
be himself a wrongdoer and, iu the ease of such : 
joint wrongdoers, it is competent for the Court ' 
to hold each of them liable for the whole ; 
damage. Krishnan Krishn&n Namburi Y. 

The Dewan of Travaneore, *21 T.L.R. *211. 

« 

GoviNDAl’iLLAiand Hamaciianijka Row, jj- 

(2) Malicious prosecution by servant in the 
interest of master— Liability of latter for dama- 
ges — Implied authority of servants— See Mali- 
cious Puoskcition, No. 4, 10 C.W.N. 72ft. 

* «■ 

(ft) Procuring a breach of contract, action for 
damages for — See Damacks, No. I, 8 Bom. L. 
R. 610. 

See, also, 7, ; and Negligence, No. 2. 

Track Rent. 

See 7, Act I of 1874 ( Uombay ), No. 7. 

Trade. 

f 

See 7, Custom of Trade. No. 

Trade Mark. 

(1) Firm— Partner's right to use the trade- 
mark — Rights of seller of goods to trade- 
mark —Manufacturer. 

A trade-mark belonging to a firm would, in 
the absence of express provisions to the contra- 
ry, as part of the partnership assets, be avail- 
able for any partner of that Jinn earning on 
that business. 

hi the absence of contract, a seller of go^wlo 
has no exclusive right to a mark which merely 
denotes goods which ho sells even though he 
may havo designed the mark himself. Such a 
mark may he a mere quality-mark, indicating 
the reputation of the goods irrespective of the 
reputation of the seller. 

Obviously, every trader being entitled, if not 
bound, to sj:ate truthfully the quality of the 
goods he sells, no one trader can restrain any 
other from exercising that right by a mark 
truthfully indicating quality. For neither of 
the two grounds for protection exists in such a 
case. His reputation is not injured and no 
deception is practised on the public. To give 
an exclusive right, there must Iks something 
further. The mark must amount to a repro- 
i mentation that the quality is wholly or in par 


Trade Mark.— (Continued). ‘ t r 

due, , to, and guaranteed by, some person or per- 
sons concerned in, or connected with, the origin 
or' history of the goods. In such cases, the 
public are invited to rely on tho reputation of 
the persons denoted, ind no othor persons can, 
without their authority, make such represonta- 
« tion. And it is a question of evidence in each • 
case whether there is false representation or 
not. Yadilal Sakalehand y. 6. F. Burdftt 
& Co., 7 Rom. L.R. ‘272-80 B. 61, 

Jknkins, c.j. and Batty, j. 

(2) Counterfeit , resemblance , intentional or 
! accidental — Expert-evidence , if admissible 

i — Malice in late, not sufficient — Malice in 
I fact to be proved— Sea Customs Act (VIII 
! of lli* a) — Merchandise Mark* Act (IV of 
; DiH9) . S. 19 (a) — Collector of Customs , power 

j to make enquiry —Detention of goods by 
j Collector — Documents , tendered de-beiie-esse 

— Witness, refreshing memory by document, 

| effect of. 

! A counterfeit trade-mark may be defined as 
; a trade-mark which is cither designed and used 
I with the intention of deceiving <rr which, by 
! reason of its resemblance to another pre-existing 
j and already established mark, is calculated to 
| deceive, apart from any dishonest intention. 

! It lies upon the plaintiff to establish 
j affirmatively that tho marks of resemblance wore 
j accidental and not designed. 

If the plaintiff, having the opportunity, deli- 
's bcrafcclv abstains from showing that ^tho 
; resemblance adopted by him was accidental 
! and iunopeut, it necessarily follows that it was 
: the result and outcome of deliberate design and 
! intention. If the Court, on the. facts before it, 
must presume that the resemblance is not 
accidental, but intentional and designed, then 
the imitation must have been designed with 
the object of deceiving. If the object was to 
deceive, then the Court will presume us against 
i the wrong uo»»r, that the means employed to 
! cause deception, were calculated to effect that 
{ purpose. This is the effect of the ruling in John 
| Smii>t v. J Ik do a way (a). 

It is only if tho fraudulent design is nega- 
tived, that it becomes material to enquire 
wild her llio reset u bianco between the two 
combinations of marks, was calculated to 
deceive. 

Evidence of experts or men ill the trade can- 
not be given to show whether or not a com bin 
action is such as is calculated to deceive tho 
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Ira da Mark,— (Concluded). i 

purchaser. It is a question entirely for «tho 
Judge. Evidence of (acts, which may assist 
the Judge to come to a conclusion whether one 
mark is a colourable imitation of another, may j 
be given (6). 

Malice in law is not sufficient, i.r. ,*it is not # 
sufficient tj> show that the mark or combination 
of the plaintiff was falsely charged as a colour- 
able imitation, without legal justification or 
excuse. Miflice in fact must bo proved. 

The provisions of the Sea Customs Act (VIII 
of 1878) as amended by the Merchandise Marks 
Act (IV of 1889), make it quile clear that the 
Collector had no power to deal with the ques- 
tion raised by the defendants, when once it be- 
came apparent that the plaintiff desired to con- 
test the defendants’ claim. It was his duty 
then to have held his hand and to have obtained 
the goods on being properly indemnified, until 
thq, question was properly disposed of in a 
competent Civil Court. 

The enquiry which the Collector of Customs 
is to make under S. 19 of the Act must n ees- 
surilv be offn most limited character, for, tlio 
Act does not empower him to summon wiiuc sses 
or to take evidence. Documents tendered in an 
examination dc-bene-esse are not required to be 
tendered again during the licariug. 

Whore a witness during cross-examination is 
asked to refresh his memory by referring lo a 
privileged document, lie may be told that the 
consequence of his so referring to the document^ 
would be to allow the oilier side to have a look 
at the document. Nemi Chand y. Wallace, 

4 C.L.J. 208*10 C.W.N. 107. 

Salk, j. 

Inferences. — (n) 32 C. 401. (b) (1899) A.C. 83 
at p. 85, b\ and (1882), L.K. 7 App. Cas. 219, 
7 ‘- 

See, also, I , 8HQ-8H4; and Appeal (Privy 
Council ), No. 4; and Limitation 
Act, No. HI. 

Trains. 

See I, Negligence , No. 1. 

Tramway Company. 

See I, Act I of 1874 (Bombay), No. 1. 

Transfer. 

(1) — of appeal — Power of District Judge to 
withdraw an appeal from the Court of a Subordi- 
nate Judge to whom it had been transferred and 


Transfer.- (Concluded). 

transfer it to an Additional District Judge— See 
Appeal (General), No. 6, 10 C.W.N. 841. 

(2) Power of District Judge to transfer a caRe 
withdrawn by him frJm a Subordinate Court to 
his own file- Sec Act X 11 op 1887 (Bengal), 
No. 5, 10 C.W.N. 902. 

See, aho , 1 , Civil J*rn. Code , Nos. 43 anfl 44 , 
and Landlord and Tenant , No. Mt. 

Transfer of eaoe. 

Powers relating to — under S. 15 of the Char- 
ter Act depeudont on the exercise of appellate 
jurisdiction — See Letters Patent (Bomray), 
No. 3, 3 C.L.J. 5. 

Transfer of Property Act (IY of 1882). 

(1) Ss. X (d) , 36— ‘Landlord and tenant — 
Apportionment of r wit -property demised 
2 >assi 4 ig over to a person , other than the 
original lessor, by c peration of law. 

Where the plaintiff succeeded tlio second 
defctidiint as hikim M a certain purgannah and 
claimed refund of rent for fifty five days up to 
the end of a Fasti year, Jrom the lirst defendant, 
who, as mortgagee in possession of certain 
manias, held under the second defendant, had 
previously collected, from the tenants of the 
m t ttsas, the entire rent for that Fasti year, 
held, that, having regard t® S. 2(d) of the Trans- 
fer of Propt i-ry Act, S. 30 of that Aet, which is 
the only statutory provision in India dealing 
with the question of apportionment, does not 
apply, and that, except upon the principle of 
apportionment, the claim was unsustainable(o). 

Obiter. It may bo that the tenants were 
wrong in paying the first defendant the rents 
in advance, and that tlic plaintiff has a claim 
against the* tenants for that overpayment, and 
that the latter may lie entitled to lie recouped 
by the first defendant. Mathewson v. Shy am 
Sunder Sinha, 33 C. 780. 

Maclean, c.j. and Gkidt, j. 

References.— ‘21 C. 388, Ji. (a) 2G M. 540, IX 

(2) S. 2 (d)— See No. 12, infra. # 

(8) S. 3 

The rule in this counfry as to tlio assigna- 
bility of an executory contract for the purchase 
and sale of goods is that the benefit of such a 
contract can be assignee!, understanding, by 
benefit the beneficial interest ^under the con- 
tract and the right to enforce it. This rule is 
subject to certain qualifications, viz., (1 .that 
the benefit is not coupled with a liability, and 
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Transfer %f Property let (IT of 1889)— (Con- 
tinued). * 

(2) that the nature of the contract has not been 
affocted by porson;.l considerations. Such a 
contract falls within the tule which is in exist- 
enee and in force in this country as to assign- 
ment of contracts. Such a contract though 
perhaps contingent in character, comes within 
the definition of actionable claim in the Transfer 
of Property Act, S. 3. 

An assignment made under such circumstan- 
ces as to amount to fraud of the Bankruptcy 
Law fulls clearly within S. 6, cl. (li) of the 
Transfer of Property Act and is void. Jaffer 
Meher All v. The Budge the Budge Jute 
Mills Co., Ld., 10 C.W.N, 755 .-,33 C. 702. 

Sale, j. 

See, also, I, Landlord and Tenant , No. 39. 

(4) Ss. 3, 4, 123— Gift, if must be' registered 

by the donor himself— (l if t to wife — Death 
of doner — Registration at the instance of 
the widow, effect of. 4 

It is not necessary for the validity of a deed 
of gift that it should bl* registered by the donor 
himself. 

Where a Hindu executed a deed of gift in 
favour of his wjfe and died and the deed was 
subsequently i ogistcred at the instancujrf the 
widow held, that it was a valid deed of gift 
within the provisions of S. 123 of the Act. 
Bhabatoih Banerjee v. Shaikh Soleman, 10 
C.W.N. 717 = 38 C. 584 = 4 C.L.J. 340. 
Maclean, cj. and Geidt, j. 

Reference . — 20 A. 392, H. 

(5) — Ss. 8, 58 and 59 — Mofussil property — 
Mortgage by deposit of title deeds ,with credi- 
tor's Agent in Calcutta— Sub-mortgage by de- 
posit of the mortgage deed, validity of -See 
Mortgage (Equitahle Mortgage), No. 1, 10 
C.W.N. 276. 

(6) S. 4— See No. 4, supra . 

(7) S. G — Will — Construction of document — 
Adverse* possession of joint Hindu fcmi’jj 
property— Contracts to make testamenta) y 
dispositions, validity of— transfer of the 
chance of relation obtaining property on 
the death of a kinsman, suit by transferee 
for declaration of right on the basis of— 
Rights derived under a contract to make 
testament ary disposition, not transferable. 

. Qn the 27th July, 1882, C executed and regis- 
tered a document, which he called a ‘Will’ in 


Transfer of Property Act (IY of 1$8 8).- 4 -(C'ofi* 

. tinued). 

t $r 

which, after reciting *that he was about 57 
years of age and that it was desirable to arrange 
for the succession of his property after his 
death, he agreed (ikrar kartahun) and recorded 
t that R , e his nephew, who was a half sharer, 
should own and possess all his property (8-annas 
share in two villages) after his death, with full 
powers of salo and transfer, but without any 
power to interfere with it during Ms lifetime. It 
also declared that if C’s wife survived him, 
K should maintain and obey her and if he 
failed to do so, she would retain all the property 
and the document would become null and void. 
On the same date, R executed and registered a 
deed by which in consideration of C’b deed he 
agreed to make no claim to C’s property and to 
obey him and his wife, but that if he failed to 
comply with this condition, he would have no 
right to thaproperty. On the 6th November, 
1903, C and his wife transferred, by a deed of 
gift, the greater part of one of the two villages 
in favour of their sons-in-law and grandson. 
On the 9th September, 1903, R executed a deed 
by which he sold to P a 4-aunas out of 8-annas 
share in both the villages and also the half of 
whatever property they might recover in a suit 
instituted by them jointly on the deed executed 
| by C on the 27th July, 1882. R and P accord- 
| ingly instituted a suit for a declaration that C 
had no power, to transfer tho proport}' specified 
in tho deed of 27th July, 1882, and for the can- 
cel lation of the deed of gift in favour of, C’s 
relatives, or in the alternative for a decree for 
actual possession of 8-annas share in the 
villages. It’s son was also made a defendant 
on h«4 alleging that he and his father were 
members of a joint Hindu family. The princi- 
pal picas of the defendants were that the suit 
was barred by limitation and that R having 
dealt with the property in* contravention of the 
condition of C’s deed of the 27th July, 1882, 
that deed became null and void. The sui^was 
dismissed and P appealed to the extent of his 
share. 

Held (per Scott, j.c.) that tho property in 
suit was not the joint property of C and R after 
tl e 27th July, 1882, and that C having been in 
adverse possession of the property in suit since 
1882, the suit was barred by limitation 1 . 

A document does not necessarily become a 
will because the person executing it calls it one 
and in order to detormino the effeet of that 
document its terms must be considered* If ef <J 
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Tiassfer of Property Act (IT of 1882).— (Con- 
tinued). • 

therefore, that having regard to the terms o 4 
he deed executed by G on the 27th July, 1882, 
it mU8t be held to be a will and .that C 'had 
power to revoke it. * 

Held (per Chamber, A. J. c.) that contracts to 
4 make testamentary dispositions are valid ; but 
under S. 6 of the Transfer of Property Act the 
person in whoso favour such a contract exists 
cannot transfer his supposed rights under the 
oontract to a third person and such a third 
person cannot, on the strength of such transfer* 
sue for a declaration of those rights. Prag Dat 
y. Chote Singh, 9 O.C. 55 (B) 

Scott and Ceiamieu, j.cs. 

(8) S. G — Right of a reversionary *heir, in- 
alienability of the — 

The right of a presumptive reversionary heir 
under the Hindu Law is no more than a spes 
succBBSionis or expectancy of succeeding to pro- 
perty (a) and such a mere expectancy cannot be 
made the subject of a transfer (6). Manickam 
PUlai y. Ramalinga Piliai, 29 M. 120. 

Davies and Benson, j j. 

References.— (a) 24 A. 94, F. ( b ) 13 M.L.J. 
823, F . 

(9) Ss. 6, 19, 21 — Vested or contingent in- 
terest — See Regjstiiation Act (111 of 1877), 
No. 11, 7 Bom. L.R. 742. 

(10) S. G (a) — Spes successionis—T ransfor- 

ability and reusability of,— See Mahomedan 

Law(Succesbion), No. 2, 8 Bom. L.R. 781. 

* 

(11) 8. 10— Condition against alienation — 
Compromise -decree. 

One of the terms of a compromise embodied | 
in a decree was that the party, to whom a 
house was conveyed under it, was not at liberty 
to transfer it, without the consent and per- 
mission of the other party to that compromise 
and decree. Held , that such a condition was 
void os being a restraint upon alienation, and 
the lSmse could be transferred in spite of that 
condition. Khlall Ram y. Raghunath Prasad, 

3 A.L.J. 621=A.W.N. (1906), 214. 

Knox, j. 

Reference . — 7 A. 516, F. 

(12) Ss. 14, 15 2 (d) and 123— See Act II of 
1882 (TRifere), No. 2, 1 M.L.T. 227. 

(13) S. 15— See No. 12, supra . 

(18-a) S. 19— See No. 9. supra. 

(18-b) S. 21— See No. 9, supra . 

14) S. 86— See No. 1, supra. 

56 


Transfer of Property lot (17 of 1888).— (Con- 

tinued). # 

(15) * S. 37 — Applicability of the principles of 
the eeotion to eases of suits by tenants in com- 
mon for ejectment and partition making all the 
co-owners parties — See Misjoinder of Parties, 
No.l, 20 M. 29. 

(16) S. 99 — Intention to defeat right of main- 
tenance-holder — fraudulent intention — purchas- 
er with notice of right to maintenance —See 
Hindu Law (Maintenance), No. 2, 10 C.W.N. 
1074. 

(17) Ss. 39, 100 — Maintenance — Charge — 

Decree on compromise creating charge — 
Bona fide transferees for value without 
notice k • 

B instituted a suit to recover certain proper- 
ty from M who was entitled to maintenance. 
The suit insulted in a decree incorporating a 
compromise. *M sued B and certain transferees 
for value without notice to recover arrears of 
maintenance by the sale of certain property 
charged by the above decree with the payment 
of the maintenance. 

Held, (a) that section 39 of the Transfer of 
Property Act had no application ; 

(b) that, it being clear upon the construction 
of the decree that it was the intention of the 
parties to create a charge dn the property for 
the payment of maintenance within the meaning 
of S. 100 of the Transfer of Property Act, 
the charge could be enforced against bona fide 
transferees for value without notice (a). Mtt- 
s&mmat Vain* v. Musammat Baohohl, A.W. 
N. (1906), 165 = 3 A.L.J. 551«28 A. 655. 

Richards, j. 

Reference.— (a) 3 A.L.J. 220, D . 

(18) S. 40 — Constructive notice to mortgagee 
of agreement to mortgage the lands to an - 
other — Postponement of the mortgagee's 
rights . 

Where a mortgagee was in possession of in- 
formation, at the time of the mortgage to hirn, 
that the title-deeds of the mortgaged properties 
were deposited with a third person as security 
towards a debt in favour of that person, the 
mortgagee must be hold to have had construc- 
tive notice of the agreement to give a mortgage 
of the land to such third person and, in accord- 
ance with the principles embodied in tlic above 
S. 40 of the Act and 8. 91 of the Indian Trusts 
Act, such mortgagee’s interest must be post* 



863 


THE CUBSRENT INDEX, 1906. 


Transfer of Property Act (IY of 1882).— (Con- 

tintied). 

poned to the equitubfe right of the third, person. 

Kameswaramma v. Bltaramanuja Charlu, 29 

M. 177. 

Da v iks and Bens<9n, jj. 

(19) S, 41 — Evidence Act (1 of 1872), 8. 116 

— Consent— Mistake of law — Estoppel, • 

field, that the consent referred to in 8. 41 
of the Transfer of Property Act must he an 
intelligent consent and not « one brought about 
by misapprehension as to legal rights. Held , 
further, that an admission on a point of law is 
not an admission of a .“thing” within the 
meaning of 8. 115 of the Evidence Act, 
Dungariya v.Mand Lai, A.W. N. (1900), 182 
= 8 A.L.J. 534. * 

Airman, j. 

(20) S. 48 — Sale under a prior mortgage , 
mortgagor acquiring mortgaged property 
sold on a, effect of —Right \>f mortgagor, on 
such acquisition , against his subsequent 
mortgagees , 

The mortgage relied on by the plaintiff in 
this case was executed after a decree had been 
obtained against the mortgagor under a pre- 
vious mortgage by him. A wile took place 
under that decree and the mortgaged property 
was purchased by tho mortgagee at such wile. 
But the right acquired by such purchase even- 
tually devolved upon the mortgagor. Held, on 
the principle embodied in 8. 43 of the Act, the 
mortgagor cannot use his subsequently acquired 
interest to invalidate his own mortgages to the 
plaintiff. The effect of such purchases by the 
mortgager will bo so far as regards himself and 
those who claimed under him, simply to ex- 
tinguish the prior mortgage anc^ to allow the 
rights of the subsequent incumbrancers to be 
determined on the footing that such prior mort- 
gage has ceased to exist. M&nJ&ppa Sol Y. 
Krishnayya, 29 M. 113. 

Subkahmania Avvar, Offg. c.j. and Bod- 
dam, j. 

See, also , I, Specific Performance , No, 6, 

(21) S. 44— Lessee of a house — partition suit 
maintainable — Civ, Pro, Code (Act XIV of 
1882), b, 84— objection to want of parties 
waived, ' 

4 A lessee of* an undivided portion of a house 
can maintain a suit for partition if partition 
necessary to give effect to his transfer. 


Transfer of Property Aet (IY of 1882).— (Con- 
tinued). 4 * 

| * A lessee of a house is a transferee within the 
’^moaning of 8. 44 ofsthe Transfer of Property 
! Act;. . 

Where dbjeotion ( to want of parties was not 
raised by the defendants, it must be deemed to 
have lAen waived, but the Court could add any * 
one as a party if it thought It necessary ! 
Muhammad Jafar Khan y. Mashar-ul-Haaan, 

8 A.L.J. 474=A.W.N. (1906), 199. 

Banerji and Airman, jj. * 

(22) 8. 48 — See Mortgage (Redemption), 
No. 6, 2 N.L.R. 62. 

(23) S, 52— Bona fide improvements by a 
stranger on another's property— Equitable ' 
rigfits in him before eviction — Compensation 
for improvements. 

Under the law in England, to raise an equity 
in favour of a stranger building on another's 
land, two things are required, first, that the 
person expending the money supposes liimsclf 
to be building on his own land ; and, secondly, 
that the real owner, at the time of the ex- 
penditure, knows that the land belongs to 
him, and not to the person expendinng the 
money in the lioliof that he is the owner. 
The law as laid down in S. 51 of the Act, how- 
ever, does not, in all respects, follow the law of 
England. The section requires merely that 
the transferee mentioned therein shall have 
made the improvements believing, in good faith, 
that he is absolutely entitled to the property. 
There is nothing in the wording of the section 
to justify the contention that the real owner 
must, at the time of expenditure, know 
that the land belongs to him. Under the 
section the transferee who, after having made, 
the improvements on the property, is subse- 
quently evicted the former by any person having 
a better title, has a right to require the person 
causing the eviction either to have vatu$ of 
the improvement estimated and paid to him or 
to sell to him such person’s interest gn the 
property at the market-value thereof irrespec- 
tive of the value of such improvements, Mr. 
Collier y. Mn. L. Boron, 2 N.L.R. 34. 

ISMAY, J.C. 

(23-a) S. 81 — Application of, to Mahomedans 
Sale by de facto guardian of Mahomedan 
minor— Effect on the minor, « 

The sale by the mother, though made by her 
as de facto guardian of the minor, the partios 
being Mahomedans, is not 1 binding on the 
minor (a). 
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TrWflr of Property Aot (IV of 1882 ).-(Con- 
tinned). . 

There is no rule o f Makomedan Law, whic£* 
precludes persons from claiming the benefit of 
the principle of equity embodied id S. 51. B. 
51 does not cease to apply, on the ground that 
Chapter > II of the Aot is not to be deftmod to 
Effect any rifle of Mahomodan Law. A party, 
who aets under a mistake of law, may Rtill act 
in good faith within the meaning of the sec- 
tion, and the question, whether the transferor 
of immovable property believes in good faith 
that he is absolutely entitled thereto, is a ques- 
tion of foot. Durgoxi Row y. Fakeer Sahib, 
1 M.L.T. 433. 

White, c. j., & Surrahmania Aiyar, j. 

References : —(a) 26 M. 734 ; 29 C .473 ; 20 B. 
199, Appr. and Foil. 

See , also , I, Landlord and Tenant , No. 12. 

(24) S. 52 — Lis pendens — Contentious suit. 

Where there are several defendants to a suit., 

the suit does not become •* contentious’ ’ within 
the meaning of S. 52 of the Transfer of Proper- 
ty Act, 1882, only when all the defendants ai - 
served with summonses in the suit, nor can a suit 
be contentious as regards some of the defendants 
and not contentious as regards others. Chatur 
bhuj y. Laehman Singh, A.W.N. (1905), 250 ~ ' 
28 A. 196. 

Stanley, c.j. and Burkitt, j. 

Reference. — 21 A. 408, Disc, and doubted . 

(25) S. 52 — Lis pendens — Suit decreed in pur- 
suance of a compromise, transfer during the 
pendency of, whether valid . 

In this case the question was referred to the 
Full Bench for determination, whether the 
doctrine of lis pendens , as embodied in S. 52 of 
the Act, applies when the suit during the pen- 
dency of which the transfer takes place Is sub- 
sequently oompromisod’and a decree is given in 
pursuance of such compromise. In support of 
the viqpr that the section did not apply in the 
case of a compromise decree, it was urgod that 
the word “ contentious ” was introduced for the 
express purpose of excluding the operation of 
the doctrine of lis pendens when the decree was 
’ a decree by consent. Held, per White, c.j., a 
suit is either contentious or non-contontious 
and the fact that there is a decree by consent 
cannot, by a sort of relation back, alter the 
nature and character of the suit (a). The very 
fact that .there ia a compromise would show 
that the suit was originally contentious, other- 
wise, thirj would ba nothing to ao n oroinLc. 


Transfer of Property Aot (IY of 1382).— (Co n 

tinned ). • 

In giving a decree, in pursuance of a compro- 
mise?, the Court performs a judicial and not a 
mere ministerial function and tho fact, that a 
decree is given in accord^ice with the terms 
cofhe to between the parties, does not prevent 
"the decree being the formal expression by the 
Court of an adjudication on a right claimed or 
a defence set up within the moaning of the de- 
finition. S. 52 of "the Transfer of Property Act 
should, therefore, be construed as applying to 
the case of a compromise decree in the absence 
of anything in the nature of fraud or collu- 
sion (6). 

On the argument, thf t was urged that tho 
word 1 therein ’ after ‘decree or order’ in the sec- 
tion refers bauk to the word*, ‘contentious suit 
or proceeding* and that, though in the present 
case, the sait was contentious up to the time 
the compromise was entered into, it ceased to 
l>c such when that Ivan concluded and, conse- 
quently, the decree in qTiestion was not a decree 
of the description contemplated by the section 
held, per Suiuuhmania A^yar, j., the phrase 
‘contentious suit or proceeding’ in the section 
ought not to bo interpreted as covering only a 
suit or proceeding in which the parties are actual- 
ly disputing and that only so long as the actual 
contest continues. The contentious jurisdiction 
here spoken of is, obviously, that, by invoking 
which a party having a difference with another 
puts the law in motion us against that other, 
in contradistinction to jurisdiction to lie resorted 
to in matters which ex hypothesi admit of no 
opposition. The unsoundness of the other view 
will be seen from tho starting consequences 
which it would involve, vi z., that a doerec pass- 
ed ex parte , o* on confession, or as tho result of 
tho defendant abandoning a defence sot up would 
equally with a compromise docree, uot avail 
the successful party as against a transferee pen- 
dente litc from the defendant. The essence of 
the doctrine of lis pendens is that where a pro- 
ceeding before a Court exoercing contentious 
jurisdiction is honestly brought to a. termina- 
tion in one of the modes which the law premits 
it to be determinated by and a decision of tho 
Court is obtained such decision is binding upon 
all persons who claim title by virtue of a trans- 
fer pending the litigation and there is no reason 
therefore, for attaching greater efficacy to a 
decision arrived at after actual contest than to 
decisions arrived at otherwise. 

Per Benson, j. — If tho compromise of a sui t 
were held to render it uon-oonteutious, it 
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would never be safe for any party to enter into 
a compromise, since by so doing be would Jeo- 
pardise the fruits of his decree, which might be 
made of no effect by a transfer made behind his 
back by the other party* Annamal&l Chattier 
t* Malayan*!! Appaya Balk, X M.L.T, 145 
a* Iff M.L.J* 872-29 M. 420 (F.B). 

White, c.j„ andSuBBAH mania Ayyab and 

* Benson, jj. . f 

References.— [a) 81 Co 745, F. (5)12 M. 489 
overruled , 18 C. 1888,, Dim., 7 W.R. 108, 21 W. 
B, 849, and 15 C. 750 (761), B. 

(26) 8. 52— Suit by widow to have Ittr main- 
tenance charged on immovable property — 
Mortgage pending mil — Lis pendens. 

A suit, in which a widow claims to get her 
maintenance made a charge on immovablo pro' 
perty, is one in which “ a right Jio 'immovable 
property is directly and specifically in question” 
under S. 52, and a person, who takes a mortgage 
of the property, while that suit is pending, is 
bound by the lis pendens . Bhatta Y. Krishna 
Bastri, 16 M.L.J. 418=29 M. 508. 

Benson 4s Sankaran Nair, jj. 

References 4 C.400 (P.C.) & 19 A. 504, F. 

See, also , I, 885, Nos . 5 and 6 . 

(27) S8. 52, 86 d*87 — lis pendens — decree nisi 
for foreclosure— private sale of property 
before final decree— Effect of. 

A decree for foreclosure under section 86 of 
the Act is a decree nisi and not a final decree, 
and the suit in which it is passed does not 
terminate until an order absolute for foreclosure 
is made under S. 87. A purchase made before 
the passing of the order absolute Jis a purchase 
pendente lite and the purchaser is bound by the 
order absolute for foreclosure, although he is 
not made party to it (a). Parsotam y. Chheda 
Lai, 8 A.LJ, 675=A.W.N. (1006), 288. 
Bakerji, j. 

References.— ( h) 28 A* 881 and 22 B. 989, R 
SF. 1 A.l, J. 288, DM*. 

(28) 8. 59— Part of the c onsideratibn paid— 
Colorable transaction. 

. Ordinarily, a 'transaction may be described as 
colorable when it is not what it purports to be ; 

when, os a matter of foot, a substantial 
p4$|df the consideration appears to have been 
pa&^ihe transaction cannot be described m 
Yedu Yedu v. KflftaM Jobarmal » 
t Bom* ZknR. i}6. 


Transfer of Property Ant :(|¥*f m&)>~r(QoB~ ¥ 

t tinned). 9 

f t Sib Lawrence Jenkins, c.j. and Batty, j, 

(29)& 53— Fraudulent transfer of moveable 
property to the p&judioeof creditors— Ghod 
faith and cattsiderafion^-Consfa in 
part discharge of debts. 

Whore property sought to be assigned is not 
immoveable property, 8. 58 has no direct ap- 
plication, and the question must be deoided by 
a reference to general principled of justice, 
equity and good conscience* Each case must 
depend upon its own circumstances, and, in 
all, the question is one of fact* whether tbe 
transaction is bona fide or is a contrivance to 
defraud creditors (a). 

It may be stated, generally, that a deed 
is void against creditors, when the debtor is 
in a state of insolvency or when the effect 
of the deed is to leave the debtor without 
the means of paying his present debts. If *this 
is the condition of the debtor or the con- 
sequence of his act, it is not sufficient to render 
a deed valid that it should be made upon good 
consideration ; for a good oonsiebration does 
not suffice, if it be not also bona fide( b). 

There is nothing in S. 58 to prevent a 
creditor being given preference, providednothing 
more is done by the transaction, dither with 
reference to the transferor or transferee, so as to 
injuriously affect the creditors of the former. 

But, if the transaction is entirely in- 
valid as against the creditors, it cannot be 
allowed to be treated as partly valid, even to 
tho extent to which the consideration for 
the deed of assignment went in discharge 
of the executant’s creditors. It is open to these 
satisfied creditors to protect themselves, by 
discharging the claims of the executant's other 
creditors, at whose instance the transaction is 
voidable. Chidambaram Ohetttar y. Sami 
Iyer alias Aranachalamalyer, 16 M.L.J. 427 
= 1 M.L.T. 851. r c 

S ubrahmania Aiyab and Benson, jj. 

References :—(<*) 14 Moo. P*C. 121 {186 } : 15 
E.B. 251, B* and 5 Bom* L.R.218, B. (6) 20 M. 
465, B. 

(80)5. 53— Necessity of intent to defeat 
creditors generally. 

Every transfer of immovable property, ■ made 
with intent to defeat or dolajr the creditors of 
the transferor, is voidable,, at. the option of any 
person so defeatod or d^ yod butthfe pmk 
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claiming to have 4he pansier avoided muA 
establish an intent to defeat or delay his 
creditors, generally, and, if there hat been good 
consideration and the transaction is not a mere 
sham, a transfer by a debtor, even if made with 
1 intent to defeat and delay one particular credi- 
tor, is not impugnable by that creditor. San 
Dun y. Vein Sale, B L.B.B. 188. 

Fox, c.j * - 

Reference .—25 B. 222, F. 

See, also, 1 , 885, Noe, 7 and 8 ; dnd MaJunne- 
dan Law {Gift), No. 4. 

(30-a) S. 54 — Sale under registered deed— 
Effect of non-payment of purchase-money 
— Rights of subsequent pur chaser and vendor 
a* against the prior purchaser. 

Under S. 54, vvhere there is a valid sale of 
land under a registered deed, such a sale iH a 
completed transaction, notwithstanding that the 
price agreed upon, at the time of execution of tho 
deed, has never been paid (a). The soller can, 
no doubt, sue the purchaser for payment of -he 
price, and he can also sue to sot aside the sale- 
deed, but a subsequent purchaser of the same- 
property has no remedy whatever as against tho 
prior purchaser. Govindammal y. Gopala- 
ehariar, 1GM.L.J. 524. 

White, g.j., & Mooke, j. 

References (a) 22 B. 176 (188), 28 B. 525, 
R. 

9 

See, also, I, Registration Act, No. 6. 

Ss. 54, 55— See I, 886, No. 11. 

(31) Ss. 54 and 55 (6) (h) — Contract for sale of 
land— Absence of proper registered sale deed 
— Delivery of possession to vendee— Suit in 
ejectment by vendor, whether maintainable 
when vendee's right to specific performance 

- not barred. 

The question in this case was whether a con- 
tract for sale, accompanied by delivery of pos- 
session gives the purebaser a lien on the property 
and such an interest as is sufficient to enable 
him to resist a suit in ejectment by the vendor, 
in other words, whether, whore the vendee's 
right to obtain specific prefonnance by way of 
execution of a sale deed by the vendor has not 
become £am& by time, the vendor is entitled 
to sue for recovery oi possession from the vendee 
of the, land agreed tb.be sold. Held, under S. 
64 of the Act, a saierbf immovable property of 
thevaluooXRa, IDO and upwards caa be mad© 


Transfer of Properly Act (IY of 1888)*— (Con- 
tinued). 

only by a registered instrument, and the section 
expressly enacts that a contract for sale does 
no{, of itself, create any interest in, or charge 
on, such property. ** The latter provision could 
not be construed as enoetihg by implication, 
that contract for sale coupled with possession 
creates an interest or charge on the property 
even although the requirements of the section 
with reference 4*> a registered instrument have 
not been complied with. 

The charge provided for by S. 55 (6) (6) of the 
Act in favour of a purchaser paying the price or 
portion thereof, when considered frith tho ab- 
sence of any provision for tho case of port per- 
formance by delivery M possession, shows that 
the latter was not intended to give rise to any 
interest in the property in the buyer. So, 
in a suit^in ejectment, like the present ease, 
instituted by«the vendor, whose title is admit- 
ted, the defendant, who has not secured the pres- 
cribe^ registered proqf of his purchase cannot 
succeed by merely setting up a contract with 
himself on the part of the plaintiff to sell the 
disputed land and by showing that that con- 
tract is specifically enforcibte. 

It might bo said that, notwithstanding the 
express words of S. 54 of the Act, it is inequita- 
ble to apply the section a$ against a party, who 
is in possession and who, if he had sued for 
gpocific performance of the controot to sell, 
would have been entitled to a decreo but the 
considerations of public policy on which the re- 
quirements laid down in S. 54 of the Act are 
based ought to be primarily taj&en into account 
it being borne in mind that, in enacting that 
section, it was the intention of tho legislature, 
by means eg compulsory registration, to mini- 
mise, as far as possible, the chances of litiga- 
tion and to reduce the opportunities for perjury 
in connection with sales of immovable proper- 
ty. Kunri Yeerareddi y. Komi Baplreddl, 1 
M.L.T. 158 (F.B*)~29 M, 830^16 M.LJ, 895. 
White, d.j., and Subj&ahmanu Ayta» and 
Benson, w. _ „ -/ ■ 

Referen$es<-~1£ 461, (1 MX.J. Sa end 21 
M. 291, overruled, 16 M. 464, UM, 449 and 18 
U.LJ. ,217, approved and fothmed, 28 B. 466, 
approved, l6 A. 844, disapproved, 24 $(» 877, 
explained. ' \ ' 

Ss, 54 and liff^Sse 4;$?$ % W 
(32) K. 50, 3imitation Je suit to enforce a 
. Vendor* si ett*^ Aq£ unp^^ pmotuiso-money --- 
Aar, Na.96, 29 V. 805. 
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(33) S. 65— unpaid purchase money, whether 
» charge on immovable property sold— Bee 
Limitation Act. No. 69, (1 0.C. 284. 

See, also , I, 887-889', Nos. 11, 15 , 16. 

S . 55 — -Sub-sec, 1 cl. (g)-See I, 887 , A T o. 18. , 

(88-a) Ss. 55, 59— Assignment of mortgage j 
right pending suit on mortgage — Insnpi- | 
dent attestation of the jnortgage deed — j 
Discovery of this defect after assignment — j 
Suit by assignee for refund of purchase I 
money — Special covenant protecting assign- * 
or from liability — Effect of. j 

A mortgagee assigned all his rights under the i 
mortgage bond, after int&ituting a suit on the j 
bond against the mortgagor. At the time of ; 
assignment, both parties were ignorant of the ; 
fact that the bond was attested by , only one ! 
witness, contrary to S. 59. The assignee sped- j 
ally oovenated that the assignor (mortgagee) 
shall not bo liable for any defect in the ohiim 
transferred and assigned or responsible for any 
sura of money that may not be recovered by 
the assignee. Subsequently, the above defect 
was discovered and the assignee brought a suit 
for declaration that the assignment was void 
and for a refund of the consideration paid by 
him to the assignor for the assignment. 

Held, that the assignment was not void, and 
that the assignee was not entitled to the refund, 
in view of the special covenant referred to above. 
Assuming that the technical informality in the 
mortgage deed would constitute a breach of the 
covenant, by the, vendor, under S. 55, the spe- 
cial covenant, upon which the vendor (mort- 
gagee) relies, negatives the statutory covenant 
that the interest which the sellor ptofessed to 
transfer subsisted. In other words, there is a 
contract to the contrary, within the meaning of 
S. 55. Nou-compliauce with the rule laid down 
in S. 59, as to attestation by witnesses, docs 
not render the personal covenant to pay the 
debt void. With reference to bonds for money, 
which purported also to mortgage immovable 
property for the debts, but which were not regis- 
tered as required by the Registration Act, the 
non-registration has been held not to affect the 
validity of the coutroct to i>ay the debt, and 
there is no real difference between the two cases. 

Whether a particular affirmation of the 
quality Of a eptwiin thing sold is conditional, 
j*3Mt transaction is to lie null, if the affir- 
| nation is incorrect, is only a question of the 


Transfer of Property Act (IT of 1882) *-*-(Cotor’ 
r tinned). 

intention of the parties to be decided by the 
circumstanocs of each case. Where, in addi- 
tion to the' affirmf^ion, there is a separate 
warranty also in the agreement, the existence 
of such Separate warranty shows that the mat- 
ter of the warranty is not a condition or essen- 
tial part of the eontract, but that the inten- 
tion of the parties was to transfer the property 
in the subject of the sale at all events. In 
such cases, if the sale is made in good faith and 
there is a breach of the warranty, a purchaser 
is entitled only to compensation for the 
breach of the warranty, and the sale is not 
even voidable . Tho present is an a fortiori 
case, inasinuch as the vendee (assignee) has 
chosemlo contract to take the claim with all its 
defects, and to hold the vendor not responsible 
for tho consequences. Badu Kavaur y# T ode- 
pally Basaviah, 1 M.L.T. 416. 

White, c. j., & Subrahmakia Aiyar, j. 

Deferences : — 26 C. 78, Appr. 18 M. 29, not 
| approved. 12 B. 7, Dist. 

(34) Ss. 55 (2) and 108 (c)— See Limitation 
| Act, No. 76, 29 M. 353. 

| (35) S. 55 {o,d) — Sale of portion of Zamin- 

! dari — Buyer put in possession of property 

sold— Covenant by sella' to do all acts 
necessary in respect of the sub-division and 
t separate assessment of the property sold 
— Separte assessment not made by Revenue 
authorities — Liability of buyer to pay 
\ pcishcush for the property sold . 

Whore a portion of a Zamindari was sold to 
the defendants and the sellers covenanted to do 
any act necessary in respect of tho sub-division 
registration and separate assessment of the 
property sold, and, owing to an objection on 
tho part of the Rovenue 'authorities to tho 
sub-division and separate registration, the 
sellers continued to pay the peishc\ish 
in respect of the entire Zamindari inclu- 
ding tho portion sold, and afterwards sue- 
the defendants for recovery of the proportionate 
share of the pcishcush in respect of the portion 
sold to them, 

held, that, under S. 55 (5,d) of the Act, the 
buyer is bound to pay all publio charges sub- 
sequent to the passing of the property to him, 
in tho absence of a contract to the contrary, 
and that thoro was no sufficient reason for 
imposing, on the vendee, a liability, only cond> 
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ditional on the subdivision and separate 
assessment being brought about by tkevend&s, 
in respect o! what was a first charge on the 
incomes of the property 1 * in the liands of the 
vendee, and that the non -determination of the 
separate assessment has no reference to tho 1 
liability itfelf, which uttaches as an incident of 
the transfer and is complete when the property 
passes. 0 

Obiter. The failure of the vendor’s duty to 
have the sub-division and separate assessment 
effected would, at most, only entitle the 
vendee to damages and would not affect the 
question of the vendee’s liability in respect of 
the public charges. Gopl Betti Nar&yana- 
SAwml Naidu v. Raja Kayali Arunaehella 
Row, 1 M.L.T. 318—16 M.L.J. 563 = 29 M. 
519. 

*8uhhaiimakiya Aiyaii and Benson, jj. 

(36) Ss. .5.5 (6) (6), 82 and 95— Charge — 
Money paid by the purchaser of a portion 
of the mortgaged property to pay off a pi or 
mortyatjk — Payment by one who actually 
supplies the money— Contribution- Mort- 
gage. 

In 1886 one R mortgaged an entire village B 
and pattis or shares in 4 other villages, and in 
March, 1901, the mortgagee) obtained on tho 
basis of this mortgage a decree for Rs. 59,480 
by sale of the mortgaged property. In Septem- 
ber,* 1901, the mortgagor It entered into a con- 
tract with tho plaintiff for sale of the entire 
mortgaged proporty for Rs. 80,000. Before this 
contract was executed and formal deed of sale 
written out in favour of plaiutiff , the mortgagor 
in October, 1901, entered into another contract 
to sell the same mortgaged property to the mort- 
gagee for Rs. 75,000. In November, 1901, the 
village B was sold by R to the plaintiff for 
Rs. 37,237 of which Rs. 28,000 were retained by 
the plaintiff to be paid to the mortgagee. Tn 
December, 1901, the plaintiff deposited the 
whole sum of Es. 59,480 in Court for payment 
to the mortgagee, which sum was withdrawn 
from Court by the mortgagee in March, 1902, and 
in pursuance of the agreement to sell made with 
the mortgagee in October, 1901, he brought a 
suit for specific performance of the contract of 
sale against R excluding from his claim the 
village B already purchased by the plaintiff and 
obtained 8 decree in 1908 as to the paJUis in the 
four villages on payment of Rs, 37,763. The 
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money was paid by the mortgagee into Court 
praying that it might be given to R on his exe- 
cuting the sale deed. 9 Prior to the aforesaid 
payment, plaintiff had informed the mortgagee 
that he had paid Rs. 31,480 over and above the 
amount loft with him by R for payment of the 
mortgage decree and either the said money 
should not be paid to R, or a notice given to the 
plaintiff of the deposit of the money in Court so 
that he might withdraw it therefrom him- 
self. No notico of the deposit of the money 
was given to the plaintiff and tho whole 
of tho money was paid to R on liis exe- 
cuting the sale deed as to tho pattis in favour 
of the mortgagee. Tkfe plaintiff then instituted 
this suit against the mortgagee for recovery of 
Rs. 31,480 plus intorest by way of damages by 
sale of thq property sold to the mortgagee on 
the ground that be had a charge to that extont 
on the said property. Tho mortgagee pleaded 
that c tlu3 money was^not a charge on the pro- 
perty purchased by him on the ground that the 
money towards the mortgagee decree was not 
yjaid by the plaintiff hiifiself but was paid by R 
and that it was not paid as mortgage money 
but as part of the purcbiiso money. 

Held, that the plaintiff who had becomo the 
owner of a part of the mcft'tgaged property and 
who paid olf the mortgage debt in order to save 
the proporty from being sold in execution of the 
decree obtained on tho basis of the mortgage of 
1886, acquired a charge cm tho 4 pattis in 
respect of so much of the nnnev as the pattis 
were ratoably liable for. * 

Held , further, that the money having been 
supplied by tho plaintiff for tho payment of the 
mortgage decree, the payment must be consider- 
ed to have been made by the plaintiff and ij> 
was quite immaterial that Rand not tho plaintiff 
deposited the money. 

Held, also, that even if the money paid by 
tho plaintiff were considered as purchase money, 
he had a charge on the property sold to the 
mortgagee to the extent of the money paid by him 
under S. 55 (6) (b) of the Transfer of Property 
Act (IV of 1882). The Hon’ble Raja All 
Mohammad Khan v. The Deputy Commissioner 
of Bara Bank), 9 O.C. 259 (B). 

Chamikb and Wells, j. cs. 

References .— 12 A. 110, 22 A. 284, 26 A. 
407, 24 M v 96, 26 M. 686 and 26 B. 379, JR. . 

(37) S. 56 — See No. 70, infra. 
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(38) S. 56 (6) (6)— See No. 31, supi'a. 

(88-a) S. 58 — Mortgage by conditional sate— 
“Meddatu Krayam*” meaning of— Con- 
struction whetltcr, document is sale or mort- 
gage— Transfer of interest need not be in 
express terms. 

Tlie question whethor a document is a mort- 
gage or a conditional sale is not governed by the 
provisions of the Act, but the provisions may be 
looked to with a view to determine the legal 
effect of the instrument in question. S. 58 
specifies three instances of mortgage by 
conditional sale, and a document described as 
'Meddatu Krayam whyjh is defined as ** Land, 
mortgaged with option to the lender tS> consider 
it as his property if the mortgage is not redeem- 
ed within a stipulated period” seems to fall 
under the first kind of mortgage by Conditional 
sale specified in tho section. * 

The mere use of the words “ Meddatu 
Krayam •* in a document is uot, however, 
conclusive. 

A transfer of an interest in immovable pro- 
perty need not be in express terms, provided 
the instrument, taken as a whole, operates as 
such a transfer. Kola Yenkatanarayana v. 
Yuppala Ratnam, SMI M.531. 

White, c.j., and Benson, j. 

Reference. — 14 M.L.J. 387, D. 

(39) S. 53 — Bee Mortgage (Equitable 
Mortgage), No. 1, 10 C.W.N. *276. 

(40) Sr. 58, 5JJ— See Mortgage (Equitable 
Mortgage), No. 1, 10 C.W.N. 276 = 38 C. 410 
=4 C.L.J. 102 and See No. 33-a, supra. 

(41) S. 58 (b)— Creation, by occupancy raiyat 
on his noii-transferable holding, of a girby 
(usufructuary) mortgage, effect of— Such mort- 
gage falls within the definition of a usufructu- 
ary mortgage as defined in the section — See Act 
VIII or 1869 (Bengal Rent), No. 1, 3 C.L.J. 
222 . 

Ss. 58, 5.9 if 100— See I, 880-890 ; Nos . 17 
&19. 

. 8k. 58, 87, 99— See I, 889 , No. 18. 

S. 59— Attestation of mortgage-deed , 
relating to — Burden of proof— 
of maxim ‘ Omnia rite esse 

Sfiitlf^lpRedosure. Some of the, original 
nortgflgoTS admitted, while others denied, 


Trawler of Fropajrtf l*t(lY of 4W2)*tr(<?P*l 

tinned), * 

t 

execution of the mortage-deed sued oh. The 
first Court threw, on the plaintiff, the Imrden 
of proving the mortgage to be a valid one. 
The attesting witnesses were examined and 
they deposed that they saw the executants sign 
and that they attested tho document but they 
were disbelieved by that Court, whioh, there- 
fore, held the deed to be operative merely as a 
simple money-bond. The plaintiff appealed 
and the Divisional Judge held that, as the 
execution of the deed had been proved and the 
attestation was one pritna facie duly made, it 
should be presumed valid unless there was defi- 
nite evidence showing the contrary ; and, that, 
as the burden of proof lay on the defendants 
and they had not satisfactorily discharged it f 
plaintiffs were entitled to obtain the foreclosure 
decree prayed for. On second appeal, it was fur- 
ther contended in support of the mortgagees 
that, S. 70 of the Indian Evidence Act is incon- 
sistent with their being required to do more 
than prove execution by the mortgagor of a deed, 
which purports, on its face, to tuvty? been attest- 
ed but that contention was overruled on the 
ground that there was no such inconsistency 
since the execution of a deed, to whose validity 
attestation is essential, designates the whole 
operation, including both the signature of the 
party and the attestation of the subscribing 
witnesses and S. 70 of the Indian Evidence Act 
lays down no rule as to the burden of proof, but, 
in a particular class of cases, makes proof of 
partial execution adequate as proof of complete 
execution. Hold, also, that, where there is 
evidence on both sides as to the factum of attes. 
tation, the maxim “ omnia rite esse acta M can 
only be resorted to, if at all, when the evidence 
on both sides is evenly balanced. . The maxim 
operates when there is no evidence on either 
side, ahd possibly it may be used to eke out 
unconvincing testimony on one side only. In 
the present case, therefore, the decree df the 
lower appellate Court was reversed, since it had 
erroneously proceeded as if the maxim compelled 
the mortgagors to show that the attesting 
witnesses could not have seen the mortgagors 
sign the mortgage-deed, Jhama v. . Deohnx, 
2 N.L.B. 10. . 

DrAKE-BbOCKMAN, A.J.C. 

(43) S. 59— See Mortgage (Equitable 
MosTGAffit:), No. 1. lO C.WN: 376 and No, |0, 
supra. 
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(44) S« 50— Mortgage-deed, execution of--* 
Attestation , required by law— " .Attest* 
“ Attestation," meaning of— Signature of 
witnesses affixed by other person, with 
their consent— Marks, affixing of, •absence 
of— Illiterate witnesses— Touching of pen, 
if sufficient. 

Per Ramtoni, j.— A deed required by Jaw to 
be Attested is ’properly executed, when the sig- 
natures of the witnesses are affixed, for them, 
to the deed, by another person, with their con- 
sent, they being illiterate and not able to write. 
It is not necessary that the witnesses should 
put their mark at the deed themselves, any 
such mark on the deed not being implied in 
the word “ attest. " 

11 To attest' 4 means only to witness the exe- 
cution of a deed and there is nothing to pre- 
clude the signatures of the witnesses, as in this 
ease, from coming under the heading of attes- 
tation. 

Per Mooickiukk, j — 14 To attest " is to be r 
witness to a*fact, and it is not necessary that 
the witness attesting a document should sign 
his name personally ( a ). 

A signature, as contemplated by S. 50 of the 
Act, need not be by the mortgagor personally, 
but, may be by some person acting on his 
behalf and under his authority. If the mort. 
gagor is illeterate, it is a good signature, if, in 
the presence and at the request of the mortga- 
gor, some other person signs the mortgagor's 
name on his behalf, as executant of the deed. 

Thore is no distinction in this respect between 
tho signature of the mortgagor and the attesta- 
tion by the witnesses (/>). Sail Bhutan Pal v. 
Thu Secretary of State for India In Coun- 
cil, 4 C.L.J. 41*39 p. 861, 

Baufini and Mookerjee, jj. 

References.— (a) 9 M. and W. 404, 9 Q. B.D. 
189, 4 El. and B, 459, R. (b) 24 A 319, R. 
and F ., 2 C.W Jf. 608, R. and Exp., 7 C.W. 
N. 160, 29 C. 749, R. 

See, also, I, 891, No. 90. 

Ss. 89, 100— See I, 891 , No. 81. 

(46) 8. 00— Mortgage— Effect of mortgagee 
purchasing part of the property mortgaged 
— Redemption . 

Where a mortgagee noquins a part of the 
mortgaged property, and thus a fusion takes 
place of the rights of the mortgagee and the 
67 
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mortgagor in the same person, tho indivisible 
character of tho mortgage is broken upon and 
one of several mortgagor may, in such a ease, re- 
deem his own share only on payment of a pro- 
portionate part of the mortgage-money but he 
cannot compol the mortgagee to allow him to 
redeem the shares of otherpersons, in which 
he is not interested. Kalian Khan v, Mardan 
Khan, A.W.N. (1606), 225= 28 A. 166. 

Banebji, j. 

References.— 2 A. 665, F. 17 A. 63, Refd. to. 
and 15 B. 24, Distd. 

(46) S. GO— Mortgage— Purchase of part of 
the 'mortgaged-pwperty — Mortgage fore- 
closed purchaser not being made a party— 
Right of purchaser to redeem part of the 
mortgaged property. 

The plaintift’s father purchased some sir land 
which, along with other property, was the sub- 
ject <5f a mortgage tfy conditional sale. The 
mortgagee subsequently instituted a suit for 
foreclosure, in which they obtained a decree and 
an order absolute for foreclosure. But the 
mortgagees, although they had notice of his in- 
terest in the mortgaged property, did not join 
the purchaser as a party to their Buit. Held, 
that there was no bar to t£e plaintiffs suing to 
redeem that portion of the mortgaged property 
in which their father had acquired an interest, 
and that they were not bound to redoem the 
whole mortgage. BriJ Klihore T, lfadfee 
Singh, A.W.N. (1905), 279=3 A.L.J. 27= 28 A. 
279. 

Airman, j. 

(47) S. 60— Mortgage— Foreclosure of a por- 
tion of the mortgaged property . 

Under S. 60 of the Act, if the mortgagees 
have acquired in whole or part the share of a 
mortgagor, a person interested in a share only 
of tho mortgaged property may redeem his own 
share ; and in such a case, the mortgagee also 
is entitled to foreclose such a share., Inu Khan 
v. Maimuddin Sircar, 3 C.L.J. 377* 

Groan and Pargiter, ». 

(48) 8. 60— Sec No. 70, infra. 

See, also, I, 891-899, Nqs. 99 to 84. 

8s. 60 and 61— See 1, 899 , No. 95. 

Ss. 60, 88, 95— Seel, 898, No. *96. 

(49) 8, 61— See Mortgage (General), No, 
19, 8 A»L.J. 672, 
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See, aim, I, Mortgage (Uedcmption). tio. SI. 

S . 6*5. i mbs. 5, cl. (6 ) — See J, 894, No. 28* 

(50) S. 67— See Nos. IfiO and 107, infra. 

Ss. 67 («) and 68 (6 iff c)— See 2, Mortgage 
(Miscellaneous), No. 24. 

Ss. 67, VO— See I , M5, No. 30. 

(51) Ss. 67, 99— Enforcement of other claim 
against mortgaged p roperty by suit under 
8. 67. 

The claim of the plaintiff, under a money 
decree, which he sought by this suit to enforce, 
was one which arose independently of a 
usufructuary mortgage held by him and in 
respect of which he had 1 attached the interest 
of the mortgagor. Held , that a suit, under 
S*67, was the cours^ to be adopted, while there 
was a subsisting attachment of the mortgagor's 
interest entitling the plaintiff 6o sue there- 
under and, having regard to Ahe object of S. 09, 
the decree to be made in* such a suit should 
not he merely for the sale of the equity of 
redemption, but, should be for the sale of *the 
property free from the?' mortgage-claim of the i 
plaintiff, and the Halo proceeds should be \ 
applied, in the first instance, to the discharge j 
of the mortgages on the property in the order 
of their priority, and the surplus, if any, 
towards the satisfaction of the plaintiff’s claim 
under the attachment, so far as may be noccs- 
sary. Govlnda Bh&tta y. Naraina Bhatta, 
1C M.L.J. 285-29 M. 424. " 

Sunn ah mania Aiyar and Benson, jj. 

See, also , 2, 896, No. 31. 

(52) Ss. 68 (els. a, b and c) and 73 — Usufruc- 
tuary mortgagee, suit by— Property lost 
through mortgagee's default — * 

Where property mortgaged is lost owing to 
the default of the mortgagee, the mortgagee 
cannot sue for tho mortgago-money (a). 

Where in a usufructuary mortgage, the mort- 
gagor binds himself to repay the money but 
there are reciprocal promises, and the mort- 
gagee, by his own default, preculudes himself 
from fulfilling his part of the contract for 
restoration of the property on satisfaction of 
the debt, the mortgugee cannot compel the 
mortgagor, under S. 68, cl. (a) of the Transfer 
of Ftyjfrtrty Act to fulfil his promise of repay- 
muAk. 

Clauses (5) find (c) of S. 28 provide for relief, 
Wb*re the mortgagee is deprived of hie security I 
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t 

duherwiso than by l^js own fault. Cblttall 
K&er v. Mathuralal, 8 C.L.J. 220. 

Pratt and Bonify, jj. 

Reference.— Special Appeal No. 1792 of 1902 
decided f>y Rampini and Casperbz, jj. on the 
5th May, 1905, R. 

(53) S. 68 (5), suit under, whether maintaina- 
ble by prior unregistered mortgagee de- 
prived of security by wrongful act of mort- 
gagor— Covenant to pay contained in the 
mortgage , effect of— subsequent registered 
sale deed by mortgagor to third party with- 
out notice , whether affects rights of prim* 
mortgagee. 

Where property, subject to an unregistered 
mortgage in favour of plaintiff, was conveyed by 
tho mortgagor to tho fathor of defendants 1 to.4, 
under a registered sale deed, and these latter 
re-sold it to the 5th defendant and all the de- 
fendants alleged that the sales were without 
notice of tho mortgage to tho plaintiff, and the 
plaintiff's personal remedy against the mort- 
gagor under a personal covenant to pay was 
burred. Held , that the mortgagee (plaintiff) was 
deprived of liis security by the wrongful act of 
! the mortgagor and that he was entitled to sue 
the mortgagor for the mortgage-money under 
' S. G8. 

; Such a right is not taken away by tho person-' 

• al covenant to repay contained in the mortgage, 
deed. A purchaser under a registered sale deed 
has no priority over a prior unregistered mort- 
gage, if he has notice of the same (a). Appasami 
I Thevan v. Ylrappa Thevan, 29 M. 362. 

| White, c.j. 

I Reference. — (a) 16 M. 148, R. 

S. 68(c)— See J, 890, No< 32. 

(54) S. 72— Enhancement of revenue subse- 
quent to mortgage — Payment of enhanced 
revenue by mortgagee — Liability of mortgagor 
to pay amount so paid by mortgagee — See 
Mortgage (Redemption), No. 10, 3 A.L.J. 
435. 

See, also , I, 897, No. 33. 

(55) S. 72 (a and b)— Redemption— Rights of 
mortgagee with possession as reghrds im- 
provements made by him — Damages for 
planting of groves by tenants with mortga- 
gee's permission, claim agairtstmortgagee for 
—Mortgage, improvements. 
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Under a deed of mortgage with possession, th/ 
mortgngeo woe put into possession of the mort- 
gaged property and by the^tenns of the mort- 
gage-deed was entitled to appropriate the entire 
prolits in lieu of interest. There was '* a cove- 
nant between the parties that the mortgagor 
should bo entitled to redeem and regain posses- 
sion of the mortgaged property at the end of 
five years or Aibsequentlv on payment of the 
wbolo principal sum together with the arrears 
of advances to tenants (taqavi), the cost of build- 
ing new houses for tenants and other miscella- 
neous expenses such as advances of seed grain. 
The plaintiff having purchased the property 
from the mortgagor brought a suit foi ? redemp- 
tion* The Subordinate Judge found that the 
plaintiff was entitled to redemption on payment 
of tho principal sum socured by the mortgage 
less certain sums on account of damages caused 
to the mortgaged property by the planting of 
grovos by tenants and others in a number of 
plots of land with the mortgagee’s pci mission, 
but allowed pertain sums on account of cost of 
embankmont, sinking wells, erecting houses 
far tenants, reclaiming barren land and survey. 

Held, that as the mortgage-deed contained a 
distinct contract regarding the sums payable to 
the mortgagee on redemption, ho was not enti- 
tled to add to tho principal money any other 
snms spent by him for the improvement of the 
property under S. 72, els. («) and (5) of the Trans, 
fer df Property Act (a) ; that his claim to costs 
incurred for building houses for tenants was 
rightly allowed ; and that the plaintiff’s claim 
to damagos for the planting of groves could not 
bo maintained. Thakur Jawahir Singh y. 
Thakur Bardar Kuar, 9 O.C. 18. 

Scott and Ryves, j cs. 

. References.— (a) fcG C. 1 (P.C.), 21 <Jh. D. 
4G9 (479) and 19 M. 327, Rcfd. to. 

(4) 8. 73— Sale for arrears of revenue— Mort- 
gage between date of default and date of 
sale— Extinguishment of mortgage-lien by 
the sale— Charge on sale proceeds. 

Where an estate is sold for arrears of revenue 
the mortgage of a share of such estate between 
the date of default and the date of sale is 
invalid as against tho purchaser and tho mort- 
gage-lien on the property is extinguished by the 
sale (a). That lien, having been extinguished so 
far as it existed on tho property itself, is trans- 
ferred as a charge to the sule proceeds (b) and, 
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under S. 73 of the Act, the mortgagee becomes 
entitled to recover his mortgage-debt out of 
those sale-proceeds after paymont of the arrears 
of revenue. The soction »must be takon to 
apply any case where the effect of the sale is 
that the lieu on the mortgaged property in 
favour of the mortgagee lias been extinguished 
owing to u sale of that property through tho 
failure of the mortgagor to pay an arrear of 
revonuo or rent. Umatara Gupta y. Uma 
Gharan Sen, 3C.L.J. 52. 

Buktt and Mookeujek, jj. 

References.— (a) 17 C. 148, F. (6) 15 C. 64G, 
Exp. f » 

(57) S. ; 3— Surplus sale-proceeds on sale of 
mortgaged property for* arrears aj Revenue , 
right gf mortgagee to enforce his charge on. 

Property which had boon mortgaged to the 
plaintiff, in this Also, was subsequently sold 
unde? a decree in a rent suit and a surplus was 
left, of tho sale proceeds, after paying off tho 
arrears of rent and it was held, that, under tho 
provisions of S. 73 of th<f Act, plaintiff had tho 
right to enforce his charge on the surplus pro- 
ceeds and that there was nothing in Ss. 159 and 
1G1 to 1G7 of the Bengal Tenancy Act to pre- 
judice such right of the plaintiff as mortgagees 
Gobind Bahai y. Sibdot Ram, 33 C. 878. 

Maclean, c.j. and Geidt, j. 

(58) S. 73 —See No. 52, supra. 

(50) S. 73— Sale of mortgaged property at 
the instaucc of tho first mortgagee — Lion of 
subsequent mortgagees on surplus sale-proceeds 
—See Moutuage (Sale), No. 1, 9 C. W. N. 
98'J. 

S. U— See J, 897, No. 33. 

Ss. 71, 83 and '86 — See I, Mortgage ( Fore • 
closure), No. 3. 

S. 78— See I, Laches, No. 3. 

(GO) S. 81— Sec No. 70, infra. 

(61) S. 82 — Purchase of the mortgage-decree 
by tho holder of the interest of one of the 
mortgagors , effect of— Reduction of the 
mortgage-debt in proportion. 

Where tho holder of the interest of one of the 
mortgagors in one of sifverul mortgaged pro- 
perties, subsequently purchases the whole 
mortgage-decree, the mortgagors satisfied to 
the extent of the proportion which the value of 
the mprtgaged property purchased by him bears 
to the value of all the properties mortgaged. 
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Wherever there is a confluence of the estates 
of the mortgager and the mortgagee in the same 
person, the mortgage-tybt is extinguished in 
proportion to the pxtent of the mortgaged 
property acquired by the mortgagee, and the 
mortgagee or his assignee can only recover the 
balance of the mortgage-debt from the other 
properties mortgaged. Harendra Kumar Ottha 
v. Dlndayal Saha, 4 C.L.J. 105. 

Ghose and Caspersz, jj. 

(62) S. 82— Soq Mortgage (CoNTBinmoy), 
No. 8, 8 A.L.J. 141 and Nos. 86, supra and 70, 
infra . 

8ee, also , 1, 898, No. 9p and Mortgage (Ex- 
tinguishment), No. 1. 

8b. 82, 56— Sec I, £98, No. 40. 

(G8) Ss. 82, 89 — Order absolute*-Notice — 
Contribution — Purchase by ntortgagee — 

No notice is necessary to 'be given to the 
mortgagor before an order* absolute for sale is 
made under S. 89 of the Act. 

Where certain properties, along with others, 
are subjoct to two mortgages in favour of the 
same person, and the mortgagee has purchased 
and obtained possession of such properties, in a 
sale in execution of ^his decree on the first 
mortgage, such properties are liable to contri- 
bute to the discharge of the second mortgage- 
debt, and when a decree is obtained upon the 
second mortgage and sought to bo executed, 
there must be a deduction, from the amount of 
the second decree, of the sum payable as such 
contribution (a)." Mahomed Takl Rosa y. W. 
A. Thomas, 4 C.L.J. 817. 

Brett and Gupta, jj. * 

References. — («) 22 A. 284,13 M. I.A. 404 and 
4 C. 475, F. 

(64) 8b. 8», 95r-Cantribulion, suit for , prin- 
ciple of--Nlbptgage-decree— Payment of 

mortgage-debt by one of two co-mortgagors, 
to save property from sale — Purchasers of 
equity of redemption— Assignees of proper - 
. ^ /row permanent lease-holder , right of— 

; Lien over mortgaged properties— Interest 
f, on the numey paid to save property , if may 
higher than Jthat provided jor in th 
jn^tgege-bond— Personal decree— Charge— 
jkmitable lien. 

The $HfKupte upon which contribution is 
claimed: by » bnd is allowed to, one oo-sharer oil j 
^property against another, when the former) 1 


discharges a joint-debt, is well-known princi- 
ple, vie., that parties whoarc equally bound tp 
pay a common debt and who are relieved of the 
burdeu of that debtlby one of them, should re- 
imbursi^him of all that he as paid in excess of 
his proper share of the debt. ( 

A puisne ineumbnmeer, who paj’s of a prior 
mortgage, is ontitled to be placed in tho posi- 
tion of a prior mortgagee, if his intention was 
not to extinguish the prior lien (a). 

The same principle applies in a ease whore 
one of two co-mcrtgagora pays off the entire 
mortgage-debt and claims to be in the position 
of the mortgagee, for the purpose of obtaining 
contribution from his co-mortgagor (5). 

The same principle does not, however, apply 
to persons, who are not co-mortgagors, but arc 
the assignees of a mokarari interest granted by 
the mortgagor himself, and they are notion- 
titled to claim tho Bame lien, as against the 
shares of the co-mortgagors, as the co-mortga- 
gors. They arc ontitled only to a personal 
decree. * 

Go-mortgagors who have purchased the equity 
of redemption of the shares in the property of 
s6me of the mortgagors and havo saved the pro- 
perty from sale, by paying the balance of tho 
entire mortgage-debt, are not bound by tho 
covenant as to the rate of interest as provided 
in the mortgage-bond. The liability of the 
defendants to pay the contribution-money to 
the plaintiffs, arises upon very different consi- 
derations from thoso which existed at the time 
of tho execution of the mortgage-bond, and it is 
not right and proper to refuse to the plaintiffs 
the ordinary rate of interest at 12 per cent per 
annum, which, in a case like this, the Court 
allows. Kaushan All Khan Chowdhury v. 
Kali Mohan Moitra, 4 C.L.J. 79. 

Ghose and Caspersz, jj. 

References.— (a) 10 C. 1065, it. (6) 4 A. |58, 
26 B. 879, 26 A. 407 (416), R„ M C. 809, D., 

9 C.W.N. 8G5, Exp. and JO. 

8s. 82, 95, 109-See 1 , 899, No. 41, 

(65) 8. 83— Amount due under mortgage ' 
deposited by mortgagor— Conditions pres- 
cribed by the section to be complied ioith for 
the amount to becotite the property of the 
mortgagee. 

Money deposited in Court bjr a mortgagor, 
under this section, for payment to the Mortga- 
gee, becomes the property of the mortgagee, 
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Citify on his compliancy with Che condition 
proscribed by the section as conditions prece- 
dent to his drawing the money out of Court. 
So, the amount is not liable to bo attached by a 
oreditor of the mortgagee, unless he hw stated 
• his willingness to accept the amount deposited 
in full dischuge of the mortg igo-monoy and 
has deposited tho mortgage dood in Court. 
Methiar Mint Taragan v. lhmatti Ahmed 
Altai, 20 M. 282. 

Benson and Moons, jj. 

(66) 8. 85 — * Property comprised in the mort- 
gage, ' meaning of— Suit to enforce mortgage 
— Necessary parties to such suit— Frame of 
suit— Hostile and paramount title to mort- 
gagor and mortgagee if may be enquired into 
in such suit — 

The only porsobs who arc proper parties to 
suit to enforce a mortgage are persons having 
an interest in the property comprised in the 
mortgage, that is, the interest which tho mort- 
gagor is competent to transfor by way of mort- 
gage at tho date of the transaction. 

The term 1 property 1 used in S. R5 of tho 
Transfor of Property Act in the phrase “proper- 
ty comprised iu tho mortgage,” indicates not 
the actual physical object but denotes merely 
tho rights in such object which form thoBubjeot 
matter of the transaction (a). J&jnesw&r Duftt 
y. Bhuban Mohun Ultra, 3 C.L.J. 205 = 38 C. 
425. 

• 

Ramfini and Mookebjee, jj. 

References.— (a) 1 C.L.J. 337, F. 13 A. 432s 
Disc. 

(N.R.)— Soc, further under tho heading 
Mortgage (General), No. 8, 8 C.L.J. 206. 

(67) S. 85— See Civil Pro. Code, No. 49, 

7 Bom. L.R. 811. 

• 4 • 

(68) S. 85— Parties— Suit for foreclosure — 
Portion of property exempted— Persons in- 
terested in the property exempted— Not 
necessary parties . 

Held , per Stanley, c.j., that a plaintiff in a 
suit for foreclosure is entitled to exempt from 
his claim the portion of the property which bo- 
longs to persons, who were not impleaded in the 
suit. He* is not bound to attempt to en. 
force a claim against property, the title to whioh 
was in dispute or was doubtful (a). 

Per Bankrji, Where several properties arc 

mortgaged to the same mortgagees for the same j 
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debt, ‘each of these properties is liable, as be- 
tween the mortgagor and the mortgagee, for the 
whole of the debt, and the mortgagee has a 
right to recover the dqot from any part of the 
property. There is no obligation on him to pro- 
f oeed against the whole of the property (6). In 
thb samo way, he is equally oompotent t? sue 
fot foreclosure of a part of tho mortgaged pro- 
perty, , ,» 

In the ease of a mortgagee by way of eondi- 
tidhal sale, if a mortgagee thinks that a part of 
the mortgaged property would bo sufficient to 
oover the amount of his mortgage, there is no 
reason for forcing the whole property on him. 
Tho abandonment by 2 mortgagee of a portion 
of the mortgaged property cannot work any in- 
justice except where the mortgagee has purchas- 
ed a portion of the same himself (c). 

The object of a suit for foreclosure being to 
put an end to the* equity of redemption, only 
those' persons are nee'essary parties to the suit, 
who have tho right of redemption of the pro- 
perty sought to bo foreclosed (d). 

Per Richards, j.— I n a case of simple mort- 
gage, the mortgagee can omit from his suit any 
part of tho mortgaged property and tho owners 
of the equity of lodemption of the property 
omitted need not be made parties. There is no 
distinction between a suit to enforce a simple 
mortgage and a suit for foreclosure. Sheo 
TahalOjhav. Sheodan Rai, 2 A.L.J. 680 
(FiB.)=A.W.N. (1905), 244 * 28 A. 174. 

Stanley, c.j., and Banerj| and Riohardb, 
jJ. 

References.— (a) 2 A. 906, Distd. (b) 25 A. 79, 
A.W.N. (l«Jfl), 190, tot fd. to. (e) 2 A. 005, Dm. 
and (d) 2 A.L.J. 0*1- A.W.N. (1006), 160, F. 

(09) S. 85 — A mortgogc-docreo oould not bind 
persons of whose interest a mortgagee had 
notice and whom he omitted tfe implead in 
his suit as required by this section— See Hindu 
Law (Joint Family), No. 4, 8 C.L.J. 12. 

See, also, J, 899-909 ; Land Revenue Act, 
No. 8 ; and Mortgage (Extinction 
of Security), No. 2. 

(70) 8s. 85, 81, 82, 95 % 6f, 80— Mortgagee not 
compellable to distribute the debt <snwn$ the 
mortgaged properties or to marshal to his 
prejudice— Right of contribution , when 
obtains in respect of properties not compris - 
edin suit— Powers of Court in introducing 
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unnecessary complications under 8 . So and 
tn executing mortgage-decree — When lAar - 
shall ing can be cxerer&cd . 

Where joint family property of the mortgagor 
and his two nephews is mortgaged to seenre a 
famUy debt, and afterwards the equity of re- 
demption in the shares of the mortgagor and one 
of the nephews is sold away by the mortgagor, 
there is nothing in the Act to suggest the view 
that, as between a mortgagee and the purchasers 
of the equity of redemption, the former can bo 
compelled to distribute his debt, ruteably upon 
the mortgaged property, so ns to cntitlo the 
purchasers to insist uprn their interest not 
being proceeded with, until after the unsold 
portion of the mortgaged property has been 
proceeded against (a). The mortgagee's right to 
bo paid the whole of his debt, f^om whatever 
portion of the mortgaged properties he wishc f 
to comprise in his suit, cyumot be questioned. 
In the event of the purchasers being obliged to 
pay the whole debt and being able to show 
that the unsold share h also liable, they would 
be entitled to contribution from the unsold 
share, noth withstanding its non-iuclusion in 
the mortgagee’s suit (6). 

The rule, that all persons interested in the 
actual subject of the suit should be l>cforc the 
Court, ill order that, as between them, com- 
plete justice might, as far as possible be done, 
cannot be taken as authorising a Court to com- 
plicate a suit by a mortgagee, by introducing in- 
to it controversy, in which the mortgagee, is 
really not interested. 

If the action of a mortgagee lias had the 
effect of extinguishing the mortgage lien, upon 
any portion of the mortgaged property, so as to 
relievo it from tho liability to bear its propor- 
tion of the debt, he cannot recover more than 
what the property he proceeds against would be 
ratoably liable for. And where a mortgagor 
conveys not merely the equity of redemption in 
a portion of -the mortgaged property, but tho 
property itself, free from any liability to contri- 
bute to the mortgage debt, tho purchaser may 
insist upon the mortgagee proceeding, in the 
first instance, against the mortgaged property 
which is unsold iu r tho hands of the mortga- 
gor. 

But where the purchasers have not purchased 
it tied from the mortgage and where the share 
got proceeded against is not iu the hands of the 
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mortgagor, and is the' property of a third party, 
who is sought to be affected by a transaction 
entered into by another, purporting to act 
under the power incident to the position of the 
mortgagor of a joint family, the doctrine of 
marshalling docs not apply. Nor dpcs it apply 
so as to compel a mortgagee to proceed against 
a security which may be insufficient, or doubt- 
ful, or may involve him in litigation to realise. 

As regards the execution of a morlgago dec- 
ree, it is quite competent to the Court to exer- 
cise its control so as to bring to sale, in a parti- 
cular order, the different items of property 
comprised in tho decree, with a view properly 
to adjust* the equities possessed by tho parties 
before it (c) {obiter). Krishna Ayyarv. Muttra- 
kumarasawmlya Pillai, 29 M. 217. 

White, c.j., and Subrahmania Aiyaii, j. 

References.— (a ) 5 M. 385, 11. (b) 2 A/ 807 
and 20 II. 615, F. (c) 9 C. 406, D . 

Ss. So, SO, SS and SO— Sec I, 902, No. 51. 

(71) Ss. So, 00— Prior mortgagee , express re - 
serration in a mortgage decree of the admit- 
ted rights of a, necessity of— Decree to be 
construed irith reference to pleadings and 
admissions. 

Granting, though it is open to doubt, that a 
mortgage suit in which ull tho parties admit 
the existence of, and raise no dispute about a 
prior incumbrance in favour of a person, not 
impleaded in the suit is liable to be dismissed ns 
one framed in contravention of S. 85 of the Act, 
there is yet nothing in the provisions of the Act, 
which requires that the decree in such a suit 
should, in terms, reserve tho rights of such 
prior incumbrancer and should expressly 
order the sale to l>c subject to such rights and 
S. 96 of the Act cannot* be construed as im- 
plying that whenever property is not to be 
sold free from a prior mortgage, the dfccree 
should reserve the prior mortgagee’s rights in 
express terms oven when such rights have to be 
admitted and undisputed and his rights there- 
fore will be left unaffected by the omission to 
make a special reservation of them in the de- 
ciec itself. Further where tho plaintiff has 
claimed for relief only subject to suclkadinitted 
rights, the decree cannot possibly be construed 
as if the Court had granted him larger relief 
than he himself usked for. Tho decree might 
have clearly provided that the mortgaged pro- 
perty should be sold subject to the prior mort. 



910 


909 DIGEST OP CASES. 

V# 

Tgtnsto of Property lot (1Y of 1882). ! Transfer of Property' Act (1Y of 1882)* 

* — ( Continued ). ; — (Continued.) 


gage and the proper course to bo observed in 
drawing up a decree is that pointed out ih 
Lachnii Karain v. Jwala Nath .(a) fatill, in 
eonstruing a decree, admission iu the pleadings 
, or in the course of the case shoul£ not bo 
.ignored and # the decree taken as a negativing 
any right which was conceded by all parties, 
and in respect of which there was no necessity 
for the Court to make reference in terms in the 
decree, provided such a construction docs not 
infringe any statutory provision. Srinivasa 
Row Sahib v. Yemunabhai Animal, 29 M. 
84 = 16 M.L.J. 50. 

Subhahmania Axyab, c.j. and Benson, j. 
Reference.— (a) 18 A. 344 (347), R. * 

(71-a) S. 84— See No. 27, supra . 

(72) S. 86 — Mortgage by conditional sale — 
tyecree— Informal and irregular — Execu- 
tion— Order absolute — Delivery of posses- 
sion . 

Where in a suit upon a mortgagee by conc 1 '- 
tional sale, th% plaintiff mortgagee prayed that 
the defendant should be debarred from tho right 
to redeem in case the money was not paid with- 
in a certain time, and the Court passed a decree 
in the following terms, “that the claim be j 
decreed with costs, with interest at G per cent . 
per annum ; that the defendant do pay to tho 
plaintiff the decretal money within two 

months 

• 

Held, that the decree, though irro- 
gular as to the form, was, in effoct, a 
decree for foreclosure within the meaning of 
8. 86 of the Transfer of Property Act. 

Held, further, that after tho decree had been 
made absolute and no appeal laid against the 
decree absolute, it was not open to the defen- 
dant to object to the delivery of possession to 

the plaintiff. Jogendra Chandra Roy v. 
Rama Nath Bhattaoharya, 4 C.L.J. 533. 

Rami'ini and Harington, jj. 

(72-a) 8. 87— See Nob. 27, supra and 95, 
infra. 

See, also , I, 903 , No. 53. 

Ss. 86 88— See 7, 904 , No. 83. 

Si. 86 to 88— See I, 904 , No. 54. 

Ss.' 86 and 87— See 7, Limitation Act , I, 
No. 131. • 

$8, 87 j 89— See 7, 905 t No, 50, 


j (73 )*Ss. 87, 89— Mortgage, redemption of— 

Jlight of redeinptiim after the decree abso- 
lute— Mistake of the Court in draiving up 
the decree , form of older. 

In tho case of a mortgage by way of coudi- 
a tional sale, until an ordor in terms of para 
graph 2 of S. 87 of the Act is made by B the 
Court on an application by the mortgagee, 
debarring the mortgagor absolutely from re- 
deeming the property, the mortgagor is entitled 
to redeem, even though an order absolute in 
terms of S. 89 has been made. Alimea Chow- 
dhuri v. Roshun All Matbar, 3 C.L.J. 533. 
Giiose and Holmwood, jj. 

References. — 27 C. 705, 16 C. 246, 22 M. 133, 
F. 

(74) S. 88— 

Under a decree, as provided by the Transfer 
of Property Act, interest should bo calculated 
on thp basis of the bqpd from the date of the 
bond up to the date fixed by the decree for the 
repayment of the money due (a). Brojo Lai 
Rai Chowdhury v. Tary Praianna Bhatta- 
charji, 8 C.L.J. 188. 

Uampini uud MooKKitjEn, jj. 

Reference. — (a) 29 C. 43 (51), R. 

(75) S. 88 — Mortgage— htterest, rate of, due 
from the date fixed by the decree for pay- 
ment up to date of realisation. 

S. 88 of the Transfer of property Act docs 
not limit the interest at the contract rate to 
the date fixed by the decree for paymont of the 
principal and interest, nor does it preclude the 
interest from extending over the time down to 
realisation of the entire amount due. Raja 
Balwant Singh v. Amolak Ram, 3 C.L.J. 
85 = 1 M.L.T. 65 (P.G.) = 28 A. 223=16 M.L.J. 
160. 

Lord Macnaghten, Sin Poud North, 
Sib Andrew Scoble and Sir Arthur 
Wilson. 

(76) S. 88— Application by owner objecting 
to sale in execution of property comprised in 
a decree under— Order in appeal, no appeal lies 
to High Court from — See Civ. Pro. Code, No. 
121, A.W.N. (1900), 62. 

(77) S . 88— Property subject to charge— Suit 
maintainable. 

In a suit for sale on foot of a mortgage of 
properties subject to a charge for maintaiuence, 
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held that the plaintiff did not occupy the posi- 
tion of a second mortgagee and could maintain 
the suit. The person emitted to maintenance 
from the properties Ipd a charge thereon and 
was not a mortgagee. Lalman v. Kohar Blnghf 
8 AX J. 846. 

Stanley, ca. and Bcbkitt, j. 

Reference.— IQ A. 482, Ddstfld. 

(78) Ss. 88 and 89— Civil Pro . Code, S. Mff— 
Order absolute for sale— Minor defendant 
—Cfuardian dead— Notice of order not serv- 
ed— Effect of. 

A decree was passed /igainsfc B, under the 
guardianship of his mother, for sale ol property* 
Out year after the decree, an application was 
made for an order o6solute. Notice was issued 
to the mother under S. 248 of the 1 Civ. Pro. 
Code, but it was found that sho &as dead. No 
other guardian was appointed, and the decree 
was made absolute without notice. The decree 
holder applied for execution of the decree. B 
objected. 

Held , that, B being properly represented in 
the suit in which the decree under S. 88 of the 
Transfer of Property Act was passed, he could 
not question the validity of the decree. The 
order under S, 89 of the Transfer of Property 
Act only made that decree absolute. So long 
as that order subsisted, it was enforceable, and 
its validity could not be irapugnod in the exe- 
cution department. If the order was defective, 
the remedy of B was to get it set aside in ac- 
cordance with Law. Ram Jaa v. Bheo Prasad, 

2 A.L.J. 640« A.W.N. (1905), 241*28 A. 193. 
Banebji and Richards, jj. t 

References. — 13 A. 278, Refd. to. 8 A. 424 
and 21 C. 19, Distd. 

(79) 8s. 88 & 89— Order absolute for sale— | 
Application for execution— Limitation — 
Duty of Court on receiving application for 
order absolute— Pendency of application— 
Limitation* 

.. Plaintiff applied to the Court of first instance, 
for an order absolute for sale, under S. 89’ and 
the Court merely made an order <* decree made 
absolute”. More than three years from the 
dote |f that •application, plaintiff made an 
app&f!tidn for execution, to which, however, 
tea defendant (ludgraent-debtor)pleaded limi* 
tation> w^he ground that this application was 
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n^ade more than threU>yeans after the. applioa- 
tion ter .order absolute* which was an applica- 
tion for execution. If eld, that the Court, having 
passed the order absolute, was bound, .also, .to 
order that the mortgaged property be sold and 
the proceeds dealt with as mentioned in S. 88. ' 
The Court having omitted to pass any snob 
order, the earlier application should ha 
considered to be atill pending and the 
later application should bo treated as a part or 
continuation of the earlier and that there was, 
therefore, no bar by limitation. 

It is wrong to hold that, until the passing of 
an order absolute for sale, the decree in a 
mortgage-suit is incapable of execution, and 
that time would not begin to run till the date of 
the order absolute for sale, 25 M. 244 (a) is to 
the effect that a decree under S. 88 is eapabloof 
execution and that an application under 8. 89 
is only an application for the execution of that 
decree. Tal&poori Applah y. Marara Reddl, 
Rami Reddi, 1 M.L.T. 294*10 M.L.J. 508. 
Moore & Sankauan Nair, jj*. 

Reference. — (a) 25 M. 244, F. 

Ss. 88 and 89— See I, 906 , Nos . 67 and 5.9; and 
Limitation Act , No. 13$. 

* 8s. 88 and 90— See 2, Limitation , Act , No. 
135. 

(80) 8. 89— Execution of decree— Payment 
into Court of decretal money and co t sts— 
Stay of Sale— Civil Pro. Code , 8. 991. 

Where the sale of mortgaged property has 
been directed by an order absolute under S. 89 
of the Trapsfer of Property Act, 1882, it is open 
to the person holding the equity of redemption 
in such property to pay, into Court at any time 
before the sale, the amount of the decretal debt 
and costs, and thereupon ':he execution-proceed- 
ings will cease. It Is not peoessary that the 
person holding the equity of redemption should, 
wait until the property is actually put up for 
sale. Mlirl Lai y. Mlthu Lal,'A.W.N. (1905), 
168 *28’ A. 28. 

Knox, j. ’ 

References,— 19 A> 208 and 20 A. 864, F., $1 
C. 868, Refd. to. ‘ 

(81) S . 89— Discharge of an gnfmqy encum- 
brance after Court-sale of property— Right 
of person discharging— Order absolute for 
sale r effectof ti • 
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111 the absence of clear ^iroof to the contrary, 
it is to be taken that, when tho money of a per- 
son interested in immovable property, ah for ex- 
ample, the owner of the equity of redemption of 
a puisno mortgagee, goes to discharge 'an an- 
terior encumbrance affecting it, the presump- 
tion is that the anterior encumbrance enures to 
the advantage of the party making the pay- 
ment, if it is fbr his benefit so to treat it. 

So, where, after sale of properties in execution 
of u decree, a person advances money to the 
judgment-debtor to enablo him to set aside the 
sale under S. 810 A, the said presumption 
arises mid may be inferred as well from the 
terms of the instrument under which' the loan 
has been made, viz . , the recitals therein as to 
the decree, the execution thereunder and the 
loan being for the discharge of the debt (a). 

Orf a contention raised, in this case, that, on 
the passing of the order absolute for sale, the 
mortgages ao.nmty became extinguished by 
virtue of the provision to that effect at the c.id 
of S. 80 of the Transfer of Property Act, and 
the decree-holder and the judgment-debtors 
came, thereafter, t j be precisely in the position 
of parties to a simple money -decree and, that, 
therefore, the payment in question to tho judg- 
ment-debtor could not operate to coufer any 
right of him on the lender, held, the construc- 
tion of tli,' provisions of S. 8;) (6) as contended 
for would upset completely one of tho main 
principles underlying the law of mortgages 
viz., that the effect of a sale in execution of a 
mortgage-decree is to Vest in tho purchaser, at 
such sale, the property as it stood at tho date 
of mortgage, and, therefore, free from that 
and all subsequent encumbrances (c). The right 
of the purchaser and the mortgagees can, there- 
fore, be protected only by postulating. tl\c con- 
tinuance of the lien down to the time of tlio 
sale, .fmd the transfer of it thereafter to the sale 
proceeds. Yan&mikalinga Mudall y. Chidam. 
bara Chetty, 29 M. 37. 

Suuuahmakia Aiyab, Offg.c.j. and Bod- 
dam, j. 

References.— (a) 10 <J. 1035, R. and I\ (6) 25 
M. 244 at p. 281, R. and (c) 29 I.A. 9, R. and 
F. 

(82) 8. 89 — Refusing to make order absolute 
for sale — Ground for— Appeal from prelimi- 
nary decree , pendency of— Time, exten- 
sion of . 

59 
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The pendency of an appeal against a decree 
under S. 88 of the Act is, of itself, no ground 
for refusing to make a:* order absolute for sale 
under S. 89 of the Act. „ 

A Court has no power, of its own motion, to 
extend the time provided in S. 89, for making 
an order absolute. Ram Golam Lai Sahu y. 
Chowdhry Babu Barsatl Singh, 10 C.W.N 
910. 

Brett and Mitra, jj. 

(83) S. 89 — See Nos. G3, 73, 78, 79, supra . 

Sec, also , I, 907 , No. Cl and Limitatim 

Act , No. 11. 

(84) Ssl'89 and 90-^Sale of part of mortgaged 
property iritli judgment-debtor's consent in 
England — effect of suit 4n Chancery Court 
— J An At at ion. 

Certain shares ii; a Railway belonging to the 
defendant were orderejl to bo sold under S. 89 
of the Act. At the request of the defendants, 
they were sent to England for sale through a 
broker. 'Hie defendant gayc a power of attorney 
in favour of the Bank and also gave the stock 
certificate. The Railway Company declined to 
act on the power of attorney or the transfer iu 
hank. Tho hank instituted a suit in the Court 
of Chancery in England anff obtained a decree 
for sale and sold the stock. The proceeds of 
sale having proved insufficient, the Bank put 
in the present application for a decreo under 
S. 90. 

Held, that the sale, which took place in Eng- 
land, must be treated to be a sale had, in con- 
nection with the decree passed in this, country 
but carried out by tho parties independently of 
the Court in this country at the express in- 
stance of the defendants, judgment-debtors, 
and that they could not be heard to say that 
the sale was not in pursuance of the order for 
sale passed under S. 89. 

Held , further, that unless the Railway stock 
was sold, the defondants could successfully 
object to the application under S. 90. The 
stock having licen sold, the decree under S. 90 
•should he passed. GaJ&dhur Lai v. Alliance 
Bank of Simla, 3 A.L.J. 445=28 A. 6G0. 
Stanley, c.j. and Banerji, j. 

References.— A.W.N. (1899), 208 and 22 A. 
^404, n. 

(85) Ss. 89 and 90~-Mortgagc— Release ' of 
portion of mortgaged property — Sale of re 
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maimng portion — Unsatisfied balance of 
mortgage-decree— Application for a personal 
decree— Condition precedent to such a 
decree . , 

A mortgagee released oertain portions of the 
mortgaged property, without the consent of the 
mortgagor, upon roceipt of a sum of money, in 
part-satisfaction of the mortgage-dobt, from 
purchasers, to whom such portions had been 
transferred, and obtained a decree for the 
balance against the mortgagor, in pursuance of 
which, the unreleased portions of the property 
were sold. The proceeds being found insuffi- 
cient to satisfy tho decree, the mortgagee applied 
for a personal decree for the balance against the 
mortgagor. 

Held — That the condition precedent to enable 
a Court to pass a decree under S. r 90*, viz . , the 
sale of the whole or a sufficient portion of the 
mortgaged property, had, hot been satisfied in 
this case. A mortgagee may not release a 
portion of the mortgaged property from the 
debt, without the mortgagor's consent, so as to 
impose upon the mortgagor a personal liability 
to which he would not otherwise be subject, 
Thoro is nothing to show that, if the whole 
property had been sold, it would not have been 
sufficient to pay off the whole mortgage debt. 

A mortgagor may claim to have the entire 
mortgaged property sold before u personal 
decree can be passed against him (a). Raja 
R&raranjan Chakrabutty v. Indra Narayan 
Das, 10 C.W.N, 862 =,33 C. 890. 

Maclean, c.j. and Geiot, j. 

Refercrce.—[a) 25 A. 79, Diss . 

(86) Ss. 89 and 90— Execution of decree — 
Mortgage — Order absolute for sale of part 
only of the mortgaged property— Property 
sotd insufficient to satisfy the mortgage-debt 
— Application fbr personal decree against 
mortgagor. 

A mortgagee in a suit for sale of the mort- 
gaged property obtained a decree for sale of the 
whole; but, when applying subsequently for an 
order absolute for sale, relinquished his claim 
as against part of the mortgaged property and 
took an order for sale of part only, and that 
order became final. The property ordered to 
be . sold waB btought to sale, but realized an 
amount insufficient to satisfy the decree. Held, 
that the decree-holder was, nndor these circum- 
stances) competent to apply for and obtain a 
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personal decree against' the mortgagor under S. 
90 of the Transfer of Property Act, 1882. 
Ghafur Hasan Khan v* Muhammad Kifaya- 
tnl-lah Khan, A.W.N. (1906), 165 =2 A.L.J. 
413 = 28^. 19. 

Knox, and Aikman, jj. r 

Reference . — 25 A. 79, F. 

, See, also, 1, 907, Nos. 63 and 6*4. 

(87) S . 90— Sale of property— meaning of . . 
The words ‘such sale’, referred to in S. 90 of 

the Transfer of Property Act, mean a sale of 
property directed to be sold by the decree under 
S. 88 and the order absolute under S. jB9. Hence, 
where tho property mortgaged was matikana 
rights in certain zemindari, but by mistake tho 
decree directed the sale of the zemindari which 
was sold, held , that tho provisions of S. 90 
wore complied with and the decree-holder was 
entitled to a personal decroc. Shiam Bundar 
Lai y. Ganesh Prasad, 3 A.L.J. 465= A.W.N. 
(1906), 205 = 28 A. 674. 

Stanley, c.j. aud Bakerji, j. 

Reference.— 25 A. 79, Appl. 

(88) S. 90 — See Res Judicata, No. 7, 3 A. 
L.J. 171, Nos. 84, 85 & 86, supra. 

(89) S. 90, effect of decroe under for purposes 
of limitation— See Limitation Act, No. 128, 3 
C.L.J. 291. 

(90) S. 90, application under — Bond payable 
by instalments — See Limitation Act, No. ,54, 3 
A.L.J. 408. 

(91) S. 90, application under, whether a step 
in, aid of execution of a mortgago-decree— Seo 
Limitation Act(XV of 1877), No. 138, 4 C.L.J. 
141 = 33 0.867. 

(92) S. 90— ‘ Legally recoverable \ moaning 
of — Seq Mortgage (General), No, 11, 4 C.L.J. 
240. 

(93) S. 90, application to set aide ex jwrto 
decree under— See Civ. Pro. Code, No. 78, 
9 O. C. 288. 

See, also, I, 908-909 \ and 'Mortgage (Sale), 
No. 16. 

S. pi (6)— See I, 909 , 910 , Nos. 69 and 70. 

(94) S. 92— Jurisdiction of Civil Courts— 
lease by mortgagee — lease expires din redemp- 
tion. 

When a mortgage is redeem*}, a mortgagee 
is bound to re- transfer the property free from 
the mortage and all other incumbrances crent- 
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ed by him. Where, therefore, he has trans- 
ferred a portion of the mortgaged land under 
a lease, the lease comes t<j an end when the 
mortgage is redeemed. 

• 

The relation of landlord aud tenant docs not i 
exist between the mortgagor and tho mort- 
gagce'slessee, and a suit to eject tho mort- 
gagee's lessee lies in a Civil Court. Ram 
Ch&ndv. Raj Hans, 8 A.L.J. 517*A.W.N. 
(1906), 241. 

Aikman, j. 

(95)5a. ft?, 93, and 67— Mortgage by condition- 
al sdlc, decree for redemption m of— Right 
of mortgagee to foreclosure — Enlargement of 
time to mortgagor for payment , application 
for, ifcntertainable after due date — Power of 
Court to grant enlargement, distinction as 

• to, between suits for fore-closure and those 
for redemption — Duty of mortgagor, to show 
cause for enlargement of time. 

It was contended, in this cose, that a mor J gag- 
or, who in a redemption suit allows the time 
fixed for payment to pass, without paying the 
decretal amount or applying for postponement 
of that date, becomes ipso f acto debari e 1 from 
redeeming (a) and it was held that S. 93 of the Act 
compels the Court —once the date originally fixed 
for payment has passed without payment in 
full — to make an order of foreclosure absolute, 
but at the same time allows it, upon good 
cause shown and upon such terms, if any, us it 
thinks fit, from time to time, to postpone the 
date. Since, in such a case, the mortgagee 
has, prima facie, an immediate right to fore- 
closure absolute, where tho mortgagor comes 
with the money after the due date, the burden 
is upon him to explain satisfactorily why ho 
did not bring it punctually. In any other view, 
a mortgagor, who wilfully allows the due date 
to f>ass would be in a better position than one 
who applies before due date (b). So, a mort- 
gagor, who meets an application for an order of 
foreclosure absolute, is bound to show good 
cause for his failure to pay on due date and 
obtain an order extending the time so as to 
inolude tho actual date of lodgment (c). 

The proviso to S. 93, properly construed, 
cannot support the contention that tho power 
to enlarge tin^o for payment can be exercised by 
Courts only before the day fixed for payment, 
by the decree itself. The language of the whole 
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proviso does not demand that a limited mean- 
ing should bo attached to it and, as the proce- 
dure prescribed by it is borrowed Iran the prac- 
tice of the English Courts*, it must be construed 
by the light of that practice, according to which 
applications for enlarging tho time fixed in the 
decree for redemption are entertained* even 
after the expiry of the prescribed period (d)« 

• 

In England, the time fixed for pay- 
ment will not, as a rule, be enlarged in 
a redemption action ; unless special grounds 
for such indulgence arc shown (e), while 
in an action for foreclosure, the Court 
is more # lenient antb will .enlarge the time 
on terms pending an appeal. Though this dis- 
tinction is not to be found on comparing S. 87 
with S. 98 of the Act (f)\ yot it would bo in 
accord with^thc principles of equity to grant 
indulgence less rqpdily to mortgagors, who have 
sue<^ for redemption, than to those against 
whom a suit for foreclosure has been brought. 
Hand Lai y. Ram Raton Lodhl, 2 N.L.R. 137. 
Duake-Hhockman,*a.j.c. 

References : — (a) 19 M. 40 and 25 M. 44, Disc . 
(b) 25 M. 244 (at p. 289), R. (c)G5 L.J. Cli. 375, 
F. (d) 9 L.J. Ch. 118, 22 R. 771, 20 B. 121 and 
■ 28 B. 103. F. (e) 19 A. 180, 1C C. 24G and 27 C. 
705, R. (f) 19 M. 40, li . 21 C. Gltt, 22 M. 133, 
21 A. 479, 25 A. 231 and 1G C. P.L.R. Ill, R. 

(9G) Ss. 92, 9b — Co-mortgagor redeeming the 
entire property , position of— Limitation 
Act , arts. 144 and 118 — Adverse possession 
— Redemption from the co-mortgagor, who 
has redeemed the entire ptvperty. 

Held, that, when one of the several co-mort- 
gagors redeems the entire property, it cannot lie 
8aid that lie has the sumc rights and s Lauds 
exactly in the same position as the mortgagee 
with regard to tho share? of his co-mortgagors. 
The debt in the case of such a payment is en- 
tirely discharged and the mortgage is redeem- 
ed ; and tho redeeming co-mortgagor has no 
right in the shares of his co-mortgagors other 
than that of a charge on those shares for the 
money paid for redemption and the proper costs 
incurred in so redeeming (a). 

Held, further, that the limitation for re- 
deeming the property from tlft hands of such a 
co-sharer is that of 12 years provided for by urt. 
144 of the Limitation Act aud tho limitation 
runs from the date when the reodeemiug co-mort* 
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gngor sets up his adverse possession . M&khdum 
Khan v. Muiammat Jodi, 9 O.C. 91 (B). 

Scott and Hyves, j. # cs. 

References.— (a) 11 *A. 1, Digs., 20 B. 500, F. j 

i 

(97) S. 93— Mortgage — Iledem ption— Enlarge- 
ment of time— Jurisdiction of appellate ■ 

Court. ! 

Although the Court of first instance is the , 
proper Court for dealing with applications 1111 - i 
der the last paragraph of S. 93 of the Transfer ! 
of Property Act, 188*2, the appellate Court ; 
nevertheless has jurisdiction to allow the en- j 
largomcnt of time in cases where there has been j 
an appeal. Babu Parahad y. Khlali'Ram, A. 1 
W.N. (190C), 203-3 A.L.J. 828. 

Richards, j. • 

(97-a) S. 93— Sec No. 95, supra. 1 I 

(98) S. 9o-± ' * 

— of the Act should not be so strictly . con- 
strued as to limit its operation to mortgages 
under which possession passes, and, therefore, 
no redemption, propofiv repusses. Tt is more 
reasonable to construe the section distributive!}’, 
to make the condition of obtaining possession 
apply only to the cases in which its fulfilment 
is, from the nature of the mortgage, possible, 
and ill other cases to make the charge follow 
upon redemption. Malik Ahmad Wall Khan 
y. Mussamat Shams! Jahan Beg am, 10 C.W. 
N. G2G (P.C.) — 3 C.L.J. 481=8 Bom. L.JR. 397 
= 3 A.L.J. 8(30=1 M. L. T. 143— 1G M.L.J. 
269 = 28 A. 482. 

Lord D.vvky, Siu Ford North, Sir An- 
drew Scorlk, and Sir Arthur Wilson. 

(99) S. 95— Seo Nos. 36, G4, 70 and 9G, 
supra* 

(100) S. 9G— See No. 71, supra • 

(101) S. 98— Application of, to anomalous 
mortgages excocutcd* before the Act — l ’ bhay a. 
pattern mortgage— See * Mortgage (Redemp- 
tion), No. 17, 16 M.L.J. 46*2. 

(102) S. 99 — Mortgage — Suit for sale— Com- 
promise resulting in a money-decree— Mort- 
gagee not competmt to sell mortgaged pro- 
perty in execution of such decree. 

A mortgagee brought a suit for sale on his 
mortgage. The suit was compromised, and the 
mortgagee took a money decree in which, how- 
ever, the property originally hypothecated to 
him was *et out as beiug charged. Held, that 
the mortgagee decree-holder could uot bring the 
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mortgaged property tofaale in execution of this 
decree, but, if he wished to do so, he would have 
to institute a suit under S. 67 on foie decree. 
Hem Ban y. BIhari Gir, A.W.N. (1905), 189 
f *2 A.L.tL 479 = 28 A. 58. 

Knox, j. 

Reference. — 22 C. 859, F. 

(103) S. 99, sale in execution in violation of, 
suit to set aside not maintainable — See Civ. 
Piio. ode, No. 128, 3 A.L.J. 45G and No. 51, 
supra. 

(104) 5. *99— Attachment of mortgaged property 
Sale in execution — Scpartc suit. 

S. 99 of the Act forbids the sale of the mort- 
gaged property, in execution of the decree, at the 
instance of the mortgagee : but it is no bar to an 
attachment of the property. Kaji Inus (ajft 
Bapu y. Kaji Inus Kajiba, 8 Bom. L.K. 57G. 

Sir Lawrence Jenkins, c.j. & Beaman, j. 

(105) S. 99, provisions of, not to be given retros- 
pective effect — Purchase of equity of re- 
demption by mortgagee at Court-sale — Old 
laic. 

Prior to the passing of the Transfer of Proper- 
ty Act, the purchaser of a mortgagor’s right 
of redemption by the mortgagee at a Court-sale 
brought about by the latter in respect of a 
claim independent of the mortgage had the effect 
of vesting in the mortgagee-purchaser the wliole 
of the right title and interest of the judgment- 
debtor, his mortgagor, in the proper ty mortgaged. 
The restriction of the rights of, and the disabi- 
lities imposed on, the mortgagee purchasing “in 
execution of a decree for the satisfaction of any 
claim whetber arising under the mortgage or 
1 not ” by the provisions of S. 99 of the Aot are 
applicable only in the Vase of proceedings 
governed thereby. The section cannot be gjven 
retrospective effect so as to affect such purchases 
by mortgagees in judicial sales perfected before 
Act came into force since the effect of applying 
| it retrospectively will be to unsettle innumera- 
ble well-established titles acquired on the 
faith of the mortgagee's purchase in Court-sale 
being valid and competent to extinguish the 
mortgagor's equity of redemption. Nanuyien 
y. Muthusamy Dikihadar, 15 M.L.J. 445 = 
29 M. 421. 

Suhkahmania Ayyar, Offg.. c.j. and San- 
KARAN NaIR, j. ‘ 
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Reference* 22 M. 3W and 221). 021,2?. ap*d 
Distd. 

See, also, 7, 910-914. 

(105-a) S- 99 — "Mortgage by way of coi\flitumal- 
salc—3f one if -decree on mortgage— Sale of 
equity »/ redemption— Purchase by vwrt- 
gagee confers no title on him— -Civ. Pro. 
Code , S . # 244— Execution of decree — Sale — 
Suit for possession — Plea that sale teas ille- 

m gal — revision — Civil cases - Material irre- 
gularity— Regulation XVII of IS 0(j, Ss. 7 
it 8. 

The plaiutiff, instead of proceeding to fore- 
close liis mortgage by way of conditional sale 
under regulation XVII of 1806, brought to sale 
the equity of redemption of the mortgaged pro- 
perty, in execution of a decree for money ob- 
tained by him on the mortgage, and purchased 
it himself and obtained formal possession 
through the execution Court. Afterwards, 
he brought the present suit for possession 
of the property as ownor. It was plead- 
ed that the Vait was bad, for the plaintiff 
should have proceeded under the Regulation 
XVIT of 1806. The plc\. was accepted on 
appeal, and the suit was dismissed, among 
others, on the ground that the sale was held ill 
contravention of the provisions of S. 99 of the 
Transfer of Property Act. 

It was contended on revision that the order of 
dismissal of the suit was wrong, for (l) the 
plaintiff was not bound to foreclose the mortgage , 
under the Regulation, and the Transfer of 
Property Act was not applicable to the case and 
(‘2) that the plea was barred by S. ‘244 of the 
Civ. Pro. Code. 

Held, that the contentions had no force and | 
there was no material irregularity for the 
exercise of rovisional powers by the Chief Court, j 
Thojjgh the Transfer of Property Act was not 
in force in the Punjab, the principle of S. 90 
of the Act was of general application. Jag an 
Nath y. Budhwa, 157 P.L.R. 190G. 

Lal Chakd, j. 

References: — 24 A. 549, 10 M.L.J. 110, 2G C. 
777, 22 B. 024, 22 M. 372, R. 

(106) Ss. 99 and 67— Sale of a holding by a 
landlord haring a mortgage thereon— 
Validity thereof— 

A landlord, who holds a mortgage over his 
tenant’s holding cannot, In execution of a decree 
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obtained by him against the te nant for rent 
brihg tho bolding to sale. He cannot, under S. 
99 of the Act, cause a lale of the holding except 
by means of a suit under, S. 67 of that Act. A 
j sale held otherwise would be void (a). Bali- 
j ruddi r. Kailas Kamini Devi, 33 C. 113. 
Maclean, c.j. and Mitha, j. 1 

Reference. — (aj^ 26 C. 164, F. 

(107) Ss. 99, 07 -Money-decree in favour of 
mortgagee, sale of mortgaged property in 
execution of - -Sale void — Civ. Pro. Code , 
S. 214, applicability of— 

The decree-holder, who was a co-sharer land, 
lord having obtaiued a decree for rent, brought 
to sale the holding of the judgment-debtor 
and the appellant became the purchaser. The 
judgmciittflcbtor applied to have the sale set 
aside on the ground that since thcnlccree-holdcr 
had a subsisting lhortgage of a portion* of the 
holding, he was not cAititlod to bring it to sale 
except by a suit under S. 67 of the Transfer of 
Property Act and the application was opposed 
by the appellant. Held, that the sale was void 
as in contravention of the provisions of S. 99 of 
the Transfer of Property Act. The sale was on 
the whole undivided property which could not 
be split into parts though .only a portion of it 
happened to be under mortgage and it would 
not make any difference that the appellant, a 
third party, and not the mortgagee himself (a) 
was the purchaser at the sale. Held, also, thut 
such a sale could be set aside in execution 'pro- 
ceedings under S. 244 of tho Ciy. Pro. Code (b)» 
Sonu Singh y. Behari Singh, 33 C. 283. 

Piiatt and Bodilly, jj. 

References. — (a) ‘2G C. 161 and 30 C. 463, R. 
(b) 22 M. 347, F. . 

Ss. 99, 132— See I, 914, Ac. 77. 

(108) S. 100— Sec No. 17, supra. 

(109) S. 100 — Charge — None in case of contin- 
gency— Covenant in sale-deed— Construe- 

| tianvf deed. 

A sale-deed contained tlic following cove- 
nant : — “ If, in the future, any person appeur as 
a claimant of the property sold and make a 
claim, in consequence of which thcro is an in- 
jury to the property sold or wo do not give pos- 
session. . . . then the purchaser may re- 

cover the money from our persons or sold pro- 
| perfcy. . Held, thit the covenant did hot 
’ create a charge in favour of the purchaser, A 
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document, which creates a charge within the 
meaning of S. 100 of the Act, must bo a docu- 
ment which creates a charge at the time jmd 
not merely the possibility of a charge. Harjas 
Rat Y. Naurang, 3 A. L. J. 220=A.W.N. 
(1906), 82. 

'Stanley, c.j. and Banebji, j. 

(110) 5. 100, charge , meaning of \ in, and in 
S. 65 of the Bengal Tenancy Act — Equity, 
can it override Lair t Difference between a 
mortgage and a charge . 

The charge referred to in S. 05 of the Bengal 
Tenancy Act is not such a charge as that defin- 
ed by S. 100 of the Tyuisfer of Property Act,* 
and does not require to be enforced in the same 
manner ; the only consequence, which follows 
from the provision!* that rout is a first charge 
upon an under-tenure, is, that u, sAlc, held in 
execution of a decree for arrears of rent, produ- 
ces the effect described in Ch. XIV of the 
« • 

Bengal Tenancy Act. 

A mortgage does, whereas a charge does not, 
involve a transfer of an interest in specific 
immovable property (a). 

A mortgagee can follow the mortgaged pro- 
perty in the hands of a transferee from the 
mortgagor, whereas a charge can he enforced 
against a transferee, only if it is shown that he 
has taken with notice of the charge (6). 


Where an instalment bond provided that tho 
executant would lie personally responsible for 
the payment of the money, and that, in case of 
default, it wouM be competent to th9 person, in 
whose favour it was executed, to institute a 
suit to obtain a decree and to recover tho duos 
by attachment and sale of an uudbr-tenuro. 

Held— That, upon tho terms of the bond, it 
did not create a mortgage, hut merely effected 
a charge. 


The words “ and the transaction docs not 
amount to amortgage, in S. 100 of the Trans- 
fer of Property Act, signify that, if the relation 
created by the instrument is not that of a 
mortgagor and mortgagee and immovable pro- 
pererty has been made security for the payment 
of money, there is a charge on the property ; 
they do not mean that, if the transaction on the 
fee* of it purports' to be a mortgage, but the 
Instrument is not operative as such, by reason 
^defective execution or non -compliance with 
the formalities prescribed by the law, the tran- 
. Motion is converted into ^charge (c). 


Transfer of Property Act (IT of* ISM). 

, — (Continued). 

\ Equity will not contravene the positive enact- 
ment ox requirements of law and defeat its 
policy by supplying^ under the guise of amend- 
ing defective instruments, those deficient ele- 
ments of form, without which the agreement * 
is absolutely void, even as between* the parties' 
to it. 

In the face of the statutory provision con- 
tained in S. 100 of tho Transfer of Property Act, 
tho Courts in India will not, and oannot, rtpply 
indiscriminately the general equitable princi- 
ple of English rule, namely, that a Mortgage, 
which is defective and is inoperative as such, 
opera teslas a good equitable lien, if it shows an 
intention to create a charge. Royxuddl Sheikh 
y. Krltarthanath Mukerjeo, 4 C.L.J.219 
— 33 C. 985. 

Rampini and Mookebjek, jj. 

Deferences.— (a)25 M. 220 (237), (1889) SS Q. 
B. 1). 239 (242), 11 and F. (5) 13 A. 28 (44), 11. 
(c) 2G C. 78, 26 C. 246, 32 C. 729, 7 Bom. L. R. 
934, It. and F., 10 M. 509 and 24 M. 837, 
disapproved. * 

Sec , also , I, 915, No. 78. 

Ss. 105 , 106— See I, 915, No. 79. 

(Ill) Ss. 105 and 107 — Landlord and tenant 
— Arrears of rent — Kabuliat whether equi- 
valent to lease — Lease , requirements of a 
valid — Unregistered Kabuliat for vidre 
than one year — Oral agreement to execute 
lease for seven years, admissibility of Evi- 
dence Act , S. 91 — Compensation for use and 
occupation of land. 

In a suit for arrears of rent, the plaintiff 
alleged that the defendant has been in posses- 
sion and enjoyment of her share since 1307 
Fasli, and had been paying rent, at the rate of 
Rs. 167, a year, to the ^plaintiff and that the 
sum claimed was due from him at that rate for 
the years in suit. * The defendant denied ttiat he 
had been in possession of the share. From the re- 
cord it appearod that the plaintiff farther stated 
that she agreed to give the defendant a lease of 
the laud for seven years at the rate of Rs. 167, a 
year, and that the defendant executed an un- 
registered kabuliat to that effect but no leaso 
was written Or registered. • 

Held, that a kabuliat is not a lease or the 
equivalent of a leaso, although, for the piux 
poses of the Stamp Act, a* leaso includes a 
kabuliat , and that, having regard to tho provi* 
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sions of Sb. 106 Mid 107 q£- the Transfer of Prd* 
perty Aotau agreement to exeontea lease Si 
immovable property, for any term exceeding 
one year, was inadmissible in evidence and 
that its terms could not be proved J>y oral 
0 evidence under S. 91 of the Evidence Act. 
Held, further, that the plaintiff was at liberty 
to prove that she gave, and the defendant 
ocoepted, a lease of the property in suit for one 
year at a certain rent and that the defendant 
obtained possession in accordance with the 
agreeing. If this was proved and also that the 
defendant held over after the expiry of the first 
year, he was liable to pay rent, at the same rate, 
for the period he remained in possession. Even 
if this was not proved, plaintiff was entitled to a 
decree for the amount claimed as compensation 
for use and occupation of the land by the 
defendant (a). Iff us animat Raj Kuar v. Nabi 
Bakftsh, 9 O.G. 296. 

Scott and Ryves, j. cs. 

References:— ( a) 5 O.O. 222, 7 O.C. 1GG, 9 M. 
142 and 9 C.408, 12. 

See, also , I, 915, No . 80. * 

(lll-a) S. 106 — Presumption as to monthly 
tenancies— Notice to quit when to be given. 

In this country, the practice of letting on 
monthly tenancies is so widespread as to 
warrant the Legislature in raising a presump- 
tion 0 in favour of monthly tenancies. When 
the tenant's entry takes place in the middle 
of a calender month, and rent is payable from 
the date of entry, but the parties agree that the 
rent should be payable at the rant of the calender 
month, the reasonable inference is that they 
intended that the monthly tenancy should 
coipcide with the calendar month. 

In such cases, tht 15 days* notice to quit 
mus|be so given as to expire with the end o* 
the calendar month (a), and not with reference 
to the date of the entry or the loose, unless the 
intention of the parties appears to bo contrary. 

Obiter:— Where the interest of the lessor 
determines altogether, and the title passes to 
the remainderman, and the lessee goes on 
holding under the remainderman, although in 
law anew tenancy is created, yet, in giving 
notice to quit, the commencement of the former 
tenanoy must bp looked to (b). Arunachella 
Chettiar y. Ramiah Vaidu, 16 M.L.J. 533. 
Bbnbon 6 Wallis, t j, 
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References:— (a) 7 A. 899, 22 ; (b) 9 C. 181, R. 
Si. 106 , 116— See I, 916 , No. 81. 

S. 107— See 2, 916 , No. 68 and Registration 
Act , No. 8. 

(111-b) S. 107— See No. Ill, supra. 

(112) St 108 — Landlord and tenant — Liability 
for repairs — Construction of lease. 

The lease of a bouse contained a clause im- 
posing upon the lessee the liability to keep the 
premises in a good and substantial repair. It 
contained no express covenant whereby the 
landlord bound himself to make any repairs or 
to keep the house fit for habitation. Held, 
that the lessor was ncO liable to make good 
damage caused to the demised premises, by 
earthquake, hurricano, or the like. 

The lessor iu a letter to the lessee stated : — 
“ When a house is rented on a repairing lease, 
the lessee is the person that any mishap „to the 
| building is at the risk>of the lessee (sic) except 
damage done from an earthquake and the 
like/* Held, that this waB no admission that 
the lessor of his liability to execute repairs 
made necessary by hurricane, eurthquake, and 
the like : at most it might indicate that the 
purties understood that the repairing clause of 
the lease did not impose upon the tenant a 
liability to execute structural repairs rendered 
necessary by any extraordinary cause, such as 
an earthquake and the like. Bolton Y. 
Donald, A.W.N. (190G), 5G=8 A.L.J.184. 

Knox and Aikman, jj. 

(113) Ss. 108, cl. (a) and 117 .-The clause has 
no application to agricultural leases as laid 
down in S. 117 of the Act — See Mining Rights, 
No. 1, 3 C.L.J. 59. 

(114) S. 108 (c) — See No. 34, supra. 

(115) Ss. 110 and 111, cl. (g)— Forfeiture of 

tenancy— See Service Tenure, No. 1, 3 C.L. J. 
274. » 

(116) S. Ill, cl. (g)— See Service Tenure, 
No. 1, 3 C.L.J. 274. 

S. 114— See I, 917 , No. 84. 

S. 116— See J, Landlord d Tenant , No. 8. 

(117) S. 117 — See Mining Rights, No. 1, 3 
C.L.J. 59. 

(118) S. 123— See Act I of 18G9 (Oudh Es- 
tates), No. 2, 9 O.C. 113 and ftos. 4 and 12, 
supra. 

See , also f 1 , 917 . 
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(119) 8 . 135 (b), inapplicability of the section 
where the entire consideration is not '•the 
debt alone — ff 

The question in thi* case was whether, under 
S. 135 (5) of the Act (in its chapter VIII as it 
stood prior to its amendment by Act II of 
1900 1 , S. 4) the plaintiffs could recover, on 
account of a legacy assigned to them, only tho 
amount actually paid, with interest. One part 
of the consideration for tho transfer wus a 
debt due hv the transferor to the transferees 
but the other part was cash paid. Held , the 
case could not be brought within the exception 
in the said S. 135 (5) viz ^ “ where it is made 
to a creditor in payment of what *is due to 
him. ” Those words could only apply to cases 
where the entire consideration is the debt. To 
hold otherwise would, in effect, be viltying tho 
language materially and would make the 
clause vun as if the words were “ in payment 
wholly or in part of what is duo to liim.” 
Chinnam Rajamannar v. Tadikonda Rama- 
chandra Rao, 29 M. J55. 

Sumiuimaxia Aryan and Boddam, jj. 
Treaty. 

See T, Act X of INTO (Bombay), No. I. 

Trees. 

(1) Right to — on ryots’ holding under a 
Zemindur— See Civ. Pno. Cook, No. 312, 16 
M.L. J8. 

(2) Property in — on land let to tenant for 
planting a grove, is in the tenant -Sec Land- 
lord and Tun ant, No. 10, A.W.N. (1900), 
204. 

See, also, I, Act XVI of 1887 (Punjab), No. 6*. 

Trespasser. 

The co-sharcr’s lessee is not a— See Act II of 
1901 (N.W.P. Tenancy), No. 28, AAV.N. 
(1900), 222. 

Trust. 

(1) Deed of— Construction — Distinct provi- 
sions for devolution of trusteeshij) and of 
beneficial interest ^ Clear language in one 
— Ambiguity in the otlter — Construction 
plated on earlier document — Use in inter- 
preting later document — “ Heirs," mean- 
ing of. 

In construing an instrument which provided 
that certain p&ision, was to devolve on tho 
* heirs' of the original pensioners, it was con- 
tended that the term 1 heirs’ muRt mean, 
'heirs' who are also* descendants,’ because, 


| Trust. — (Continued). 

tho terms * heirs' and * descendants ' were 
lisod as convertible 'terms in describing the 
descent of certain trusteeship, including the 
trusteeship of the pension. 

Held, that it could not lie assumed that the 
donor intended the descent of tho t trusteeship 
and the descent of tho beneficial interest to bo 
governed by the same rules. The ambiguity of 
the language used on tho one subject cannot 
control tho clear und unambiguous words em 
ployed with regard to the other. 

The construction placed on an earlier docu- 
ment could not be used in construing a lator 
document executed by tho same person, when 
the later 'document did not embody or refer to 
the earlier document, and when, further, they 
did not form parts of the same transaction and 
were not even contemporaneous. Nor could the 
decision on tho earlier document afford a prece- 
dent for the interpretation of the later document 
when the language of the two documents was 
found to be entirely dissimilar (a). Haidar 
Husain Khan y. Faghfur Mirziy, 9 G.W.N. 
817 — 2 C.L.J. 57yB O.C. 270 -27 A. 383 (P.C.) 

«. 15 M.L.J. 327-7 Bom. L. it. 850 - 8 A.L..J. 
64—32 I. A. 135. 

Lord James of Hereford, LordRodeut- 
son, Sir Andrew Scoisle and Sir 
Arthur Wilson. 

Deference.— (a) 10 1. A. 175, llcfd. to. and 
Distd. 

(2) Trust property— Non-liability to gay debt 
incurred on behalf of trust— Income of the 
trust property — Liability of the manager 
of the trust. 

Plaintiff sued for the cost of fuel supplied to 
a choultry under the management of the 
defendant. The Lower Cturt passed a decrea 
against the defendant personally and in the 
alternative, against trust property. Tho iNgh 
Court modified tho decree and declared that 
the trust property should not bo jnade liable, us 
such, that the debt is to be paid out of its income 
and that, if not so recovered, the plaintiff can 
recover it personally from the defendant 
(manager). Seetha Lakshml Anomaly. Sri- 
nivasa Iyengar, 16 M.L.J. 412. * 

Moore, j. 

(3) Public — Necessity for sanction of Advo- * 
cato-General — See Civ. Pro. Code, No. 277, 10 
C. W. N.581. 
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Wat^Ooyluded). 

(4) Applicability of S. 639, Civ. Pro. Cafe, 
o— Suit by the whole bod^ of persons authorised 
to administer tho trust— See Civ. Pro: Code, 
No. 282, A. W. N. (1906), 230. 

Sec, aim, I, 918-MO ; Act XXVII of 1866 
(Trustees), No. 1 ; Hindi Law 
* (Will), No, 6; Limitation Act , No. 
101 ; Mahomedan Law (Clift), No . 
1 ; Specific Relief Act, No . 89 ; and 
Will, No, 18. 

Trust let (II at 1882 ). 

See Apr II of 1882 (Imperial). 

See, also , 7, 980 d 991. 

* 

Trustee. 

Person unauthor isedly obtaining renewal of 
a promissory-note is— for tho rightful owner 
thoroof— See Misjoinder of Parties, No. 3, 
29 M. 87. 

See, also, I, 988 ; and Act II of 1888 (Trusts), 
No. 3 and Res Judicata, No. 30. 

Trustee (Female). 

See I, Limi{atUm Act (XV of 1877), No. IV J. 

Trustees. 

Grant of probate to, as executors according to 
tonor— See Acr V of 1881 (Probate and 
Administration), No. 1, 16 M.L.J. 558 in the 
SriTLKMENT. 

Seel, Act II of 1888 (Twits), No. 8, and 
Trust, No. J. 

Trustees (additional). 

See' I, Civil Pro. Code, No. 873. 

Trustee and Cestui que Trust. 

Confidential relationship— See Conftlict of 
Laws, No. 1,8 Bom. L.R. 525. 

Trusteeship. 

Sec I, Limitation Act, No. 81. 

Trust Property. $ 

See I, 981-988 ; Court Fees Act, No, 15 ; and 
* Limitation Act, No. 81. 

Unclaimed Deposits let. 

See Act XXV of 1806. 

Under-proprietary Right 

• Claim for— on ground of being old proprietors 
without evidence of specific grant of the right— 
See Act X$VI of 1866 (Ovdh), No. 1, 9 O.C. 
167 (B). 

See, also, I, Cause of Action, No. 8. 

adue influence 

Whether evidence of— nbfc mentioned iu the 


Undue inlueaie.— (toncludeS). 

pleadings can be admitted— See Benami Tran- 
sactions, No. 8 , 10 C.W.N. 670 (P.C.) 

See, also, I, Contract Act , No. 4. 

» 

Universal legatee. 0 

See, I, Act V of 1881 (Probate), No. 1. 

Upper Burma Civil Courts Regulation. 

(1) 8. 10, Sub-divisional Court having juris- 
diction tinde$\ entertaining a suit of the 
TownshipCoui t , whether amei e irregularity. 
Where the suit iu question ought to have 
been brought iu tho Township Court but 
happened to be entertained by the Subdivisional 
Court, in contravention of S. 15 of the Code of 
Civil Procedure, it vtn&theld, that this was a 
mere irregularity, which did not vitiate tho 
proceedings, since the Sub-divisional Court had 
jurisdiction under S. 10 6f the Regulation. 
Nga Sa Ctft v. Nga Ye Ban, V.B.K (1905) 
Civil Procedure, 36. 

’ » 4 

StyAW, JC. , 

Upper Burma Land and Revenue Regulation. 

(1) S. 53 (8) (it), Suit tp recover a twinyo or 
ayo, whether cognisable by a Civil Court. . 
The subject-matter of this suit was a twinyo 
or ayo, which was an interest in immovable 
property forming State-land. Held, therefore, 
that, undor S. 53 (2) of the Upper Burma Land 
and Revenue Regulation, a suit to recover such 
a twinyo or ayo was not within the cognizance 
of tho Civil Courts. Mi Min Dwe v. Ma Ma 
Kin KiriUyin Mibaya, U.B.R. (1906) Land and 
Revenue Regulation 1. 

Shaw, j.c. 4 

Itefeiences :— U.B.R. (1892—96). II. 327, U. 
B.R. (97- 01). IT, 448, U.B.R. (97-01). II. 
207, 209, 21 L R. 

Urban areas. 

See I, Act VIII of 1885 (Bengal), No. 4. 

Valuable consideration. 4 

Sec I, Mahomedan Ldw (Gift), No. 4. 

Valuation of appeal. 

(1) Further appeal to Chief Court of the Pun- 
jab— valuation for purposes of jurisdiction 
• — Punjab Courts Act, 1884, 8 • 40 (1), (6) 
—Suit for possession of land after foreclo- 
sure of mortgage . 

This was a suit for possession of land assessed 
j to land revenue, 011 the allegation of an already 
completed foreclosure. The question fordeoision 
was whether having regard to S. 40 (1) (b), 
of tho Punjab Court’s Act, 1884, the value 
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Vftluatlofc of appetl.— (Ctfnclwferf). 

of the property was such as to give a ptrfcy a 
right of further appeal to the Chief Court. Held , 
80 times Jama assessed on the land being less 
than Its. 1000, a furtlicrtippcal was prohibited 
by S. 40 (1) (b), of thtf Act. The contention that 
the property involved in the foreclosure decree 
was worth more than Rs. 1,000, and, that, con- 
sequently a further appeal was permissible, 
was rejected as untenable. Yelr Singh Y. Sir- 
raukh Singh, 84 V. 11. 1900. * 

J ohs stoke and Rattig as , j j . 

Reference . — 24 P. R# 1906, R. 

(2) See under Civil Procedure Code, No* 
826, 3 C.L.J. 257. 

(8) Suit for partition— Appeal to Privy Coun- 
cil,- valuation for purposes of — See Civ. Pro 
Code, No. 825, 10C c W.N. 564. 

(4) Appeal against decree in suit* under S. 
330, Civ Pro. Code -- Stamp-ditty payable — 
See Court Fees Act, No. 1/29 M. 172. 

(5) Appeal by mortgagor or mortgagee in a 
suit for redemption — value of subject-matter 
of appeal — See Courtiers Act, No. 9, 10 M.L. 
J. 287. 

See , also , I, Court Fees Act , No. 7. 

Valuation of land. 

See I, Act I of 1894, No. 6. 

Valuation of suit. 

(1) Jurisdictional value of suit to establish 
right to attached property. 

Where tho amount of the decree, in execu- 
tion of which property is attached, is less than 
the actual or alleged value of the property, the 
jurisdictional value of a suit to establish a right 
to tho attached property, must be held to be 
the value of the docree (a). 

The amount of tho decree, in such cases, is 
really all that has to bo regarded, for the decree 
can be satisfied and tho attachment removed 

» 

on payment of the amount decreed, and it is 
to secure the decretal amount, and nothing else, 
that the dcorce holder is prosumed to l >(2 execut- 
ing his decree. It is quite immaterial, that, in 
a subsequent paragraph of the plaint, the 
property attached is alleged to bo worth con- 
siderably more than the value of the decree. 
Zorawar Singh v. Dewa, 142 P.R. 1900. 

. Rattigak, j. 

Reference : — («) 55 P.R. 1906, F. 

(2) *' Amount or value of the subject-matter 
‘ of the suit M in S. 596, C. P. Code— Appo&l to 


Valuation of suit.— (Concluded). 

Pjrfvy Council— Suit for parti tiotf— Whether the 
vatae of the whole estate or of the share claimed 
test of valuation— See Civ. Pro. Code, No. 
325, 3 C.L. J. 257. • 

(8) Suit for partition — Basis of valuation — 
f Value of property — Appeal to which Court to 
lio— See Act XU ok 1887 (Bengal), No. 4, 3 
C.L.J. 197. 

! (4) Original valuation over Rs#, 5,000 — Sub- 

! sequent withdrawal of part of the claim, effoct 
| of, on appeal to High Court— See Act XII of 
; 1887 (Bengal), No. 3, 3A.L.J. 136. 

(5)— for pre-emption of land not paying 
I Government revenue — See Court-Fees Act, 
No. 4, A'W.N. (1906), 66. 

' (6) Arbitrary — by plaintiff in suit for settlc- 

l ment of accounts — Proper value for jurisdic- 
' tiomil purposes — See Courts Fees Act (VII of 
| 1870), No. 0, 46 P.R. 1906. 

(7) Suit for damages for more than Rs. 10,000 
dismissed on appeal — Damages not assessed by 
first Court — Value of subject-matter for pur- 
poses of appeal to Privy Council- See Practice 

| (privy Council), No. 3, 33 C. 893. 

(8) Suit for partition — See Act VII of 1887 
1 (Suits Valuation), No. 5, 4 C.L.J. 509. 

Sec, also, I, 923-924 ; and Appal (Privy 
I Council ), No. 4; Civil . Pro • 

j Code , No. 315; Court Fees Act , 

j Nos. 2 and 3 and Custom (Punjab), 

| . No. 7. 

i Vendee. 

| llc-salo by, to vendor, whether could affect a 
! pre-omption decree— See Pun kmvtion, No. 42, 

! 2N.L.R. 150. 

; Vendor. 

I Estoppel of, when affords* title to purchaser 
under S. 41 of the Transfer of Property Act 
— Sco Estoppel (Travancore), No. 1, 2l'f.L. 
R. 236. 

Vendor and Purchaser. 

(1) Default by vendee to pay purchase-money 
to vendor' 8 creditor as agreed-*- Cause of 
action for vendor to sue vendee — Right of 
vendor to the purchase-money — Limitation, 

On a sale of lands by plaintiff to defendant, 
the latter undertook to pay the purchase-money 
to a creditor of the plaintiff. Defendant having 
failed to pay, accordingly, the said plaintiff's 
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Vendor and Purchaser:— (Continued), 

creditor sued the plaintiff and certain purchft" 
sors of hiH hypothca from plaintiff and realised 
from such purchaser the amount duo by plain- 
tiff. Plaintiff, thereon, alleged an undertaking 
by lior to repay the purchasers the amount they 
had to pay to her creditor and instituted the 
present suit to recover that amount as damages 
from tho defendant. Held, plaintiff’s suit, as 
for damage^ was not maintainable and her 
cause of action would ariso only on payment of 
any money by her, hut the defendant, having 
failed to comply with tho terms of sale, was 
hound to pay up tho putcliase-money directly 
to plaintiff, her vendee, and limitation for a 
suit by the latter begins to run only from when 
the performance by the defendant of his agree- 
ment to pay the plaintiff, vendor’s creditors, 
becomes no longer possible. Tangammai 
Naehiar y. Subbaramal, 16 M.L.J. 20. 

Moore and Sank a it an Naiu, jj. 

(•2) Counterpart by vendee subsequent to sale* 
effect °t~i * ersonal covenant of vendee irith 
one of the vendors , whether assignable . 

1st defendant, who purchased certain pro- 
perty from defendants Nos. 2 to 4, subsequent- 
ly, executed to the 2nd defendant alone a cer- 
tain counterpart deed undertaking thereby to 
rc-sell the property to that defendant on his re- 
paying the purchase-money. The 2nd defend- 
ant assigned his rights under the counterpart, 
to the plaintiff, who instituted the present suit 
to recover the land on paying off to the 1st de- 
fendant the amount due to him. Held , that 
the sale-deed to, and the counterpart by, the 
1st defendant could not bo construed as eon- 
stituting a mortgage so as to entitle the plaintiff 
to redeem the property and further that the 
above counterpart created a contract, personally 
'with the second defendant alone, which was not 
assignable and that its assignment, therefore, 
could confer no rights on the x>laintiff us against 
the defendant. Uthandi Mudali v. Raghava- 
chari, 1G M.L.J. 106=29 M. 307. 

Boddam and Mooiie, jj. 

(8) Suit by vendee for possession — Burden of 
proof— See Limitation Act, No. 108, A.W.N. 
(1906), 95. 

(4) Vendee put in possession but not provided 
with a registered sale -deed— Sale for more than 
Rs. 100— Suit by vendor in ejectment— Right 
of vendee to put forward equitable plea — Yen- 


Yendor and Purchaser.— (Concluded). 

dee’s*right tosuc for specific performance not 
barred — See Tjiansfeu of Property Act, No. 
31, 1 M.L.T. 153. 

% 

(5) Vendor’s charge upgn immovables property 
for unpaid balance of price, suit to onforce — • 
Charge for unpaid purchase money — Seo Limi- 
tation Act, No. G9, 9 O.C. 284. • 

See, also , J, 924-92* o ; Transfer of Property 
Act , Ao. 00. 

Yendor and Ycndoo. 

Admission of receipt of price by, effect of, on 
amount duo to vendee by pre-emptor— Sec Pre- 
emption, No. 44, 90^5. 308. 

Verification. 

See I , Civil Pro. Code , No. 213. 

Yice-Chajrman of Municipality. 

See 7, 92(9. 

Yicinage. 

• • 

Sec T % Pre-emption, No. 1. 

I Yillage. 

| Mcatiinig of the worcl— ill the Punjab Laws 
| Act — See Pre-emption, No. #0, 23 P.R. 1906. 

| Village Abadi. 

| See 1, <m. 

\ Yillage Chowkidar’s Act [VI of 1870, (B.C-). 

See I, im. 

Village officers. 

See T, Act TTIof ISM (Malrae), So. J. 

' Voluntary payments. 

1 Sec I, Small Cause Courts Act , Provincial, 
No. 7. 

Yyavahar Mayukh. 

See J, Khoja Mahomedans, No. I, 

| Wagering Contract. 

I See T , 927-928 \ and Contract Act, Nos. 13 «C 

! u. * 

Waiver. 

(1 ) — Accepting of irregular Payments — No 
j right to enforce covenant — mortgage-deed. 

Where a mortgagee accepts irregular pay- 
| men ts as payments made in satisf. ction of a 
. covenant in a mortgnge-deed, which provided 
for payment by certain instalments, he must 
, bo taken to have wuived hi.s, right to enforce 
| the penalty provided for the breach of the 
■ covenant which he had an option to enforce 
j under the deed. Sakhwat Husain y. Gajft* 
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Welret*— ^Concluded). *. 

dhar Pershad, 3 A. L. i. 469=28 A. 622. 0 
Stanley, c. 9 ., and Knox, j. 

Reference . —5 A. 289, JP. 

(2) Per Rampini, j. — The question of acquies- 
cence or waiver is a question of faot and the 
finding of the lower Appellate Court on such a 
question is final and cannot bo interfered with 
in second appeal. 

Per Mookerjee, j.— Acquiescence is not a* 
question of bet, but of legal inference from 
foots found, and it is open to the appellant in 
a second appeal to invite the High Court to 
consider whether the question of acquiescence 
has been properly decided by tho lower Courts (a). 
Ananda Chandra Ben y. Parbati Math Ban, 4 
C.Ltf. 198. 

Rampini and M<*)kerjee, jj. 

Reference.— (a) 21 A. 596 (P.C.j, t'. 

(3) — qJ right to cancel arrangement for pay- 
ment by instalments— See Mortgage (Con- 
struction), No. 3, AAV.N. (1906), 139. 

See, also, I, Civil Pro. Code , No. 298 ; Pre- 
emption, No. 10; and Transfer of 
Propirty Act, No. 30. 

WaJIb-al-ars. 

(1) — Interpretation— Prcsmptors claiming as 
sons of vendors — No preference — lle-sale to 
a cosharer before suit . 

The wajib-ul-arz of a paltidari village provid- 
ed as follows : “ The pattidars of all the three 
parties in this village are own brothers and 
relations. Hence-, should any sharer of any 
patti be willing to sell his share, he shall, in 
the first instance, oiler it to tho co-sharcrs of 
the patti , and, in case of their refusal, to any 
person.’* The plaintiffs sued for pre-emption, 
claiming preference on the ground that they 
were the Bons of the vendor. 

Held that the mere« fact that it is stated in 
the preamble of the Wajib-ul-arz that the 
pattidars ,ol all the three parties in this village 
are own brothers and relations, cannot give 
preference to the plaintiffs. 

If property which is subject to pre-emption, 
having been sold to a stranger, is subsequently 
w Mtttd by the stranger-vendee, before suit, to a 
co-feharer having equal rights with those seek- 
ing pre-emption no suit for pre-emption will 
lib ' (A)* Hast* All Khan v. Natho Blbl, 8 
>* ; L.J. 644* A.W.N. (1006), 215. 
a: . Sxajbov, c.j. and Knox. 9. 


Yajlb-al-ars .— (Con tofisetf)* 

Refomice.—[a) 20 A. 100, R*' 

12) Construction cl*-* l Kimat"— tt Mitntakil 
Kare ’’-.See Pre-emption, No. 8, 8 A.L.J. 216. 

(8)— giving a right 'of pre-emption to a kart 
bi ekjafyti hissedar — Whether a co-sharer is 
such hisscdor—Soe PuE-EMmoN, No. 4, 8 A.L. 
j. 179. 

(4) Record of custom in— Seo Pre-emption, 
No. 2, 8 A.L.J. 207. 

(5) A verified entry by a person in a— cannot 
be regarded as will binding his estate after his 
death— See Hindu Law (Will), No. 1, 10 C.W. 
N. 249. 

(6) Pre-Emption— Power given by— to appoint 
arbitrator to settle price — Wdj%b-ul-arz unen- 
foreible— See Pre-emption, No. 22, 8 A.L.J. 
479. 

(7) When the language of a— is obscure, it 
affords no basis for a right of pre-emption— See 
Pre-emption, No. 18, 8 A.L.J. 807. 

(8) En tries in — , admissibility of, in evidence 
—Evidence Act, S 85 — See Hindu Law 
(Adoption), No. 3, 8 A.L.J. 415. 

(9) — recording custom in favour of ek 
jaddies only —See Custom (Peculiar to Pun* 
JAn), No. 51, 92 P.L.R. 1906. 

(10) Construction of— Sec Pre-emption, 
No. 37, 28 A. 286. 

(11) Clause in— incapable of enforcement— 
Sje Pre-emption, No. 84, A.W.N. (1906), 218. 

(12) —recording custom of pre-emption— pre- 
l vious one giving no such right — the latest silent 
I — Custom fallen into desuetude — Seo Puk-emp- 
1 tion, No. 83, 3 A.L.J. 646. 

(13) Construction of —Members of a Hindu 
family other than the recorded member, co- 
sharors for purposes of pre-emption— Seo Pre- 
emption, No. 32, 8 A.L.J. 641. 

(14) “ Eights amongst co-sharers based on Cus- 
tom or contract ” — Construction of document, 
See Pre-emption, No. 41, A.W.N. (1906), 9Q6. 

(15) Rights of samindars in respect of house- 
sites and grove-lands — See Landlord and Te- 
nant, No. 16, A.W.N. (1006), 807. 

(16) Construction of,— Contract on custom 
—See Pre-emption, No. 40* 8 A.L.J. 850. 

(17) Resumption of land re-appearing from 
river bfed— See Limitation Act, No. 8, 158 P. 
L. R. 1906, IN THE SUPPLEMENT. 
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VaJU^al-kH.— (Concluded). Will. 


•(18) — silent aS. to nature ol custom— Ho aTIe- 
gation m to nature of outtom in plaint — Appli- 
cability of Mahomedan Law— See Prk-^mptiok, 
No. 5, 8 A.L.J, 432=A.W # N. (1008), 190. . 

(19) Construction — Co-sharers in the village 
— -See Pre-emption, No. 9, 2 A.L.J, 8 to. 

See, also* I, Custom, No. 6; Custom ( Punjab ), 
No. 6 ; Landlord and Tenant, No. 
4Q; and Pre-emption, Nos. 6, 10, 17, 
18, 19, 90, 48 and 49. 

Vajib-al-in (Nagpur). 

See l , 999^ 

Wakf. 

— tying up property for family aggrandisement 
under the garb of, repugnant to Mnliomodnn 
Law — See 'Mahomedan Law (Wake), No. 8, 
4 C.L.J. 442. 

Sge, also , I, Civil Pro. Code, No. 874. 

Wakfnamah. 

Suit for setting aside a substantial dedication 
—Evidence to show that there was no intention 
to give effect to tho trusts, irrelevancy of — See 
Mahomedan Law (Wake), No. 1, 10 C.VV.N. 
449. 

Waste land. 

Presumption as to possession of — See Beb 
Judicata, No. 8, 9 O.C. 32. 

Water. 

Bight of lower riparian proprietor to tho 
unimpeded flow of— See Riparian Rights, No. 
1, 8 Bom. L.B. 87. 

See , also, I, Easement, No. 5. 

Water-course. 

Illegal obstruction of, right to injunction on 
—See Injunction, No. 3, 4 C.L.J. 370. 

See, also , I, Injunction, No. 8. 

Wells. 

Construction of — by mortgagee— Liability of 
mortgagor to pay cost of such construction 
when mortgagee has purchased a portion of tho 
equity of redemption — See Mortgage (Redem- 
ption), No. 10, 8 A.L.J. 435. 

1 Widow. • 

Powerpf adoption conferred on, when becomes 
incapable of execution— See Hindu Law (Adop- 
tion), No. 9, 4 C. L. J.857. 

Widow Remarriage Rot. 

See Act XV of 1858. 


(l)j-Constniction of (bill— “Such M 
One of the clauses of a will ran:— 1 “ as regards 
JLhfi remaining one equal fourth share of the said 
residue, I direct that if, at the time tho said 
residue is divisible, my aou Ardeshir shall have 
no debts duo by him or any liabilities likely to 
result in a debt or debts of more than Rs. 5,000, 
the said share be made over to him ubsolhtely: 
but, if otherwise, then I direct that .the said 
share shall be held or settled by my executors 
upon trust until the said Ardeshir Bhall be free 
from such debts and liabilities or he shall die, 
to apply the income of the same in or towards 
the maintenance and support of him, his wife 
and children or such or one or more of them, the 
said Ardbshir, his wife and children, as the 
trustees may, at their absolute discretion, deter- 
mine and. the education apd other benefits of 
such children including their marriuge ; but, 
when and so toon as he, the suid Ardeshir, shall 
be free from sudh debts and liabilities as 
afordSaid, upon trust*to pay the same and all 
unapplied income, if any, to him the said 
Ardeshir absolutely.” On a construction of 
this clause : 9 

Held, that the debts and liabilities of Arde* 
shir contemplated by the above clause are 
1 ‘debts duo by him or any liabilities likely to 
result in a debt or debts oflnore than Rs. 5,000”; 
and it is with debts of that description that a 
comparison is implied by tho uso of the word 
*sucli.' Time is no part of their description ; 
it is extraneous to it and tho reference to time 
is made only to indicate tho event, on which 
certain consequences are to fdllow according as 
debts and liabilities of the description indicated 
do or do not exist. BaiJalji t. H. C. Maoleod, 
8Bom.L.ft. 122= 80 B. 493. 

Silt Lawrence Jenkins, c.j. and Batty, j. 

(2) Will — Execution — Solicitor — Executo r 
preparing and attesting will— Clause per- 
mitting him to charge for professional and 
other services— Proof— Onus — Independen t 
advice — Fiduciary relation — Peed referred 
to in will— Probate— Succession Act (X of 
1868), S. 61, 

If a party writes or prepares a will, under 
which he takes a benefit, that is a circumstance 
that ought generally to excite tho suspicion of 
the Court and calls upon it to ,bo vigilant and 
eealous in examining the evidence in support of 
the instrument, in favour of which it ought 
not to pronounoe unless the suspicion is remove 
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Will.- (Continued) I 

c * 

ed and it is judicially satisfied that the 'paper j 
propounded docs express the true will of the | 
deceased (a). 

But there is no rule, of law as to the particular 
kind or description of evidence by which the 
Court must lie satisfied. The degreo of suspi- 
cion Excited and tho weight of the burden of 
removing it must depend largely on the nature 
and amount of the benefit taken and all the 
circumstances of the case. The question is a 
pure question of fact and one to he deoided on 
a consideration of the whole of the evidence and 
tho circumstances of the case. 

A el.vuse in the will iu this case permitted 
the solicitor, , who prepared and attested the 
will, and was also appointed one of the execu- 
tors, to charge for professional services done by 
him or his firm. It also allowed him a further 
remuneration of one percent on the profits of 
the testator's business, for Services in connec- 
tion with the management of the business'. The 
Judicial Committee was satisfied that thcr 
were circumstances, which showed that tli 
testator understood and approved of the clause, 
although it appeared that the testator had 
no independent advice in this matter and no 
independent evidence was adduced that this 
clause in particular was called to the. testator's 
attention. 

Where a deed-poll previously executed by 
the testator was referred to in the will but not 
for the purpose of making its contents a part of 
the will : 

Held, that it was not a testamentory docu- 
ment requiring probate, although the will, in 
tcrjss, purported to confirm the ^decd. Bal 
Gung&b&i y. Bhugwandas Yalji* 9 C.W.N. 
7G9 (PX.) — 7 Bom. L.U. 854 . -29 B. 580 *15 M. 
L.J. 271^3 A.L.J. 08 = 32 I. A. 142. 

Loud Davey, Loud Robertson and Sib 
Abthua Wilbo$. 

References . — (ft) 2 jMoorcs' P.C. 460 and L.R. 

7 K and 1. App. 448, Appr. 

(3) Disposition, nature of—Iievocability. 

Tho irrevocability of a document is perfectly 
inconsistent with its being a will. The docu- 
ment could not ope i ate us a family arrangement 
if it wus revocable. The fact that the docu- 
ment was registered as a non -testamentary one 

I d was stamped, shows that thepartios did 
t regard it as a will. Sita Koerv. Deo Math ; 
bay, 3 C.L. J . 370. 


Will.— (Cont inns d). 

, * Maclean, c.j. and Miraii j. 

, ‘0 

(4) Construction of- Meaning of the term * la - 
. hham’ used in a$vill — Demonstrative lega- 
tees, right of, to resort to general assets . 

K A question arose in this case, whether tho 
I Plaintiffs were entitled to be paid "out of the 
general assests of the testator on failuro of the 
source from which they had been directed to 
bo paid by the testator : Held, though in the 
case of demonstrative legacies, the legatee is 
ordinarily entitled to resort to the general assets 
on failure of the source intended, the rule is sub- 
ject to any directions to the contrary by the 
testator. ■■ 

Another contention in the case on behalf of the 
defendant, was that the interest on tho capital, 
the dividends on the shares and tho income of 
the immovable property of the testator should 
be excluded from the profits out of which the 
legacies were to be paid to tho plaintiff and it 
was held that the contention was cloarly oppos- 
ed to the ordinary meaning of the vernacular 
term 1 labhani' used by the testa lor. Judging 
from the use of the said woid ‘ l,Mam a very 
generic expression covering different kinds of 
profits and gains, and from the context in view 
of other directions in the Will, it must lie taken 
to have been the intention of the testator to use 
the term in its comprehensive sense of profit, 
gain or fneome as oppossed to the corpus yield- 
ing the same. Chinnam R&jamannar y. Tadl- 
konda Raxnachandra Rao, 29 M. 155. 

Subbaumania Ayyab and Bodimm, jj. 

(5) Suit for administration , obtaining probate 
of will constitutes part of the cause of action 
in a— Court granting probate, competency 
of, to determine the validity of the will — 
executor estopped from impeaching will . 

The taking out of probate from the High 
Court, undertaking thereby, to administer an 
estate, constitutes a material part of the cause 
of action for a suit for administration. It has 
often been held that an executor suod in that 
capacity is subject to the jurisdiction of the 
Court granting the probate. 

The contention that the inclusion <of the im- 
movable property of the testator situate in 
foreign territories, in the present suit for ad- 
ministration, would bo to pronounce on the 
title to it, involving, as such inclusion would* 
the, over- ruling of the defendants’ objection as 
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WL-.(Cott«iniMi).‘ 

• 

ter the incapacity of the testator to will a\**ay 
that portion of the property was held untenable 
for the reason, that, where the Court bps juris- 
diction to make a grant of, probate, it has also 
the power to decide whether and how far the will 
is a valid tostamentary disposition andf in such 
cases, the £ourt has the same power with re- 
gard to any equities betwoen persons within 
its jurisdiction respecting lands or assets in a 
foreign counf&y as it has in the case of lands or 
assets locally situate. 

Held, further, that inasmuch as the defen- 
dant in the present case having, with full 
knowledge of circumstances bearing on his 
rights as the testator's son accepted Jkc office I 
of executor, obtained probate and under its j 
authority collected assets and otherwise so ! 
acted as to cause the plaintiffs to alter their : 
position, the defendant was estopped from ■ 
impbacliing tlio will, repudiating his fiduciary j 
position or setting up in respect of the property ! 
dealt with by the will any rights inconsistent j 
with tho dispositions and conditions therein, ! 
Brlnlv&B&iriborthy y. Yenkata Yarada Iyan- 
gar, l M.L.T, 7 - 1C M.L.J . 238 - 29 M. 239. j 

White, c.j., and Subhahmakja Ayyah, j. 

j 

(G) Construction — Gift over. 

Under a will, the residue after the payment of : 
certain legacies, was divided into three shares, j 
with respect to one of which, trusts were do- j 
olurjd in favour of the wife (plaintiff) and chil- | 
dren of the testator's son, Husseinbhai. The j 
testator directed a trust deed to be made in res- j 
pect of this share. Ho also directed that, out 
of the share, a sum of Its. CO, 000 should bo 
specifically dealt with as therein mentioned, 
and provided that lt out of the said income (a j 
supi) to the extent of Rs. 300, namely three ' 
hundred shall he paid every month to Hussein- j 
bhai’s wife for (her) household expenses and j 
for fhe education of (her) children." 

The will further provided : “ If Husskin ally 
should not have any son or, after having a son, ' 
should he die without leaving any son, then . . .1 j 
give the whole of the remaining property to my ( 
•son, Mahomgobhai, and his younger brothers i 
and in the Hame manner after the decease of ! 
Hussfji&lly and his wife I give the said sum ! 
of Rs. 60,000 also to him and them." 

Husbeinbhaz had no son at the date of the I 
testator’s death. He died leaving him survi- 
ving, his wife (the plaijftiff), a daughter and a 


Will.— (Continued). § 

son. The son died an* infant a few months 
after f Iusseinbhai's death. 

Under those circumstances, tho plaintiff 
claimed that she was, entitled to a one-third 
share of Rs. G0.0C0 and # to Rs. 800 a month 
during her lifo. 

Held, (1) that the plaintiff, as the heir of her 
son on whom Husseinbiiai’s interest devdlved, 
waR entitled to the one-third claimed by her in 
the bfilanco of Rs! 63,000. 

(9) that from the timo when the above men- 
tioned one-third was handed over to her, there 
should bo a proportional abatement in the 
amount of Rs. 300 which was payable to her 
every month during Jier life. Mahomedbha* 
Nensey y*. Fatmabai, 8 Bom. L.R. C15. 

Jenkins, c.j. and Beaman, j. 

(7) — spenJcs from the date of death — Hindu 
wills, lo& of the original— Admission of 
testator— 1* re saw pt ion as to dcs(ructfim and 
invocation of wills in India and umler 
English law . 

A will must be constated as spoaking and 
taking effect with reference to the state of things 
in existence immoniately before the testator’s 
death. This principle applies to Hindu wills 
also. 

Where the original will is not to be found, 
there is a presumption in English law that it 
has boon destroyed. But the presumption is 
not so strong in India, as in other countries, 
where wills aro taken greater care of. 

Where there was no evidence of the destruc- 
tion of the will by the testator, but the plain- 
tiffs relied on the non-production of the will 
und tho deposition of certain witnesses, who 
said that the testator had admitted having 
destroyed the will, held that these facts were 
not sufficient to establish the presumption of 
revocation. Bhib S&bitrUPr&iad y. The Col- 
lector Of Meerut, 3 A.L.J. 747 = A.W.tf. (1900), 
905. 

Knox and Airman, jj. 

(8) Income given for life, hut property liable 
to be devised by will by the donee— Effect of 
the power. 

Where a testator gives,* by his will, income 
of certain property, to a certain person for life 
with a power to give the property by a will to- 
whomsoever that person pleased, such person 
takes a life interest in the income of the pro- 
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Wiil.-(C<xicZ«d«?). « 

perty and any one, who takes, under the laser's 
wijl, takes the property frem the first testator. 
The only rquisite condition, for a legal oud 
valid exercise of the powgr to give property by 
will, is that the donce^ taking under the will 
executed in exercise of the power, should be a 
person who was in existence actually or in 
contemplation of law, at the time of the first- 
testator’s death. Raghavji Yispal v. Narandas 
Parm&nand&s, 8 Bom. L.R.921. • 

Chanda varkar, J. 

Reference:— 21 B. 709, F. 

(9) Powers of alienation of executor restricted 

by— See Act V of 1881 (Pbobate), No. 14, 3 C. 
L.J. 260. « f 

(10) Capacity of a minor to make a— Seo 
Minor, No. 1,16M.^.J. 135. 

(11) — by a Redi Khatrl in favour of a°son born 
of a union between the testator ancf a Brahmini 
whom hfe married— Validity o? such will— See 
Custom, No. 4, 77 P.L.B. 1906. 

(12) Effect of— registration of a — properly ob- 
tained— See Registration, No. 2, 33 C. 537=3 
C.L.J. 849=10 C.W.N. 522. 

t (18) Application by legatee for lettore of 
administration— Letters of administration limit- 
ed to that legacy alope granted with a copy of 
the will annexed— Suit by another legatee in 
respect of his legacy— Bight of suit— Soo Act 
X of 1865 (Succession), No. 14, 10 C.W.N. 804. 

See, also, J, 930-935 ; Administration , No, 2; 
Hindu Laic [Adoption), No, 7 ; Hindu Law 
(TFiZJ), No, 2\ Maliomedan Law (Will), No, 

2 , 

Withdrawal of suit. 

See I, Civil Pro, Code, Nos, 26, 230 and 
232, 

Witness. 

(1) Bight of person aumpioned as— under S. 
86 of tho Indian Insolvency Act to appear by ! 


Witness. — (Concluded ), , 

Counsel to show that the summons is prejudi- 
cial to his interests— Sn Insolvency, No. 1, 8 
Bom. L.ft. 85. 

(2>— refreshing metfiory by document, effect 
of— See Trade-Mark, No. 2, 4 C.L.J. 268. 

r 

* See, also, 1, Appeal (Second), Nu 3; Civil 
Pro, Code, No, 235; anil Slander, 
No. 1. 

Words. 

See, I, Civil Ptv. Code. Nos. 223 and 227 ; 
and Pre-emption, No. 5. 

Written Statement. 

Claim for set-off in a payment of Court few 
for— See Giv. Pro, Code, No. 85, 10 C.W.N. 
199. 

Yearly Tenancy. 

See 1, Landlord and Tenant, No. 19. 

Zanzibar Orders In Council, 1894 and 1897. # 

Seo Probate, No. 1, 8 Bom.L.R. 725. 

Zemindar and ryot. 

Right to trees on ryots’ holdings under 
Zemindar— See Civ. Pro. Code, No. 812, 16 
M.L.J. 8. 

Zemindarl tenant. 

Presumption that, has occupancy rights— 
Rebuttal— See Landlord and Tenant, No. 22. 
16M.L.J.557. 

Zerait or Kamat lands. 

See I, Act VIII of 1835 (Bengal), 1 Vo. 33. 

Zurpeshgidar. 

See, I, Rent, No. 6. 

Zuripeshgl lease. 

A raiyat taking— construed as cultivating 
lease— Occupancy, right of, whether can arise 
—See Act VIII of 1885 (Bengal Tenancy),* 
No. 15, 10 C.W.N. 351. 

See, also, I, Morijnge (Redemption), No. 20. 
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lot X of 1869 (Sueoession). 

(1) S. 56 — Doctrine of implied revocation — 
Applicability to Hindu wills — Sec Hindu Law 
(Wills), No. 8-a, 16 M. L. J. 491, u? the body 
of the Book. 

Act XVIII of 1879 (Legal Practitioners). 

£L) S. 13 — Subordinate Courts — Jurisdiction of 
— enquiry into offences 7 ef erred to in S. 13 . 

A pleader was found guilty of tempting and 
Inducing two subordinates of the Collector’s 
Office, to wt contrary to their duty, in fallow- 
ing him to examine the treasury accounts. The 
Collector directed a Deputy Collector to charge 
him and to try the charge. Held that the De- 
puty Collector was competent to adjudicate 
upon the charge. A Court subordinate to the 
High Court is competent to try offences falling 
under clauses (c to f) of S. 13 of the Act. In the 
matter of Muhammad Abdul Hal, Pleader, 3 
A.L.J. 811-A.W.N. (1906), 268. 

Knox, j. 

References : — 15 C. 152 & 26 M. 448, It. 27 C. 
1023, Dus. 

Act Y of 1881 (Probate and Administration). 

.(1) S.3 — Grant of probate to trustees as 
m executors according to tenor . 

The mere circumstance that the property is 
left by the will to trustees, without words 
referring to them as executors, would not 
prevent those persons being granted probate 
as executors according to the tenor, if, among 
the duties to be discharged by them under the 
will, there are included such duties as exo- 
cutors have to perform ; but that should appear 
from the will. X. Appaeq$ty Mudall y. 
Muthak.iMr.pp. KniUll, 16 k.L.J. 658. 
White, c.j., and Subbahmania, Aiyab, j. 

References.— 17 L.R. Ir. p. 277, L.E. 8 P. 
* D. 157 A 2 P. &D. *869, 22. 

60 


Aet YI of 1882 (Companies). 

(1) Ss. 169, 177, 135, 139, SOI, SOS—Aypeals 
from Court's orders regarding winding up 
of a company—Position of liquidatoi'8 — 
Delegation of imrersby liquidators,* tali- 
dity of. . 

An appeal lies from any ordor or decision 
made by the Court, in the matter of the wind- 
ing up of a company, whether the wiftding up 
be compulsory, voluntary or under supervision. 
The language of tbc first part of S. 169 is taken 
from S. 124 of the Companies Act of 1862, 
substituting the words 44 by the Court* 4 for 
44 by any Court having jurisdiction undor this 
Act”. The right of appeal conferred by S. 124 « 
extends to all decisions in the matter of the 
winding up of a Company, and the substitu- 
tion of the words 44 by the Court” docs not 
restrict the right of appeal to cases, in which 
a company is being wound up compulsorily by 
the Court. 

The original liquidators duly appointed under 
S. 177 (b) cannot delegate their duties to arbi- 
trators or anyone else. Once appointed, they 
could not be removed by the company, but 
only by the Court under S. 185, on due cause 
shown. In the discharge of their duties, they 
are not subjoct to the control of the Company, 
except in so far as the sanction of an extra- 
ordinary resolution of thfe Company is required 
in the case of arrangements with the creditors 
or debtors of the Company made by the liqui- 
dators under the supervision of Ibhe Court in a 
voluntary winding up under Ss. 201 A 202 

The proceedings of the arbitrators, directors 
and the company, contrary to tho above rules, 
are ultra vires and illegal. 

If new liquidators are validly appointed by 
the Court under S. 185, they are bound to tako 
up the winding up, at the point where the old 
qiluidators had left off, ignoring all that the 
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let YI of°1882 (Companier).- (Concluded). 

arbitrators had douc ultra vires , aud not f to call 
a e meeting of tho company to consider what 
further stops should he taken in the matter of 
winding up ; because, £he general meeting of 
the company lias no ( legal competency to give 
directions to the liquidators. Kes&Y&loo Naidu 
Y. Murugappa Hudali, 16 M.L.J. 537. 
Benson & Wallis, jj. 

Act YII of 1889 (Succession Certificate). 

(1) Woman's property Right of husband's 
brother and sister's son to certificate — Pre- 
sumption as to marriage in Hindu Law . 

The husband's brother of a deceased woman 
has a hotter right to the succession cert ideate 
for her assets, than the sister's son. I*: tho pro- 
perty in question was her husbaud’s properly, I 
it passes to the husband's heirs. If it was her 
stridhanam , and if she left no issue*. it passes 
to the husband's heirs, if the muiTiago was in 
one of the approved forms (u). In the absence 
of evidence to the contrary:, there is a presump- 
tion that a marriage was in one of tlu: approved | 
onus. MuthanChetty v. Ramaswamy Chetty, 
16M.L.J. 550. * 

White, c.j., and Benson, j. 

References : — (a) 10 M. 35, 11 M.I.A. 139 
175), R. 

Act 1 of 1894 (Laud Acquisition). 

(1) Ss. 3 ( a), 6\ 17, Jti , 2H— Acquisition of 
land with trees on — Compensation . 

In awarding compensation for land with 
trees on, a separate assessment of the compen- 
sation for the land and for the trees, respec- 
tively, is not necessary. The value of the trees 
is properly a part of the market value of the 
land. The word “land” in S. 3(a) includes 
“things attached to the earth ” and therefore 
trees, and this definition has to he applied to 
S. 23, unless there is something repugnant in 
the context. « 

S. 23, sub-s. 1, cl. (2) refers to damage 
sustained 1 by reason of taking the standing 
crops or trees, which may be on the land 
at the time of its being taken possession, and 
cannot, without a misuse of language, be 
, applied to a case of purchase of land with trees 
upon it. In such a case, if the price is fair, no 
damage is sustained by each party. The 
clause may be. applied to the case provided for 
in S. 17, when the Collector takes possession 
.before award, and the owner of the land declines 
..to Accept the sum then offered as payment fo 


Act I of 1894 (Land Acquisition). — (ConeludeC)^ 

the erops or treos taken, or a it muy ulsojbe 
applied to tho ease of- props or treos grown after 
the date of tho declaration under S. 6, tho date 
with reference to which the market value has to 
lie estimated. 

To road S. 23 (1), cl. (1) as referring to tho , 
bare land without trees, involves tho difficulty 
that there is no provision in tho Act for the 
separate assessment of compensation for build- 
ings, apart from the land on which they stand. 
As it is impossi blc to hold that they are liable to be 
acquired without payment of compensation, the 
word “land ” in S. 23 must be taken to include 
“buildings standing thereon.” Tf so “trees” 
must also be included in the word “land ”, a. 
buildings sis well as trees are things attached 
to the earth.” Sub-Collector of Codaverl v. 
Sirag&m Subbarayudu, 16 M.L.J. 551. 

SrmiAHMANiYA Avyau andMiLi.EU, jj. 

Act IY of 1884 (Dt. Municipalities, Madras). 

(1) Ss. UK 10 A, 10, 34, Ho, HO— Election of 
Manic ip al councillor — Right of Government 
to set aside the election on account of disquali- 
fication of the candidate . 

S. 10 A expressly declares that persons, con- 
victed of offences implying a defect of character, 
are not qualified to bn appointed by election or 
otherwise, and the Government has power to 
make rules as to how such disqualification 
should be ascertained and enforced, and to make 
the validity of an election dependent on tho 
absence of such disqualification. Rules 34; 35 
and 36 wore therefore duly made, and not ultra 
vires. The general scope of these rules is to 
provide for questioning the validity of elections, 
by petitions put in within 15 days of tho 
date of election, and it is only orders by 
the Collector oil such petitions that are 
made final by rule 36. Rule 34, however, 
besides providing for election petitions, reserves 
tho right of the Government or the Collector 
himself to take action on any facts, affecting 
the validity of an election, which may come to 
their notice. When the fact of a conviction 
comes to the notice of tho Govomor-in-Council, 
these words authorise him to take action by 
stating that, in his opinion, tho cqnviction . 
implies a disqualifying defect of character, and 
ordering a new election accordingly ; and he is 
not restricted to proceeding by enquiry under 
rule 35. 

It may be that the Governor-in-Council 
might have, by notification “removed” the 
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nominee, on the ground *that he was not quali- 
fied for election, but it would not .follow from 
that that ho is unable to tfcke power by rulfe to 
invalidate the nominee's eloction on Jhe same 
ground, witjiout a notification. 1 

But rules 35 and 3G do not warrant the vali- 
dity of an election being questioned on the 
ground that the nominee waH likely to bring the 
municipal administration into contempt, with- 
out such inquiry as is there provided for, and a 
disqualification pronounced without such in- 
quiry cannot bo supported. The Secretary 
of State for India in Council v. P. R* 
Yenkatesalu Naidu, 1 M.L.T. 435. * 

Miller and Wallis, jj. 

Civ. Pro. Code (Aet XIY of 1832). 

(1^ S. 244 ( c ) — Application of, where objection 
israised to the decree itself and not to its 
execution ttic. — Objection by party defendant 
to sale of mortgaged property ordered to be 
sold by (£ecree. 

Whore, on an application to make a mort- 
gage docreo absolute and for an order for tlic 
sale of the property, a party defendant seeks to 
stop the sale, contending that the decree passed 
against him is not binding on tlic property, on 
tlic ground that, since the decree, he has been 
adopted into the family of another person to 
whom the property belongs, the objec- 
tion* is an objection to the decree itself, 
and not to the execution, discharge 
or satisfaction of the decree, and therefore, S. 
244 (c) does not apply to the case. Kumar atta 
Servaigaram alias Chinna&ami v. P.LS.A.R. 
Sabapathy Chettiar, 1GM.L.J. 545. 

Bon dam & Wallis, jj. 

.References.— 10 A., 480, 21 A. 277, 25 C. 133 
32 C. 205, F. 7 M. 255, D. 

(2 f Ss. 101 , 157. 5SS t 591 — Setting aside ex 
parte order— Right of appeal as to the 
terms under which it is so set aside. 

A Court which, after recording certain state- 
ments, decided that sufficient cause for tlic 
defendants non-appearance had not boon 
shown, hut, nevertheless, set aside the ex parte 
otfier, strictly speaking, exceeds its jurisdiction. 
Reading together Ss. 101 & 357, it could only 
have rejected the application to set aside tlic 
operand procecdod to record its judgment. 
An appellate Court cannot, on appeal from the 


Civ. Pro. Code (Aot XlY.of 1882 ).- (Concluded). ' 

dccrcA passed in such a case, interfere with tljo 
terms imposed upon tlic defendant when setting 
aside the ex parte order. S. 588 gives him no 
right of appeal as to Bie terms on which he 
should be put, nor cun it*be said that the tcim 
imposed “affected the decision of the case’* 
within the meaning of S. 591. The words ‘laffe- 
cting the decision of the case ” in S. 591 mean 
“ affecting the decision of the case with refer- 
ence to the merits of it.’* (a) Mohom&d 
Akbar Khan v. R.B. Kasturcband Daga, 2 
N.L.R. 179. 

DUAKU-BllOCKMAN, J.C. 

References 23 C. 738 (F.B.), 20 B. 380,10 
C. 420, Re (a) 22 C. 981, 24 A. 404, 25 A. 280, 11. 

(3) S. 572 — Appeal against order allowing 
objections under — Moftgage suit whether 
pending until conditional decree is made 

absolute . * * 

• • 

No appeal lies against an order allowing 
objections under S. 372. A mortgage suit is 
pending within the meaning of S. 372, until the 
conditional decree is m.*ie absolute (a). Fana 
v. Tetka, 2N.L.1U78. 

JSMAY, J.C. 

References :—( a) 9 C.W.N. 171, 23 A. 331, R. 

(4) S. 571— Revision- Cii'il cases— Judgment 

of appellate Court not conqdying with the 
requirements of law. 

Where the judgment of the lower appellate 
Court did not state what the points in dispute 
were, or what was tho decision on those points 
the Chief Court ou revision set ‘Aside J,lie decree*, 
in the ease and remanded the appeal for retrial. 
Mirbaz v. Makhana, 153 P.L.R. 1906. 

Robertson, j. 

Construction (of words). 

M Meddatu Krayam”— See Transfer of Pro- 
perty Act, No. 38-a, 29 Ml 531, in a he roly 

OF THE ROOK. * 

Court Fees Act (YII of 1870). 

(1) S. 11— Direction in decree to pay extra 
Court fee— Execution of deci'ce. 

A direction to pay extra Court fee, set forth 
in the concluding part of a decree, docs not 
form any part of tho decree, and no amend- 
ment of the decree is necessary to enable the 
Court to extend the time for payment of the 
extra fee. The first part at S. 31, and not tlic 
latter part, applies to the case, and the inten- 
tion of the first part is, not that a time should 
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Court Feet lot (YII of iSTO).— (Concluded ) . 

■# 

be fixed for the payment of the extra Court/ fee, 
but the exeoution should be stayed, until the 
extra fee payable is paid. The concluding part 
of the decree is a mere surplusage and does not 
make execution of the 'decree conditional upon 
tho payment of the extra fee within the time 
named by it, Perianan Chetty v. Nagappa 
Mudallar, 16 M.L.J. 543. 

Boddam and Walmb, jj. , 

Decree. 

(1) Execution of decree — Interpretation of 
decree with reference to judgment— Duty 
of execution Court — Court not competent to 
refer to compromise ani deed on which suit 
is based — Amendment of decree. 

It is only in the case of some ambiguity on 
the face of a decree, that the judgment may be 
looked at by the execution Court, far the correct 
nterp rotation of the decree* If it docs not 
agree with the judgment, it can ho amepded 
under S. 206 of tho Civ. Pro. Code, and it is 
open to the decree-holder at any time to apply 
for such amendment. f 

The execution Court is not competent to refer 
to tho terms of a compromise arrived at in a 
suit on a mortgage, or of the mortgage-deed, to 
interpret the decree passed in the suit. Gurmukh 
Singh t, Sohan Lai, 167 P.L.R. 1906. 
Chitty, j. 

Execution of decree. 

Direction In decree to pay extra Court free. 
Effect of, on— See Court Fees Act(VII op 1870), 
No. 1, 16 M.L.J. 543, in the supplement. 

Guardian and Minor. 

(1) Joint Hindu family— Guardian of minor 
member's property cannot be appointed by 
Court . 

A Court is not competent to appoint a 
guardian of a minoi* member's share in the 
property of a joint Hindi!' family. 

The minor’s remedy is by partition, and after 
partition, a guardian can be appointed. Murll 
Dhar v. Hari Lai, 165 P.L.R. 1906. 

Reid, j. 

J Reference 25 A. 407 (416), F. 

Li mit ation let (XY of 1877). 

1) 8. 5 — Limitation — Appeal field with delay 

, Sufficient cause— Guardian and ward— 
Laches on the part of guardian in filing 
„ appeal. 


Limitation lot (XY of 1877);— (Contmuedf. 

. /Before a minor can claim thb benefit of S, 5 
of the Aot, in case of ail 4 appeal on hiB behalf 
being filed by his guardian, after the expiry of 
the • period of limitation prescribed for the 
appeal, it must be shown that the guardian had 
sufficient* cause for not filing the appeal within 
limitation. Prabh Dial v. Mussaramat Ishar 
Devi, 164 P.L.R. 1906. 

Reid, j. , 

Reference :— 20 B. 104, R. 

(2) 8. 19— Limitation— Suit for recovery t of 
debt — Sale in consideration of debt — Claim 
on sale agreemmt falling through— Interest 
—Acknowledgment — l*iocedure when suit 
liable to be dismissed on a preliminary 
issue against some of the defendants . 

Tho defendants owed money to the plaintiffs. 
In lieu of the money due and a further advance, 
the defendants agreed to sell their property to 
the plaintiffs. The plaintiffs not consenting to 
a particular condition, which, they stated, had 
not been agreod upon to be entered in the 
sale-deed, the matter fell through, and the 
plaintiffs sued for their money with the 
interest originally fixed. The suit was 
dismissed, on the ground that the claim 
as to debt was barred by limitation 
being more than three years old, and the claim 
as to the amount advanced for sale was not 
maintainable, since the plaintiffs had failod to 
accept tho conveyance. 

Held that the claim was not barred by limi- 
tation, for when it was agreed that the defen- 
dants should Bell their property to plaintiffs, in 
lieu of the debt and a further odvonoe, thrf 
plaintiffs were not entitled to demand payment 
of the debt. 

(2) That, as it appeared from evidence that 
the sale-agreement fell through owing to defen- 
dant's default, the plaintiffs were entitled \o a 
refund of the amount advanced by them. 

The Chief Court allowed interest at 6 per cent . , 
per annum from tho date on which the sole 
agreement fell through. Acknowledgment, to 
be sufficient within the meaning o£ S. 19 of 
the Act, means acknowledgment of present 
liability and must expressly and specifically im- 
port a liability to pay. 

When a claim made against several defen- 
dants cap be at once dismissed as against' one 
or more of them, on a particular finding, the 
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Cdurt should reebrd the finding, but delay paus- 
ing the order of dismiJ&l, until the suites 
wholly adjudicated upon. Hail Gharan v. C. 
Brook, 156 P.L:R. 1906. • 

Johnstone and Lal Chand, jj. 

• i 

(3) Arts. 'u%, 144, Sch. II- Alluvion and 
diluvion— Adverse possession— A bsentees— 
Possesskm of submerged land . 

The plaintiffs were proprietors in possession 
of the land in suit at the Regular Settlement 
of 1856, and their names appeared in Revenue 
Reoords, till a short time previous to the filin 


Limitation Aet. XY # ofl877-(Condi<ded). 

of th^ suit against the defendants for recovery 
of the land. The defendants pleaded adverse 
possession and abandonment. The wajib-ul-afz - 
of 1880 'allowed owners to resume land, which 

re-appeared from the mer bed. 

• 

Within 12 years of the suit, the land was 
under water, and the defendants hud not shown 
that they were in adverse possession of thtf land 
prior taits submergence. 

t 

Held , that the claim was valid, and the plea 
hod no force. Amir Muhammad Bhah y. Sultan 
Khan, 158 P.L.K. 1906. 

Johnstone A Hranv, jj. 
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TO 

THE CURRENT INDEX 

SECTION II— CIVIC— 1906. 

Act XY of 1856 (Hindu Widow's Remarriage). 

Right of remarried widow to succeed to her son by first lmsbund— *A comment on 28 M. 425 
— (10 M.L.J. 50). 

Act XXYI of 1881 (Negotiable Instruments). 

Assignment of pro-note, validity of— Assignment bach to assignor -Re-endorsement, neces- 
sity for— A comment on 15 M.L.J. 314—28 M. 544- -(8 A.L.J, 12). 

Act XIII of 1885 (Fatal Accidents) . * 

Suit for compensation under the Act, by whom, should be instituted — “ Representative' * 
meaning of the term — A comment on 28 M. 47‘J — (3 A.L.J. 12). 

Act I of 1888 (Abkari). 

S. 28, effect of sale for arrears under the section on prior encumbrance by defaulter A 

comment on 28 M. 420 — (16 M.L.J. 55). , 

Act YII of 1889 (Succession Certificate). 

S. 4 — Decree for enforcement of mortgagee’s rights agayist mortgaged property, whethor a 
decree for a ‘debt* within the meaning of— A comment on 29 M. 77— (1G M.L.J. 166). 

Aet I of 1894 (Land Acquisition). 

S. 23 — Acquisi tfon of land with buildings thereon— Principles for fixing amount of compon- 
f nation— 29 B. 514— See 10 C.W.N. LXXI. 

Act of State. 

What is *an— An article by Mr. H.S. Gour, m.a., ll.d., Barrister-ut-Law — 8 B6m. L.R. G6 
to 76; 97 to 110. 

•Adoption. 

Limitation in questions of adoption— A comment on 16 M.L.J. 440 (P.C.) 16 M.L.J. (Parts 
-IX & X) p. 375, & 11 C.W.N. XLV. 

Alienation. * 

The law of— of property in British India, thi/d parties’ consent in — An article by Mr. S. 
Varadachariar, ji.a., b.l.— 16.M.L.J. 83 to 96 ; 169 to 198 ; 243 to 252. 
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Ancient ‘lights. 

Law us to, — A comment on Kine dolly, decided by HJj.^of. 39 B. 157) 1< M.L.T. 356. r 

Appeal. 

— under the Lotte*. Patent, S. 10, does not lie from order of singly Judge acting under S. 622, 
Civ. Pro. Cede— A comment on 28 A. 133 — 10 C.W.N. CCXLI. 

(Second appeal). 

cWhether a question as to the existence of a custom might be gone into in — A comment on 29 
M. 24 — (16 M.L.J. 269). 

(to Privy Conndl). * 

High Courts to Htate grounds for refusing ioavc to— A Comment on 29 M. 194. 16 M.L.J. 331. 

Arbitration. 

Finality of arbitration— Awards— An article— 10 C.W.N. CLVIII to CLIX. 

Value of the entire Aiattcr submitted to— determines the jurisdiction of Court to filothe award 
• in — A comment on 29 M. 44— (16 M.L.J. 154). 

See Civ. Pro. Code.— 16 M.L.J. 502. 

Award. 

Setting aside an- An aiticle by Mr. Durga Charan Banerjee — 3 A.L.J. 97 to 106. * 

Finality of the— and of the decree passed upon the— An article by Mr. Durga Charan Baner- 
joc— 3 A.L.J. 131 to 134 ; 179 to 18G ; 197 to 207 ; 299 to 331. 

Appeal against oijders re : the filing of— A comment on 29M. 803, 28 A. 21, 16, M.L.J 401 
& 500. 

Bankruptcy. 

What amouut to notice of suspension of payment in, 1 M.L.T. 255. 

Bengal. 

The legality of the — partition proclamation— An article — 1 M.L.T. 17 and 18. 

Bengal Tenancy Aot. 

Observations on the bill to amend the, 11 C.W.N. V. XIV, XXI, XXIX, XXXVIII. t 

Boycott 

Law as to, 1 M.L.T. 199. 

Cause of action. 

— existing independently of a pro-note, maintainability of suit on — A comment on 15 M.L. 
484— (8A.L.J. 56). ’ 

Civil Court's Aot (XII of 1877). 

S. 17— Transfer of area from jurisdiction of one Court to another, latter Court has jurisdic- 
tion subsequent to transfer — A comment on 28 A. 93—10 C W.N. CCXL. 

Civil Procedure Code. 

Ss. 2, 520 to 526— Appeal against orders re the filing of awards— A comment on 29 M. 303, 
28 A. 21—16 M.L.J. 401, 500. 

r « 

B. 11— Suit for location of certain idols in a temple whether suit of a Civil nature— A com- 
ment on 2 C.L.J. 590 — (8 A.L.J. 13).,. 

Bs. 13 and 48 — Prior suit to redeem Kanom as such no bar to subsequent suit based on the 
Kasom and title — A comment on 2$ M. 406 — (16 M.L.J. 9). 

8. 87, the words 'not resident' in, cover a principal not present within jurisdiction of Court 
where agent has acted for him — A comment on 28 A. 135 — 10 rf.W.N. CCL XXVI. 
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ttfl Pgoeadun Coda. —(Concluded). 

8. 43, not applicable bo as to bar suit for redemption brought on the* dismissal of a prior suit 
to redeefli same properties but based *oji a different mortgage— A comment on 29 M, 153 
-(10 M.L.J. 20?) . % * 

3 

B. 44 (Buie b) — Misjoinder of causes of action— Comment on 8 Bom. L.B. 734— (3 A.L.J. 
290.) » » * 

S. 244, construction of — whether pprson jittaching a docrce “ represents v * the decree-holder — 
f A comment on 29 M. 318— (10 M.L.J. 400). 

Ss. 244, 318 — Application of, whore decrec-lioldor applies for deliver}' after purchasing judg- 
ment-debtor's share in joint family prDnsrty— A comment on 23 M. 2X1— (10 M.L.J. 
898)* ‘ # 

•8. 283, the special right of suit confcrrod by, whether controlled by the proviso to S. 42 of 
the Specific Beliof Act — A comment on 29 M. 151— (10 M.L.J. 204.) 

8. 307, appointment under, of a logal representative for purposes of suit not a final decision 
as to who is the real legal representative— A comment on 28 A. 109 — 10 C.W.N. CCXL. 

S. 390. Boport of Commissioner appointed under, Court must accept or reject in toto — A 
comment on 28 A. 75—10 C. W. N. CCXL ; 10 M. ft. J. 504. * 

S. 4G2 — Application of, to the case of a compromise uftor decree on behalf of a minors A 
comment on 29 M. 309—10 M.L.J. 400. * 

S. 402— Reference to arbitration where somo of the parties arc minors — Sanction of Court — 

• A comment oh 28 A. 35-10 M.L.J. 502. * 

S. 522— See Awaud, supra . * 

* * 

S. 539, not mandatory but permissive and its effect cumulative and not restrictive — A com- 
ment on 10 O.W.N. .581— 3 A.L.J. 2PS. 

S. 539, suit under, whether prayers for dispossessing alienees of trust property can be validly 
made in a— A comment on 28 A. 112—10 C.W.N. CCXL— 15 M.L.J. 505. 

S. 531, objection undor, whether ontcrtainablc as against co-respondents— A comment on 28 
A. 95—10 C.W.N. CCXL ; 10 M.L.J. 505. 

Ss. 502, 58.3 (28)— Order of remand, appeal under S. 588, Civ. Pro. Code, from an— Compe- 
tency of appellant to question, in the appeal, the correctness of the decision on the 
preliminary point — A comment on 28 M. 444- (10 M.L.J. 60). 

S. 504 — Illegal order of remand by appellate Court, how far consent of parties ean validate 
an — A comment on 28 M. 437 — (10 M.L.J. 59). 

S. 584 (a) -Competency of High Court in second appeal to go behind the finding of Lower 
Court as to the existence of a custom — A comment on 10 M.L.J. 8 — (3 A.L.J. 89). 

Ss. 58G and 047, order in execution of decree in a suit of small cause nature, whether second 
appeal Jies against — A comment on 30 B. 113 — 10 C.W.N, CCXXII. 

Codification. 

• —of law with special reference to possibility of codiying Punjab Customary Law — An article 
— P.L. (1900), 1 to 4, 9 to 18 and 17 to 23. 

Construction (of Will.) 

Devise of life interest to sons of testator and of residue 'in favor of the male issue of the sons' 
such issue failing, in favor of female issue and that again failing in favour of the grand- 
daughters by his daughter- Legality and effect of the device— A comment on 28 M.38G — 
(10 M.L.J . 7). 

Devise over "from son to grandson" and "my own grand sons being sons' sons," meaning of 
•—Adopted son of a son of the testator adopted after testator’s death whether a grandson— 

A comment on 28 M. 363 — (16 M.L.J. 12). 

Use of the word 'absolutely.' Limitation of the rule that in case of repugnancy the first in a 
—deed and the last in a will shall prevail— A comment on 29 B, 375—7 Bom. L.B. 230— 
10 C.W.N. ii. • 
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{MltMAi r * 

The rights of third persons injured bjr the negligent performance of a-t-,An f article ,on— by , . 
Mr. Riohard Robsftn— 8 Bom. L.R. 190 to tt)3. ’ 

Contract Act (IX of 1973). * *■' 

S. 30— Wagering contracts, duty of Courts to looj? to the commoityntenfciqn of both parties 
in — A comment on 30 B. 88—10 C.W.N. CCXVI. 

S. 45 — See Joint Promisees— 1C M.L. J . 400. * 

S«, 50— See Specific relief— 1 M.L.T. 297. 

8. 69— 41 Interested in payment First mortgagee paying Government revenue pending 
appeal against decree ‘lor redemption obtained against him by subsequent usufructuary 
mortgagee — A comment on 8 A.L.J. R. 065 — 3 A.L.J. 291, * '■ 

Contracts. 

— made through the post— An article by Mr. Riohard Robson — 8 Bom. L.R. 185 to \89 

—Impossibility of performance of— An article— 3 C.L.J. 39n to 24n. . 

Co-owners. f< r 

Exclusive dealing by one of sevoral— of property in joint possession, whether injunction could 
be issued restraining— A comment on 28 A. 161—10 C.W.N, CCLXXVII. 

Covenants. # ' 

— ip restraint of trade— An article by Mr. Earnest J. Blake, Solicitor— 8 Bom. L.R. 76 to 78. 

Rnm ages for mental suffering. * 

—caused by delay in telegraphic messaje*. Recovery of,— 7 P.L.R. 67. 

Dobntter property. • 

Liability of, for mesne profits due on trespasses by a shebait — An article— 10 C.W.N. 

# c CCLXXI to CCLXXIV. 

Defamation. 

Whether laudatory or commendatory language can bo the subject of action for,— a comment 
on an American ease. 1 M.L.T. 197. 

Estoppel. 

Equitable—, a new phase of— An article— 10 C.W.N. XC to XCII. 

Under S. 283 of the Civ. Pro. Code— An article bp Mr. T. T. Tiruvenkatachari— 1 M.L.T.45 
to 52. 

Ethics of laws. 

A discussion in the Church Congress as to whether a lawyer is justified in knowinglyploading 
the client's unjust cause. 4'Cr. L.J. 92. 

Evidence. 

Right of parties to agree that— shall be taken in a particular way— A comment on 30 B 
109—10 C.W.N.CCXVI. 

—admissible to prove, a sale a mortgage by Mr. J.A. Saldanha, Silb- Judge. A comment on 8 
Bom. L.R. 553 A connected case-law. 8 Bom. L.R. 320. 

Evidence Act (I of lp72). ' 

B. 92, Courts to be guided by the provisions of, in admitting evidence of intention in respect 
of written document— A comment on 30 B. 119—10 C.W.N. CCXXIII. 

S. 108- Presumption of death— Burden of proof— A comment on 8 Bom. L.R. 226— (3 A.L.J * 

i21). 

Execution of decree. 

— against holders of impartible estates— See under Impartible Estates, infra . 

Ex parte decree. 

‘ Right of appeal against— A comment on 29 M. 862—16 1^1, L.J, 544, 
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» Forest Lauds* * 

" f — in Sc>u trti Canara,* presumption of Government ownership of — 1 Jtumri * cultivation, raeati- 

' * • . ing o£*waste lands, right of state 8 d— A comnjpnt on 28 M. 2J7— (10 C.W.N. XIX). 

■ Frond. • % . 9 . • 

Whether perjured testimony’ is such fraud as will entitle a party to set* aside a judgment 
based on such testimony— A comrflent on 29 M. 179—16 M.L.J. % 329. 

Fraudulent alienations. • f 

- Law m to, 16 M.L.J. Parts IX & X, p. 883. 

Gifts. 

. — or grouts to two or more persons — An article — 1 M.L.T. 63 to G5. 

Gtfardlan-ad-litem. 

4 Appointment of a married woman as a — is a mere irregularity not invalidating the decree— 
A comment on 16 M.L.J. 14— (8 A.L.J. 90). 

Guardian and Ward. 

Guardian for property cannot be appointed as for the npnor, in a jcWiit Hindu family consist- 
ing of a minor and major co-parceners— A comment on 30 B. 152—10 C.W.N. CCXXJII. 

Guardian and Wards Act (YI1I of 1890) . + 

S. 35 — No appeal lies from an order under, refusing assignment of an administration-bond — A 

• comment on 10 C.W.N. CCXX1II. 

High Court. 

Powers of revision of, not confined to matters with no other remedy open — A comment on 28 
A. 72—10 C.W.N. CCXL. 

Hindu Law. 

1.— (Adoption.) 

Cases on— decided during 1905 and 1906— An Article by T.T.T. — 1 M.L.T. 103 to 10G. 

Position of adopted son with reference to adoptive mother’s relations— A comment on 3C.L.J. 
502—3 A.L.J. 232— (3 A.L.J. 235). % 

Adoption by widow— Suit to set aside adoption by presumptive reversioner — whether binding 
on all reversioners — A comment on 29 M. 390 — 3 A.L.J. 358. 

•Validity of a second adoption by a widow who comes into possession of tho estate upon the 
death of tho widow of first adopted son— A comment on 11 C.W.N. 12— (11 C.W.N. 
ii). 

2.— (Alienation). 

Sale or mortgage of joint family properly by father, necessity of antecedent debt to justify— 

A comment on 16 M.L.J. 69— (3 A.L.J. 170). * 

8. — (of Debts). 

— An article — 1‘M.L.T. 145 to 148.* 

•Impartible zamindari — debts of last holder — whether zamindari is as&ts in the bauds of 
successor. A comment on 1G M.L. J. 351—3 A.L.J. 318. 

Father’s debts— Son’s pious duty to pay— Burdcu of proof of immorality- Limitation Act, 
Art. 120. A comment on 28 A. 508=3 A.L.J.R. 274—3 A.L.J. 322. 

Son’s liability for father’s debts— antecedent debts — -A comment on 29 M. 200—16 M.L.J* 

-I.— (Inheritance). 

The Hindu step-mother and tho Madras Law— An article by Mr. P. Ananda Chnrlu — I M. 
L.T. 5 to 10. 

FroatitutoVeatate — Letters of administration, application for, by natural heir— A comment 
on 10 C.W.N.1085-8 A.L.J, 290. 
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Hindu Concluded . 

5. — (Joinffc *F amily). .« r 

c Two dancing girls who wore sisters held to be fyenibers of a joint * family aud one of them 
being the elder held to bo the Mauagor thereof — A comment on 23 M. 413 (16 M.L.J. 
10) - • 

Purchaser in execution of mortgage-decree against father, whether sons not parties to the 
decree can sue the purchaser to redeem f their shuros —A comment on 23 A. 132—10 C. 
W.N. CCLXXVIJ. 

•Gift to two undivided brothers, nature of t — A comment oil 28 A. 38 — 1C M.L.J. 502. 

8.— (Marriage)* 

— and sonship— An article— 1 M.L.T. 12*2 to 125. 

7.— (Partition). 

Right of purchaser of portion of joint family property to sue for partial partition in respect of 
the portion purchased by him.— A comment on 28 A. 30- 10 M.L.J. 503. 

— 8. — (Srldhpnam). 

Daughter, absolute estate Qi—Saudaiyika, power of disposition of — A comment on 7 Bom. 

L. R. 936— (3 A.L.J. 13). 

To the PitridaUa Ayautu ka Stridhana property of a woman her mother is entitled to succeed 
in preference to husbanyd— A comment on 10 C.W.N. 510— (3 A.L. J. 136). 

Succession to stridhanam of a childless Hindu widow — A comment on 29 M. 35$— 16 

M. L.J. 544. .. 

— : ^9.— (Succession). 

Strfdhan left by a widow, priority between co-widow and the grand children o^the brother 
Of the co-widow’s father-in-law in succeeding to— A comment on 8 Bom L tt l‘>— (3 A 
L. J. 57). 

An article on, — 1 M.L.T. 186. 

Introduction of female heirs in the line of succession— A comment on 28 A 187- -16 M L J 
507. * ’ * * 

10. -(Wills). 

Principles governing the validity of directions for accumulation given by a Hindu testator. 

A comment on 11 C.W.N. 70 — (11 C.W.N. XIII.) 

Testamentary powers of widow over property inherited from her husband— 1 M.L.T. 275. 

11.— (General). 

Interpretation of Negative Precepts in, an article on the, by Dr. Priya Nath Son 4 C.L.J. 

21n to 24n ; 27n to 32n ; 35n ; 63n ; 75n. 

Illegal contract. 

Recovery against fraudulent defendant in suit between parties to, 1 M.L.T. 288. 

Immovable Property. 


Standing timba: is— An article by Mr. Haribans Sahai— 3 A.L.J. 147 to 150 ; 213 to 217, ( 

Impartible estates. 

Execution of decrees against holders of— An article— 16 M.L.J. 1 to 7. 

Injunction. 

Questions that a Court should consider before granting a temporary injunction 10 C W N 

173— (1 M.L.T. 9). 1 v ’ ; 

Insolvency Law. 

—in India and England— An article. 1 M.L.T.211, 16 M.L.J., 485. 

Some topics of, in its international aspoct— An article, 16 MX.J. 627. 

Remarks on the Provincial Insolvency BUI, No. 5 of 1906, by Mr. C. M. Gandhi, High Court 
Vakil. 8 Bom. L.R. 337. 





, •Interest' 

• The law-qf — An article by Mr. Kaijpbad Bliicuj^Dastu, b. A.,^L.h., Bar.-at-Law — 8 Bom. 

- # L.R. 77 to 90j. Ill to*123, 230 to ^SG. 

Joint promisees. * * 

Suit by one of seveAl— Parties to suit— A comment on 29 M. 302— 16 M.L.J. 400. 

Judge-made lav. # t 

Legitimate functions of,— An article by the Hon. Hanni Taylor of Washington, D.C. 4.Cr. 
H m L.J. Nos. 7 & 8, p. 81. * 

Jurlsdletidh. • 

• Conflict of — between Civil and Revenue Courts— An article by Mr. Abdul Karim Khan— 3 A. 

L.J. 249 to 257; 269. 

* * 

Landlord. 

Difficulty of a co-sharer — to recover rent from a raivat — An article— 10 C.W.N. LXXXI. 

• • • 

Landlord and Tenant. 

Crown land — Interests unknown to the law — Improvements — Equitable rights of tenants — 
Tho crown is within the range of the equity — A comment on 29 li! 380 — (3 A.L.J. 10.) 


The relation of public opinion to — , an addre3s # by Isaac N. Philips, Esq. (Chicaco Legal 
News) -3 Cr. L.J. 44 to 47 ; 49 to 58. 

Law repprtlng. # 

Non-official, in India- A plea for its existence— 7 P.L.R. 73 : 1 M.L.T. 183. 

Lease. 

•# 

Assignment of, mortgage of lessee’s interest— Liability of the mortgagee for the rent to the 
lessor— A comment on 29 B. 391—7 Bom. L. R. 313—10 C.W.N.Ji. 

Legislation. 

Tho roview of— in British India 1903— Ail article by Sir Courtenay Ilbcrt, k.c.s.i.— 1 M.L.T. 
18 to 23. 

* The review of —in British India 1904 — An article by Sir Courtenay Ilbcrt, k.c.s.i. — 1 M.L. 
T. 1C7 to 174. 

Indian— for 1903-1904, an article— 10 M.L. J. 37 to 54. 

Limitation Act. 

S. 19— Acknowledgment under, must be made and addressed to the person relying on it — A 
comment on 10 C.W.N. 551— (3 A.L.J. 171). * 

Art. 35, applicability of, to suits'bctwccn Hindus for restitution of conjugal rights — Com- 
^ . mencoment of time — A comment on 28 M. 43G— (1G M.L.J. 57). # 

Arts. 44, 144— Sale deed by plaintiff’s guardian— Suit for cancellation of the deed and for 
possession on tho ground of fraud and misrepresentation— A comment on 28 M. 423— (16 
M.L.J. 11). 

Art. 91 has no application to suit by reversioner to recover property sold by deceased widow — 
#A comment on 33 C. 527 — (16 M.L.J. 201.) 

Ar|s. Ill, 132— Application of, tojsuit for recovery of unpaid purchase money— Distinction 
• between lien and charge— A comment on 29 M. 305 & 31 C. 57 (f .0.)— 16 M.L.J. 403. 
Art. 142— Ouster of trespasser without recourse to law— Decree obtained by trespasser under S. 
9, Specific Relief Act— Suit for title — Starting point of limitation-* A comment on 10 
C.W.N. 1081, 3 A.L.J. 289. 

Art. 179, clause $, an article oi^by V.N.P.— 8 Bom. L.R. 162 to 171. 
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LliPsndqpa. 

Its applicability to Col; t sales— Revilw of the Ottq^ Uw. 8 Bom. L.R. 888 

Ltcal Inspectioa. 

Non-service of notice to parties on, effect ofr-A comment on BS C* 133— (1C M.Lj.l99). 

Madras Estates L*|**H1. % ' 

Comments on, 16M.L.J. p. 301. 

XahonetoiUv. 

A sketch of the principle^ of and of the growth of Mahomedan Jurisprudence— Articles by 
Mr. Abdur Rahim— 3 C.L.J. lln to 18n; 19n to 23u ; 27n to 31n ; 47n to kin ; 55n to 
58n ; 67n to 70n ; 85n to B8n ; 97n to 102n and 107n to llln. 

Talak-i-bain by one pronouncement in the absence of wife— Communication of ^ivorco— 
Muzulmaut— Deyth of the husband before expiration of period of iddat— A coajr ' 4 on 
8 Bom. L.B. S5- (3 A. L. J. 67). ' 

2. — (Fajnily arrangements) . 

Validity of transactions in the nature of— A comment on 8 Bom. L.R. 252— (3 A.L.J. 122). 

Agreement not to partition family property, whether could bind descendants— A comment, on 
<28 A. 185-10 C.W.N. CCLXXV1I. 

-4.— (Gift). 

Donor nof bound to physically vacate the gifted property in favour of donco— A comment on 
28 A. 147—10 C.W.N. CCLXXVI. * ' 

*.-(Wi«riUMt). 

* f Exclusion of ghairkuf wife— entry in Waji-bul-arz.—k comment on 28 A. l'j J— 3 A.L.J. 358, 

5. {ftcstfratten of conjugal rights.) 

—non-payment of dower after consummation of marriage no defence to a suit for— A comment 
on 30 B. 122—10 C.W.N. CCXXHI. 

G-(Wakf). 

Settlement in favour of the waquifs family, validity of— A comment on 8 Bom. L. R. 245-- 
(8 A.L.J: 122). 

Intention of the U'aqif to be discovered from the document — Evidence of subsequent treat- 
ment of waqif property, if material— A comment on 10 C.W.N. 449— (3 A.L.J. 135). 

Maintenance. 

— grants, prima fade rosyinablc on death of gratitee— Alienability of, depends on intention 
of parties— A comment on 8 C.L.J. 521 — (3 A.L.J. 236). 

Marriage. 

“Mixed” marriages — An articlo by Mr. IE. Cohen, Bar-ut-law, 8 Bom. L.R. 281. 

Marshalling and contribution. 

A Comment on 29 M.217.— 16 M.L.J. 396. 

Maxim. 

The, delegatus non potest delegare , an exception to- An article by Mr. Richard Robson— 
Bom. L.R. lflh to 180. 

Mistake of Law? 

Whether a Court of Equity will in any cjjteumstance relieve against a— in a' contract— A 
comment on 27 A. G7Q — (10 C.W.N, CXXXVIII). 
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JMMe (ftawwi). . 

' , One executqfit of deed claiming to bemrety found l> be joint.m 9 ^tg:i|or— Plaintiff claiming 
*■ too much — A oqjrnment on 28 A. 48V*-3 A.L.J. 821. * * # 

Whether, a sale followed by an agreement to r^o\%ry amounts to a—. A Comment on 20 M . 
807^16 M.L.J. 4fl5. t ' 3 

Mortgage (by Roeeiver). 

f> 

Powej^f Courts — Practice in mofussil— A &>mment on. 11 C. W. N. 1, 11 C. W.*N. ii. 

Mortgage ‘(Redemption) . 

Redemption by subsequent mortgagee — Right of purchaser under first mortgage — Amount to 
be pftid by puisne mortgagee — A comment on 10 C. W. N. 302—3 A. L. J. 209. 

* Suit for redemption — Payment of mortgage money by tho mortgagor into Government trea- 
sury at the time of the Mutiny of 1857— Oovermeut’s refusal to recognise the payment — 

* Bights of parties— A comment on 28 A. 1 (P. 0.)— 10 M. L. J. 499. 

Mortgage (Bale). 

1 nal covenant in usufructuary mortgage, when confers a right of sale — A comment on 
28 A. 157—10 C. W.N. CCTjXXVI. 

First and third mortgages to same person — Surplus proceeds of sale under first mortgage, 
withdrawal of , in satisfaction of third mortgage— Suit by second inoftgagec to enforce his ■ 
. lien, limitation for— A comment on 38 C. 92— (10 M^L.j. 198). 

*1 [older of two mortgages on same property, whether can maintain suit on subsequent mort- 
gage for sale subject to prior mortgage— A comment on 3D B. 159—10 C.W.N. CCXXIII. 

Name. , 

Wliqn can a man not use his own name* . M.L.T. 198. 

Noise. * 

—not necessarily non-actionable because of being an incident of a legitimate trade— A com- 
ment on 8 Bom. L.R. 89 -(3 A.L.J* 88.) * 


to quit by a joint-tenant or tenant in common, effect of, in the Ei.jlish law and in the 

Indian law— A comment on 29 M. 29— (10 M.L.J. 152). 

Offer by post. 

Acceptance of an — An article by Mr. Priyanatli Sen— 3 C.L.J . in to lOn. 

Ordfcr absolute. 

** —for sale, effect of an— An article by Mr. H. S. Gour -3 A.L.J. 83 to 8(3. 

Oudh Rent Act (XYU of 1878). 

Ss. 52 to 55 — Remarks on the resumption law laid down in, by Mr. A. Bohan Lai, 3 A.L.J. 
285. 

» Partition decree. 

* Liability of, to stamp duty— An article, 8 Bom/ L. R. 300. * 

, . 

Partnership. 

•The lhdi&n Law of— , An article by Mr.Surondra Nath Rov,h.l. — 8Boiii.1j.R. 193 to 205; 304 ; 
353. 

Partnerships. 

Registration of, necessity for, 1 M.L.T, 182. 

Penalty. ^ 

-£or liquidated damages— An article-jlO C.W.N. CLXXXIX to CXCI. 

Pre-emption* 

Right of— Refusal of a co-sharer (^purchase— Definite agreement with stranger to be com- 
municated to pre-emptor— A common t on 27 A, (370 — 10 C.W.N. CXXXViTI. 

Preferential right to, of owner of dominant tenement, to a mere neighbour — A comment on 
28 A. 127-10 C.W.N, CCXU. 
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Privileged, eommunicatfoni. 

Law of, ’as relating tp doctor and pafci<|it -Article by Mr. I«\ Beeohor, 4’C.r. L.J.,118. 

Probate and Administratio^^ot (Y of 1881). . .V* t' 

Demonstrative legacies, t6 bo deedied ns parrying interest— A ccmineift on 29 M. 155 1I6 M 

L.J.69). V * T ^ . * 

Registration lot. 

Validity of splitt&g up a transaction to avoid registration — A comment on 3 A.L.J.R. 661, — 
8 A.L.J. 2Si. w . ■ 

S. 17 — A compromise docree transferring lands other than those in suit, whether compulsorily 
registrable— A comment on 23 A. 78—10 C.W.N, CCXL. * 

.Release. * 

of mortgage^ property in favour of an assigneo of a portion of it, necessity of registratidn 

• —A comment on 10 C.W.N. 551— (3 A.L.J. 171).' 

Religious endowments. 

Right of trusteo to create a perpetual tenure— Suit for ejectment— A comment on 28 M. 991 
— (16 M.L.J. 8). r « - 

ftoview of Indian decisions A P.C. decisions in 1905-1900— 1 M.L.T. 217, 

Rent Recovery Aet (Ylllof 1833, Madras). 

Collector's sanction for enhancement of rent not a judicial proceeding and may bo general — 
r A comment on 28 M. /427— (10 M.L.J. 57). ,, 

Power-of-attorney, gr^nt of, to exercise rights of shrotriemdar — Power irrevocable — A com- 
men^on 28 M. 301— (10 C.W.N. XIX). 

Res judicata. 

An article by Mr. Janardan Damodar Dikshit — 8 Bom. L.R. 1*40 to 102 ; 230 to 244; 257, 

Civ. Pro. Code, S. 13, Explanation V — “.Right to relief claimed in common "—Right to 
relief claimed in previous suit essential to bar a claim as res judicata — A common t on 
28 M, 457 — (3 A.L.J. 11). 

Suit dismissed in defendant’s absence on failure of plaintiff to ndduco any evidence— Frc$h 
suit, if barred by S. 13, Civ. Pro. Code— A comment on 10 C.W.N. 40— (8 A.L.J. 9). 

Competency of former Court to decide subsequent suit, both as regards pecuniary limit and 
subject-matter, essential — A comment on 29 M. G5 — (16 M.L.J. 154). 

Whether decision in a prior Kuit of a small cause nature but tried as original suit operates 
as— in respect of subsequent suit involving same issues— A comment on 16 M.L.J. 41—^# 
A.L.J. 109). 

Joint trial Matter directly and substantially in issue— Suits disposed of by one judgment 

A comment on 88 C. 1101 — 8 A.L.J. 859. 

in oxecution-prooeodings— tin articlo by Mr. R. Srinivasa Aiyangar, Pleader, 3A.L.J. 

309. * 

Decision in suit. against which no second appeal is allowed, no bar to suit which is open to 1 
second appeal. — A comment on 29 M. 195 — 10 M.L.J . 331. t j. 

Cross suits between same parties in respect of the same matter— one judgment, but 2 decrees 
— Apjwjal against one decree — A comment on 29 M. 333 — lO^l.L.J . 548 . 

Restitution of conjugal rights. 

Suit for, — Money value for purposes of jurisdiction — J urisdiction of M unsif to try the suit — 

A comment on 28 A. 545 = 3 A.L.J. R. 260—3 A.L.J. 323. * 

Revenue-Recovery Aet (Madras). U. 

Levy of penal assessment for encroachment on poramboke land, legality of — A comment on 
28 M. 312 -(10 C.W.N. XIX). 

Revenue sale. 

Hardships under the law of— An article by Babu Jogcndra Nath Mukhorji— 10 C.W.N. 
CCLXII to CCLXV. 
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— to fat ailiMidgmoM >btaine<Lte fraud on Court by co^biiting deliberate perjury and 
’ ^ t .si^rcsnin^videiice — A oomuBit on 1,6 &nLJ. 59 — i^. 170). ^ *, 

# v» 1 1 “ 

' • The pj fa of— An article by Mr. Sat$A Chandra Mukerji— 3 8. 

Inall Cana# Courts Provincial, JLct IX ^ 1887. 

Ml. n. ^rfc.^l— Suit for specific Hqms of money though profits of T&e'rent is^flgads is 
^ not excluded by— A comment on 30 B. 14T-10 C.W.N. CCXXXXI. 

Sovereign powers. * * • «* 

' . British Government, exercise of, in Native States through political Agents, diplomatic 

rather than judicial — £*inal appeal to Secretary of State and not to the Privy Council— X 
. comment on S3 C. 219 — (16 M.L.J. 200). 

Bpedfie Relief. ~ § % 9 

Impossibility as defence to, 1 M.L.T. 297 A 3 A.L.J. 649. 

Bpeolfio Relief Aet. 

S. 42, proviso— Validity of declaration that a mortgage is security, not for the entire con- 
^ sideration mentioned in to, but only for a portion — %-Failure to claim consequential relief 

* A comment on 29 M. 298 — 1G M.L.J. 399. 9 

Stamp Aet (II of 1889). 

S. 2 (15) — Liability of partition decree to stomp duty. 8 Bonn L. R. 600. 

Bub-mortgages. 

* An article by Mr. P. Durasawmi Aiyengar, b.a., h.l., Vakil, Madras High Court— 8 Bgy 
* L,R. 41 to 52. 

Trademark. *% 

—belonging to a firm, partner's right to use of— right of seller of goods (as distinguished from 
manufacturer) to use only quality -mark— A comment on 30 B. 61 — 10 C.W.N. CCXVI. 

Transfer of Property Aet (IV of 1889). ^ 

^ S. 39— Maintenance of Hindu widow whether a ohargo upon the estate — Transfer with 
intontion to defeather right. A comment on 10 C.W.N. 1074— 3 A. L*.J. 288.. 

S. 52, when a suit becomes 1 contentious ’ withiu the moaning of— A comment on 28 A. 196— 
10 C.W.N. CCLXXVIII. 

S. 52— whether docree on compromise binds purchnserfcf property pending suit relating to it. 
\ 40,0^ comment on 16 M.L.J. 372—3 A.L.J« 319. * 

8; 52— See Lib Pendens. 

SNkAsso Fraudulent Alienations, supra. 

S. 54 (last clause)— Passing of title to land— Delivery of possession without registered deed— 
ejectment suit by vendor. A comment on 16 M.L.J. 395—3 A.L.J. 819. * 

S. 55— Distinction betweon charge and lien— Limitation for suits for recovery of unpaid pur- 
*ohase money— A comment on 29 M. 805 & 31 C. 57 (P.C.)— 10 M.L.J. 403. % 

^S^OO, 83— Time limit to mortgage’s exercise of power of deposit in Court — An article. 8 Bom ■ 

Ss. 67,92— Right of sale in a usufruotuary mortgage with a covenant to pay.— A comment 4 
98 A. 157-ltfM.L.J. 506. „ V 

• . 

9. 68— Construction— limitation for suits under— A comment on 30 M. 063—16 M.L.t. OH . v 
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Trawler of Property Ati'IV of 1882^ 


B. 88, decree' andes. judgment-,, Icbtor npy eoim otcnl to question, in cxccutiou-procccding»-^A 
comment oil 2$,. *J3 -10C.W.N. CfcjLXVII. - 'jt- #i 

&. 8')-- MJ tg,ig«'e di Ijh^rgirfg ail iirterior ci»wambr«im*ij after £ourt rights of^dJdOf 

absolf. 4 ^ fm vf 1 *, effect of — A comment on 29'~d. 37 - .(16 M.L.J. 153), 

A Sal^In cc .itravasiioii.of S. 5K>- Confirmed Iksk,..« he passing of Aft - Son's ftg^f to 
refit- m - A comment on 29 M. 421- 3 A.L.J. JOl. ' •' t t 

S * % 4 

135-b (prior to its amendment by Act 11 of 11)00), exception, whether applicable only to 
transfers where the debt due to assignee forms the entire consideration — A coi/nnfht-on 
29 M. 153 — (Iff M.L.J. 267). - - f , * ’ / 

truti Act (II of 1882 ). 

* S. 84 -“Illegal purpose not carried into execution,” , meaning of the words-- Plaintiff tn 
* pari delicto ’ with cL-fcndunt not entitled to any rcHcL -A comment on, 15 M.L.J. = 
!2<J M. 72-8 A.L.J. 57 and 1C m'.L.J. 150. . * 


Trust-deed executed bv father and son, whether could be regarded at; induced by undue. in- 
fluence of father when bitter obtains no advantage for himself— A comment on 29 M. I-*’ 1 
(16 M.L.J. 252): 

Will. v 

Construction of, )ircsmnpliou in favour of testacy— A comment on 3 C.L.J. 5J5 — (3A.L.J. 
236,. . 

Zemindar! 

— dak cases, an article on- 10 A.W.X. CXXV1. 






